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,Ijr. Stephen L. I'ev>lr, of flosehl,d, .sotAth IJa,;ota, arid 11'. 
Eoy S •• iaber, of :·joulder, Solorado, attorneys for 
ple . .iictiffs; 
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rlr. ',iilliacrr J. '::ar,klow, AttCJrne;/ Jeneral ['or the ~tate 
"'{" (;;rtlli-h Ltlll"ot-_!:t _ ("If' Pi Arar>p.. :":nuth i",:akota. attornev 
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1 Upon the; submitttd record lL tid.s ~'lfe And tne parties' 

2 agreement on tile plaint :1'1'8 f ,JI'OpOf'ea filidil:gs of fact and 

3 conclusions of' law, the,';oul't fiLds as follows: 

4 1. This is a civil action filed by the iW'1ates of' the 

5 South Dakota :::tate reni terttiary at Sioux ?alls, South 'lakota, 

6 against the warden, other prison officials, aLd the Governor, 

7 under 42 U.S.c. Sec. 19(\3, for declaratory and injunctive 

8 relief. There are two sub-cl~Bscs of plailrtiffs in this case: 

9 one is composed of all the i111!ates and the other is composed 

10 solely of the Ir,dian iLiTlates. This decision COLcerns solely 

11 the sub-class composed of it'- ian inc:A. tes. 

12 2. The Indian suh-class nas aeked the Court to r~lB 

13 that they are entitled "!Jder t'ile lirf,t Amend:nert to wear their 

14 hair in traditional styles 1'or relibious purposes. 

15 3. On Nay 21, 1974, a temporary restraining order was 

16 issued by this Court enjoining the defendants from takin€ 

17 disciplinary action aeainst the plair;tiff IndiaI' sUb-class for 

18 violations of the priso:l haircut rule. A hearing was held or, 

19 the merits on Jur,e 4', 1974, at which time t,.e COl,rt extended 

20 its order until the parties could take further depositions, 

21 and brief their respect:'.\e "ositions. 

22 4. The plaintiff sub-class is composed of Afrterican 

23 Indians, WllO are, by and lari'J). "1ei?]b'~rs of the Sioux rations 

24 ar.d other tribes of the lorLhern :'laills area, and Wl10 are 

25 confined under the jurisdiction of the ::':outh uakoth :30ard of 

26 C',A.rities ar,U :.;orrectioIl8. 

27 5. At the Ilearill'~, ;JIA.intiff:s' first "Iitness was 

28 'wallace Flae;';: ""lk, a ,-ioux ,nedicinenclL wno has lived on the 

29 Eosebud ir/ian rcservstior: lill r.i.s lifE;. Hr. Plack ;~lk testi-
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1 manifestations of the s!-,iPitllBl, of' Vie Ir,"~,t Spi.rit. 

2 In describir'b ti,e siU,ificallce ',,:1i(!:1 jJlersonal appear-

3 ance has in Indi.an spirit\\al life, [-,lace: r:.lk testified t,lat 

4 the Sioux were created by tile (;rebt ,.,irit witn IOYlt: hair and 

5 that the :Lndians eHlu18te nis ap.Jear611ce in t,reir wor::mip. 

6 6. Plaintiffs' antrlropolo2ist, Deward ,ialkar, of the 

7 University of Coloraao, teC'til'ied ar:,d interpreted ::lac]( Slk's 

8 testimony as showing a aeep religiot;,s sYillbolism. Specifically 

9 regarding the funda:nental role which personal ap}learance 

10 plays in Sioux worship, !r ... la.lker tertified, and the Court 

11 finds that hair sty Ie is f"Li,nly sY,'lbolic. 

12 7. In depoBit~on, various lrdian inmates testified as 

13 to ttleir religious belief mid practice. Their testimony 

14 corroborates that giver by tLw 6xparts at trial. 'The :::ourt 

15 finds that there is no que:,tion but ttlat trleir religious 

16 beliefs are si acerB. Inde'Jd, defeLC&Lts ~,ave not atl,e:lliJ ted 

17 to dispute their sincerity. 

18 P. The defendal,ts put or, one witness, JtHn Gollins, 

19 to refute plaintiff:'" eviclelrce OJ; ..;ioux spiritual beiief and 

20 practice. 1'he ':ourt, however, does not find nis test;imony 

21 persuasive because, unciel' eross-eJ.Ar,lination, he admitted that 

22 long nair has religious significallce to Jioux Indians who 

23 practice their tribal reliGion. 

24 9. The Court conclude!), based on the live testimony 

25 and the depositions, tli,"t :,air leu;;;th ana sty-Ie i.e a tenet of 

26 lndiar: religion, "articularly plaim' Indians, wilich inclUdes 

27 members of the plairotiff sub-class. 

28 1('. The cefendRnts att.empte:; to jur-tify t::leir 'lair 

29 length regulat.ion. 'l'heir sole justi.fication for the rule W::IS 
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1 whenever all inmates ar8 lJ'c. tl'E:ated uLif,)J'mly, feelings of 

2 unrest may ar-ise. 'fuis tUe,O!';" wss ULi'ULJpor: ed by factual 

3 evidence. 

4 PLAIhTIVl<'2' 1< rl.l:ltllC1 (!l' :t~'.LI(; lut ,;LAL 

5 11. Plaintiffe lwve a1,:Ked this Court to al'f'orc them 

6 jJrotection ur~der tlle ,,"ree ::.xercise C:ln . .(se of t;18 ,'irst AJler,d-

9 197U: 

10 In consideril;g wl,eLtJer tl16 pi'izor,' S i,',nir reeula
tiun ir,trir,p;es upon tl'lB plairltii'fs' eor&titu-

11 tional rir;l'lt to trle t'ree exercise of ilis religion, 
two issues 'llUEt be eonC'idered -- fil't1t, whet:ler 

12 or not an Indittr,' s cultural and tr8ditional 
beliefs conEtitute a reliGion and, pacondl;,. 

13 wilettler t,.e pleiLti1T i,asbess8s a sir:cere belief 
ill his creed. 

14 

15 

16 

17 

18 

12. 'l'hE' ,nited "t:Jt.P", fU,JPEl!'1e r~ourt 'las defined 

"religious belief" as tol10"~: 

\'lithin that pilI'8Ee '<lould cOt~e 811 si.c81'e 
beliefs which ar6 based Up or, a pm.cr or 
being, or upon fl faith, to 1I[',lich all eL.a 
is ulti.'1'llitel~' de;:c-ncer,t. 

19 United 2tetes v. Seeber. JiC ... lbJ. l?b '1(,6S). The Court 

22 

23 and 9. that hair style is ~ Lasle tenet 01 the Indians' 

24 religion, and ti1B.t the fr:cifllJs ", "S'.(')S8 a siz,cere belief ill 

25 their creed." 

26 

27 i'orl'iUlated in l'rocuniu·,. 'Iartinez, }.;.16 L.:'>. 396 ,19'{!i-J, in 

28 determilJ':"L whE-ther cel'er:clutlts c •. to restrict ul",int.if'r" 1 , ' 

29 cOlwtitutional ri6ht tv free exercise of relIf;ic'n. Tlat test 
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Second, the limitation of First Amendment 
freedcms must be no greater than is necessary 
or essential to the protection of the parti
cular goverrunental interest involved. 416 U.S. 
at 413. 

15. Applying the two-part ~rocunier test, the Court 

finds that defendsnts have failed to carry their burden of 

6 showing the first part of the Procu:!'ier test. r,efendants 

7 offered no showing of a sUbstantial governmental interest 

8 furthered by the hair style regulation. Because defendants 

9 failed to meet the first part of the test. the second part is 

10 not reached. 

11 Accordingly, 

12 IT IS }w;F:EBY GHDb:hED, ADJUIiGED AHD Dl:!:CHliliD, that the 

13 hair length regulation of South Dakota state Penitentiary as 

14 applied to members of the plaintiff Indian sub-class is 

15 unconstitutional. 

16 IT -IS F'URTilLill OrlDJo:RJo:D, that the defendants, their 

17 agents, servants, employees and their successors in office 

18 are permanently enjoined from enforcing said hair regulation 

19 against members of said plaintiff Bub-class. 

20 Done and entered at Sioux ralls, South Dakota, this 

21 4th day of April, 1975. 

22 
BY 'rE];' r,OUf:T: 

23 

24 

25 

26 

27 

28 

29 


