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Opinion and Order dated April 23, 1969 Regarding 
Desegregation of Schools of Charlotte and 

Mecklenburg County, North Carolina 

PRELIMINARY SUMMARY 

The case, originally filed in 1965, is llOW before the 
court under the "l\foTJON FOR FURTHER RELIEF" HIed by the 
plailltiffs on September 6, 1968. rrhe motion seeks greater 
speed in desegregation of the Charlotte-I\'[ecklenburg 
schools, and n~ql1ests elimination of certain other alleged 
racial inequalities. Evidence W,l~ taken at length on 1\Iarch 
10, 11, 12, 13, 17 alld 26, 1969. 'fhe file alld the exhibits are 
about two unu one-half feet, thick, and have required COII

sic1erahlc st.udy. In brief, the results of that study 111'0 

as follows: 

The Churlotte-l\{ecklcnburg schools are not yet desegro

gated. ApPl'oxima tely 14,000 of the 25,000 Negro studcll ts 

:;till attend schools that arc all black, OJ' very nearly all 
black, and most of the 24,000 ha \'e no white teachers. As 
a group Negro studCllts score quito low 011 school achieve
mont tests (the most ohjective method now in l1>;C 1'01' 

JIlca:;ul'ing ed ucational progress); <1111.1 the rosul t.s arc not 

improving nnncl' presCllt conditions. The ~ystcm of [lssign
ing pnpils by "neighhorhoods," with "freedom of choice" 
for both pupils and faculty, superimposed on an urban 

population pattern where Negro residents have become 
concentrated almost entirely ill one quadrant of a city of 
:.!70,OOO, is racially discriminatory. This discl'imination 
discourages initiative all(l makes quality education impos
sible. The quality of puhlic education should not depend 
on the economic 01' racial accident of t.he ncighhodlOotl ill 

,,·hich a child's parents have choscll to live 01' fint! t.hey 
must live nor on the color of his skin. The neighhorhood 
school coneept n eVf~r prC7;ell I,erl !':t.a t,1I tory r[lci [II Sl'grega-

1a 
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tion; it may not now be validly used to perpetuate segre
gation. 

Since this case was last before this court in 1965, the 
law (or at least the understanding of the law) has changed. 
School boards are now clearly charged with the affirmative 
duty to desegregate schools «(now" by positive measures, 
The Board is directed to submit by May 15, 1969 a positive 
plan for faculty desegregation effective in the fall of 1969, 
and a plan for effective desegregation of pupil population, 
to be predominantly effective in the fall of 1969 and to be 
completed by the fall of 1970. Such plan should try to avoid 
any re-zoning which tends to perpetuate segregated pupil 
assignment. The Board is free to consider all lrnown ways 
of desegregation, including hussing (the economics of which 
might pleasantly surprise the ta.xpayers) ; pairing of grades 
or of schools; enlargement and I'c-alignment of existing 
7.Ones; freedom of transfer coupled with free transporta
tion for those who elect to abandon de facto segregated 
schools; and any other methods calculated to establish ed
ucation as a public program operated according to its own 
independent standards, and unhampered and uncontrolled 
by the race of the faculty or pupils or the temporary hous
ing patterns of the community. 

THE LAW WHICH GOVERNS 

This case vitally affects 83tOOO school children of Char
lotte and Mecklenburg County and their families. 'fhat 
means virtually all of us. The School Board and this court 
are bound by the Constitution as the Supreme Court inter
prets it. In order that we think in terms of law and human 
rights instead of in terms of personal likes and prefer
enceSt we ought to read about what the Supreme Court 
has said. 
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Before 1954, public education in North Carolina was 
segregated by law. "Separate but equal" educat.ion was 
acceptable. This de jure segregation was outlawed by the 
two decisions of the Supreme Court in Brown y. Board of 
Educa.tion} 347 U. S. 483 (1954) and 349 U. S. 294 (1955). 

The first Brown opinion held that racial segregation of 
schools by law was unconstitutional because racial segrc
gatioIl, even though the physical facilities and other tan
gible factors might be equal, deprives Negro children of 
equal educational opportunities. The Court recnlled prior 
decisions that segregation of graduate students was un
lawful because it restricted the student's "ability to study, 
to engage in discussions and exchange views with other 
students, and, in general, to lea I'll his profession." The 
Court said: 

"Such considerations apply with added force to chil
dren in grade and high schools. To separate them 
from others of similar age Ulld qualifications solely 
because of their race generates a feeling of inferiority 
as to their status in the community that may affect 
their heart.s fmd minds in a way unlikely e\'er to be 
undone." 

Quoting a lower court opinion, the Supreme Court con
tinued : 

"'Segregation of white and colored children in public 
schools has a detrimental effect upon the colored 
childl'en. The impact is greater when it has the sanc
tion of the law; for the policy of sepa rating the races 
is usually interpreted as denoting the inferiority of 
the Negro gl·oup. A sense of inferiority affects the 
motivation of a child to learn. Segregation with the 
sanction of law, therefore, hns a tendency to [retard] 
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the educational and mental development of Negro chil
clren and to deprive them of some of the iJenefits they 
would receive in a racial [ly] integrated school system.' 

"We conclude that in the field of public etlucation the 
doctrine of 'separate but efJual' has no place. Separate 
educational facilities are inherently unequal. ... " 

The secontl Brown case, deciderl May 31, 1955, directed 
school boards to do whatever was necessary to carTY out 
the Court's directive as to the pending cases "with all de
liberate speed" (349 U. S. 301). 

North Carolina's most significant early response to 
Brown was the Pupil Assignment Act of 1955-56/ IIndel' -
which local school boards have the sole power to assign 
pupils to schools, and childr0n arc required to attend the 
schools to which they are assigned. 

It is still to this dml the local School Roard. a1/.d not • • 

the C011rt, which 1/{/s the (buty to assign. pupils and opc .. ate 
the scllOols, subject to the f·equireme.nts of tlle Constifllti01I. 

1 N.C.G.S., § 115-176. Authority to provide for assignment and 
enrollment of pupil!>; rules and regulations. Each county and city 
board of education is hereby authorized and directed to provide 
for the assignment tn a public school of pach child residing within 
tile administJ"ltive nnit who is qualified under the laws of this 
State for admission to a public school. Except as otherwise pro
vided ill t.his IHticle. the authority of each board of education ill 
the malic?' of ass·ignlllent of children to thc public scllools shaU bp. 
fill/. and complete, and its decision as to the assignment of any 
child to any school shall be final. ... No child shnll be enrolled in 
or permitted to attend Rny public school other than the publil: 
sehoul to which the child has been assigned by the appropriate 
board of edueatioll. Tn exerebing the authority conferred by this 
section, each county and cit.y board of education shall make assign
ments of pupils to public schools so as to provide for the orderly 
and efficient administration of the public schools, aud provide for 
the effective 11l!Jtr'llction, health, safety, and general wel1'are of the 
pupils. Each board of educatioll may adopt such reasonable rules 
and regulat.ions as in the opinion of the hoard are necessary in the 
administration of this article. (Emphasis added.) 
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It is the court's dnty to assess any pupil assignment plan 
in torm of the Constitution, which is still the Supreme law 
of the lanel. 

Some token d()sogregation of Charlotte city schools oc
cUJ'J'cd durillg the Inte 1950's. In 196], upon economic and 
ad mill ist.rativc grounds not connccted with qUO~tiOll8 of 
segrcgation, the Charlotte City schools allCl the :!\Iecklell
burg' COllnt" ~cbools woro consolidated into 011e school '- . 
administrati,'c lInit lIndel' one lline-member board knowIl as 
the Chn I'lottc-l\Iccklcll hurg Boa I'd of Education. By 1964 
11 few dozell out, of more thHll ~O,noo NegTO sehoo1 chil-" 

" ~ 

drell WArc att(~nding schools with white pupils. 
This ~llit \ql~ filed On .Tanwll'Y 19, 1965, hy Negro pa

trons, to seck orders expediting: dcsegregation of the 
schools. At that lime, serious qncstions existed whether 
B1·OUiJl. required allY positivc action by school boards to 
eliminate scgregntecl schools or whethcr it simply forharle 
active discrimimltion. All ordcr was cntererl in 1965 hv ." 
the then District .Judge in line with the law [\8 then lllH1er
stood, sullstantially approving the Board's plan for de
segregation. The Fourth Circuit Court of Appeals af
firmed the order. 

Pursuant to the approved plan the Board e]osed certain 
nIl-Negro schools, ef'ltahlishcd 8el1001 zones, built some new 
:':choo15, nnd sd up n freedom of ehoiee arrangement for 

the entire s)'stem. The stndents in a zone surrounding 
eneh school nr8 a~sigJled to t.hat school; a period is allotteel 
eneh spring to reqnest nssir.mnE'llt to another school; 110 

l'enf:(I11 for tl'nllsfel' need be g-ivcn; all transfer ref"]nests 
a re honored unless tl1e reqnested schools a re filII; 110 trans
portation is available to implement Sllch transfer. 

In appraisil1g the results under t.his plan in 1969, four 
YC'.::l.l'S lat.er, \\,IJ Dl118t he gni(led hy ~onw other and mOre 
r('cr:nt t.hing!'; t.h(~ Snprcmc Court has said. 

" 
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In Green v. New Kent Coun.ty School Board, 391 U. S. 
430 at 435 (1968), the Supreme Court held unlawful a 
county school pupil assig11ment system which maintained 
a black school and a white school fOI" the same grades. The 
Court said: 

"It was such dual systems that 14 years ago Brown I 
held unconstitutional and a year later Brown II held 
must be abolished; school boards operating sucb school 
systems were required by Brown II 'to effectuate a 
transition to a racially nondiscriminatory school sys
tem.' 349 U. S., at 301. It is of courSe true that for 
the time immediately after Brown II the concern was 
with making an initial break in a long-established 
pattern of excluding Negro children from schools at
tended by white children. The principal focus was on 
obtaining for those Negro children courageous enough 
to break 'with tradition a place in the 'white' schools. 
See, e. g., Cooper v. Aaron, 358 U. S. 1. Under Brown 
II that immediate goal was only the first step, how
ever. The transition to a u.nitary, nonracial system 
of public education was a'nd is the ulti'mate end to be 
bro1tght about; ... " 

• • • • 0 

"It is against this background that 13 years after 
Brown 11 commanded the abolition of dual systems 
we must measure the effectiveness of respondent 
School Board's 'freedom-of-choice' plan to achieve 
that end. 

o o 

". . . In the light of the command of that case, what 
is involved here is the question whether the Board 
has achieved the 'racially nondiscriminatory school 
system' Brown II held must be effectuated in order 
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to remedy t.he established unconstitutional deficiencies 
of its segregated system. In the context of the state.
imposed segregated pattern of long standing, the fact 
that in 1965 the Board opened the doors of the for'mer 
'white' sch ool to Negro cllild'fen and of the 'Negro' 
school to 'White children, merely begins, not ends, our 
inquiry 'Whether the Board has [,aken steps adequte to 
abolish its dual, segregated syste'ln. Brown II was a 
call for the dismantling of well-entrenched dual sys
tems tempered by an awareness that complex and mul
tifaceted problems would arise which would require 
time and flexibility for a successful resolution, School 
boards such as the respo·ndent then operating state
co'mpelled dual systems were nevertheless clearly 
charged with the affirmative duty to take whatever 
steps might be necessary to convert to a 1Mtitary sys
te·m in which racial discriminat.ion would be elimi'nated 
root and branch . ... " 

• • • • 
" ... 'The time for 'mere "deliberate speed" has run 

out,' Griffin v. County School Board, 377 U. S. 218, 
234; (the cont.ext in which we m.ust interpre.t and ap
ply this language [of Brown II] to plans for deseg
regation has been significantly altered.'" 

• • • • • 
" ... The burden on a school board today is to corne 

forward with a plan that promises realistically to 
work, and prO'lnises realistically to work now. 

"The obligation of the district courts, as it always has 
been, is to assess the effectiveness of a proposed plan 
in achieving desegregation. . . ." 

• • • • 
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"We do not hold that 'freedom of choice' can have no 
place in such a plan. We do not hold that a 'freedom
of-choice' plan might of itself be unconstitutional, al
though that argument has been urged upon us. Rather, 
all we decide today is that in desegregating a dual 
systc·m a plan. ut-ilizing 'freedom of choice' is not an 
end i·n itself. As .Judge Soboloff has put it, 

"'Freedom of choice' is not a sacred talisman; it is 
only a mea.ns to a C011stitutiona.lly required end
the abolition of the system of segrega.tion and its 
eflects. If the means prove effective, it is accept
able, but if it fails to undo segregation, other means 
must be used to achieve this end. The school offi
cials have the continuing duty to take whatever 
action may be necessary to create a 'unitary, non
racial system.'" Bowman v. County School Board, 
382 F. 2d 326, 333 (C. A. 4th Cir. 1967) (concurring 
opinion) . 

" ... Although the general experi(mce under 'freedom 
of choice' to date has been snch as to indicate its in
effectiveness as a tool of desegregation, there may 
well be instances in which it can serve as an effective 
device. Where it offers real promise of aiding a de
segregation program to effectuate conversion of a 
state-imposed dnal system to a unitary, nonracial sys
tem there might be 110 objection to allowing such a 
device to prove itself in operation. On the other hand, 
if thcl"f~ are reasonably available other ways, sueh for 
illustration as zoning, promising speedier and more 
effective conversion to a unitary, 110nracial school sys
tem, 'freedom of choice' must be held unacceptable." 

(I 
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" ... The Board must be required to formulatc a new 
plan and, in ligbt of other courses which appeal' open 
to the Board, such as zOlling, faRhion steps which 
promise realistically to convert promptly to a system 
without a 'white' scbool and a 'Negro' school, but just 
schools." 

(All emphasis Hddf~d except for the word "required" 
in the first quoted paragraph alld the wOl'd "now" in 
the fifth qlloted paragnlph.) 

It is ob\'ious that between 1955 and 1968 the meaning 
and the force of the constitutional guaranty that edllca
tiOjl if tax paid be equal fot' all has beon intensified. The 
duty no,," appears as not simply a negative duty to refrain 
from active lng-al racial discrimination, but a duty to act 
positively to fashion affirmatively a school system as free 
as possible from the last.ing- effects of sueh historical 
apartheid. It is ill this light. Ihat the actions of school 
boards must now be studied. 

FINOTNGS OF FACT 

SOME FACTS AnOIJT THE CHARLOTTE-MECKLENBURG 

SCHOOL SYSTEM: 

a) General Tn/onnati.o11. The systcm COVCI'S 550 square 
miles and serves mOl"e than 82,000 pnpils. It is 43rd in 
size alIlong tbe school administrative units of the United 
States. The county population is over 335,000. Tbe popu
lation of Charlotte is now about 270,000. The student 
population increases at a rate betwell 2,500 and 3,000 stu
dent.s per year. The schools arc 107 in number, including 
76 elementary scbools (gradps 1 througb 6), 20 junior high 
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schools (grades 7 through 9) and 11 senior high schools 
(grades 10 through 12). The Board also operates a learn
ing academy, 4 child development centers (kindergartens 
for the underprivileged) and 3 psycho-educational clinics. 

The students on the rolls as of January 1969 include 
44,835 elementary students, 20,675 jlmior high students 
and 16,690 senior high students. Of these students, about 
29ro are Negro and about 71 % are white. The ratio of 
black to white of all ages in the county is about one to 
three. 

The 5,880 school employees include 3,553 classroom 
teachers; 404 other members of the instructional stat! in
cluding principals, directors and special staff members. 
These include 60 guidance counselors and 114 librarians. 
Other employees include 325 secretaries and other clerical 
employees, 995 cafeteria employees, 357 janitors and maids, 
219 maintenance and transportation workers and 27 people 
assigned to educational television work. The school sys
tem is the largest employer in the state's most populous 
county. 

The nine members of the Board of Education are elected 
three every two years on a non-partisan basis for six-year 
terms. 

Over 18ro of the 3,553 classroom teachers have graduate 
certificates. Some 2,870 or nearly 81% have Class A cer
tificates. Some 852 teachers are men. 

Of 1968's 4,095 high school graduates, about 62% or 
2,539 entered college. The drop-out rate for the past two 
years has been approximately 2.3% of the total enrollment 
of the schools. 

The operating budget for the system (not counting con
struction costs) was nearly $40,000,000 last year. Average 
per pupil expense was over $530. Teachers' salaries range 
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from $5,669 t.o $10,230.25. School funds corne 58% from 
the state, 3570 from local sources, Hnd 770 from federal 
funds. 

Class size averages approximately 28 students in ele
mentary schools (the first six grades) ; 26.4 in junior high 
schools and 29.3 in senior high schools. 

All schools have libraries. The total number of books 
in the libraries is over 806,000, which is nearly 10 books 
per pupil, wi th a value estimated· at $2,677,804. (This may 
be compared with the average of roughly one-half a book 
per pupil in the schools of the District of Columbia a 
couple of years ago.) These al'e not the textbooks which 
are furnished free by the state for individual use, but are 
library books for general circulation. Ci rculat.ion last year 
was 2,884,252, or an average per pupil of 36 hooks. 

The Board operates the largest food service industry in 
the state, serving over 70,000 meals a day on a budget of 
fOllr and one-hn If million dolla l'S. 

N en rly one-foll rtll of the students (almost 20,000 last 
year) attend classes at the planetarium in the Children's 
Nature Museum. This is reportedly more children than 
attend regular classes at any other planetarium in the 
country, 

Special consultants and teachers arc provided in special 
areas such us art, music, languages, social studies, science, 
mathematics and physical education. Special teachers arc 
employed to teach classes for the gifted, the mentally re
tarded and the physically hnndicappecl. Guidance counsel
ors, school psychologists and social workers are available 
where needed. 

Faculty salaries are higher in l\Iecklenburg County than 
in most other counties of the state, by virtue of a sub-• 
stantial salary supplement from local taxpayers. 
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b) History and Oco!)raphy; Background of Dc Facto 
Segregation. Charlotte (2"70,OOO-plllS) sits in the center of 
Mecklenburg Connty (550 square miles, total population 
over 335,000). The central city may be likened to an auto
mobile hub cap, the perimeter area to a wheel, and the 
county area to the rubber tire. Tryon Stroet and the 
Southern Hailroad run generally through the county and 
the city from northeast to southwest. Trade Street runs 
generally northwest to southeast and Cl'osses Tryon Street 
at the centcr of town at Indepcndence Square. Charlotte 
originally grew along the Southern railroad tracks. Tex
tile mills with mill villages, once almo~t entirely white, 
were built. Business and other iudustry followed the high
ways and the railroad. The railroad and parallel highways 
and business and industrial deVelopment formed somethi.ng 
of a barrier between east and west. 

By the end of World War II many Negro families lived 
in the center of Charlotte just caf)t of hldependence Square 
in what is known as the First Ward Second Ward . 
Cherry Brooklyn area. However, the bulk of Charlotte's 
black population lived west of the railroad and Tryon 
Street, and north of Trade Street, ill the northwest part 
of town. The high priced, almost exclusively white, coun
try was east of Tryon Street and south of Trade in the 
Myers Park Providence Sharon Eastover areas. Char
lotte thus had a very high degree of segregation of housing 
before the first Brown decision. 

Among the forces which brought about these concentra
tions should be listed the original loeation of industry 
along and to the west of the Southem raill'oall; the loca
tion of Johnson C. Smith University two miles west of 
Tryon Street; the choiee of huilders in the early 1900's 
to go south and east instead of west for high priced dwell
ing construction; the effect of private action and public 
law on choice of dwelling sites by black and by white pnr-
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chasers or renters; real estate zoning which began in 1947; 
and the economics of the situation which lire that Negroes 
have earned less money and have been less able to buy or 
rent expellsi ve Ii ving quarter:!. 

Local zoning ordina.nces starting in 1947 generally allow 
more varied uses in the west than ill the east. Few if any 
areas identified as black have a residential restriction 
stronger than R-B, which means tLmt a house can be built 
on a lot as small as 6,000 square feet. Zoning restrictions 
in other areas go as high as 12,000 mId 15,000 square feet 
per lot. Nearly all industl'ialland in the city is in the west. 
The airport il1 the southwest. with it.s jet ail' t.raffic inhibits 
residential development. MallY blaek citiz.ens live in areas 
zoned industrial, which means tbat the zOlling In w places 
110 restrictiOll on the use of the land. The zoning laws 
follow the pat.tern of low cost bonsing and industry to the 
we~t and high cost housing witb some business and office 
developments to the east.. 

City plallning has followed th(~ same pattern. 
Tryon Street and the Southern railroad were not built to 

segregate races. In the last fifteen years grade crossings 
bave been eliminated at great expense at Fourt.h Street, 
Trade Street, Twelfth Street a nel Independence Boule
VH rd; amI an cleva ted half-mile bridge, the Brodie Griffith 
Skyway, is nOw being built Hcross the railroad in North 
Charlotte at a. cost of more than t.hree Dlillion dollars. The 
ramparts are being pierced ill mallY spots and illne)'-city 
highways now unde)' constrllction will make commnnication 
much simpler. 

However, concentration of Negl'Oes in the northwest. COll

tinues. U neler the urban renewal program thousands of 
Negroes were moved out of thei I' shotgnn hOll!'CS in the 
center of town and have relocated ill t.he low rent areas 
to t.he west. This I'elocat.ion of course involved many ad 
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hoc decisions by individuals and by city, county, state and 
federal governments. Federal agencies (which hold the 
strings to large federal purses) reportedly disclaim any 
responsibility for the direction of the migration; they re
portedly say that the selection of urban renewal sites and 
the relocation of displaced pen;ons are matters of decision 
("freedom of choice" n by local individuals and govern
ments. This may be correct; the clca r fact however is that 
the displacement occurred with heavy federal financing and 
with active participation by local governments, and it has 
further concentrated Negroes until 9570 or so of the city's 
Negroes live west of the Tryon railroad area, or all its 
immediate eastern fringes. 

Onto this migration the 1965 school zone plan with free
dom of transfer was superimposed. The Board accurately 
predicted that black pupils would be moved out of their 
midtown shotgun housing and that white residents would 
continue to move generally south and east. Schools were 
built to meet both groups. Black or nearly black schools 
resulted in the northwest and white or nearly aU white 
schools resulted in the east and southeast. Freedom of 
students of both races to transfer freely to schools of their 
own choices has resulted in rcsegregation of SODle schools 
which were temporarily desegregated. The effect of clos
ing the black inner-city schools and allowing free choices 
has in overall result tended to perpetuate and promote 
segregation. 

SOME BOARD ACTIONS FOUND NOT To BE DISCRlMINATORY 

No racial discrimination or inequality is found in the 
following disputed matters: 

1. The use of federal funds for specia,l aid to the dis
advantaged. The testimony and the exhibits failed to show 

• 
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that federal money was used with any discrimination by 
race or with any improper displacement of local money. 

2. Use of mob·ile classrooms. In recent years the system 
has required the addition of nearly two classrooms per 
week. Mobile classrooms have been used to provide extra 
space temporarily to cope with shifts and growth in school 
popUlation. Mobiles are not inferior in quality and com
fort to permanent classrooms, and recent models are supe
rior in many ways to many existing permanent classrooms. 
Their use and location are matters to be determined by 
the Board in light of the court's instructions hereafter on 
the preparation of a new plan for pupil assignment. 

3. The quality of the school buildings and equipment. 
The evidence showed the per pnpil value of the land and 
buildings and equipment of the variolls schools. Average 
value of these items per pupil for elementary schools was 
$861; for junior high schools $1,229; and for senior high 
schools $1,567. Schools described by witnesses as "white" 
ranged well up and down on both sides of that average 
figure and schools described by witnesses as "black" showed 
a similar variation. Several of the oldest and most re
spected "white" elementary schools in the county (Sharon 
Road and Steele Creek, for example) have very low per 
pupil facilities values. One of the newest bllt still all black 
high schools (\V cst Charlotto) has one of the highest per 
pupil facilities values. The highest priced school (Olympic 
High) is totally desegregated (522 white and 259 black 
students). No racial discrimination in spending money or 
providing facilities appears. 

4. Coaching of athletics. Coaches at the predominantly 
black schools are usually black. Coaches at the predomi-
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antly white sehools are usually white. Several black eoaches 
have been elllployed at "white" schools. No hlack coaeh was 
shown to have applicd and been refused a joh. No pattern 
of discrimination appears in the coaching ranks. 

5. Parent-Teacher Association contributions and acti'vi
ties. Parents c011trihnte to school projects through vol
untal'Y Pal'ent-Teacher Associations. This voluntary pa
rental action is not racial discrimination against children 
whose parents arc less able to ruab~ fHlCh c.ontl'ibntiolls, and 
it does not comc about through "tate action. 

6. School fees. It was contended that the school fee 
system is discriminatory. For example, at the elementary 
level, grades 1 through 6, each !;tudent is ::iupposed to bring 
a dollar to school at the beginning of the year to provide 
some extra learning aids in the form of paper, art materials 
and the like. In pOOl' communities collection of this fee 
averages only about 5070, whereas nearly all wealthy 
children pay all the fees assessed in their schools. This 
non-payment of school fees by the poor is not a racial 
discrimination against the POOl'. The schools where people 
are poorer have other funds by which this 30¢ per pupil 
can be made up. 

7. School llluc7/Cs. School lunches are provided free to 
needy students. Tlle court finds that no one has ever 
knowingly been denied a free lunch on racial grounds if 
he could not pay for it. 

8. Library books. Library books of comparable quality 
and content are available to all stndpnts, black and white, 
in all schools in an average number of nearly tC'n per pupil. 
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9. Elective c:ou,rses. Some elective courses such as Ger

man are offered at some but not all of the high schools. 
They are offered at a school ollly if cnoug·h students ex
press a desire fo], the course. Not a]] schools thl!rcfol'c 

have all elective courses evory Y0H 1'. Tllis situation is 110t • • 

the result of discrimination 011 accollllt of r11ce. 

10. In divid-ua I E-vaillation of Studenfs. Imlividnal stu
dents arc cvallH\tcd anlluallv ill terms of achicvcment in 

• 

particular subjects, and divided into groups for the study 
of particular subjects in aceol'clance with their achievement. 
(This is not, truly described, tile "tr11c]':" system which 

was elaborately criticized hy Judge Skell~' ·Wright ill his 
119-page opinion in Hobson \". J!d1l.Sell. 2G~) F. SUP}). 401 
(D.C. D.C., 19(7).) Fe\\" black students arc ill the advanced 

sections and most are in rcgular 01' slow sedions. Assign
ments to sections 11l'e made by tllc varions schools hased 

• 

not on race but on the achievement of the illCli"idual stu-
dents in a part.iclIlal· :o;ubjcct. ']'herc i:o; no legal }"ea:-;Oll 

wby fast Icarners in a particular subject shollld not lw 

nllowed to move ahend amI nvoid horcdom while slo\l' leal'lI
ers arc brought. along at their o\vn pace to avoid frnst.rll
tion. It is nn educational rat.hel' than a legal matter to 
say whet.bAr this is done wit.h thc st.udents all in OIlC class
room 01' separated into groups. 

11. Ge1Tymnnderi.ng. Gel'l'~·mallderillg· was COlltcn{lcd in 

the 1965 hearing of this ca"c. Perhaps the evillcllce comes 
clost~r to proving it this time. The COllrt is not by t.his order 
foreclosing the Intel' assertion of that contention or for 
that mat.t.er any other contClltioll which may hc advanced, 

hecnllse it is the coud'R dl1t~' to ke"p the mnttel' IInder ad
visement.. However, in vie\\' of fhe I.'Olll't\: orders hercin 

whieh arc expected to prodnce sllhstanti:d changes in the 

- - -----------------
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pupil assignment system and 11 reappraisal of all zoning 
considerations, it is believed that nothing in particular 
need be said here about specific school district lines. 

SOME COMMENT ON SPECIFIC ISSUES 

a) The Present State of Deseg·regation. Defendant's Ex
hibit Seven (attached as an appendi.."{ to this opinion) shows 
pupil and faculty population for each school in the system, 
by races, in March of 1965 Rnd in October of 1968. From 
this and other evidence the following facts are apparent: 

1) The Rural Schools Are Largely Desegregated. 
Of the 32,000 rural children of all twelve grades, some 
23,000, black and white, afe being hauled by bus to 
desegregated schools. No rural schools are all-black. 
The only all-white county schools arc four new schools 
in the south and east portions of the county: Beverly 
Woods, Devonshire, Idlewild auel Lansdowne. 

2) The City Schools a re Still LfiTgely Segregated. 
A few city schools, Elizabeth (58 % Negro); Highland 
(13% Negl'o); Plaza Road (19% Negro); Randolph 
(28% Negro); Sedgefield (197'0 Negro); Spaugh 
(18% Negro) and Harding (1770 Negro) have a sub
stantial degree of apparently stabilized desegregation. 
However, most of the ful1y desegregated city schools 
are not stable in that situation, but are rapidly mov
ing (through a temporary desegregation) from an all
white to an all-black condition. Dramatic examples are 
Barringer (8470 Negro); VilIa Heights (86% Negro); 
Piedmont (89% Negro); Tryon Hills (50% Negro); 
Hawthorne Junior High (52ro Negro); Lakeview (65% 
Negro); and apparently Dilworth (39% Negro) and 
Wilmore (33% Negro) . 

• 
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3) !If ore Than Three-F out'fhs of the Children At
tend Schools Which Have One or More Children of 
the Opposite Race. In Cornelius (49ro Negro), Dil
worth (39ro Negro), Elizabeth (58% Negro) and a few 
others, the races are close to being balanced in num
bers. However, most schools have only a small handful 
of the minority race. Illustrations are: Second ·Ward 
High School (1,139 black and three white); :Midwood 
(522 white, one black); Lincoln Heights (817 black, 
two white). 

4) Most Black 8tudents Attend Totallv or Almost 
TOlollV Segregated Schools. ant of 24,000 black stu
dents: 

4,780 attend nine all-black elementary schoo]s; 
3,380 attend six elementary schools which arc morc 

than 99% black; 
2,491 attend three all-black junior high schools; 

727 attend York Road with only six white fellow 
• 

junior high students; 
1,569 high school students attend all-black West 

Charlotte; Bnd 
1,139 blaek Second Ward High School students have 

only three white classmates . • 

14,086 

In other words, of the 24,000 or so black students, 14,086 
of them attend school daily in schools that are all-black 
unless at York :Road they see one of the six white students 
or at Second Ward they see one of the three white students, 
who were enrolled there last Octoher. 

--------------.----------~.-=--=--~----------------.~---~.-~---
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5) Most White Students Attend Largely or Completely 
Segregated Schools. Thirteen elementary schools with 
8,044 pupils are 100% white; eighteen other elementary 
schools with a pupil enrollment of 10,651 have only 150 
black students. The total number of white elementary stu-• 

dents is only 31,545. At the junior high level, 7,641 out of 
14,741 white students attend school with only 193 black 
students in six schools. In the high schools, 12,310 white 
students attend school with 1,642 blacks, while 2,735 black 
students at West Charlotte and Second Ward aUend school 
with three white students. 

b) The Opinions of Experts.· Dodors Larson, Finger 
and Passy, all from Rhode Island College, of Providence, 
Rhode Island, testified at length. They submitted a 55-page 
report which outlines several possible plans for realign
roe.nt of school zones and for provision of transportation; 
for pairing schools; for setting up feeder systems; for 
educatiomll parks; and other approaches towards desegre
gation. None was as familiar with the local situation as 
the local Board and school administrators. All drcw certain 
conclusions from t.he Coleman Report, which is a collection 
of statistics on performance of school children in certain 
areas about the country. Some said that kindergarten for 
all children would help the situation. Some said under
privileged children should start getting public education 
several years before first grade age. Some said t.hat im
proving the faculty was important. Available statistics 
and expcl't. opinion agreed that Negro students as a group 
do noticeably worse on achievemc11t tests than students 

• 

generally. The experts agreed that if children are under-
privileged and undercllltured, their school performance will 
be generally low. One expert, Dr. Passy, said that socio-

- ------
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economic-cultural backgl'olwd is the solo major determinant 
of school performance. The Ahraham Lillcoln-Charles Ket
tering theory of tho rise of Americans from poor back
grounds received small support. 

One point on which the experts all ag-ree (and the stat.is--
tics tend to hea I' them out.) is that a rHcial mix in which 
hlack students heavily predominate tends to retard t.he 
progt'ess of the whole group, whereas if st.udents arc 
mingled with a clear white majority, such as a 70/30 ratio 
(approximately the rutio of white to black students in 
i\fecklcllburg County), the better students can hold their 
pace, with suhstant.ial improvcmcnt for the poorer student.s. 

c) The "Neighborboorl School" Theory. Recently, the 
School Board has followed what it. calls the "neighborhood 
school" theory. E-fforts have heen made to locate elementary • • 

schools il1 l1eighhorhoods, wit.hin walkil1g distance of chil-
dren. ~rhc theon' has been ci ted to account for location and • 

population of junior and :seniol' high schools al:so. 
"Neigh borhood" in Oha rlotte tends to be a gron p of 

home:s generally Rimilar in race and income. Location of 
school!-; in Ohalotte bas followed the local pattern of re8i
dentia I development, including its de facto patterns of 
segregation. ,Vi th n few significant exceptions, SHch as 
Olympic High School (abont % black) and Randolph Road 
.Junior High School (28% black), the schools which have 
been built recently have he en black or almost completely 
black, or white or almost completely white, and this proha
hilit.y was apparent and predictahle when the schools were 
built. Specific instances include Albemarle Road Elemen

tary (99%+ white) ; Beverly Woods (100% white); Bruns 
Avenue (99~1o+ hlack) ; Hidden Valley (100% white); OIela 
Providence (98% white); -Westerly Hills (100+ white); 
Albemarle Road .Tunior High (93% white). 
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Today people drive as much as forty or fifty miles to 
work; five 01' ten miles to church; several hours to foothall 
games; all over the county for civic affairs of various types. 

, 

The automobile has exploded the old-fashioned neighbor-
hood. Parents with children of all ages may be members 
of two or three separate and widely scattered school "com
munities." Puttin.g a, .'ichool in a partic1dnr location is the 
active force which creates a temporary cotnmm~ity of in
terest among those who at the momen·t have ohildren in 
that school. The parents' community with the school ordi
narily cnds the day the youngest child graduates. 

If this court were writing the philosophy of education, 
he would suggest that educators should concentrate on 
planning schools as educational institutions rather than as 
neighborhood proprietorships. The neighborhood school 
concept may well be invalid for school administrative pur
poses even without regard for racial problems. The Char
lotte-Mecklenburg Sehool Board today, for example, is 
transporting 23,000 students on school buses. First graders 
may be the largest group 80 transported. If a first grader 
lives far enough from school to ride a bus, the school is 
not part of his neighborhood. 

When racial segregation was required by law, nobody 
evoked the neighhorhood school theory to permit blaek 
children to attend white schools close to where they lived. 
The values of the theory somehow were not recognized 
hefore 1965. It was repudiated by the 1955 North Carolina 
Gener'ul Assembly and still stands repudiated in the Pupil 
Assigllment Act of 1955-56, which is quoted above. The 
neighborhood school theory has no standing to override 
the Constitution. 

d) Bussing. Under North Carolina General Statutes, 
§115-180, the Board is expressly authorized to operate 
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school busses to transport school children. The state pays 
hus expenses only for rural children and for some who have 
heen annexed into the city in recent years. This apparent 
discrimination against city dwellers is reportedly under 
attack in another court. This Board already transports 
23,000 students to school evcry day out of the 32,000 who 
live in the area presently eligible for bus service. The 
prcsent cost of school bussing is about $19 for hus operation 
plus the cost of the bus which at $4,500 per bus should not 
exceed $20 per pupil a yeaI'. In other words, it costs about 
$40 a year per pupil to provide school hus transportation, 
out of total pCI' pupil school opcrating costs of about $540. 
The income of many hlack families is so low they are not 
able to pay for the cost of transportation out of segregated 
schools to other schools of their choice. 

The Board has the power to use school buses for all 
legitimate school purposes. Buses for mallY years were 
used to operate segregnted schools. Thcl'c is no reason 
except emotion (and I confess to having felt my own share 
of emotion on this subject in all the years before I studied 
the facts) why school busses cannot be used by the Board 
to provide the flexibility and economy necessary to de
segregate the schools. Busses are cheaper than new build
ings; using them might even keep property taxes down. 

e ) Faculty Desegregation,. The Board employs over 
2,600 white teachers and OVel' 900 black teachers. New 
teachers hired last year numbered 700. Technically their 
contracts are with the Board of :Education to teach where 
assigned. The Board makes no sustained effort to desegre
gatc faculties. The choice where to teach is a matter be
tween the principal and the prospective teacher. The Board 
assumes white teachers will tend to choose white schools 
and black teachers black schools. . 

• 
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The results of this passi ve selection policy are ohvious. 
Of tho thirteen aU-black schools in the system serving 8,840 

students, only font' have any white teachel'~. Those four 
have tell white teachers and 161 black teachers for 3,662 
students. Few predominantly black schools have any sub
stantial number of white teacherH, except a few schools 
which serve areas rapidly tUl"lling from white to black. 
Eight other schools 99% or more black had only six white 
teachers among them fOI' 5,246 black and 24 white pupils. 
Second 'Vard and West Chadotta High Schools, with 2,700 
hlack students and three white students, have 131 hlack 
teachers and only nine white teachers. 

All of the white elementary schools have at least one 
and in a few cases as many as three or four black teachers. 
The pr'opol'tions of black teachers in the junior and senior 
high schools run slightly higher. The system has not 
operated, however, to produce any substantial teaching of 
black students by white teachers. 

DcsegTegation of faculties does not depend upon proof 
of superiority of one group of teachers or students over 
the other. Whatever the discrimination that may result 
from a segregated faculty, it will be eliminated only when 
a child attending any school in the system will face about 
the same chances of having a black or a wbite teacher as 
he would in any other school. Mecklenburg schools pay a 
sizeable salary supplement. Desegregation is proceeding 
in other counties and sehool districts. It can not be as
sumed and should not be a tacit part of Board policy that 
white school teachers arc opposed to equality of educa
tion or that they will refuse to teach in black schools. In 
fact, white and black teachers are working tog-ethel" in 
substantial numbers in sevp,ral school~ of this 8ystem and 
there was no evidence at the hearing of any friction or 

• 



25a 

Opi'lIio'lI alld Order Du.tcd April 23, 1.%9, Etc. 

difficulty caused by a bi-racial faculty. It is from the 
teachers that children learn their first .glimll1erings of the 
right to equality of opportunity which st.ill cOllstitutes 
America's chiof cOlltribution to modern civilization. The 
right of all children to equal education is part of that 
right. It is Iwlievecl that if the Board takes a stand that 
requires faculty dosegrogation and treats all teachers 
equally in wOl'king tow[lI'ds that end, the teaehers will 
participate wholehea.rtedly. 

f) Metropolita"n High School. Supported by impressive 
rccommCllClatiollR from Engelhart, Engelhart & Leggett, 
educational consultants, the Board has planned and has 
two million dol aI's on hand to build .M.dropolitan High 
School at or noar the location of present Second ",Yard 
High School. In addition to being a scbool for conven
tioIlal higb school "work, it is to be a center for vocational 
training and special courses in music, the creative and 
pcrformillg art.s /llld ot.her special subjects not practical 
to offel' in all the high schools. Second Ward is now a 
99%+ black school in the Brooklyn urban renewal area 
four or five blocks south of the Court House and City Hall. 
The First Bapt.ist Church and tbe School Board itself have 
buildillgS under way all adjacent or nearby land. This is 
ncar the geographical and tt'aflic center of the city and 
county, one-balf a mile from t.ho central business district, 
a few blocks from Central Piedmont Community College 
and within easy travel distance of most. of the city. The 
location and proposed purposes appear ideal. 

Plaintiffs' attorneys object to :;'\ietropolitan Higb School. 
Some Pl'CSCllt school patrons want the school built. The 
Scbool Board has announced a stoppage of work on that 
school pending' this decision. 
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All three groups may be proceeding upon an erroneous 
assumption· .that the school if built will be a black school 
because the pupil and faculty populations will be governed 
by freedom of transfer and school zones as presently admin
istered. That assumption should no longer be entertained. 
Pupils for regular and vocational subjects can travel or 
be transported to and from this area, in all directions, with 
greater ease than is true of any other location in the 
county. The nearest other high schools, Harding, West 
Charlotte, Garinger, East and Myers Park, form a hollow 
pentagon six or seven miles on the side surrounding Sec
ond Ward. It would be tragic to refrain from building a 
needed educational facilit.y simply upon the assumption 
that it has to be an all-black school and therefore either 
unlawful or unattractive. The School Board is advised to 
make plans for desegregation of this school along with 
other schools in the system. ·With the unrestricted statu
tory power to assign pupils and provide transportation, 
the only thing necessary to build Metropolitan High School 
according to the dreams of its planners is the decision 
to do so. 

g) The Percentage Racial Mix. Counsel for the plain
tiffs says that since the ratio of white to black students 
is about 70/30, the School Board should assign the children 
on a basis 70% white and 3070 black, and bus them to all 
the schools. This court does not feel that it has the power 
to make such a specific order. Nevertheless, the Board 
does have the power to establish a formula and provide 
transportation i and if this could be done, it would be a 
great benefit to the commnnity. It would tend to eliminate 
shopping around for schools; all the schools, in the New 
Kent County language, would be "just schools"; it would 
make all schools equally "desirable" or "undesirable" de-
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pending on the point of vie?'; it would equalize the bene
fits and burdens of desegregation over the whole county 
instead of leaving them resting largely upon the people 
of the northern, western and l-louthwestel'n parts of the 
county; it would get the Board out of the business of law
suits and rcal estate zoning and leave it in the education 
business; and it would be a tremendous step toward the 
stability of real estate values in the community and the 
progress of education of children. Though seemingly radi
cal in nature, jf viewed by people who live in totally 
segregated neighborhoods, it ma.y like surgery be the most 
conseI'\'ative solution to the whole problem and the one 
most likely to produce good education for all at minimum 
cost. It would simply put the all-white and all-black school 
people in the same school situation now being experienced 
by patrons of Cornelius, Davidson, Ranson, Long Creek, 
Dilworth, Olympic, Huntersville, Pineville, Randolph Road 
Junior High, Statesville Road, and similar schools. Such 
actiol! would be supported by the unanimous testimony of 
all the experts and by inferences from the Coleman Report 
that although mixing a few whites Ulld a heavy majority 
of blacks retards the whole group, nevertheless mixing a 
substantial 'majority of whites and a few blacks helps the 
blacks to advance without retarding the whites. 

h) A Word Abou.t the School Board.'" The observations 
in this opinion arc not intended to reBect upon the motives 
or the judgment of the School Board members. They have 
operated for four years under a court order which re
Bected the general understanding of 1965 about the law 
regarding desegregation. They have achieved a degree 
and volume of desegregation of schools apparently un
surpassed in these parts, and have exceeded the perfor
mance of any school board whose actions have been 1'e-
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viewed in appellate court decisions. The Charlotte
:i\{ecklenburg schools in many respects are models for 
others. They are attractive to outside teachers and offer 
good education. The problem before this court is only 
one part (albeit a major part) of the educational problem. 
The purpose of this court is not to criticize the School 
Board, but to lny down somp. legal standards by which 
thc Board can deal further with a most complex and 
difficult problem. The difference hctwcrn 1965 and 1969 
is simply the differencc between Brown of 1955 and Green 
v. New Kent CO'I.tnt,y of 19G8. Tho rules of the game have 
chang-ed, and the methods and philosophies which in good 
faith the Board has followed are no longer adequate to 
complete t.he job which the court.s now say mllst be done 
"now." 

CONCLUSIONS OF LAW 

1. Since 1965, tho law has moved from an attitude 
barring discrimination to an attitude requiring active 
desegregation. The actions of school Boards and district 
courts must now be judged under Green v. New Kent. 
County rather than under the milder lash of Brown v. 
Board. of Ed'ucation. The court has outlined changes 
which should he made in the activity and theory of the 
local Board. 

2. The manner in which the Board has located schools 
and operated the pupil assignment system has continued 
and in some situations accentuated patternA of racial 
segregation in housing, school attendance and community 
development. The Board did not originate those patterns; 
however, now is the time to stop acquiescing in those 
patterns. 
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3. Freedom of transfer as operated in this system does 
not answer the problems of nwial segTegation. The evi
dence shows that the black students as n group have very 
low incomes. Freedom of transfer without transportation 
is to such a student often an empty right. 

4. The faculties have not been adequntely desegregated 
as directed. This permits and promotes ineqnality of 
education. 

5. The court does ]lot find any inequality based upon 
racial motives or reasons in the use of federal funds; the 
use of mobile classrooms; quality of school buildings and 
facilities j athletics j PTA acti vitics; school fees; free 
lunches j books; elective courses; nor in individual evalua
tion of students. The problem (If alleged gerrymandering 
of district lines Ileed not be covered separately from the 
gene I'll 1 order hnreill made. 

6. There has been substantial desegTegation in many 
areas mostly the rural areas of this large and COTll

plicated school system. A lI1ajori ty of t.he black students, 
however, still attend segreg-ated schools and seldom, if 
ever, see a white fellow student. :Many all-black and a11-
white schools still remain. The neighborhood school con
cept and freedom of choice as administered are not flll'ther
ing desegregation. 

7. The School Board has an affirmative duty to promote 
faculty desegregation and desegregation of pupils, and to 
deal with the problem of the all-black schools. 

8. The School Board is free and encouraged to use 
school busses or other public transportation and to use 
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mobile classrooms as needed to provide equality of educa
t.ional opportunity. 

9. The Board has assets and experience beyond thc 
reach of a judge to deal with all these problems, and 
should be requested to formulate a plan and time table 
of positive action. 

ORDER 

1. All findings or statements of fact in this opinion and 
order shall be deemed conclusions of law, and all conclu
sions of law shall be deemed to be finuings of fact as 
necessary in support and furtherance of this order. All 
competent and relevant evidence in the record has been 
considered in support of this order. 

2. The defendant is directed to submit by May 15, 1969, 
a plan for the active and complete desegregation of teach
ers in the Charlotte-Mecklenburg school system, to be 
effective with the 1969-70 school year. Such plan could 
approach substantial eqnality of teaching in all schools by 
seeking to apportion teachers to each school on substan
tially the same ratio (about three to one) as the ratio of 
white teachers and black teachers in the system at large. 
It is suggested that teachers' preferences not be especially 
sought and that teachers be assigned as a routine matter 
for the purpose of accomplishing this equalization of the 
application of educational manpower and womanpower in 
the public schools. Such a plan should provide safeguards 
against racial discrimination in the discharge of any 
teachers whose jobs might be changed or abolished. Such 
safeguards should include provisions that if anyone has 
to be discharged, his qualifications will be weighed against 
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those of a11 personnel in the system rather than simply 
against those in the capacity in which he has been working; 
no teacher should be dismissed or demoted or denied em
ployment or promotion because of race or color. In other 
words, the Board will be expected to see to it that teachers 
displaced by virtue of this order will not be discriminated 
against on account of raCG. 

3. The defendant is directed to submit by May 15, 1969, 
a plan and a time table for the active desegregation of the 
pupils, to be predominantly effective in the fall of 1969 
Hnd to be completed by t.he fall of 1970. Freedom of choice 
and zoning may be used ill such a plan provided they 
promote rather than defeat desegregation. If freedom 
of choice is retained in such plan, it should include pro
vision for transportation free for any student who requests 
transfer out of a school where his race is in the majority, 
and to any school where his race is in the minority, and 
a means of insuring- that all students have full and timely 
knowledge of the availability of such transportation. 

4. In formulating its plan the Board is, of course, free 
to use all of its own resources and any or all of the 
numerous methods which have been advanced, including 
pairing of grades and of schools; feeding elementary into 
junior high and into senior high; combinations of zone 
and free choice where each method proceeds logically 
towards eliminating segregatioll; and bussing or other 
transportation. The Board may also consider setting up 
larger consolidated school units freely crossing city-county 
Jines to serve larger areas. There is no magic in existing 
school zone .Jines nor in the present size of any school. 
The Board is encouraged to get such aid as may be avail
able from state and federal agencies including the offices 
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of the Department of Health, Education and Welfare. 
The court does not direct a treaty with the Department, 
but does suggest that since its employees are in the busi
ness of dealing with these problems, they have a store 
of technical assets and manpower and information which 
could be useful in the Board's making any particular 
judgment or analysis. 

5. The plan should be the plan of the Board for the 
effective operation of the schools in a desegregated at
mosphere, removed to the greatest extent possible from 
entanglement with emotions, neighborhood problems, real 
estate values and pride. The court's task has not been 
easy, but it is fully realized that the task facing the Board 
is far more difficult and will require a conspicuous degree 
of further public service by the Board's members. 

This the 23rd day of April, 1969. 

lsi JAMES B. McMU,T,A.N 

James B. McMillan 
United States District .Judge 
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SUMMATION OF DEGREE OF INTEGRATION 1965 (MARCH) AND 1968-69 (OCT. 1, 

For Pupils Professional Staff 
., 5 7 2 77 -55 

" 

Schools Having Jntegfation 

I ~6!i 1268 • For " 12§~ 1268 ", 
I N + 22 w 16 N +- 68 w Staff 3 N + 0 w 16 N 
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+ 82 W 
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476N 

16,446W 
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.,. 
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I 192W 

" 
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6704N 
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8697N 47.356w 
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5,ZW 
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• .. 77 75 E a& , 7 F 
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22 

~ ~ Pup i 15 
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.. edomi na t I Y 
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~ - Pupi Is 16,922 
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or 

-
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Enrolled 

9889 
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I ntegrat ion 

Staff 

54,060 Staff 
7 2 

63,949 Staff 
or 
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3,111 

by 

149 

o 
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or 
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or 
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, 
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Crade 

• 

1-6 

7-9 

10·12 

1-4 
1-7 
1-9 
5-9 
1-12 
7-12 

• 

Total 

7 7 

No. 
School 

7 7 77 

72 

17 

8 
o 

97 

12 

I 
2 
3 
I 
3 
2 
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RACIAL DISTRIBUTION Of PUPILS AND PROFESSIONAL STAfF 
1965 (Harch) and 1968-69 (Oct. I, '68) 

1965 Pupi Is 
N OJ 

a 2 

9,364 27,696 

2 ,475 1 I ,804 
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5 5 22 
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• 
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431 207 
729 161\ 
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0 -
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.f' "l-
I . I 
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-

0 
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• 
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-
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N W 

o 

3 not- I l6J.i 

I I 1- 533 

65 479t 
o 

-
N 
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228 
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-7 

Ic8- 23,601 58,599 553t 2184 
;,( .;;;; ... 

884 

4+ 
z V. )'20 640 ¥ ~, 1«1 '1/,/'1. 

271 323} 79 23 
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; Kgn. ~ Trainable 

112 24,241 .. , 
'" 
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58,870 
1 

0 

1st 
I 7 9t 
32 68 
2st 
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877 2263 
.. w 
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-

2_ 
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Not 
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Amo"9 teachers ass;
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COHPARISON OF PUPILS AND PROFESSIONA~ STAFFING BY RACE 
Harch 6, 1965 and 1968-69'" 

• 

Profess lonal 

1965 Pup i I s 1968-69 Pup II s 1965 
• 

N 
ofo 

W N \.I N 
"fo 

\01 

r 
t{ -

2 = FE J; 

4 1"1. 499 
Alexander Street 342 168" 257 100'1· 14.1 100'. 
A I I enbrook 50 10'1. 452 
AShley Park 0'10 694 0'1. 553 0'.22.9 
BOlin 0'1. 674 25 -' 1. 699 0'1028.2 

• 
Barringer 0'10 604 668 t't'. 13 I Olo 24.8 
Berryhill 0'l.1026 119 15~. 685 0'10 39.6 
Bethune 343 C! 1'1. 9 223 '}9'. 3 17.6100'1. 
Beverly Woods 0'7. 286 

• B i dd I ev i Ill! 434 100'0 1 7.2 100'10 

B ; I I ; ng s v i I II! 729 \OO'lo 619 1001. 2 32. I lOOT. 
• 

B I"' i a r\lood 2 0'10 582 8 1'1. 640 • o'!. 23 • 9 
Bruns 740 'J" 1. 4 
Chant; Ily 0'1. 445 2 0'. 491 • 0'1.18.8 
Clear Creek O'J. 207 58 :1.<11.225 0" 9.6 

Co II i nShcod 01.375 72 LJ'L 490 0'. 16. I 
Cornel ius 01.241 239 ,,~'/. 252 01. II .3 

• 

Cotswold 01.631 I I J..,.567 0',25.0 
Crestdale 97 loe1. 5.0100', 
Davidson 0" 178 101 35~. 186 07. 7.8 

/'Iatie 0011115 808 \00'" 705 I W'/. 34.3 100'" 
Derita 6 1,,/. 892 165 WI. 728 OT,3 5.4 
Devonshi rl! 2 C1. 474 m.889 0'.19.5 
Oilworth 100 ..:w'.401 223 391355 0'1. 23.8 
Daub I e Oaks 703 100'. 800 10( '1. 28.2\00'1. 

Druid Hills 520 I CO\. 504 '1'11. 3 . 20.7 100', 
Eastoller O~. 704 49 ~~. 580 0"10 27 • I 
Elizabeth 5 \ ... 448 270 5b'lo. I 94 0'\,22.9 
Enderly Park (J7. )68 2 11. 374 0·l.14.9 
~airview 702 IOO'lo. 363 100'1. 28.0100'1. 

Staff • 

1968-69* 

N W ':t (other) 

oJ; 

6 3l'l. 13 
1 I 100'1. 

2 10'1. 18 
2 ~"1. 20 
1 .} , . 28 

13 no,. 18 
2 1..'1. 32 

I I 100'1. 
I '"10 12 

25 1M", 
3 I:l. "1. 22 

26 '\3'. 2 
I 5,). 21 
I 'b'l. 12 

I 5'1. 21 
7 ).3'1.14 
1 5" 21 

1 t 1. 11 

29 100" 
3 ~'!. 32 
4 \0'. 37 
4 \5,/. 22 

32 100j. 

20 100"/. 
1 1.\". 24 
2 'l1, 21 
I 10 1. 15 

19 100'1. 
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First Wlird lt73 lOOT, 7lt9 100"1. 22.8 100'10 30 100'1. 
J. H. Gunn 696 100'10 33.6 IcO"" 
Hickory Gray. 01. 530 80 13" 531 0'\21.7 I q']. 

Hidden Valley 0,. 977 2 !>7, 
Highland 2 I'. 273 47 1-"- 324 0"1014.0 I 1'. 

2 2 

• Does not Include staff alligned to lIore than one school per HEW request. 

,. .. t( .... 4 "'11e.Irf!$ IVhD/~;PH Cf!.,.,t rill;' ,;f"' .'4 ~./ ~I'I .. ~ 

Elementllry 

Hoski ns 
Hunters'" ill e 
HuntlngtOlltM 
Idlewild 
lW.ay J_s 

Ada Jenkin, 
L;akeyiew 
L;aMcioome 

.. 
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COKPAIUSON OF PUPILoS AND PROFESSIONAL. STAFFING BY RACE 
Ka rch 6. 1965 and 1968-69 * 

1 

• 

H 

Pupils 

'l~ 
N W 

D'.342 
0'.553 
D , .. 358 
69,,592 

360 ,'0 o. 

431 /00 ,,, 
o,~oo 

,,~633 

1968-69 Pup 1\ I 
~ 

N If W 
(other) 

18 ,,'7. 261 
162 ;U~560 

7 1' .. 695 
2 1~521 

477 ,.., Yo 1 

269 i5?147 
"~.758 

• 

H 

1965 

it 
N W 

• 

• 

0,.14.7 
0'1. 22.9 
0'1.15.1 
0'1023.9 

1 5.5 \(Xl'. 
1 7,9 100'10 

"'.18.5 
OT, 23.9 

lincoln Heights 78) IIUI~. 817 1.1l v" 2 29. I \00'1. 
Long Creek D?.42] 250 3J".t.66 0'1.17.6 

tthews "".937 (J -6) 93 /1"7·742 0'1.) 9.7 
Herry G.1ts ., P. 538 " 7·469 01.21.9 
Mict..ood D .:-'.560 I ·~S22 0'.24.9 
I'Iontc I a I r. a '7;}20 " -"722 0'1.29. I 
Horgan • ]05 1'0'10 14.9100'. • 

1968-69 

H 

2 
2 
1 
1 

19 

14 
I 

30 
2 

I 
I 
2 
I 

~. 
rI 
~ (0 . 

I~'. ,,, 
'+'1. 
~, 

100'1 . 

'1 'I', 
31. 

100'. 
11. 

.31. 
51. . q,. 
'\ .... 
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l1yen Park 0".575 2) 1/70543 Ct1. 24.9 1 4'1. 23 
Myers Street 820 It>~? 32.2 100'\0 

Nations Ford 0'1'.51) 6) {07,585 01.21.6 I If'. 25 
Newe II 0~46) 73 1570423 01.18.3 1 5 'I, 18 
Oakda Ie 0,,,402 72 {J '7.480 01.17.2 I 5 '7, 21 

Oakhurst ,,? 548 2 II 7,,615 01.22.8 I 't'. 23 
Oaklawn 666/~0 ~ 650 lo~ 9. 26.0 loe,. 25 93'1, 2 
Olde Providence 10 .:. "10:+ 3 4 I ",,'1. 17 

Park Road 09'.58) c ~"S51 0'1.22.7 I 5". 21 
Paw Creek o~. 79) 63 77<B61 01,30.3 I )'1. 31 

Pineville OS'. 364 16a 3.1 ~'363 0'1. 16,2 I 51. 21 . 

Pinewood ",.719 ".,·707 O'L 28, I I 1.\'1. 26 
PI aza Road o~o400 99 1'I9'oli09 0,.1 7,7 I 5'1. 21 
Rama Road (o~. 442 2 ~<t.777 0,.18.7 2 1'1. 27 
Sedgefield 3 1'7,,526 7 17.545 0" 21.8 2 'I 'I. 20 

• 505 100 'l. 25.4 100'Iu ~ Plato Price 
,,9.531 5 I "I. 598 0'1021,9 I '+,. 22 Selwyn 

Seversvi lIe 96 J'S'o229 0'\.14.8 

Shamrock Ga rdens 070536 II ,.. 539 0'1. 21 .9 I 5'1. 20 

.0,.591 ,,'1.519 
. , 

0'10 22.9 I .5,. 20 Sharon 
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C~PARISON OF PUPILS AND PROFESSIONAl STAFFING BV RACE 
Harch 6. 1965 and 1968~69 * 

School 

Elementary 

StarlllJUnt 
StatUlii lIe Road 

12 Steele Creek 
) Sterling 

Thomasboro 

12 
s--Torrence-Lytla 

Tryon Hills 
Tuckaseegee 
Un i vers i ty Park 
Zeb Vance 

1965 Pup I Is 
• 

N "1. w 
N 

" ... . 7_ F 

Cf'. 481 
C!f. 650 
0'" 222 

699 100'. 
0"1.885 

1005 tOO'l, 
0', 324 
0'1.631 

700 100', 
465 100'1. 

1968-69 Pup II s 

N 1. w 
N (ot~er) 

~ 
25 3'/. 713 

295 31"" 534 
12 J. 'I. 531 

CIt. 705 

241 ..'i>'l. 245 
61 10'. 553 

777 1M. 
257 10C" 

, 7 7 

ProfessIonal Staff = ! 

N 

1965 

.,. w 
N 

• 
CfI. 20,9 
01. 25,9 
C1IoIO.7 

33.9 lOCI', 

0,.34.3 

46, I 100'1. 
en. 15,0 
01. 23,9 

25,8 100'1. 
19.5 100', 

, 
1968-69* 

H "1. w 
~ (other) 

., .. 
1 3'10 28 
3 '1'10 29 
I '"I. 20 

2 '"1, 2S 

I 51. 20 
I Lt'l. 23 

30 ., '1'1. 1 
II 100'1. 



• V i I Ie He i 9h ts 
We51 ey He i ghts 
Westerly Hills 
Wilrrore 
Windsor Pa rk 

Winterfield 
Woodland 
Woodlawn 
I sabe I I a Wyche 

• 

23 '+'1.594 
214 100"1. 

6 ).!" 3 23 
I 0'. 679 

CfI.455 
360 iCW1. 

_ 0'. 283 
383 10()"1t 

Ch i ld Development (Kgn.) 

Davidson. 
Pi nevi \I e. 
Seversvi lie. 
Kers .. n, 

Center HI 
Center #2 
Center 113 
Center #4 

3811. 

796 'lI. '.1 26 

OT.569 
145 .33'10 293 

2 0'1.737 

01.689 

222 lOb"!. 

83'11,.117 
166 'b;l."}. 37 
174 '1111. 26 
188 tyj,. 6 
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0'1. 28.3 
8.3 1~'. 2.2 

0'1..15.4 
0'/. 25.B 

01·18.7 
14.8100,. 

0'1014.0 
18.6106'. 

COKPARISON OF PUPILS AND PROFESSIONAL STAFFI~G BV RAtE 
Harch 6, 1965 and 1968-69 • 

• 

23 1..;"". 14 

I 't1'. 22 
8 ~'J. 12 
I 't',. 27 

I ~.,. 26 

12 lOO'~ 

3 
2 
8 
8 

~0'1. 7 
:l.O,· 8 
'lie,. 2 

~0'l.2 

Pto,fess lana I , S,u.ff 

School 

Junior High 

AI berurl e Road 
AleKander 
Cochrane 
Cou I wood 
Eastway 

AleK. Graham 
Hawthorne 
'rwi nAve. 
MeC I i ntock 
Northwes t 

• 

-

1965 

N 

Pupil s 

"i. 
N 'wi 

7 J. , 

3 

0'1. 577 
0'1. 8]2 

'"1. 574 
Cf/.l046 

01.1048 
25 '¥I. 670 

765 \CO'. 
0'1.1273 

773 1001. 

• 

, 

66 
347 

76 
119 

3 

'I'l- SS I 
31'1. 755 
.5,.1444 
l'I'l. 727 
0'1.1364 

S 1"1. IOS4 
492 5.l1. ~7 
666 100', 

46 If.,. 1228 
932 100'1. 

• 

• 

N 

1965 
'1, 
N 

k 

, 

0"" 28.9 
0'1. 35.4 
0.,.27.1 
0'1.43.2 

0"1.43.8 
0'1·33.9 

42.7ICO-'· 
0'1.51.5 

33 • 7 100']. 

196a-69 * 

N "10 'wi 

I'l (athe r) 
.It - . 

4 '1'1. 43 
6 IJ."7. 44 
6 It."l. 56 
4 II'!, 34 
3 5'1. 5S 

4 91. 43 
12 ~1', 33 
)2 9"'. I 

2 "',. 49 
39 IOO"!. 



2 

Piedmont 
Qua i I Hollow 
Randolph 
Ranson 
Sedgefield 

Smi th 
Spaugh 
Wi II i ams 
Wi I son 
York Rd. 

12 I :l. 'I "I. 2 91 
0"1,766 

9 1"1. 658 
6 1"1. 920 

0"1.1115 
I 0'1. 930 

752 1001. 
0,.. 1064 

(7-12) 1041 100'0 

• 

39& 

428 'b'l"l· 53 
I 71 1:<'.1261 
2]2 ;!..'!.,. 71 I 
253 .301· 586 
189 1'1'. 802 

01.1389 . 
186 I'M. 871 
893 100" 
60 57. 1132 

727 qc)'l. 6 

01.26.8 
0'1.35.2 

c,. 30.0 
01. 40.5 . 

0'1·48.6 
OT.42.5 

34.9 loa'\. 
07.45.6 

49.9 10Cl'!. 

Le,rnlng Academy - 7th' 8th grades 
counted in JH. above, 
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COMPARISON OF PUPILS AND PROFESSIONAL STAFFING BY R.A.CE 
March 6. 1965 and 1968-69 * 

I 3 !In 12 
3 ~,. 61 
2 S'!. 38 
6 1 ... 1.. 31 
5 II'). 39 

3 5'/. 57 
6 1.:1.,/.43 

37 
4 

32 

100'1. 
~.,. 45 

91'. I 

5 1~'1.21 

Professlona' Stpff 

School 1965 PupIls I96B-69 Pup 11. 1965 196B-69* 
• 

Senior High N '01 N "1. 'oj 

N (other) 
H II N 

"), 
'01 

N (other) 
• 

East Meckl enburg 0'1. 1782 155 'l..,,,1739 "',. 79.2 6 1'1. 65 
Garinger 2 en. 2266 202 "1'10 2157 01.100.0 6 10.1. 102 
HardIng O'f, 1002 169 1'1" 814 cY/. 48.0 4 ~'I. 49 
Independence 92 Cl'l· 962 6 9"/. 59 
Myers Park 31 ~1. 1772 156 '6'1.1 8~5 0'1. 76.7 6 1.'1. 87 

• 
North Mecklenburg I 0"1. 1155 410 ;1.'1'1.1109 0'1· 51.B 6 9"1. 63 
Olympic 259 3?J1. 522 5 11'1. 39 
Second Ward 1411 100'1. 1139 100'0 3 70.0 ""'" 1.5 57 9.5'1. 3 
South Mecklenburg 30 :1.,. 1430 106 /0'1.1812 0'1. 72. 0 4 5'. 78 
Wes t Charlotte 1 560 100"1. 1569 100'10 65.0 '11"1.2.0 74 Qj1. 6 
West Mecklenburg 1 CI'I. 1270 liB '!'I.1340 0,.61.4 4 .5'1. 73 
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The defendants have filed a proposed plan of action pur
suaut to the court order of April 23, 1969. The plaintiffs 
have filed a motion requesting restraint on further school 
construction until the school board has dealt satisfactorily 
with the segregation question. .A. further hearillg is indi
cated. The court has two weeks of criminal court starting 
June 2 j and Monday, June 16, 1969 is the earliest predict
able time that a hearing could be conducted. 

All parties are therefore notified that a hearing will be 
held in the United States Court House in Charlotte start
ing on Monday, June 16, 1969, at 10 :00 a.m. All parties are 
requested to be present. 

Under the law the burden is upon the school board to 
come forward with a plan which "promises realistically to 
work now" to eliminate segregation in the Charlotte
Mecklenburg schools. The obligation of the court under the 
law is "to assess the effectiveness of a proposed plan in 
achieving desegregation." Evidence will be received from 
all parties on these general subjects. 

Without limiting any party in the scope and type of rele
vant evidence which he may wish to produce, the court 
directs the parties to come forward with exhibits, statistics, 
records, and other information so that the court will be in 
adequate position to make findings upon the following sub
jects, among others: 

1. What has been accomplished, by June 16, toward 
achieving the duty which the defendants have accepted of 
"achieving substantial faculty desegregation," and what the 
plan proposed by the defendants may be expected to ac
complish further along that line by September, 1969. 

2. What school zones may fairly be said to have been 
gerrymandered (either by control of their boundary lines 
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or hy cOlltrol of their student capacit.y 01' hath) so as to fit 
a particular pocket or community of all- or nearly all-black 
or all- or l1carly all-white students; and wha.t could be done 
to reduce 01' elimilwte segregation in those zones. 

3. ·What progress if any toward desegregation of pupils 
may reasonably and predictably be expected 11y September, 
1969, from the pupil plan presented hy the defendants. 

4. ·What effect. if ~lIIy the pupil plan may he expected to 
have upon the present large gronp of all-black Or 991"0+ 
black schools, and upon the more than 14,000 children who 
still attend them. 

5. vVhy students allowed to transfer from one ?,One to 
another to avoid racial discrimination should he penalized 
by being required to wait a year hefore taking part in 
varsity athletics, as the proposed pupil plan requires, which 
self-admitted "penalty" is lifted if they returll to the zone 
originally assif:,'1}ed hy the defendants. 

6. The actual meaning of the "free transfer" plan the 
numerical ext.ent. to which the plan requires that students 
wishing to transfer amI being supplied transportation to 
transfer will actually find space in the schools of choice if 
they exercise their opt.ion to tI"allsfer. This is not a trick 
question but. one directed to t.he ambiguity of the plan and 
the conflicts in the langnage used in the plan. Clarification 
is requosted. 

7. ·What steps will be followed to insme that the tra11sfer

with-transportation choice is act.ually comnnmicatec1 per
sonally to children who may he entitled to the choice, and 
to their pm'ents, and affil'matively accepted or rejected by 
t.hem. 
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8. Statistics on school population by race in the system 
for the years since consolidation and similar statistics for 
the separate county and city units from 1954 until con
solidation. 

9. The facts abont school bussing operations of the 
Charlotte-Mecklenburg school system, including sllch rec
ords as already exist on bus routes, year by year, since 
1961, including where the busses get the pupils and where 
they take them, and the race~ of the pupils transported. 

10. The pupil attendance zones 01' school zones, year by 
year, for all years since 1954. 

11. What the pending school construction programs will 
do in terms of creating pupil accommodations, and wbether 
the programs will tend to perpetuate or to alleviate segre
gation in the schools. 

12. Why decision on the construction and purposes of 
MetropolitaJl High School should not be postponed until 
after a final court ruling, appellate or othenvise, has been 
rendered, so that the decision on the educational questions 
can be made in a quieter and non-racial atmosphere. Also, 
why the defendants should not retain any land or control 
over any land they may now have, pending such decision. 

13. Why no action has been taken by the defendants on 
the various possible methods for further reduction of seg
regation such as re-examination of zones, enlargement or 
combination of school zones, reorganizing the existing 23,-
000 pupil bus system, pairing of schools, consultation with 
the Department of Health, Education and Welfare, and 
other possible methods. 
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14. Scholastic aptitude tests and achievement test.s and 
intelligence tests for all grades for which such data are 
available in all schools in the county and cit.y since 1954. 

15. What concrete and specific steps, if any, plaintiffs 
would have the defendants adopt. in order to comply with 
the Constitution. The court is not interested in a restate
ment of the previous demand of plaintiffs that all the 
schools in the syst.em be populated 011 a 70/30 basis, because 
as previously stated the court does not have the power to 
make such an order and the defendants have served notice 
that they will not. undertake such ~H1 assignment themselves. 
What is desired is some tough and detailed thinking and 
planning as to detailed methods to reduce and promptly 
eliminate segregation in the Charlotte-Mecklenburg schools. 

The above questions and requests, insofar as they call 
for facts and figures, call for the production not the crea
tion of the desired informatioll. Counsel are requested 
to advise the court immediately if the production of already 
existing records does not provide finy of the statistical in
formation mentioned abovo. It is not the intention of the 
court to put the parties to work creating new charts nor 
re-assembling existing statistics, but rather to make avail
able existing information. 

This the 3rd day of June, 1969. 

/s/ James B. -McMillan 
James B. McMillan 

United States District Judge 
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Several changes ill the personnel of the defendant school 
board have taken place since this suit was instituted. In 
order that all parties may be fully before the court and that 
there be no avoidable technical irregularity. 

IT Is ORDERED that all the present membel's of the Char
lotte-Mecklenburg Board of Education be and they are 
hereby made formal parties to this action; that copies of 

t.he MOTION FOR FURTHER RELIEF filed September 6, 1968 
be served upon them and that thel'o also be served npon 
them copies of all orders and motions that have been filed 
since that time, 

Service of these motions and orders (including this 
order making new parties and the order of this same date 
regarding the further hearing of J Ulle 16, 1969) should be 
made by the United States Marshal. The members of the 
school board and their addresses arc: 

Mr. ·William E, Poe, Chairman 

2101 Coniston Place (Home) 

1014 Law Building (Office) 
Charlotte, North Carolina 

i\fr. Henderson Belk 
529 Hempstead Place 

(Home) 

308 East Fifth Street 
(Office) 

Charlotte, North Carolina 

Mr, Dan Hood 

Route 4 

Matthews, North Carolina 

Rev. Coleman W. Kerry, Jr. 
1022 Kohler Avenue 
Charlotte, North Carolina 

Mrs, Julia Maulden 
Box 6 
Davidson, North Carolina 
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Mr. Ben F. Huntley 
Box 128 

8301 Pineville Road 
(Office) 

Pineville., N ol'th Carolina 

Mrs. Betsey Kell\' 
• • 

3501 :Moulltainbl'ook Hoad 

Charlotte, North Carolina 

Mr. Sam S. l\fcNincb, III 
2!I14 Hampton Avenue 

(Home) 
4037 .E. Independence Blvd. 

(Office) 
Cha rlotte, N Ol'th Caroli lIU 

Dr. Carlton G. 'Watkins 
] 2:!3 Ma r1wood Terrace 

(Home) 
1(i30 Mockingbird Lane 

(Office) 
Charlot.te, North Carolina 

This the 3rd dny of June, 1969. 

isl JAMES B. McMILLAN 

James B. McMillan 
United States District .Judge 
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Pursuant to notice dated .Tune 4, 1969, a hearing was 
held in Charlotte on June 16, 17 and 18, 1969, on various 
matters including (1) the motion of the individual defend
ants for dismissal; (2) the motion of the plaintiffs fOT 

contempt citations against the individual defendants; (3) 
the proposals offered hy the defendants pursuant to the 
April 23, 1969 order as a plan for desegregating the Char
lotte-Mecklenburg schools; and (4) the motion of the plain
tiffs for an order restraining further school construction 
until the segl'egation i!:;sne has been satisfactorily resolved. 

I. 

THE MOTION OF THE SCHOOL BOARD MEMBERS TO 

The motion of the individual defendants, members of the 
school board, to dismiss was and is denied. This is a suit 
under the Civil Rights Act involving questions of equal 
protection of laws and racial discrimination and segre
gation in t.he public schools. The individual defendants are 
proper parties and their presence is appropriate and 
desirable. 

n. 
THE MOTION FOR A CONTEMPT CITATIO}l. 

The motion of the plaintiffs that the individual defend
ants be found in contempt of the court is on this record 
denied. The board is badly divided and many of its recent 
decisions appear to be made by a five to four vote. Supreme 
Court judges now and then make five to four decisions. 
(Fortunat.ely their votes in all major school segregation 
cases appear t.o have been unanimous.) The members of 
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the board have had uncomplimentary things to say about 
each other and about the cOllrt, and many of them obviously 
tlisagree with t.he legality and propriety of the oreler of 
the court; but these laLter sentiments Illay be regarded by 
the court as evidence of disagreement witb rathel' than 
contempt fol' the court who is himself not far removed from 
active participation in the time-honored custom of criticiz
ing a j nelge W110 bas ruled against him. Moreover, on an 
issue of such significa.nce, the amount of foot-dragging 
which has taken place, up to lIOW at least, should not he 
considered as contempt of court.. 

III. 

THE PLAN' OF THE DEFENDANTS. 

1. The history of the pll/n . .. ·The order of this court di
recting a further plan for desegregation was entered April 
23, Hi69. 'Vithin hours, various of the defendants ex
pressed sharp views pro and con. The board met on April 
28, 1969, and for the first t.ime bdetly disc.llssed t.he order. 
By a five to f01ll' margin, apparently, they decided in
formally not to t.ry to appeal immecliately, upon the basis 
that the right of appeal from the order to prepare a plan 
was doubtful. The school. superintendent was instructed to 
prepare a desegregation plan. No express guidelines were 
given the superintendent. However, the views of many 
members expressed at the meeting wet'e so opposed to seri
ons and suhstantial desegregation that everyone including 
the superintendent could reasonably have concluded, as the 
court does, that a. "minimal" pIau was what was called for, 
and that the "plan" was essentially a prelude to antici
pa.ted disapproval and appeal. In a county and city criss-



48a 

Opinion an(l Order dated J-wnc. 20,1969 

crossed by school hn:; routes for 23,000 pupils, more than 
twenty thousand citizens, mostly from affluent suburbia, 
many of whose children undoubtedly go to school 011 school 
busses, signed pctitio11S against "involuntary" bussing of 
students. The fl'cnzy of parents received a ready formYl 
in televised meetings of the board. The staff were never 
directed to do allY I'erious work on re-drawiIlg of school 
zone lines, pairing of schools, combining zones, grouping 
of schools, confere11ces with the Depal'tmCllt of Health, 
Education and \Velfnre, nor any of the other possihle 
l11etllOds of mah.-ing real progress towards desegregation. 

The superintendent revealed tbe general tenus of his 
plan within a few <.]::IYs and later presented it formally on 
"May S, 1969. It provided for full faculty desegregation in 
1969, which the superi.ntendent said he considered feasible. 
It provided moderate changes in the pupil assignment 
plans; anu it contemplated future study of the other 
methods (If desegregation suggested in the April 23, 1969 
order. 

The board then met, struck out virtually all the effective 
provisions of the ~mperint.elldent.'s plan, and asked for more 
time from the court, which had pl'eviously been promised. 

The boarel's committee on buildings and sites, newly re
consti tutcd, met and voted to cancel the long standing plans 
for Metropolitau High School, and voted to build it as only 
a specialty and vocational school without including the com
prehensive high school which consultants and experts, in
cluding the school board's staff and superintendent, had 
recommended and still recommend. No new facts except the 
order of court had developed to account for the sudden 
cbange of plan. The stated reason for the change was that a 
general high school in Second Ward (though not a voca
tional or technical school) would necessarily be black and 
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therefore should not be built. [The Second -Ward school 
site, where Metropolitan is scheduled to be built, is squarely 
in the center of the city's population; is a scant four blocks 
from the south boundary of its zone; and is apparently the 
easiest high school in town to desegregate; its boundaries 
could easily be re-drawn by extending its southern boundary 
(Morehead Street) and its eastel'll bonnda ry (Queens 

Hond) a few blocks.] 
Thereaftor, on :l\fay 28, 1969, the plan was filed. Volun

teers were requested alJlong tbn teachers; pupil t.ransfer 
request,s were set ont; and data on the workings of the 

plan began to accumulate. 
Durillg the early dehate over the COllrt order, events 

transpired between tbe chairman and the superil1tendent 
which were thought by an assist.ant snperintendent and 
others to threaten the snperintendent's job if be pus bed 
fo), compliance with tue court's order. A few clays before 
thi~ hearing, the board committee 011 plll"sol1nol declined 
to accept tbe supcrilltcndent's recommendatioll that Robert 
Davis, a Negro, be appoillted principal of one of the schools. 
This \Vas the flJ'st time SllCU a recommendation bad not 
been accepted. Aftel' some debate, the decision was post
poned, with the superintendent reqnested to bring in al
tel'Jlat,e names. The publicly stated reasons for not. approv
ing the appointment were that Davis, whose training, ex
perience and qualiflcatiolls were unquestioned, is a plllintiff 
in this case and a member of the Negro Classroom Teachers 
Association and has spoken ont publicly in favor of compli
ancc wtll this court's order ·including onc television ap
pCflrance before the bonrd it.self to which thc board had 

invited interested citizens. Davis, according to tbe press, 

was eventually confirllled fOI' the job on June 19, 1969, 
but onl \' after a "Ioyaltv oa.th" had heen exacted. The , . . 
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effect of the so-called "job threat" and the Davis incident, 
following the public statements of board members, is a clear 
message: School employees voice opinion contrary to the 
board majority on desegregation at personal risk. 

2. The June 16, 1969 hearing. -The defendants, under 
the law, had the burden of showing that their plan would 
desegregate the se-hools. To carry that hurden they intro
duced a short written brief and some statistical data and 
rested their case without live testimony. The plaintiffs 
called all members of the school board and the Rhode 
Island expert, Dr. Finger, who testified at the March hear
ing, and a few other witnesses. There was some rebuttal 
from the board. 

3. Findings a.s to General Board Policy. -

a) The board does not admit nor claim that it has 
any positive duty to promote desegregation. 

b) School sites and school improvements have not 
been selected nor planned to promote desegregation 
and the hoard admits no such duty. 

c) Board policy is that the Constitution is satisfied 
when they locate schools where children are and pro
vide "freedom of transfer" for those who want to 
change schools. 

d) Despite it~ inclusion in the "Plan," the decision 
of the board about Metropolitan High School is not 
really a final one; several members consider the issue 
in doubt, and the full board has not formally con
sidered it. 
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4. The Pllpi,l Assig1ln'lent Plan. The plan now proposed 
is the plan previously found racially discriminatory, with 
the addition of olle element the provision of transporta
tion for children electing to transfer out of ScllOOls where 
their I'aces are in a majority to schools where they will be 
in a minority. Such p"ovision 01' transportation is approved. 

Anotber provisioll of the plan makes high school athletes 
who transfer from one school to another ineligible for 
varsity or junior varsity athletics until they have been a 
year in the new school. For the current year, with the re
turns almost complete, only two white students out of 
some 59,000 have elected to transfer from wbi te schools 
to black schools. Some 330 hlack students out of some 
24,000 have clect.ed to transfer to white schools. Only 
the tiniest handful of wbite students have ever in any year 

. asked to transfer to black schools. ~rhe effect of the athletic 
penaHy is obvious it discriminates against black students 
who may want to transfer and take part in sports, and is no 
penalty on whitc students who show no desire for such 
transfers. The defendants' superintendent considers ath
letics an important feature of education. This penalty 
provision is racially discriminatory. The board is directed 
110t to enforce it any more and to give adequate individual 
JlOtice to all rising 10th, 11th and 12th grade students that 
they may )'econsider their previous choice of scbools in 

• 

light of the removal of the penalty. 
Freedom of transfer increases rather than decreases 

segregation. The school superintendent testified that 
there would be, net, more than 1,200 additional white stu
dents going to predominantly black schools if freedom of 
transfer were abolished. The use of a free transfer provi
sion is a decision for the board; it may make desegregation 
more palatable to the community at large; it is not, per se, 

• 
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if the schools are desegregated, unconstitutional. N evcr
theless, desegregation of schuols is somethi.ng tha.t has to 
be occomplishediudcpendent of freedom of tratl.sfer . This 
is a fact which because of the complexity of the statistics 
has only become clear to t11e court. since the previous order 
was issued. 

5. The Faculty Assignment Plat!. The plan originally 
proposed by tbe superintendent would have desegregated 
the faculty as a routine matter in 19('i9. The plan proposed 
by the board however is not materially different from the 
already c.xisting plan. It continues to rely upon voluntary 
transfers and it contemplates affirmat.ive assignment of 
teachers to black schools only late in the day after a hope
ful routine of filling vacancies (some of which do not exist) 
has been followed. The board has not taken a position of 
leadership with the teachers and the results are apparent. 
Only 28 out of 2,·700 white teachers, and only 38 out. of 900 
black teachers, had on June 18, 1969 indicated a willingness 
to transfer to schools of the opposite race. Testimony of 
the board members who comprise the majority of the board 
suggests that they do not really contemplate substantial 
faculty desegregation and that they may consider figures 
of "10ro"; or one black teacher to each white school and 
one white teacher to each black school; or filling vacancies 
from the opposite race as t.hey arise, to be compliance with 
the needs of the situation. None of these ideas, of course, 
amounts to desegregation of the faculty. The evidence sub
mitted by the board does not demonstrate that the faenIty 
plan will work. Several board members said that the plan 
to assign teachers is not an "idle promise." 

All that it takes to make the faeulty plan work is timely 
deeision by tbe board to implement the assignment of teach-
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ers. Board membel's are requested in this connection to 
considel' the latest unanimons Supreme Court decision, 
United States v. Montgomery County Board of Education 
(October Term HJGS) , Case No, 7!)S, decided JU11C 2, 1969, 

reversing the Fifth Circuit Court of Appeals and upholding 
a dish'iet cOllrt oeder for faculty desegregation undel' a 
mathematical formula. Ruling- 011 the factulty plall will there
fore be deferred until aftel' A ug-ust 4, 1969, by which time 
the hoard is directed to file a report. stating in detail what. 
the plan has clolle and what the status of faculty assign
ments then is. The court. considel's the faculty assignment 
plan to be il1lpol'tal1t and agrees with t.he snperintendent of 
schools t hn t immediate clesegl'llga tion of the faculty is 
feasible. This is a substantial illlpl'O\'ement which is avail
able without arousing ghosts of "bussing," "lIeighborhood 
schools," Or additional expense. 

IV. 

GERRYIII ANDEr:I1\"G 

This issue was passed over in the previous opinion upon 
the belief which the court st.ill entertaills that the defend
ants, as a part. of an overall desegregation plan, will elim
inate or correct all school zones which were created or 
exist to ellclose black or white groups of pupils or whose 
population is contl'oIled for purposes of segregatioll. How
ever, it may be timely to observe and the conrt finds [IS a 
fact that no zones have appareJltly been created 0\' main
tained for the pnrposc of pl'ollloting desegregation j that 
the whole plan of "building schools where the pupils are" 

without fnrthCl' control pI'omotes segregation; and that. 
certain schools, fo!' example Billingsville, Second -Ward, 
BI'lUlS Avenue and Amay .James, obviously serve school 
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zones which were either created or which have been con
trolled so as to surround pockets of hlack students and that 
the result. of these actions is discriminatory. These aro 

• 

not named as an exclusive list of such situations, but as 
illustrations of a long shmding policy of control ovcr tho 
makeup of school population which scarcely fits any true 
"neighborhood school" philosophy. 

o 

The findings of fact ill the April 23, 1969 order and 
all statements in this opinion are treated as findings of 
fact in support of the order. All of the evidence in the case 
is considered in support of the order. 

ORDER 

Based upon the evidence and upon the foregoing findings 
of fact the orders of the court are as follows: 

1. The motion of the individual defendants to dismiss 
is denied. 

2. No citations for contempt are made. 

3. Decision on the faculty assignment plan is deferred 
pending receipt of a progress report f!"om the board 011 or 
before August 4, 1969. 

4. The one year penalty on transferring high school 
athletes is disapproved with direction as above for appro
priate personal communication to rising high school 
students. 

5. The provision of transport.ation for students trans
ferring from a majority to a minority situation is approved. 
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6. The board is directed to proceed no further with 
action on IV[etl'opolitan High School pending a showing by 
the board that the school if constructed will be adequately 
desegregated Hnd a finding by the court t.o that effect. 
This is based upon the previous fiudings that the board's 
decision on Metropolitan was unduly affected by racial 
considerations and that the board has not accepted its 
affirmative legal duty to build school facilities so as to 
pt'omote desegregation. 

7. As to the other building pl'Ojects referred to in the 
motion for rostraint on construction, the hurden remains 
upon the defendants to show thut these programs will 
produce desegregation. The written material t.endered by 
the defendants 011 this subjed is lengthy, and does not 
appeal' to sustain that burden. However, decision on the 
request for injunction against projects other than Metro
politan will be delayed pending further study of the evi
dence. 

8. It is further ordered that the defendants proceed to 
prepare and submit by August 4-, 1969, a positive plall for 
desegregation of the pupils of the Charlotte-Mecklenburg 
~chool system, as originally directed on April 23, 1969. 
A witness, Dr. Finger, described in detail a plan for de
segregation by changing certain school zone lines and 
merging certain schools into districts and using certain 
schools as feeders for others. This plan shows a high 
degree of realism in that it minimizes the necessit.y for 
long-range transportation and takes substantial advantage 
of location and makeup of popUlations. Local school ad
ministration consider such a plan feasible. The local school 
administrative staff are also better equipped than Dr. 
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Finger, a "visiting fireman," to work out and put into 
effect a plan of this sort. It is believed that if the resources 
of the board can be eli rooted as originally orc1el'ed toward 
preparing a Charlot.te-Mecklenburg plan for the Char
lotte-Mecklenburg schools, desegregation of both faculties 
and students may be accomplished in an onlerly fashion. 
Counsel are requested to notify the court promptly if morc 
time beyond August 4, 1969 is needed. 

This is the 20th day of June, 1969. 

J A~fES B. McMILLAN 

James B. McMillan 
United States District Judge 



57a 

Supplemental Findings of Fact in Connection With the 
Order of June 20, 1969 (Dated June 24, 1969) 

The relatively complete extent of the segreg-ution of the 

schools ill this system is demoll~tJ"ated by study of the de
fondants' stat.ist.ic:,; which were attached to and inclmlcd 
ill tlw original opinion of this court of April 23, 1960. 

There arc about 24,000 black students in the county. As 
• 

ncar as can be estimated, approximately 21,000 of t.hese 
attend :,;choo1s within the City of Charlotte. When Bmw·J/ 

• 
\'. Board of Edllcation was deeided ill 1954, the Cit.y of 
Charlot.te had less t.h:l1l 7,500 black students. Today within 
the Cit~· of Charlotte 14,086 black studellts attend 21 schoob 
which arc totally hlack or morc than 99% black. An addi
tiona] 2,805 black students attend st.x 5c1100]s whose black 
population is blltween :)070 and 8G% black. These schools 
al'e all rapidly moving to a totally or near-totally black 
condit.iOll under prescnt policies. When nil tbis is put to
gd.he\" illlc1 Illl(lcrstood, it becollles clear thnt of the City's 
21,000 or so hlack ~hldents, nen"'y 17,000 of them nccordillg 
t.o the figures, and cedainly more t.han 17,000 when the 

populntion trends arc COllsidcrcd, arc attendillg racinll~' 

iricnti fin h]e hlack schoo]~. 

Thi::; the 24th clay of J l\1lC, 1069. 

J,\)IBS B. 1vlcl\lrLLAN 

.James B. "Mcl\Iillan 
United States District .J lldge 



-- -

58a 

Order dated August 15, 1969 

PRELIMINARY SUMMARY 

Pursuant to this court's June 20, 1969 order, the defen
dants submitted on July 29, 1969 an amended plan for 
desegregation of the Charlotte-Mecklenburg schools, in
cluding a highly significant policy statement accepting for 
the first time the Board's affirmative constitutional duty to 
desegregate students, teachers, principals and staffs "at 
the earliest possible date." On August 4, 1969, a report was 
filed in connection with the plan. A hearing was conducted 
on August 5, 1969. The plan is before the court for ap
proval. 

Because the schools must open September 2, and because 
the Board's plan includes both substantial action and gen
uine assurance of sustained effort t.oward prompt compli
ance with the law of the land, the plan of operation, for 
1969-70 only, is approved and as indicated below, the defen
dants are directed to prepare and file by November 17, 
1969, detailed plans and undertakings for completion of the 
job of desegregating the schools effective in September, 
1970. 

THE AMENDED PLA N AND ITs RECEPTION 

The plan proposes, among other things, to close seven 
old all-black inner-city schools and to assigll their 3,000 
students to various outlying schools, now predominantly 
·white, mostly in high rent districts. 

This technique of school closing and reassignment has 
been employed in dozens of school districts to promote 
school desegregation. It is not original with the local School 
Board. 

The school closing issue has provoked strident protests 
from black citizens and from others; evidence showed that 
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an estimated 19,000 names are listed on a petition denounc
ing the plan as unfair and discriminatory. The signers add 
their own brand of protest to tbat of the 21,000 whites who 
last. May (though protestillg their acceptance of the princi
ples of desegregation) raised a "silk-stocking" community 
outcry against bus transportation except to schools of in
dividual choice. Another 800 white Paw Creek lJetitioners 
have joined in protest against a part of the plan under 
which some 200 fifth and sixth grade pupils would be as
signed to re-opened Woodland, a new unused (and formerly 
black) school. Comment from people. who have not studied 
the evidence tends to igIlore the law the reason this ques
tion is before a VOltrt for decision and to concentrate on 
public acceptance 01' what will make people happy. A cor
respondent who signs "Puzzled" inquires: 

"If the whites don't want it and the blacks don't want it, 
why do we have to have it Y" 

The answer is, the Constitution of the United States. 

THE CONSTITU1'ION . THE LAW OF THE LAND REQUIRES 

DESEGREGATION" OF PUBLIC SCHOOLS 

North Carolina reportedly refused to ratify the United 
States Constitution until the Bill of Rights had been in
corporated into it. The Foul'teenth A.mcll(lment to that 
Constitution, 1I0W part of the Bill of Rights, guarantees to 
all citizens the "equal protection of laws." In Brown Y. 

Board of Education, 347 U. S. 483 (1954-), 349 U. S. 294 
(1955), the Supreme Court held that racial segregation in 
public schools produces inferior education and morale, re
stricts opportunity for association, and thus violates the 
equal protection guaranty of the Constitution and is un
lawful. In Green ,. New Kent County School Board, 391 
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U. S. 430 (1968), and two other simultaneouo unanimous 
decisions, t.he Supreme Court held that school boards have 
the affirmative duty to get rid of dual school systems, to 
eliminate "black schools" and "white schools," and to oper
ate "just schools." The Court said; 

"The burden on a school board today is to come forward 
with a plan that promises realistically to work and 
promises realistically to work now." (Emphasis on the 
word "now" was put in the text by the Supreme Court.) 

Fa)' years people of this community and all over the south 
have quoted wistfully the statement in Briggs v. Elliott by 
Judge John J. Parker (who at his death was one of my few 
remaining heroes) that though the Constitution forbids 
segregation it does not require integration. Passage of 
time, and the revelation of conditions which might well have 
changed .Judge Parker's views if he had lived, have left 
Judge Parker's words as a landmark but no longer a guide. 
The latest decision on this subject by the Fourth Circuit 
Court of Appeals (which is the court that first. reviews my 
act.ions) contains this statement: 

HThc famous Briggs v. Elliott dictum adhered to by 
this court for many years that the Constitution for
bids segregation but does 110t requirc integration, is 
now dead." Ha·wthorne v. Lunenb·ur,q, Nos. 13,283, 
13,284, Fourth Circuit Court of Appeals, .July 11, 1969. 

"Freedom of choice," as this Court has already pointed 
out, does 110t legalize a scgregated school system. A plan 
with freedom of choice must be judged by the same stan
dard as a plall without freedom of choice whether or not 
the plan desegregates the public 8chools. The courts are 
concerned primarily not with the techniques of assigning 
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students or controlling school populnt.ions, but with -whether 
those techniqu.es lJet rid of segrcgat-ion of clzil(lren in public 
schools. The test is pragmatic, not theoretical. 

CONTr;\,UEV OPERATION' OF SEGREGATED PUBLIC 

SCHOOLS Is UNLAWFUL 

The issue is one of law and order. Unless and until the 
Const.itution is amended it is and will be unlawful to oper
ate segregated public schools. Amending tho Constitution 
takes heavy majorities of voters or lawmakers. It is diffi
eult to imngine any majority of Supreme Court., of Con
gress or of popular vote in favo,· of changing the Constitu-
1 ion to say that pH hlic school pupils may law'fully be kept 
in separate schools because they arc hlnck. A community 
hent on "law and order" should expect its school hoard 
memhers to obey the United States Const.itution, and should 
clIcoumlJe th e'm in e ue ry move 1.11 ey ilia ke t01Vllrcl S1tch com
pliance. The call for· "law allel ol·der" in tho streets and 
slums is necessary, but it sounds hollow when it. issues from 
people content. wit.h segregat.ed puhlic schools. 

The q-u.estion-8 is 1/.ot whethe1· people like desegregated 
public schools, but what the la.w 1·cqlli,.es of those who oper
ate them. 

THE DUTY TO OBSERVE THE CONSTITUTION AND DESEGREGATE 

THE SCHOOLS CANI,OT BE REDUCED OR AVOIDED BECAUSE OF 

SOOTHING SAYINGS FRO?>f OTBEH GOVERXMENT OFFICIALS NOR 

OUTCRIES FROM THOSE 'VEO WANT THE LAW TO Go AWAY. 

The rights and duties of the parties to this suit arc in 
this court for decision according to law not according to 
HE"\V guidelines or public clamor. The conrt nnd the school 
board are bound by the Constitution. 80 (Ire the legislative 
MId execu.tive branches of government. No one in 'Washing-
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ton or Raleigii or local government is above or beyond the 
Constitution. None have power to change it except by law
ful means. None have or claim the power to interfere with 
the courts in cases like this one. The malleable HEW 
"guidelines" put out by the President's administrator for 
educational affairs, and dubious inferences from statements 
of other officials, however highly placed, are irrelevant to 
the constitutional rights of the parties in this case. Also 
irrelevant are soothing sayings of the Vice President (who 
has the duty in this area) to black-tie political audiences, 
and the not-so-soothing sayings of citizens who erroneously 
talk as if t.he schoo] segregation issue were a simple matter 
of political pressure and short-term public opinion. As for 
the Attorney General of the United States, he bas just filed 
the biggest desegregation suit of all against the whole 
Sta,te of Georgia.! Segregation of children in public schools, 
whether they be black or white, and regardless of whether 
they do or don't want to stay apart, is unlawful. As the 
Supreme Court said in Brown II: 

" ... the vitality of these constitutional principles can 
not be allowed to yield simply because of disagreement 
with them." 

THE SCHOOL BOARD's NEw PLAN REPRESENTS SUBSTANTIAL 

PROGRESS. 

Against this background the Board's llew plan is re-
o 

viewed: 

1. The most obvious and constructive element in the plan 
is that the School Board has reversed its field and has ac
cepted its affirmative constitutional duty to desegregat.e 
pupils, teachers, principals and staff members "at the 
earliest possible date." It has recognized that where people 
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live should not control where they go to school nor the 
quality of their education, and that transportation may he 
necessary to comply with the law. It has recognized that 
casy methods will not do the job; that. rezoning of school 
lines, perhaps wholesale; pairing, grouping or clustering 
of schools; lise of computer technology and all available 
modern business methods can and must be considered in 
the discharge of the Board's constitut.ional duty. This court 
does not take lightly the Board's promises and the Board's 
under·taking of itH affirmative dui:y under the Constitution 
and accepts these assurances at face valne. They are, in 
fact, the concltlsions which necessarily follow when any 
group of women and men of good faith serionsly study this 
problem with knowledge of the facts of this school system.. 
and in-light of the law of t.he land. 

• 

2. In the second place, by the following actions the 
Board has demonstrated its aeceptance of its stated new 
policies: 

a) The desegregation of faculties and the non-racial 
reassignment of principals and employees from newly 
closed schools. In the formerly all-black faculties the 
Board has dramatically exceeded its goal. It is as
sumed by the court that this process of faculty de
segregation will continue and that. the goal for 1970-71 
will be that faculties in all schools will approach a ratio 
under which all schools in the system will have ap
proximately the same proportion of black and white 
teachers. • 

b) The closing of sevell schools and the reassign
ment of 3,000 black pupils to schools offering better 
education. 
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c) The J'eu:3sigornent of 1,245 students from several 
overcrowded primarily black schools to a number of 
outlying predominantly white schools. 

d} The announced re-evaluat.ion of the program of 
locating and building aIHl improving schools, so that 
each project or site will prod lice the "greatest degree 
of desegregation possible." 

e) The Board correctly and constructively concluded 
that the so-caUed "anti-bnssing law" adopted by the 
General Assembly of North Carolina on June 24, 1969, 
does not inhibit the Board in carl'ying out its constitu
tional duties and should not bamper the Board in its 
fut.ure actions. Leaving aside its dubious constitu
tionality (if it reany did what its title claims to do) 
the statute contains an express exception which ren
ders it ineffectual in that it docs not prevent "any 
transfer necessitated hv overcrowded conditions or 

• 

otllet· circwtnsta.nces which in. the sale discref.ion of the 
School Board reqll.ire reassignm.ent." 

f) The elimillation without objection of the former 
provision which had the effect of inhibiting transfer 
rights of black would-be athletes. 

g) Quite significantly, the Board calls upon the Plan
ning Board, the Housing Aut.hority, the Redevelopment 
Commission and upon real estate interests, local gov
ernment and other interested part.ies to recognize and 
share their responsibility for dealing with problems 
of segregation in the commnnity at large as well as in 
the school system. 

h) The proposals for programs of "compensatory 
education" of students, and for teacher orientation and 
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exchnnge of activities among hlack and ,,"Ilite gtlldents. 
The eOllrt assumes thnt t.hese somewhat vaguely stated 
ideas will become implcmented with concl'ete action. 

3. The Seven ,"'chool Problem. The Board plan proposes 
to close Second 'Ward High School, Irwin Avenue Junior 
High School and five inner-ci I.y ciemcnta I'Y schools (five of 
which wOl'e already marked fol' abandonment) and to re
n ssign thei I' ~,OOO students to ou tlying white schools. This 
part of the plan has struck fire fl"om black community 
leadcrs and SOntc othel" critics. Counsel for the plaintiffs 
c011teIH1 that it. puts an IIllcol1stitut.iollUI and discriminatory 
hllrden npon the black commullity 'wit.h 110 corresponding 
discomfort to whites. One spokesmnn fol' a large group of 
dissenting and demonstrating black citizens was allowed to 
express his views at the Augllst 5, 1969 hearing. Threats 
of boycotts [lnd strikes have been puhlici7.ed. 

This part of the plan is distasteful, because all but 200· 
of the students being reassigned en masse are black. It. 
can legitimately be said and has been eloquelltly said that 

this plan is an affront to the dignity and pride of the 
hlack citizcns. Pride and digni ty are important. If pride 
U11d dignity were all that arc involved, this part of the 
plan ought t.o be disapproved. The court, out of forty
year memory of four years of trallsportation on an un
heated ~fodel-T school but thirteen miles each way from 
a distant rural community to high school in a "city" of 
4,000, is fully a \Va re how alien and strange arc the sensa
t.ions experienced by a school child who is hauled out of 
his OW11 community and into a place where the initial 
welcome is uncertain 01' cool. 

• The 200 st.udents beillg rens~igned fl'om Paw Creek to Wood
land nre white. 
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However, this part of the plan is not compulsory. 
Students who want to remain in the comfort of their 
familiar area may elect to attend the Zebulon Vance School 
instead; alternatives are also provided for the junior high 
school students. 

Moreover, as one of the attorneys remarked at the first 
hearing in a discussiOll about reassignments and school 
busses: "The question is really not one of 'bussing' but 
whether what the child gets when he gets off of the bus is 
worth the trouble." 

I personally found the better education worth the bus 
trip. 

Despite their undoubted importance, pride and dignity 
should not control over the Constitution and should not 
outweigh the prospects for quality education of children. 
The uncontradicted evidence before the court is that 
segregation in Mecklenburg County has produced its 
inevitable results in the retarded educational achievement 
and capacity of segregated school children. By way of 
brief illustration a table follows showing the contrasting 
achievements of sixth grade students in five of the closed 

• 
schools (Bethune, Fairview, Isabella Wyche, Alexander 
Street and Zeb Vance) and in five of the schools to which 
black students are going to be transferred: 
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AVERAGE ACHIEVEM1::NT TEST SCORES 

SIXTH GRADE 1968-69 

A.eM. WM (Word 
SP. LllNG. (Math) jJfea11ing) 

(Bethune 45 34 41 41 
(Ashley Park 61 62 56 58 

( Fairview 46 38 42 39 
(\Vosterly Hills 61 61 52 57 

(Isabella 'Wyche 41 34 40 38 
(Myers Park 80 84 58 73 

(Alexander Street 45 38 34 40 
(Shamrock Gardens 57 62 53 56 

(Zeb Vance 38 34 39 42 
(Park Road 71 75 58 66 

This alarming contrast in performance is obviously Dot 
known to school patrons generally. 

It was not fully knowll to the court before he studied 
the evidence in the casco 

It can not be explained solely in terms of cultural, racial 
or family background without honestly facing the impact 
of segregation. 

The degree to which this cont.rast pervades all levels 
of academic activity and accomplishment in segregated 
schools is relentlessly demonstrated. 

Segregation produces inferior education, and it makes 
little difference whether the school is hot and decrepit or 
modern and air-conditioned. 

It is painfully apparent that "quality education" can 
not live in a segregated school; segregation itself is the 
greatest barrier to quality ed1wation. 

As hopeful relief against this grim picture is the un
contradicted testimony of the t.hree or four experts who 

'. 
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testified, some for each side, and the very interesting 
experience of the administrators of the schools of Buffalo, 
New York. The experts and administrators all agreed that 
transferring underprivileged black children from black 
schools into schools with 70ro or more white students pro
duced a dramatic improvement in the rate of progress and 
an increase in the absolute performance of the less advanced 
students, without material detriment to the whites. There 
was no contrary evidence. (In this system 71% of the 
students arc white and 29% are black.) 

Moreover, the. Board's announced policy and the uncon
tradicted testimony of the superintendent show that 
serious arrangements are being; made to welcome., rather 
than rebuff, the transferees into all school activities. This 
is something new and important. 

No legal authority is cited that the Constitution pro
hibits transport of conse-nting black children from an 
inferior educational envirorunent into a better educational 
environment for the purpose of complying with the con
stitutional requirement of equal protection of laws. 

The choice of how to do the job of desegregation is for 
the School Board ·not for the court. 

The Board has wide discretion in choosing methods; 
many effective methods are described in the evidence; the 
court's duty is simply to pass on the legality of the Board's 
actions. It appears to the court that the improvement in 
the education of 4,200 school children is the one most 
obvious result of the Board's plan of action for 1969-70, 
and that this is more important constitutionally than other 
considerations which have been advanced. 

It is not the intention of this court to endorse or ap
prove any future plan which puts the burden of desegrega
tion primarily upon one race. However, there is not time 
before September 2, 1969 to do a complete job of reassign-
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ing pupils; the plan is a step toward more complete 
compliance with the law; the court reluctantly votes in 
favor of the 4,200 school childre.n anu approves the plan: 

• 

on a 011e-year basis. 
• 

THE l\fAJOR TASK LIES AHEAD THIS FAIJ. 

The big job remains to be dOlle. After implementation 
of the current plan, further large scale faculty transfers 
will still be necessary. Sixteen years after Brown v. Board 
of Education, some thirteen thousand school children will 
remain in black or nearly all-black schools. Most white 
students will remain in substantially all-white schools. 
The failure of the plan to deal with those problems of 
course can not be approved. 'rhe failure of the plan to 
include a time table for the performance of specific ele
ments of the program of course ca.n not be approved, 
Felder, et at. v. Harnett Cou.nty Boanl of Education, et al., 
409 F. 2d 1070 (4th Cir., 1968). These matters must be 
covered by specific instructions to the Board. 

All findings of fact in the previous orders of April 23, 
1969, and June 20, 1969, and the supplemental findings 
of June 24, 1969, are incorporated herein to the ext.ent 
that t.hey are consistent with the findings, conclusions and 
orders herein reached and given. All c\"idcl1Ce at all hear
ings is considered in reaching' these conclusions. 

ORDER 

1. The policy statement of Uw Bonrd is npproved. 

2. The faculty desegregation program is approved. 

3. The plan to desegregate pupils by closing seven all
black schools and assigning their pupils to outlying white 

• 



70a 

Order dated August lS, 196.9 

schools is approved only (1) with great reluctance, (2) as 
a one-year, temporary arrangement, and (3) with the 
distinct reservation that "one-way bussing" plans for the 
years after 1969-70 will not be acceptable. If, as the school 
superintendent testified, none of the modern, facu1ty
integrated, expensive, "equal" black schools in the system 
are suitable for desegregation DOW, steps can and should 
he taken to change that condition before the fall of 1970. 
Unsuitability or inadequacy of a 1970 "black" school to 
educate 1970 white pupils will not be considered by the 
court in passing upon plans for 1970 desegregation. The 
defendants contended and the court found ill its April 23, 
1969 order that facilities and teachers in the various black 
schools were not measurably inferior to those in the 
various white schools. It is too late now to expect the 
court to proceed upon an opposite assumption. 

4. The plan to reassign 1,245 students from presently 
overcrowded black schools is approved. 

5. Reassignment of the Paw Creek students to Wood
land is approved. 

6. The proposals of the Board for restructure of atten
dance lines; for consideration of pairing and grouping 
schools; for review of the construction programs; and for 
support programs, student exchange and faculty orienta
tion are approved in principle, although for lack of specific 
detail and time table they are not approved as presented. 

7. The Board is directed to prepare and present by 
November 17, 1969, the following: 

(1) Plan for complete faculty desegregation for 
1970-71. 
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(2) Plan for student dese6'Tcgation for 1970-71, in
cluding making full use of zoning, pairing, grouping, 
clustering, transportation and other techniques, com
plete with statistics and maps and other data showing 
precisely what (subject to later movement of pupils) 
thc assignment of pupils and teachers will be for the 
year 1970-71, having in mind as its goal for 1970-71 
the complete desegregati011 of the enti re system to the 
maximum extent possible. (The assumption in the 
Board's report that a school is desegregated when it 
has as many as 10% of a minority race in its student 
body is not accepted by the court, and neither the 
Board nor the court should be guided by such a figure.) 
"Possible" as used here refers to educational not 
"political" possibility. 1f Anson County, two-thirds 
black, can totally desegregate its schools in 1969, as 
they have now done, Mecklenburg' County should be 
able to muster the political wil1 to follow sui t. 

(3) A detailed report showing, complete with 
figures and maps, the location and nature of each 
construction project proposed or under way, and the 
effect this project may reasonably be expected to have 
upon thc program of desegregating the schools . 

8. Since a mid-city high school may prove most desir
able, the Board is directed pending further orders of court 
not to divest itsolf of any land, options, rent arrangements 
or other access to or control over real estate which it may 

• 
nOw have in the Second \Vard area . 

9. Jurisdiction is retained. 

This the 15th day of August, 1969. 

lsi JAMES B. McMITJ.AN 
James B. McMillan 

United States District Judge 
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The School Board's amended plan for desegregation of 
the Charlotte-Mecklenl)urg schools was approved by order 
of court dated August 15, 1969. The Board has now ten
dered a modification to this plUll which was filed today, 
August 29, 1969. 

The modification relates to the facilities to be provided 
for those black children whose parents exereise freedom of 
choice to attend a black elementary school in the inner city 
instead of attending the white schools listed in the July 29, 
1969 plan which has already heen approycd by the court. 

The amendment calls for using the buildillg of former 
Irwin Avenue Junior High School ·with certain minor reno
vations, instead of Zeb Vance School, and a limit of six. 
hundred st.udents upon those who would be admitted to 
this program at Irwin Avenue School. This part of the 
motion to amend is approved. The choice of building, per 
se, is a matter for the School Board, not the court. 

The amendment proposes that the Irwin Avenue Scbool 
would be operated Has an innovative school." The court 
does not know wbat this means. If by tbis phrase i" meant 
that anything will be done to make this school more attrac
tive to the black students thaD the black schools tbey have 
been attending, then the program will constitute the loca
tion and use of a school faeility for the purpose of promot
ing segregation which by previous decisions of this and 
othel· courts the defendants have been fully advised is un
constitutional. Felder, ct al. v. Ha·rnett County, No1"fh CMO

lina., 409 F .2d 1070 (4th Circuit, 1969) (decided April 22, 
1969), and cases cited tberein. The addition of "innova
tions" at Irwin Avenue School will not be approved by the 
court unless these "innovations" have been arranged and 
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provided for all the black students who transfer to white 
schools under the .July 20, 1969 plml of the Board previonsly 
approved. The phrase "iTlllOvative" may refer to what. t.he 
Board bas heretofore called "compellsatory education." 

. The COll 1't has not yet. been advised of any performance by 
tho Board in lille with the undertaking in its .July 29, 1969 
plan to provide "compensatory education" for pupils who 
lag behind their classmates in academic achievement. Unless 
and unt.il t.he court can be informed and satisfied tbat this 
"compensatory education" is provided in the other' schools, 
the conrt is of the opinion that IJI'o\riding it in the Irwin 
A venue School would set up a magnet to attract blnck 
children away from desegregated assignments and there
fore on the present record at least t.hat part of the plan is 
disapproved. 

The proposal to provide transportation for any of the 
students attendillg Irwin Avenue School is expressly dis
approved. The. effect of providing transportation is to sub
sidize at. tax payers' expense those who arc actiVely seeki1lg 
to defeat the eonstitutionui mandate to desegregate the 
schools. No authority is advanced 01" suggested to justify 
such a flagrant violation of t.Ire law, and none has been 
imngincfl hy the court. The Board is expressly rest.mined 
fJ"Om and enjoined against providing transportation ill any 
form to any student in the system, black or white, which 
mayor might enable him to travel any part of the distance 
from his home to or from any school elected by or for him 
under "freedom of transfer" or "freedom of choice," except 
that the Board may provide transportation as previously 
ordered by this court to those students who elect to transfc1' 
or who are transfcITcd by the Board from a school in which 
their race is in a majority to a school in which their racc 

• 
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is in the minority. As this court pointed out before, bus 
transportation has too long been used as a tool to promote 
segregation. The year 1969 is too late ill the day to start 
using this tool for that purpose in new situations. 

This the 29th day of August, 1969. 

/s/ JAMES B. McMILLAN 
James B. McMillan 

United States District Judge 



• 
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On April 2:3, June 20 and August 15, 1969, orders were 
entered directing thc defendants to submit a plan and a 
time t.able for the desegregation of the Charlotte-Mecklen
burg schools, to be completed by the fall of 1970. Nearly 
six months after the original order, faculty desegregation 
is well along and there have been a number of substantial 
impl'ovements in the stated policies of the Board, including 
the stated assumpt.ion of duty by the Board to desegregate 
the schoools "at. the earliest possible date." Limited steps 
have been taken toward compliance with the pupil desegre
gation provisions of that original order. However, the 
major part of the job remains undone, and no plan for 
desegregation of the entire sy::;tem has apparently been 
voted 011 by the Board. 

The latest order' set November 17, 1969, as the revised 
date for defendants to file a complete plan and time tallle. 
Defendants have now filed a 15-page motion and supporting 
affidavit asking the court to extend by anothc,' two and 
one-half months, to Februa I'y 1, 1970, the time fo\' com
pliance with the orders. Plaintiffs oppose the extension. 

Thc justification advanced for this dclay is that they 
have hired a systems analyst to rc-dmw attendance lines, 
and that the three months between August 15 and Novem
ber 17 are not enough time to program a computer and 
prepare a plan. 

It would be a happy day if t.he job could he turned over 
to a computer. A computer, if pl'ogmmmed objectively, 
could produce objective results; all could blame the machine 
(in addition to the COUl't) for any unp]easnnt decisions. 
ALso, the court wouLd like to avoid unnecessary pressmc 
on the school staff and administrators. 

However, the information thus far available is inadequate 
to justify the extension. Computers are for time-sa.ving, 
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not delay. The computer work was estimated by the Board's 
chosen systems analyst, Mr. ,"Veil, to require ninety man 
days of work. He proposes to consume ninety calendar 
days witb this job! The Board's motion says that their 
decisions about construction and location of 21 building 
projects (involving mallY millions of dollars) nre to be 
held up pendillg development of the plan. The school hud
get approacbes fifty million dollars. The question fairly 
arises why the Board should not employ or assign more 
thau one person at a time to feed the computer. Mr. Weil's 
original plan, which is in evidence, was prepared in a very 
few days. The court has on file also three or four other 
plans, including at least one which local school officials say 
is educationally and technically feasible, wbich were pre
pared in a few days each. The use of a computer does not 
appear to justify the delay. 

Moreover, computers cannot make political nor legal de
cisions; they react to what is fed into them; and the request 
for postponement leaves the court to speculate over what 
will he fed into the computer. The motion does not say 
that Mr. Weil has becn instructed bv the Board to frame a 

• 

plan to desegregate the schools; his commission, by a 
Board committee only, is limited to re-drawing attendance 
lines; the vague references in the Board's motion to his 
instructions as to travel limitation and specified sehool 
capacities and desirable racial balance permit the inference, 
in fact, that his mission could be re-segregation of much 
of the system. 

The motion also contains no commitment on the part of 
the Board to adopt any plan that the computer may pro
duce; it gives no information about the Board's intentions 
as to other desegregation methods it will use; a11d it prom
ises no result from the delay except consideration. by the 
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Board of a computer plan fOl" fo-arranging school lines. 
The motion is preoccupied with OIle 'method, and silent 

ahout results. 
Before pnssing on the motion, the court has a duty to 

discover whnt the Board has accomplished sinco its July 29 
promises wore made, and whether tho oxtra time will pro
mote genuine progress toward compliance with the Consti
tution 01' whet.her it. will just be time lost. 

Tho Bonrd is thol'efol'o direetod to file with the court. by 
• 

October 29, 1069, the following informatioll: 

1. A full statistical report on the results of the 
closing of the inner-city schools and where the 4,200 

hlack pupils t.he Board proposed on July 29 to transfer 
to white schools are actnally going to school as of 
October 10, 1969. 

2. The figures J·C'.garding tho effect of freedom of 
transfer all the descgl·ega1.ion proposed in t.ho .July 20, 
1969 plan for closing inner-city schools and t.ransfer
ring their students. 

3. A report on freedom of choice or freedom of 
transfer: How many children, hy school Or location 

and race, chose to transfer out of and into the various 
schools for the 1969-70 year. 

4. Full report.s on the CUl'l'ent numbers and races of 
the children and teachers in the system, school by 
school, wit.h percentages of eaeh race for each school. 

5. A report on the children being provided bus 
transportation, school by school. 

6. A description of what ha:-; beCll done to provide 

the compensatory educntio\J programs proposed in t.he 
July 29 plan and policy stat.ement. 
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7. A copy of all September and October, 1969, re
ports of the Board to the Department of Health, Edu
ca tion and Welfare. 

Unless tlle Board has made the hard decisions needed to 
desegregate the schools, the time spent on a computer plan 
may well be just more t.ime lost, and delaying decision may 
simply compress into fewer months next year the decisions 
that should have already been made. Therefore, in addi
tion to the above, the Board is directed to answer by Octo
her 29, 1969, the following questions: 

1. 'What, in verbatim detail, are the instructions 
that have been given to Mr. ·WeiIT 

2. W hat is Mr. Weil's assigned mission or goal! 

3. What areas of the district is he directed to in-
clude in his program of re-drawing attendance lines' 

4. What areas, if any, is he directed to exclude~ 

5. "\Vhat schools will his program affect? 

6. ·Will pairing, grouping or clustering of schools 
be used by the Board as needed to supplement the com
puter plan ~ 

7. Will the Weil program of re-drawing attendance 
lines produce desegregation of all the schools by Sep
tember, 1970' 

S. If the Weil program does not produce desegrega
tion of all the schools by September, 1970, what does 
the Board plan to do to produce that result' 

9. Will any plan produced by the Weil method Or 
any other re-drawing of attendance lines desegregate 
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the schools if unrestricted freedom of transfer or free
dom of choice is retained 7 

The value of the answers to these nine questions is sub
stantially dependent on whether they are made by vote of 
the full Board or by non-voting representatives such as 
attorneys or other agents. 

Pending receipt of the above information, the court will 

defer action on the request fol' time extension. Action will 
also be deferred for the present on the motions which have 
been filed by the plaintiffs which include requests for aboli
tion of freedom of choice and appointment of an outside 
expert to devise a plan in default of Board action. 

This the 10th day of October, 1969. 

/s/ .JAMES B. McMITJ,AN 
James B. 1\fcMillan 

United States District Judge 
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On October 29, 1969, the United States Supreme Court 
announced its decision in the Mississippi school case, Alex
ander v. Holmes Count.'!, Case No. 632. That decision, the 
most significant in this field since Brown v. Board of Educa
tion, peremptorily reversed an order of the Fifth Circuit 
(;ourt of Appeals which, upon rcqllest of tbc United States 
Attorney General, had postponed until 1970 tho effect.ive 
de~egregation of thirty Mississippi school districts, and 
had extended from August 11 to December I, 1969, their 
deadline for filing desegregation plans. The Supreme COl1l't 
held that the Court of Appeals 

,,0" C 0 should ha.ve denie.d aU motions for additi.Q1wl 
time because continued operation of segregated schools 
11l1del' [l standard of allowing all deliberate speed for 
desegregation is no longer constitutionally permissible. 
Under explicit holdi'ngs of this Court, the obliga
tion of every school district is to ter'minate dual 
school systc'ms nt once and to operate now a.nd here
after only 'wnita'ry schools. Gri·fJin v. School Boat-d, 
377 U. S. 218, 234 (1964); Green v. School Bonrd of 
Np.w Kent C01ln.ty, 391 U. S. 430, 439, 442 (1968)." 
(Emphasis added.) 

The Supreme Court further directed the Fifth Cireuit Court 
of Appeals to make such orders as might be necessary for 
the imltnediate start. in each district of the operation of a 
"totally unitary school system for all eligible pupils with
out regard to race or color." 

It is this court's opinion that the word "dual" in the 
Supreme Court opinion is another word for "segregated," 
and that "unitary" is another word for "desegregated" or 
"integrated." It is also this court's opinion that although, 
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as defendantf3 say, this is not Mississippi, nevcrtheless the 
Supreme Court':" prohibition agaillst. extenf3ion of time as 
laid (.lown in Alexander v. Holmes County is binding upon 
this court and this school hoard, and hars the exercise of the 
court's nsual discretion in !:iuch matters, aml that to allow 
the request. of the defendants for extension of time to com
ply with this court's previous ;judgment.s would be contl'Ury 
to the Suprellle Court's decision <lnd Hhould not be donc. 

Therofore, and based also upon the considerations set out 
in the memorandum opinion to be filed cOlltemponmeOllsly 
herewith, the motion of t.he defendants for extension of time 
for compliance with the coud's August 15, 1969 order is 
denied. Ruling on all other pendillg rnotiollS is deferJ'ed. 

This the 7th day of Novemhcl', 1960, 

/s/ .JAMES B. :McMILLAN 
James B. :McMillan 

United States District Judge 

• 
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PRELIMINARY STATEMJi:NT 

On Wednesday, October 29, 1969, the United States 
Supreme Court announced its decision in the Mississippi 
school case (Alexander v. Holtnes County, Case No. 632). 
That decision peremptorily reversed an ol'der of the Fifth 
Circuit Court of Appeals which, upon request of the United 
States Attorney General, had postponed until 1970 the ef
fective desegregation of thirty Mississippi school districts, 
and had extended from August 11 to December 1,1969, their 
deadline for filing desegregation plans. The Supreme Court 
held that the Court of Appeals 

,(0) " " should have denied all motions for additionaZ 
time because continued operation of segregated schools 
under a standard of allowing all deliberate speed for 
desegregation is no longer constitutionally permissible. 
Under explicit holdings of this Court, the obliga
tion of e'llery school district is to terminate dual 
school systems at once a.nd to operate now and here
after only unitary schools. Griffin v. School Board, 
377 U. S. 218, 234 (1964) j Green v. School Board of 
New Kent County, 391 U. S. 430, 439, 442 (1968)." 
(Empbasis added.) 

The Supreme Court further directed the Fifth Circuit 
Court of Appeals to make such orders as might be neces
sary for the immediate start in each district of the opera
tion of a "totally unitary school system for aU eligible 
pupils without regard to race or color." 

The Mississippi school district.s in the Holmes County 
case had degrees of desegregation ranging from nearly zero 
to about 16% of the Negro pupils. They like Mecklenburg 
hoped that their "freedom of choice" plans would satisfy 
the Constitution. 
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The request. for time extensioll, and all later proceedings 
in this canse, must be consideJ'ed in light of the Supreme 
Court's reaffirmation of the law which this court has been 
following, and in light of the urgency now required by the 
H olm.es County decision. 

THE RESULTS 0.1-' TH I'; 1.969 PLAN 

For pupil desegregation, the .July 29, 1969 plan proposed 
to close seven black inner-city schools (most or all of which 
had previously l,een ear-marked for eventual "phase-out") 
and to transfer their 3,000 students in specified numbers 
to liamed suhurhall schools. All the transferee schools ex
cept West Charlotte were white. In addition, 1,245 black 
students, in specified numbers~ were to be transferred from 
eight black or largely black schools to other designated 
suburban white schools. 

The plan was accepted and approved because of its ap
parent promise to extend tb€' opportunities of a desegre
gated education to Over 4,000 new black students. 

The plan bas not becn carried out. as advertised: (a) 
Only 73 of t.he 1,245 scheduled for transfer from over
crowded black schools have been so transferred; those 73 
were transferred not to the schools designated, but to other 
schools not mentioned ill the plan. (b) It is now revealed 
that the closed schools, which were billed in July to pro
duce 3,000 black students for transfer, actually had only 
2,627 studmlt.s in them whell the schools closed in June! 
(c) The Board allowed full fre(!clom of choice for students 
from the closed schools, and those stndents ill large num
hers elected to go to Harding High School, and to Williams 
Junior Higb, Northwest .Junior High and ot.her black 
schools, instead of to the assigned white scbools. As a re
snlt, Harding High School was transformed immediately 

• 
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from 17% hlaek to 47% black. This produced community 
consternation but no racial disorder among the students. 
The result may be deplorable, but the fact that the students 
at Harding High School have adjusted peaceably to the 
situation (like others before them a t. Cornelius, Da vidsan, 
Olympic, Randolph Road, Hawthorne and Elizabeth. and 

• 

like the people of Anson and ot11or North Carolina counties) 
shows that lfecklenburgers CRll live with desegregated 
schools. (d) The transfers proposed simply appear never 
to have been made to most of the suburban schools named 
in the plan. (0) The pla11- the1"efure fransferred to 'White 
schools only 1,315 instead of the promised 4,245 black pu
pils! From closed schools, the elementa I'Y t.ransferees num
bered 463 instead of the advertised 1,235 j junior high 
transfel'ces were 273 instead of 630; and senior high trans
ferees were 506 instead of 1,1~5; and from overcrowded 
schools 73 instead of 1,24-5. If Harding (47% black, 630 
Negro students); Olympic (42% black, 376 Negro students), 
and Wilmore (49 ro black, 228 Negro students) should be 
allowed to continue their rapid shift from white to black, 
the net result of the 1969 pupil plan would be nearly zero. 

Faculty desegregation has SigJlificantly I'Im1 commendably 
improved since the April 27 order. Nevertheless, only six 
"black" schools and one "black" kinciergarten have pre
dominantly white faculties; and 98 out of the 106 schools 
and kindergartens in the system are today readily and 
obviously identifiable by the race of the heavy majority of 
their faculties. 

The "performance gap" is wide. 
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TIfF. SITUATION TODAY 

The following table illustt'at(!s the racial distribution of 
the present school population: 

% 'WHITE 

100% 
fl8-!'lfJ % 
q ~ I)'"' 01. •• )-. I 10 

90-94% 
811-89% 

% BLACK 

100% 
98-09% 
90-97% 
56-8970 

% BLACK 

32-4!l'J,:. 
17-20% 
22-29% 

SCHOOLS READILY IDENTIPIABLE AS 'VHITE 

NUMBER OF NUMBERS OF' STUDE:-ITS 

SCHOOLS 'VIIITE BLACK TOTALS 

9 6.605 .J 6,607 OJ 
• 

9 4,801 49 4,850 
l~ 10,836 505 11,341 
17 14,070 1,243 15,313 
10 8,700 1,169 !J,86!) 

-
m 45,012 2,968 47,980 

SCHOor,~ RE,\DILY IDENTIJo'IABLE AS BLACK 

NUMBER OF 

SCHOOLS 

11 
5 
:3 
G 

• 

25 

NU)I BERS OF STU OENTS 

'YHITJo: BLACK TOTALS 

? 9,21(; 9,218 -
41 3,4:32 8,473 

In 1,297 1,418 
ncr, , L • 'J .... 52 -,<- 3,241 

1,153 16,197 17,350 

SCHOOLS NOT READILY JDE!\'TIF[ABLF. BY RACE 

NUMBER OF NU:l1 BERS OF STUDENTS 
SCHOOf,S WIIITE Br,ACK TOTAl,S 

10 4,320 2,868 7.188 
• 

8 5,363 1,230 6,593 
li 3,980 1,451 5,431 

=_ .m n & • 

~4 13,663 5,549 19,212 

TOTALS: 106 59,828 24,714 84,542 

Some of the data from tho table, re-stated, is as follows: 

Number of schools """""""""""""""""""""""""""" 106 
Number of white pupils .................................. _............. 59,828 
Number of hlack pupils ................................................ 24,714 
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To tal pI1 pils ..................................................................... "' .............................. ...... -- ........ .. 
Per cent of white pupils _____ .. ___________ . __________________________ _ 
Per cent of black pupils __ -- _______________________ . __________ .. _. 

N urn be r of "white" schools .--.-------- -.. -_ --- ---- .... -- ......... . 
Number of white pupils in those schools ........ ------ ... . 
Number of "black" schools ................. -.... --------.------.-.-. 
N umber of black pupils in those schools . __ .... ___________ .. 

Number of schools not readily identifiable by race 
Number of pupils in those schools ____ ....... _. ___ ..... ______ _ 
Number of schools 98-100% black ________ ._ .. _._ .. _. _____ ... . 
Negro pupils in those schools ____________ ._. ___ ........... _ ..... . 

Number of schools 98-100ro white .......... _. ____ ...... __ ..... . 
White pupils in those schools .. ___ ._ ....... _._ .................. . 

84,542 
71ro 
2970 

57 
45,012 

25 
16,197 

24 
19,212 

16 
12,648 

18 
11,406 

Of the 24,714 Negroes in the schools, something above 
8,500 are attending "white" or schools not readily identifi
able by race. More than 16,000, however, are obviously 
still in all-black or predominantly black schools. The 9,216 
in 100ro black situations are considerably more than the 
number of black students in Charlotte in 1954 at the time 
of the first Brown decision. The black school problem has 
not been solved. 

The schools are still in major part segregated or "dual" 
rather than desegregated or "unitary." 

The black schools are for the most part in black residen
tial areas. However, that does not make their segregation 
constitutionally benign. III previous opinions the facts re
specting their locations, their controlled size and their 
population have already been found. Briefly summarized, 
these facts are that the present location of white schools 
in white areas and of black schools in black areRS is the 
result of a varied group of elements of public and private 
action, all deriving their basic strength originally from 



• 

• , 

87a 

tVI emorandu'm Opinion dated N ovem.ber 7, 1969 

public law or state or local governmental action. These ele
ments include among others the legal separation of the 
races in schools, school busses, public accommodations and 
housing; racial restrictions in deeds to land; zoning ordi
nances; city planning; urban renewal; location of public 
low rent housing: and the actions of the present School 
Board and others, before and since 1954, in locating and 
controlling the capacity of schools so that there would 
usually be black schools handy to black llOighboJ'llOods and 
white schools for white neighborhoods. There is so much 
state action embedded in and shaping f;hese events that the 
resulting segregation is not innocent or (Ide facto," and the 
resulting schools are not "unitary" or desegregated. 

FREEDOM OF CHOler. 

Freedom of choice has tended to perpetuate segregation 
by allowing children to get out of schools where their race 
would be in a minority. The essential failure of' the Board's 
1969 pupil plan was in good measure due to freedom of 
choice. 

As the court recalls the evidence, it shows that n·G white 
students have ever chosen to attend any of the "black" 
school,s. 

Freedom of choice does not make a segregated school 
system lawful. As the Supreme Court said in Green v. 
New Kent County, 391 U.S. 430 (1968): 

". • • If there are reasonably available other ways, 
such for illustration as zoning, promising speedier and 
more effective conversion to a unitary, nonracial school 
system, 'freedom of choice' must be held unacceptable." 

Redrawing attendance lines is not likely to accomplish 
anything stable toward obeying the constitutional mandate 

• 
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as long as freedom of choice or freedom of transfer is re
tained. The operation of these schools for the foreseeable 
future should not include freedom of choice or transfer 
except to the extel1t that it reduces segregation, although 
of course the Board under its statutory power of assign
ment can assign any pupil to any Rchool for any lawful 
reason. 

The defendants filed some statistics concerning the one 
hundred largest school systems in the country, and say that 
Charlotte-Mecklenburg desegregatioll compares favorably 
with that in roost of those systems. That may well be so. 
The court is not trying cases involving the other ninety
nine school boards, and has 110t studied any evidence abont 
them and does not know their factual nor legal problems. 
The court in its first order of April 23, 1969 has noted the 
substantial desegregation achieved in certain areas in the 
ChaJ"lotte-r..(ecklenburg system, and is still aware of it. Tho 
fact that other communities might bC' more baclnvard in 
observing the Constitution than Mecklonburg would hardly 
seem to support denial of constitutional rights to Mecklen
burg citizens. The court doubts that u double standard 
exists. The Attorney General of the United States has 
filed suit for desegregation in Connecticut as well as in the 
whole State of Georgia. One of the most stringent de
segregation orders on record was entered recently against 
a school board in the City of Chicago. Constitutional rights 
will not he denied here simply because they may be denied 
0)" delayed elsewhere. There is no "Dow-Jones average" 
for such rights. With all due deference to the complexities 
of this scbool system, which have already been fully noted 
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in previous opinions, the Board and the community mu~t 
still observe the Constitution. rrhe fact that the school 
system ranks high in some artificial "national standings" 
or that one-th i I'd of the Negro students do attend desegre
gated Hchools or predominantly white schools is no answer 
to the constitutional problems presented by sixteen thon
sand black .Mecklcnbul'gcr's still going to all-black 01' largely 
hlack schools in t.his predominantly white community. 

THl~ PROSPECTS FOR TilE FUTUfiE 

The second part of the Board's report is ans Wf;rs to the 
coud's questions designed to det(~rrnille whether the Board 
has made the hard decisions IleCI~St5a)'y to desegregate the 
schoos. 

The answers Bhow that those decisions have not heen 
made. 

The computer expert has been given l'estl'ict.ioIlS which, 
taken at fnee value, indicate that his wOl'k will not ll'ad to 
descgrega t.ion of all the schools. Ono Buch restr'ictiol1 has 
the apparent effect of limiting at.tendance to those who live 
a maximum of J'oughly a mile and a half from t.he school. 
(This is the requirement that all grids or areas must be 
"contiguous t.o the home grid 01' to grids which [\ re C011-

tignoll s to the home gr'i(l.") Anot.her is the limi tat.ion thnt 
no school attended by whites should have less than a 60% 
white student population. (Unless this were coupled with 
a further requirement t.hat no school attended by blacks shall 
have more than n ~O% black student population, t.his appears 
to put the black schools "off limits" for his study.) The 
originnl verified motion of the School Board contained hvo 
other limitations. Those were that "a 'desirahle' l'acinl 
balance should be obtained" and that "reasonable limitat.ion 
OIl distance of travel for a child haB beCll imposed.;' The 
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record is silent on what these limitations mean and whether 
they are still in effect. 

The Board has not accepted pairing and grouping and 
clustering of schools as legitimate techniques, but has 
simply indicated that it will "consider" those techniques 
where they offer "reasonable prospects of producing stable 
desegregation () Q 0." (Emphasis added.) 

The report states unconditionally that: 

"The information supplied by the systems analysis ap
proach will not prod1.tce desegregation of all schools 
by September, 1970. Dramatic results are expected. 
It is hoped that the number of all white and all black 
schools will be substantially reduced. The number of 
such schools cannot be determined at this time." (Em
phasis added.) 

The report also says that: 

,,0 0 0 The Board of Education does not feel that it will 
be possible to produce pupil desegregation in each 
school by September, 1970. It is expected that faculties 
will fairly represent a cross section of the total faculty 
so that most and possibly all schools will not have a 
racially identifiable faculty. Furthermore, the restruc
turing of attendance lines coupled with faculty de
segregation may satisfy constitutional requirements." 
(Emphasis added.) 

The School Board is sharply divided in the expressed 
views of its members. From the testimony of its members, 
and from the latest report, it cannot be concluded that a 
majority of its members have accepted the court's orders 
as representing the law which applies to the local schools. 
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By the responses to the October 10 questions, the Board 
has indicated that its members do not accept the duty to 
desegrcgate the schools at any ascertainablc time; and 
they have clearly indicated that they intend not to do it 
effective in tho fall of 1970. They have also demonstrated 
a yawning gap hetween predictions and performance. 

Withholding or delaying the constitutional rights of 
children to equal educational opportnni ty on such vague 
terms as these is not the province of the School Board 1Ior 

of this court. 
Furthermore, since the Supreme Court has now pro

hibited lower courts from granting extensiollS of time, it 
may we]] he that thl~ gmdual time table laid down by this 
court's Apl'il 23, 1969 order contemplating substantial 
progress in 1969 and complete dcsegrcgation hy September 
1970) was and is too lenient. 

If the plan tendered by the School Board on November 
17,1969 is thol'ough a11(1 informative, and sufficiently shows 
an unconditional purpose on the part of the Board to com
plete its joh effective by September, 1970, the Board may 
perhaps be allowed to adhere to the exist.ing time table. 
Certainly a Mecklenburg plan ought if possible to be pre
pared by the :Mecklenburg School Board and its large and 
experienced staff, I'ather than by outside experts. Decision 
on that and other pending questions must await further 
developments, including the Board's November 17, 1969 
report.. 

CONCLUSIONS 

The school system is still discriminatol'ily segregated by 

race and maintained that way by state action. In many 
ways it is not in compliance with the Constitution. The 
Board has not shown a valid basis for an extension of time 

• .. 
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to comply with the court's judgment; it has shown no in
tention to comply by any particular time with the consti
tutional mandate to desegregate the schools; and it has 
suggested its intention -not to comply by September, 1970. 
In spite of those facts the court would like as a matter of 
discretion to grant some of the time extension requested, 
but is of the considered opinion that in Alexander v. Hormes 
Coun.ty the Supreme Court has prohibited the exercise of 
such discretion. The findings of fact in this opinion will 
be considered, along with facts found in previous orders, 
opinions and memoranda, as the basis for such future judg
ments and orders as may be appropriate, including such 
judgments and orders as may be appropriate upon receipt 
of the Board's November 17, 1969 plan. All statements of 
fact in this memorandum opinion, whether or not labeled 
as such, shall be deemed findings of fact, as necessa ry to 
support such jUdgments and orders. 

This the 7th day of November, 1969. 

/s/ JAr-lES B. McMILLAN 
James B. McMillan 

United States District Judge 
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On April 23, .J lI1le 20 and August 15, 1969, the defendant 
school board wns ordered to file plans to desegregate the 
schools of Charlotte and l\-[eckleJlbl1l'g County, North 
Carolina. The defendants have admitted their duty to 
desegregate the schools; considerable progress has been 
made toward desegregation of faculties; and progress, pre
viously noted, lIa::; been made in some other aroas. The 
schools, however, remain for the most part unlawfully 
segregated. The facts supporting that concl usion in all 
the court's previolls orders are reiterat.ed here. 

The issue is what to do punHlant to the board's latest 
plan, filed November 17, 1969. The plan recites the follow
ing ostensible purpose: 

"The Board of Education has embarked upon a com
prehensive program for the pu rpose of restructuring 
attendance lines involving all schools and all students 
sel'ved by the sYBtem. The primary purpose of this 
program is to achieve further desegregation 
many schools as possible '. • 1;0." 

• 
111 as 

The plan says that a computer analyst has been hired 
to draw up various theoretical possible school zone atten
dance lines, and that school personnel, before February 1, 
1970, will draw the aetnal lines. 

The details of the plan show that it contains no promise 
nor likelihood of desegregating the schools. 

The plan and the report accompanying it say (emphasis 
added) : 

uN 0 school district to which white students a·re assig-ned 
should have less than 60 Pc)' cent white student popula
tion to avoid 'tipping.'" (Plan, page 2.) 

• II • • 
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" ... it is the plan of this School Board to limit schools 
to which white students are assigned to those schools 
in which it is pos~ible to provide a student population 
which is at least 60 per cent white." (Plan, page 5.) 

Q co 

"In determining the initial attendance lines, the ratio 
of black to white students will not exceed 60% white-
4070 black \\THERE THE SCHOOL IS DESEGREGATED." 
(Report, page 5.) 

o 

"A "majority of the Board of Ed'ucation believes that 
the constitutional requirements of desegre.gation will 
be achieved by the restruct~tring of attendance lines, 
the restricting freedom of transfer, and other provi
sions of this plan. The. majority of the Board has, 
therefore, discarded further consideration of pairing, 
grouping, clustering and transporting." (Plan, page 6.) 

The strongest claim made in the plan with respect to 
the all-black schools is that among 43 elementary schools 
in the densely populated areas of Charlotte it is ((theoreti
ca.lly [school board's emphasis] possible to populate these 
schools with the following ratios of black students: ... 
Seven (7) schools in which the black student population 
is 100 pel· cent." (Plan, pages 3 and 4.) Since the 100% 
black elementary schools in the system (Billingsville, Marie 
Davis, Double Oaks, First Ward, Lincoln Heights, Oak
lawn and University Park) number exactly seven, this 
language obdously proposes that these seven schools will 
remain all-black. 

The plan contains no factual information nor estimate 
regarding plans for desegregation of the 31 other elemen-
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tary schools, the 20 junior high schools, and the 10 senior 
high schools in the system. 

Concerning faculty desegregation the plan says: 

"Du.ring the 1970-71 school year, the Board of Educa
tion will staff each school 80 that the faculty at each 
school will be predominantly white and, 'Where practi
cable will reflect the ratio of white and black teachers 
employed in the total faculty of the school system." 
(Plan, page 7.) 

With regard to the physical facilities, the court on 
August 15, 1969, ordered the defendants to produce by 
November 17 "A detailed report showing, complete with 
figures and maps, the location and nature of each construc
tion project proposed or under way, and the effect this 
project may reasonably be expf!cted to have upon the pro
gram of desegregating the schools." In response to that 
order, the plan lists the nameo; of 21 out of 91 projects, 
expresses a few opinions and conclusions about the huild
ing program, and promises a partial study by February 1, 
1970 and a "general long range study" "bJJ June of 1970," 

but it sheds no factual light on the effect of any part of 
the building program on the segregation issue. Since the 
board has, in seven months, failed to produce a program 
for desegregation, it is only natural that they can not 
predict tbe effect of any particular building project on such 
a program. The court has yet not received infOl'mation 
necessary to appraise the effects of current building 
activity on the current unprogrammed course of desegre
gation. 

When the plan is understood, it boils down to this: 

1. It proposes to re-draw school zone lines, and to 
restrict freedom of choice, which the court had already 

,. 
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advised the board to eliminate except where it would 
promote desegregation. It states 110 definable desegre
gation goals. 

2. The "60-40" ratio is a one-way street. The plan 
implies that there will be no action to produce desegre
gation in schools with blncJ.: populations above 40%, 
and that no white students arc to be assigned to such 
schools. 

3. Continued operation of all seven of the all-black 
elementary schools would be assure-d. The same would 
appear to be true for the entire group of 25 mostly 
"black" schools, mentioned in the court's November 7 
order, which serve 16,197 of the 24,714 black students 
in the system . 

• 

4. Transportation to aid children transferring out 
of segregated situations (which was ordered by the 
court 011 April 23 as a condition of any freedom of 
transfer plan, and which was a. part of this plan as 
advertised in the boa,rd's October 29 report) has been 
eliminated from the plan as filed with the court. 
Inevitable effects of this action would be to violate 
the court order and to leave the children recently re
assigned from seven closed hlack inner-city schools 
with no way to reach the suburban schools they now 
attend! This is re-segregation. 

5. Other methods (pairing, grouping; clustering of 
schools) which could reduce or eliminate segregation.
and which the board, on October 29 when it was asking 
for a time extension, promised to consider have now 
been expressly left out of the plan. 

6. No time is set. to complete the job of faculty and 
pupil desegregation. 

" 
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7. In the written argument ("Report") filed with 
the plan, 'with the candor characteristic of excellent 
attorneys, the board's attorneys say: 

"It is importunt that the COllrt does not construe 
the information submitted in the plan relating 
to racia1 rat.ios of e1ementary schools as being 
in the ]1atlln~ of a guarantee by the Board since 
it is anticipated the rr~sults of restructuring the 
attendance lincs may produce a greater at' lesser 
degree of dcscgrcgotio'n, the extent of which can
·not be (frdennined at this tim.e/' (Heport, page 4; 
emphasis added.) 

The defendants have the burden to desegregate the 
schools and to show any plan thl~y propose will desegregate 
the controls. They ha ve not. carried that burden. Re-draw
ing school zone lines won't eliminate segregation unless the 
dCClf'iOIl to desegregate has first been made. 

THE SCHOOLS ARE STILL SEGREGATED 

The extent t.o which the schouls H rc still segregated was 
illustrated by the information set out in previous orders 
including t.he order (If November 7, 1969. Nearly 13,000 
out of 24,714 black s~.l1dellt.s stil1 attend schools that are 
9870 to 100% black. Over 16,000 hlack students still attend 
predominantly black schools. Nine-tenths of the faculties 
arc still obviously "black" or "white." Over 45,000 out. of 
5!),000 white students st.i11 attend schools which are ob
viously "white." 

THE RESULT IS UNEQUAL EDUCATION 

The following- t.able further illustra.tes the results. 
Groups A and B show t.hat sixth gradel'S, in the seven 
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100% black schools the plan would retain, perform at about 
fourth grade levels, while their counterparts in the nine 
100ro white elementary schools perform at fifth to seventh 
grade levels. Group C shows that sixth graders in 
Barringer, which changed in three years from 100% middle 
income white to 84ro Negro, showed a performance drop 
of 1l;2 to 2 years. Group D shows howeve.r that Randolph 
Road, 72ro white and 28% Negro, has eighth grade per-
• 

formance results approximately comparable to Eastway, 
which is 96% white, and Randolph results are approxi
mately two years ahead of all-black ·Williams and North. 
west. Until unlawful segregation is eliminated, it is idle 
to speculate whether some of this gap can be charged to 
racial differences or to "socio-economic-cultural" lag. 
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Opinion and Order dated December 1} 1969 

THE LAW STILL REQUIRES DESEGREGATION 

Segregation in public schools was outlawed by the deci4 
sions of the Supreme Court in Brown v. Board of Elluca
tiO'J~ .. 347 U. S. 483 (1954) and 349 U. S. 294 (1955). 

The first B1"OWn opinion (Bt·own 1) held that racial 
segregation, even though physical facilities and other 
tangible factors might be equal, deprives Negro children 
of equal educational opportunities. 'rhe Court recalled 
prior decisions that segregation of graduate students was 
unlawful because it restricted the student's "ability to 
study, to engage in discussions and exchange views with 
other students, and, in general, to learn his profession." 
The Court said: 

"Such considerations apply with added force to chil
dren in grade and high schools. To separate them 
from others of similar age and qualifications solely 
because of their race generates a feeling of inferiority 
as to their status in the community that may affect 
their hearts and minds in a way unlikely ever to be 
undone." 

Quoting a lower court opinion, the Supreme Court con
tinued: 

"'Segregation of white and colored children in public 
schools has a detrimental effect upon the colored chil
dren. The impact is greater when it has the sanction 
of the law; for the policy of separating the races is 
usually interpreted as denoting the inferiority of the 
Negro group. A sense of inferiority affects t.he motiva
tion of a child to learn. Segregation with the sanction 
of law, therefore, has a tendence to [retard] the edu
cational and mental development of Negro children 
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and to deprive them of some of the henefits they would 
recei vc in a racial [ly] integra ted school system.' 

"We conclude that in the field of public education the 
doctrine of 'separate but equal' has no place. Scparate 

ed'1lca tional facilities are i1l1l ercnfl.y 1l1'/eqllal. • "" oil." 
(Emphasis added.) 

• • • 
". • 1'0 Such segregation has long been a nation-wide 

problem, not me1·e[,y onc of sectional concern." (Em
phasis added.) 

The selection of cases for the Brown decision demonstrates 
the llatioll\vide )'each of that concorn; Brown lived in Kan
sas and the defendant board of education was that of 
Topeka, Kansus; defendants in companion cases included 
school authoritie~ in Delaware and tho District of Colum
bia. Later important cases have involveclnot. just. Southern 
schools, but also schools in New York, Chicago, Ohio, 
Denver, Oklahoma City, Kentucky, Connecticut and other 
widely scattered places. 

Court decisions setting ant the principles upon which the 
various orders of this court have been based include the 
following: 

SUPREMB COURT CASES 

Alexot1(ler v. Holmes County (Mississippi), No. 632 (Octo
ber 29, 1969). 

Brown v. Board of Education of Topr;ko (Kansas), 347 
U. S. 483 (1954), 349 u. S. 294 (1955), 

Cooper, Members of the BOQ.nl of Directors of the Little 
Rock (Arkansas) Indepellde'llt 8elIOol District v. Aaron., 

358 U. S. 1 (1958). 
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Green v. County Schoo~ Boat·a of New Kent Cownty (Vir
ginia), 391 U. S. 430 (1968). 

Griffin v. County School Board of Prince Edward County 
(Virginia), 377 U. S. 218 (1964). 

Keyes v. Dwver (Oolorado) School nistrict N1l1mber 1, 
Application for Vacation of Stay (.T ustice Brennan, Su
preme Court, August 29, 1969). 

Monroe v. Bo(~rd of CO'"fi21nissione'1's of t.he City of Jackson 
(Tennessee), 391 U. S. 450 (1968). 

Raney v. Board of Education. of the Gould School District 
(Arkansas), 391 U. S. 443 (1968). 

Unit.ed States v. Montgomery County (Alabama) Board of 
Education, 395 U. S. 225 (1969). 

CIRCUIT COURT CASE8 

Brewer v. School Board of City of Norfolk (Virginia), 397 
F.2d 37 (4th Cir., 1968). 

Felder v. Harnett County (North Carolina) Bom-d of Edu
cation, 409 F.2d 1070 (4th Cir., 1969). 

Wa.nner v. County School Board of Arlington County 
(Virginia), 357 F.2d 452 (4th Cir., 1966). 

Henry v. Cla·rksdale (Mississippi) Municipal Separate 
School District, 409 F.2d 682 (5th Oir., 1969) (petition for 
cert. filed, 38 U.S.L.W. 3086) (U. S. 9/2/69) (No. 545). 

Un'ited States v. Gree'tlt!.(}ood (Mississippi) Mu.nicipal Sep
arate School Disi.rict, 406 F.2d 1086 (5th Cir., 1969) (cert. 
denied, 395 U. S. 907 (1969». 

United States v. Hi,nds Coun,ty School Board, Nos. 28030 
and 28042 (5th Cir., July 3, 1969). 
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Clemons v. Board of Education of Hillsboro, Ohio, 228 F.2d 
853 (6th Cir., 1956) (cert. denied, 350 U. S. 1006). 

United States v. School District 151 of Cook County, Illi
nois (Chicago), 404 F.2d 1125 (7th Cir., 1968) (rehearing 
denied, January 27, 1969). 

DISTRICT COURT CASES 

Eaton v. New Hanover County (North Carolina) Board of 
Education" No. 1022 (E.D. N.C., July 14, 1969). 

Keyes v. School District N u,mber One. Denver (Colorado), 
303 F. Supp. 289 (D. Colo., 1969). 

Some of these principles which apply to the Charlotte
Mecklenburg situation are: 

1. Racial segregation in public schools is unlawful, 
Brown I; G"een v. New Kent Coun,ty, Virginia; Clemons v. 
Hillsbot·o, Ohio. Such segregation is unlawful even though 
not required nor authorized by state statute, Clemons v. 
Hillsboro. Acts of school boards perpetuating or restoring 
separation of the races in schools are de jure, unlawful dis
crimination, Cooper v. Aaron; Keyes v. Denver, Colorado 
School Board (August 14, 1969), approved by the Supreme 
Court of the United States two weeks later, Keyes v. Den-
1)er, U. S. Supreme Court., Augnst 29, 1969. 

2. Drawing school zone lines, like "freedom of transfer," 
is not an end in itself; and a plan of geographic zoning 
which perpetuates discriminatory segregation is unlawful, 
Keyes v. Denver; Brewer v. Norfolk; Clemoll-s v. Hillsboro; 
Henry v. Cla.rksdale, Mississippi; United States v. Hinds 
Coumty; United States v. Green-wood. 
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3. No procedure, plan, method or gimmick will legalize 
state maintained segregatiOl1. The constitutional test of a 
plan is whether it gets rid of segregation in public schools, 
and does it "now," Gt·een v. New K e'nt CoulIty; lrtonroe v. 
Jackson; AleXMldet· v. Holmes County. 

4. Good faith of the school fluthorities, if it exists, does 
not excuse failure to desegregate the schools. " ... The 
availability to the Board of other more promi::;ing courses 
of action may indicate a lack of good faith; and at the least 
it places n hea'vy burden. upon tllc Board to ewplain its 
preference for an apparC1lily less effecti.ve m('.t1lOd." Green 
v. New Kent County. (Emphusi!'; alleled.) 

5. "Natural bOllndaries" for school zones are not COD
stitutioDally controlling. If a zone encloses a hlack school 
in a district like this one where white students are in a 
heavy (71% wl1ite, 29% hlack) majority, the "naturalness" 
of the boundary or the existence of reaSOJl8 for the boundary 
unrelated to segregation does not excuse the failure to de
segregate the school, Keyes v. Denver. Colorado; Henry v. 
Clarksdale; Cletl1mls v. Hillsboro. 

6. It is appropriate for courts to require that school 
faculties he desegregated by formula, if necessa.ry, and by 
a definite time or on a definite i'ichedule, United States v. 
Montgomery. Faculty assigllmcmts so that each school has 
approximately the same ratio of black teachers as the 
ratio of black teachors in the school system at large fire 
appropriate and necessary to eqnalize the quality of in
struction in t.his school system, United States v. Montgo'fflr 
cry; Un-ited States v. Cook Coun.tYj Eaton v. New Hano'ver 
County (North Carolina). 
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7. Bus transportation as a means to eliminate segrega
tion results of discrimination may validly be employed, 
Keyes v. Denver; United 8t(l1es v. Cook County. Illinois, 
404- F.~d 1125, 1130 (1969). 

8. Race may he considcl'ed in eliminat.ing segregation in 
a school system, Wa1lllet" v. Arlington County, Vi1·g-i-nia,. 
Un-ited States v. Cook Coun/.!).; Oreen v. New Ke-nt Cou.n.f.y. 

9. " ... 'Whatever plan is adopted will require evalua
tion in practice and the court should retain .iurisdiction 
until it is clear t.hat state imposed segreg-ntioll has been 
completely removed!' Green v. N em Kent Gomdy,. Raney 
v. Board of Education. 

10. The nUcged high cost of desegregating schools 
(which the COUl't docs not find to be a fad) would not be a 
valid legal argLlll1ellt against desegregation, Griffin. v. 
Scliool Boanl; United Stales ,'. Cook CoulIl!} .. Illinois. 

11. The fact that public opinion may oppose desegregat
ing the schools is no valid argument against doing it, Cooper 
v. Aa1·on .. Greet/. v. New Kent Gounty; Monroe v . .Jackso'n. 

12. Fixed ratios of pupils in particular schools wiII not 
be set.. If the board in one of its three tries had presented 
a plan fo!' desegregation, the court would have sought ways 
to approve variations in pupil ratios. In default of any 
such plall from the school board, the court will start with 
the thong'llt, originally advanced in the order of April 23, 
that effol·ts should be made to reach a 71-29 ratio in thc 
varions schools so that there will be no basis for contending 
that Olle school is racially differcnt from the others, but to 
understand that variations from that 110rm may be 1111-

a voidable. 
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13. School location and construction and renovation and 
enlargement affect desegregation. Courts may properly 
restrain construction and other changes in location or ca
pacity of school properties until a showing is made that 
such change will promote desegregation rather than frus
trate it, Felder v. Bar'nett COu.1~ty. 

14. Where pupils live must not control where they are 
assigned to school, if SOIlle other approach is necessary in 
order to eliminate racial segregation, Green v. New Kent 
County; Keyes v. Denver; Eaton v. New Hanover County, 
North Carolina. Board of Ed,u,cation. 

15. On the facts in this record and with this background 
of de jure segregation extending full fifteen years since 
Brown I, this court is of the opinion that all the black and 
predominantly black schools in the system are illegally 
segregated, Green v. New Kent County; He1M'Y v. Clarks
dale; United States v. Hinds County. 

16. The school board is endowed by Chapter 115, Sec
tion 176 of the General Statutes of North Carolina with 
"full and complete" and "final" authority to assign students 
to whatever schools the board chooses to assign them. The 
board may not shift this statutory burden to others. In 
Green, v. New Kent Cou.nty, the Supreme Court said of 
"freedom of choice": 

"Rather than foster the dismantling of the dual system 
the plan has operated simply to burden children and 
their parents with a responsibility which Bt'own II 
placed squarely on the School Board. The Board must 
, . , fashion steps which promise realistically to convert 
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promptly to a system without a 'white' school and a 
'Negro' school but just schools." 

17. Pairing of grades has heen expressly approved by 
the appellate courts, (h·een \'. New Kent County; Felder 
v. HlIr-neit County. Pairing, gronping, clustering, and per
haps other methods may and will be considered and llsed 
if necessary to desegregate the schools. 

18. Some 25,000 OUL of 84,000 childrcn in this coullty 
ride school busses each day, and the number eligible for 
transportation under present rules Illay bc more than 
30,000. A transportation system already this massive nl[\~T 

IJC adaptahle to effective use in desegregating s('.hools. 

19. The school board lJas a duty to prolllOte acceptance 
of and compliance with the law. In a concurring Opillioll in 
Cooper v. Am·on-, 358 U. S. at 26 (1958), Justice Frank
furter said: 

"l'llat the responsibility of those who C;l:c1'cise 1JOWCT in 
a democratic governm.ent is not to f·efiect i.nflamed pub. 
lie feelin.g bu.t to help form its u.nderstanding, is espe
cially true 'When they m·e confronted with a problem 
like a racially disaimina.ting pubi-ic school systcm. 
This is the lesson to be dnlWll from the heartening ex
perience in ending enfol'ced racial segregation in the 
public schools in cities with Negr·o populations of large 
proportiolls. Compliance with decisions of this Court., 
as the COlrstitutional organ of the supreme Law of the 
Land, has often, throughout our history, depended on 
active snpport by state and local authorities. It pre
supposes such support. To withhold it, and indeed to 
use political power to try to para 1)'7.e the ~lIpreme Law, 
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precludes the maintenallee of our federal system as we 
have known and cherished it for Olle hnndred and 
seventy years. 

"Lincoln's appeal to 'the better angels of our mlture' 
failed to avert a fratricidal war. But the compassionate 
wisdom of Lincoln's First and Second Inaugurals be
queathed to the Union, cemented with blood, 11 moral 
heritage which, whell drawn upon ill times of stI'C!'i:S 

and strife, is sure to fit1(l specific ways mid means to 
8UnnOll1l·t difficulties thai -nUl'!) appear 10 be i'JIRUr

mOlinta ble." (EmphaRis added.) 
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IT IS ORDETIED, ADJUDGr~() Ai'.'D DV,CREED as follows: 

1. All fact:; fOllllc1 ill t.his and pre\"iolls order:;, and all 
competent c\'idencc incllldillg plans, reports and admif;sions 
in pleadings ill t.l18 "ccord arc J"cliell npon in snpport of 
this order. 

::? The November 17 plan entitled "AlIIEND!IIEN"T TO PLAX 

FOB FUH'fr~En DESEGREnATION OF SOHOOU;" is disapproved. 

3. The defell(lants arc directed to dcsegregate faculties 
in allOw schools effective not later than Septemher 1, 1.970, 
:so that the ratio of hlack teachers to white teachers in each 
school will be approximately the same as the ratio of black 
teachers to white t.eachers ill the cntire school :;ystem . 

• 

4. A cOllslIltunt will be designated by the court to prc
pa rc illlmed iatc:1y pl:llls alld recommcnda tiow; to the COli 1"\, 

fo,' descgl"(:ga tion of the schools. The legal alld pradical 
considerations outlined in detail ill earHcr parts of this 
opinion and order arc for his guidance. 

5. The defendants are directed to cooperate fully with 
thc consultant. This cooperation will include but not be 
limited to providing space at thc headquarters of the board 
of education in which he may work; paying all of his fees 
and expellses; providing" stenographic assistance and tbe 
help of business machines, draftsmen and computers if 
requested, alollg with telephone <llld other communications 
services. lIe shall have full (lCCOSS to maps, drawingR, re

ports, statistics, compllt.er st.udies, and all infoflnation 
ahont all phases of the school system which may be neces

sar~' to prepare plans or repor'ts. He shall be supplied with 

.. 
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any studies and plam~ and partial plans for desegregation 
of the schools which the defendants may have. The defend
ants will provide this consultant with full professional, 
technical and other assistance which he may need in fam..il
iarizing himself with the school system find the various 
problems to be solveu in desegl'f~gating the schools. AllY 
and all members of the board of education who wish to 
coopcrate ill the preparation of such a plan may do so. 
The coopel'Ution of the school administrators and staff will 
be requestcd and w-ill be appreciated. . 

n. Actioll on the motion of plaintiffs for an order di-
• 

reeting immediate desegregation of the entire system is 
deferred. 

7. Further orders with reference to restraining con
stl'Uction and enlargement of schools are deferred. 

8. Motioll has been filed for a citati011 of the school 
board members for contempt of court. Litigants are bound 
by court ordcrs and may be punished for disobedience of 
such orders even though such orders may ultimately be 
I'eversed on appeal, Wa.lker v. Birmingham, 388 U. S. 307 
(1967). The evidence might very well support such cita
tions. Nevertheless, this is a changing field of law. De
spite the peremptory wal'11ings of New Kent County and 
n ol-mes County, strident voices, including those of scbool 
board memberD, still express doubt that the law of those 
cases applies to Mecklenburg County. This district court 
claims no infallihility. Contempt proceedings against un
compensated public servants will be avoided if possible. 
Action on the contempt citation is deferred. 

9. If the members of the school board wish to develop 
plans of their own for desegregation of the schools, with-
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out delaying 01' interfering with the work of the consultant, 
they may proceed to do so, and if they wish any guidance 
from the court they will find their guidance in the prcvious 
opinions and orders of this court and in the court decisions 
and principles set out in this opinion and order. 

10. J urisd iction is retai Iled for further ol'clcl's as may 
• 

be appropriat.e. 

This is the 1st day of December, 1969. 

/s/ JAMES B. McMILLAN 
James B. McMillan 

United States District Judge 
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The court appoint.s as a com;ultullt unrler the terms out
lined in the court's order of December 1, 1969, Dr. John A. 
Finger, .Jr., of Providence, Rhode Island. 

The school board and staff are directed to cooperate with 
Dr. Finger as set out in the December 1, 1969 orUBt·. 

Tbis the 2ud day of Decelllber, 1969. 

/s/ JAMES B. McMILLAN 
.T llmes B. Mc~'[illan 

United States District J uuge 
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On December 2, 1969, this court appointed Dr. John A. 
Finger, Jr., of Providence, Rhode Isand, to study the 
Charlotte-1Iecklenburg school system and advise the court 
how tho schools could be desegregated. The defendant 
school board, by order of" December 1, 1969, had been ex
t,ended a fourth opportunity to submit a plan if they wished. 
Dr. Finger ·went to work; the school staff worked with him; 
and they have produced Ramo extremely useful information 
and reports, which will he referred to in this order as the 
Board plan and the Finger plan. 

Hearings on tho plans were conducted on February 2 
and February 5, 1970. 

The Board plan, prepared by the school staff, relies 
almost entirely on geographic attendance zones, and is 
tailored to the Board's limiting specincatiom;. It leaves 
many schools segregated. The Finger plan incorporates 
most of those parts of the BOHl"(l plan which achieve de
segregation in particular districts hy re-zoning; however, 
the Finger plan goes further and produces desegregation 
of all the schools in the system. 

Taken together, the plans provide adequate supplements 
to a final desegregation order. 

The court would like again to express appl'eciatioll to 
Dr. Finger for the intelligence, resourcefulness and tact 
with which he has pursued his difficult assignment, lind to 
Dr. Willinm Self, Superintendent of the schools, and to 
his able staff, for the excellent work done by them in their 
difficult role of helping prepare one plan to comply with 
what the COllrt. believes the law requires, and simultaneously 

preparing another plan to suit the majority of t.he School 
Board who, at last reckoning, still did not appear to accept 
the court's order as representing the law of the land. 



114a 

Order dated February 5, 1970 

The court is also grateful to the Board's outside con
sultant, Mr. Weil, of Systems Associates, Inc., whose two 
hundred days of work and whose computer studies fonned 
the building blocks, or points of departure, for much of 
the work of the others. 

Recent appellate court decisions have hammered home 
the message that sixteen years of "deliberate speed" are 
long enough to desegregate tax supported schools. On 
October 29, 1969, in Alexander v. Holmes C01l1~ty, 369 U.S. 
19, the Supreme Court ordered numerous Deep South 
school districts to be completely desegregated by January 
1, 1970; schools in Atlanta, Miami and parts of Chicago 
have been ordered totally desegregated i the Supreme Court 
in January ordered February 1, 1970, desegregation of 
300,000 pupils in six Gulf Coast states i the Fourth Circuit 
Court of Appeals in Nesbit v. Statesville, F.2d. -
(December 2,1969), ordered elimination by January 1, 1970, 
of the racial characteristics of the last black schools in 
Durham, Reidsville and Statesville, North Carolina; and 
in Whittenberg v. Greenville, South Carolina, the Fourth 
Circuit Court of Appeals, in an opinion by Chief Judge 
Clement F. Haynsworth, Jr., has just last month ordered 
the desegregation by February 16, 1970, of the 58,000 stu
dents in Judge Haynsworth's own home town. Judge 
Robert Martin of Greenville, pursuant to that mandate, on 
February 2, 1970, ordered all the Greenville schools to be 
populated by February 16, 1970, on a basis of 800/0 white 
and 20ro black. 

In the Gree"nville opinion the court said: 

HThese decisions leave us with no discretion to con
sider delays in pupil integration until September 1970. 
Whatever the state of progress in a particular school 

• 
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district and whatever the disruption which will be occa
sioned by the immediate reassignment of teachers and 
pupils in mid-year, there remains no judicial discretion 
to postpone immediate implementation of the consti
tutional principles as announced in Green v. County 
School Board of N ew Kent County, 391 U.S. 430; 
Alexander v. Holmes County Bd. of Educ.; 396 U.S. 19 
(Oct. 29, 1969) ; Carter v. West Feliciana Parish School 
Bd., .. U.S. (Jan. 14, 1970)." 

These decisions are binding on the United States District 
Court for the 'Westem District of North Carolina. Unless 
that were true, t.he Constitution would mean whatever 
might be the temp01'8 ry notion of whichever one of 340-odd 
federal judges happened to hear the case. This is a matter 
of law, not anarchy; of constitutional right, not popular 
sentiment. 

The order whieh follows is not based upon any require
ment of "racial balance." The School Board, after four 
opportunities and nearly ten months of time, have failed 
to submit a lawful plan (one which desegregates all the 
schools), This default on their part leaves the court in 
the position of being forced to prepare or choose a lawful 
plan. The fairest way the court knows to deal with this 
situation was stated clearly in the December 1, 1969 order, 
as follows: 

"In default of any such plan from the school board, 
.the court will start with the thought, originally ad
vanced in the order of April 23, that efforts should be 
made to reach a 71-29 ratio in the various schools so 
that there will be no hasis for contending that one 
school is racially different from the others, but to 
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understand that variations from that norm may be 
unavoidable." 

THEREFORE, and in accordance with the specific, detailed, 
J1Umbered guidelines of this court's order of December 1, 
1969, IT Is ORDERED: 

1. That the defendnnts discontinue the operation of 
segregated schools. 

2. That the defendants take such action as is necessary 
to desegregate all the schools students and faculty. 

3. That desegregation of faculty he accomplished, as 
previously ordered, by assigning faculty (specialized faculty 
positions excepted) so that the ratio of black and white 
faculty members of each school shall be appr'oximately the 
same as the ratio of black and white faculty members 
throughout the system. 

4. That teachers be assigned so that the competence and 
experience of teachers in formerly or recently black schools 
will not be inferior to those in the formerly or recently 
white schools in the system. 

5. That no school he operated with an all-black or prc
dominantly black student body. 

6. That pupils of all grades he assigned in sllch a way 
that as nearly as practicable the various schools at various 
grade levels have about the same proportioll of black and 
white students. 

7. That transportation he offered on a uniform non
racial basis to all children whose attendance in any school 
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is necessary to bring about the reduction of segregation, 
and who live farther from the school to which they are 
assigned than the Board determines to he walking dist.ance. 
Estimates of the number of children who may have to he 
transported have run as high as 10,000 or more. Since tho 
cost to the local system is about $18 or $20 a year per 
pupil, lind the cost to the state in those areas where the 
state provides transportation funds is about another $18 
or $20 a year per pupil, the average cost for transportation 
is apPHl'cntly less than $40 per pupil per year. The local 
school budget is about $45,000,000 a year. It would appear 
that transporting 10,000 additional children, if tlw.t is 
necessary, and if the defendants had to pay it all, would 
add less tuan one pel' cent to the local cost of operating the 
schools. The significant point, however, is that the cost is 
not a valid legal reason for continued denial of constitu
tional rights. 

8. That if geogmphic zones are used in making school 

assignments, the parts of a zone need not be contiguous, 

9. That the defendants maintRin a continuing control 
over the race of children in each school, just as was done 
for many decades before B-rown v. BO(lnl of Educatio'lI, 
and maintain the racial make-up of each school (including 
any new and any re-opened schools) to prevent any school 
from becoming racially identifiable. 

10. That "freedom of choice" or "freedom of transfer" 
may not be allowed by the Board if the effect of any given 
transfer or group of transfers is to increase the degree of 
segregation in the school from which the transfer is re
quested or in the school to which the tmllsfer is desired. 

• 
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11. That the Board retain its statutory power and duty 
to make assignments of pupils for administrative reasons, 
with or without requests from parents. Administrative 
transfers shall not be made if the result of such transfers 
is to restore or increase the degree of segregation in either 
the transferor or the transferee school. 

12. That if transfers are sought on grounds of "hard
ship," race will not be a valid basis upon which to demon
strate "hardship." 

13. That the Board adopt and implement a continuing 
program, computerized or otherwise, of assigning pupils 
and teachers during the school year as well as at the start 
of each year for the conscious purpose of maintaining each 
school and each faculty in a condition of desegregation. 

14. That the defendants report to the court weekly be
tween now and May 15, 1970, reporting progress made in 
compliance with tbis ordeI'; and that they report tberea£tel' 
on July 15, August 15, September 15 and November 1, 
1970, and on FebrUluy 1 and May 1, 1971. 

5. That the inte1'11al operation of eacb school, and the 
assignment and management of school employees, of course 
be conducted on a lion-racial, non-discriminatory basis. 

16. The duty imposed by the law alld by this order is 
the desegregation of schools and the maintenance of that 
condition. The plans discussed in this order, whether pre
pared by Board and staff or by outside consultants, such as 
computer expert, 111'. John W. 'Veil, or Dr. John A. Finger, 
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Jr., are illustmtio?ls of means or partial mell1/S to that end.! 
The defendants arc cllcourngcd to usc thcir full "know
how" and resources to attRin the results above described, 
and thus to achieve t11e cOllstitutional eIld by any meallS 
at their disposal. The test is not t11e method 01' plan, but 

, 

tho results. 

17. Tile choice or approval 01' partial approval of any 
proposed desegregation plan is subject to all the require
ments and restrictions of the preceding sixteen paragraphs, 
as well as to any later requirements 01' I'estl'ictions set. out. 
ill this order. 

18. Subject to the above, the Board's pupil assignment 
plan fOl' senior high school pupils is approved, with one 

1. The following are exhibits to this order: 
• 

A. The Board's map of proposed senior high school atten· 
dance zones. 

B. TIle Board's list of proposed senior high school populations. 
C. The Board's map of proposed junior high school atten· 

dance zones. 
D. The Board's list of proposed jwIior high school popula

tions. 
E. Dr. Fillger's map of proposed junior high school atten

dance zones. 
F. Dr. Finger's list of proposed junior high school popula. 

tions. 
G. The Board's lIlap of proposed elementary school atten

dance zones. 
H. The Board's list of proposed elementary school popula

tions. 
1. Dr. Finger's map of proposed elemental'y school atten

dance zones. 
J. Dr. Finger's list of proposed elementary school popu]a-

• 
tlOIlS. 

K. Dr. Finger'f:i list of pairing and grouping of elementary 
schools and grades. 
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exception. This exception is tbll t black students, some 300 
in number, should. be assigned from map grid~ 294D, 2950, 
295D, and BISA, to attcnd Independence High School. 

19. Although the Board junior high school plan is 
inferior in design and results to Dl', Fingcr's plan, it is a 
purely "home grown" product and the court would like 
to approve: it, if it can he brought illto compliallce with law 
by desegregating Piedmont Junior HiglJ School, and by 
adding transportation as aboye indicated, and by increas
ing the black attendance at several outlying schools. 1'ho 
Board may jf it wishes consider (1) I'C-ZOnillg; (2) two-wo)" 
tran;:;porting of pupils between outlying schools and Pied-
1I10nt; (3) closing Piedmont and assigning the pupils to 
Albemarle Road, Cnrmel, McClintock amI Quail Hollow. 
Unless the court has becn notified ill writing by noon of 
February 6, 1970, of an affirmative decision adopting one 
of these ehoice:::. by formal Board actioll, the junior high 
schools al'e directed to be desegregated according to Dr. 
Finger's plan, as illllstrated hy exhibits E and F. 

20. The Board's plan for clemcnta 1')' schoo Is, ill ustrll ted 
by exhibits G and H, cannot he approved because (I) it 
retains nine schools 83% to 100% black, serving over Laif 
the black elementary pupils, and (2) it leaves approxi
mately half the 31,500 white elementary students atte11cling 

schools that are 86% to 100ro white; and (3) it promises 
to provide little or 110 trallsportation in aid of desegrega
tion, evcll though the plan's zoncs in some cases are ap
parently five or six miles long. The Board plan for ele
melltaries openly rejects the duty to eliminate all the 
black schools. 

The Finger plan uses many of the same basic attendance 
lines as the Board plan; however, it. does 1I0t stop short of 
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the constitutional requirements, and by pairing and cluster
ing groups of schools it achieves full desegregation of the 
elementary schools. The school staff worked out the de-

• 
tails of this plan and are familial' with it. Its attendance 
zones are illustrated on the map, exhibit I; its elementary 
school populations are listed in exhibit J; and the pairing 
and gl'Ouping of the outlying and inner-city schools, grade 
by grade, are shown in detail on exhibit K. Subject to the 
qualifications previously stated, the Board is directed to 
follow the l!-'inger plan with reference to elementary schools. 

21. THE TlME rrABLE: Deadlines to complete yurious 
phases of the program required in this order are as follows: 

SENIOR HIGH SCHOOLS. Seniors may remain in their 
present schools until the end of the school ~Tear; the 
Board may make any decision they deem wise about 
allowing seniors to. transfer before graduation to 
schools where their race will be in the minority. Ele'v
enth and tenth graders will be transferred to their new 
schools not later than the 4th day of May, 1970. 

JUNIOR HIGH SCHOOLS (Grades 7, 8, 9). Complete 
desegregation shall be accomplished not later than the 
1st day of April, 1970. 

FACULTY. Complete desegregation of the various 
faculties shall be accomplished by the various times 
set out above for desegregation of the student bodies. 

22. MODIFICATIONS. The intent.ion of this order is to put 
on the Board the full duty to bring the schools into compli
ance with the Constitution as above outlined, but to leave 
maximum discretion in the Board to choose methods that 
will accomplish the required result. However, it is directed 

• 



122a 

Order dated February 5, 1970 

that leave of court be obtained before making any material 
departure from any specific reqnirement set out herein. 
The court will undertake to rule promptly on any such 
requests for deviation from prescribed methods. 

23. APPEAL ... The comt claims no infallibility and does 
not seek to prevent appeal from all or any part of this 
order, and will allow the making of any record needed to 
present OIl appeal any contention the parties desire to 
make, and will do what this court can to expedite such 
appeal. However, in accordance with Whi.ttenberg v. G-reen
ville, supra., this order will not be stayed pending appeal, 
and immediate steps to begin compliance are directed. 

24. All evidence in the cause and all findings and con
clusions in previous orders which support or tend to sup
port this order are relied upon in support of this order. 

25. Jurisdiction of this cause is retained for further 
orders. 

This the 5th day of February, 1970. 

~-------.-- .. -.. -.. -----..... --.. -.. -.. ---
James B. McMillan 

United States District Judge 
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Rr~carch Rrpon 
• 

J"nuary 31, 1970 
Th~ Charlotle-H~c~lenbur9 Schools 

OES(GREGATION PlAlj for 1970-71 Exhibit B 

Senior High SchoOls 

School 1970-71 1969-70 
• 

Capac i ty Board Plan 
Base +21)% B W T %B B w T )lJl 

• 

East Hec~le"burg 1700 2040 2 1 5 ' . 1925 2140 laX. 360 1716 2076 17% 
Gar i nger 1874 2249 492 2148 2640 18% ]21 1914 2635 Z7% • 

Harding 1202 1442 612 720 1332 45% 395 692 1087 36'x, 
Independence 1047 • 1256 101 1111 1 21 2 9% 23 I 241 1264 2% 
Myers Park 1679 2015 224 1767 1991 12% 426 1883 2309 HI% 

North Mecklenburg 1158 1390 446 118~ 163 I 28% 440 998 1438 31% 
Olympic B07 968 351 512 863 41% 201 687 8B8 23% 
South Mecklenburg 1523 1828 90 2024 2114 5% 4B2 I B46 2328 21% 
\Jest Charlone 1593 1912 1641 0 1641 100% 597 1045 1642 36% 

• \Jest l1ecklenburg 1374 1649 141 111'111 1585 9"-' 494 99B 1492 33% 
• 

Total ,3,957 16,749 4,313 12,836 I 7, 149 4,139 13 ,020 i I. I S9 



Research Report 
January 31, 1970 

School 

Albemarle Road 
A1exander 
Cochrollne 
Coulwood 
Eastway 

Alexander Graham 
Hal.thor"1"oe 
Kennedy 
McCl1 ntock 
NorthweU 

PIedmont 
Quai I Hollow 
Randol ph 
Renson 
Sedgefield 

Smi th 
Spau9h 
10/ i 11 jams 
lo/il50n 

Carmel 
J. H. Gunn (IJi Igroll 

Total 

) 

• 

1970-71 
Copaclty 

8ase *20% 

9l+8 I13B 
874 1049 

1190 1~28 
704 Sli5 

1093 1312 

9% 1194 
850 910 
801 961 
923 1100 

1068 1282 

631 757 
1238 1486 
972 1170 
851 1021 
777 930 

1093 13!2 
826 1091 
801 '367 

1044 1253 

558 670 
558 670 

18.796 22.546 

The Charlotte~Mecklenburg Schools 

DESEGREGATION PLAN for 1970-71 

Jun ior. High Schools 
. 

1969-70 

8 W T %B B 

63 995 1058 51- 19 
328 761 IOB9 30% 303 

72 154'1 1616 5% 571 
I 0 I 770 871 12% 313 
61 1356 1417 4% 375 

101 1028 1129 8% 261 
550 472 1022 54% 2]6 
802 9 811 99'X. 325 
84 1288 1372 61 25 

1032 I 1033 296 

408 55 463 89'X. 758 
129 1421 1550 9% l3B 
279 710 989 28% 307 
246 548 794 31% 295 
167 809 976 17% 234 

51 1436 1487 4% 330 
262 839 II 01 24% 346 

108 I 0 loBI 100% 336 
60 1145 1205 5% 346 

2 
49 

5.877 15,187 21,06lf 5,905 

Exhibit D 

• 

Board Plan 
W T 

753 772 
698 1001 

1150 1721 
551 864 
971 1346 

• 
88S 1I1j9 
704 980 
510 835 

1048 1073 
675 971 

8!t 842 
1144 1282 
683 990 
558 853 
612 846 

957 1287 
752 1098 
722 1058 
795 1141 

555 557 
1j70 519 

15.280 21,185 

%B 

2% 
30% 
33% 
36% 
28% 

231 
2st 
391 
n 

301 

901 
11% 
31% 
35% 
28% 

26% 
32% 
32% 
30% 

0% 
9% 

-.., ... 
II> 



Exhibit F 
DESEGR.ECATIO~ PLAN for Chcll:lott'1-~1~cklenbur9 Schools 

Junior High Schools 

, 
-i 

1970-71 1969-70 Court Consultant 
School Capacity plan 

Base + 20"~ B W T %8 B \~ T %a 
, 

Albemarle Road 948 113:; 63 9~5 El58 5 " ," 292 696 986 30% 
Alexander 874 1 04 S 328 761 1089 30,4 335 b90 1025 33~ 

Cochrane 1190 142J 72 1544 161E- 5:' 370 S64 1354 27~ 

Cou1wood 704 et.s 101 770 971 12~ 245 566 813 30"..(. 
Eastway 1093 1312 61 1356 1417 4% 351 839 11 <)1) 30% 

Alexander Graham 996 1194 101 1028 1l2Y 8% 359 938 1297 2B% 
Hi'lwt horne 850 910 550 471 1022 54X. 290 677 967 30% 
l<ennedy 801 961 802 9 all ';j 9"" 184 606 790 23% 
McClintock 923 1100 04 1288 1372 6X. 386 925 ] 311 30% 
~orthwest 1068 1282 1032 1 1033 336 736 1072 31% 

pi~dmont 631 757 40a 55 463 89"" 243 538 781 3~ 
Quail Hollow 1238 1486 129 1421 1550 9% 339 1050 1359 25% 
Randolph 972 1170 279 710 989 2e~ 402 832 1234 33% 
Ranson (l51 1021 246 548 794 31% 264 583 847 31% 
Sedge field 777 930 167 509 976 17~ 171 641 812 21% 

, 

Smith 1093 1312 51 1436 1487 4')(. 350 929 1279 27% 
Spaugh 826 1091 262 339 nOl 24% 324 807 1131 29% 
Williams 801 967 1081 0 1081 100"" 308 727 1035 30% 
Wilson 1044 1253 60 1145 1205 5;.(. 230 570 eoo 29% 

-
CaIIIlel 5S8 670 142 444 5S6 24')(. 
J. H. Gunn 558 670 49 475 524 9J' 

Total 18.796 22.546 5.S77 15.187 21.064 5.970 15.255 21.225 
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J~nuary 31. 1970 

SChool 

AlberMrle Rd. 
Allenbrook 
Ashley Park 
hin 
Bllrri nger 

Bcrrytlll I 
Beverly Woods 
5i I I insgvi I Ie 
e r i arwood 
Bruns Ave. 

Chantilly 
Clear Creek 
Co I I i nswood 
Cornel ius 
Cou,-.ol d 

Oav i dson 
Harie Davis 
Dc rita 
n.:vonshire 
Dilworth 

Daub I e Oaks 
Dr:Jid Hills 
Eas[oller 
Eli zabeth 
Ender! y Park 

* N:n 

Capac 1 ty 
Base +lZl 

-
432 484 
540 605 
621 696 
702 786 
486 544 

836 936 
540 605 
594 665 
540 605 
675 756 

432 484 
324 363 
621 696 
459 514 
540 605 

32'; 36) 
756 81;7 
78) 877 
648 726 
648 726 

675 756 
486 544 
648 726 
405 454 
51) 575 

includin 9 Speo;:ial 

The Charlotte-Hecklenburg Schools 

DESEGREGATION PLAN for 1970-71 
, 

eleilLntary Schools 

"i969-7D 

8 W T %B 

4 510 514 1% 
61 452 513 12% 
27 574 601 4" 
33 735 768 ';% 

843 16 859 98% 

- 98 639 737 13% 
68 684 752 9% 

596 0 596 100% 
6 680 686 1% 

759 10 769 99% 

0 472 472 6% 
';8 229 277 Ii'% 

III 443 554 2El% 
181 235 ';16 44% 

23 537 560 4% 

10'; 186 290 36% 
662 0 662 100% 
ISO 678 828 IB% 

0 90) 903 0% 
90 317 407 22% 

836 0 836 100% 
472 3 475 99% 

42 55' 601 no 
314 125 439 72% 

3 371 374 1% 

Educat ion in self-contained cllsse 

Exhibit R. page 1. 

-

Board Plan 
B W T 'XlI 

4 469 473 1% 
59 496 555 111. -

155 421 576 27% 
25 706 731 3% 

203 320 523 39% 

247 574 821 30% 
8 648 656 1% 

113 325 438 26% 
2 663 665 0% 

624 73 697 9(r.I;. 

142 303 445 32% 
';3 266 309 141. 

224 ""8 672 33% 
182 265 447 ';1% 
128 ""9 577 241. 

102 17'; 276 32')( 
666 82 748 88", 
152 595 7';7 '0'-- .. 

0 925 925 0% 
Z41 376 617 39% 

, 

825 3 828 100% -

465 20 485 96% , 

157 478 635 25% I 
I I 2 294 406 28% , 

I 

119 238 357 33% • 



1970-71 
School Cepec:ity 

eese +12% 

First Ward ' .7.02 786 
H i c: ko ry Grove 459 '-5,14 
Hidden Vel ley 648 726 
Highland 297 • 333 
Hoskins 297 333 • 
Huntersvi lIe 675 756 
Huntingtowne Farms 59't 665 
I d 1 ew i I d 567 635 
Irwin Ave. 
Atnay James 378 423 

Lakeview • 378 423 
Lansdowne 756 847 
Lincoln Heights 648 726 
Long Creek 702 786 
Hatthews 94S 1058 

• 

Merry Oaks 486 544 
t'\ i dwood 459 514 
Mentel ai re 675 756 
Myers Park 432 484 
Nat ions Ford 621 696 

Newt: II 594 665 
Oakdale 540 605 
Oakhurst 59't 665 
Oaklawn 594 665 
01 de Prov i denee 540 605 

• 

• 

The Charlott~-Hecklenbur9 Schools Exhibit H. page 2. 

DESEGREGATION PLAN for 1970-71 

Elementary Schools' 

1969-70 
• Board P1en 

B w T %a B w T %II 

805 0 805 100% 770 7 777 99% • 

70 533 603 12% 74 556 630 12% 
0 1100 1100 0% I 1077 1078 0% 

69 305 374 18% 76 237 313 24'1" 
13 212 225 6% 124 219 343 36% 

145 531 676 21% 130 554 684 I~ 
7 603 610 1% 3 614 617 ~ 

47 581 628 n 59 549 608 1~ 

292. 0 292 100% '* 
462 3 465 99% 90 169 259 35'l. 

346 89 435 80% 119 285 404 2~ 

75 802 877 9% 79 719 798 1~ 

711 0 7\1 100% 903 6 909 99% 
267 468 735 36% 259 523 782 33% 
86 802 888 10% 81 837 918 9% 

0 442 442 0% 0 557 557 0% 
9 437 446 2'X. 116 401 517 23% 
0 718 718 0% 1 781 782 O'l, 

22 444 466 5% 150 314 464 32' 
43 669 712 6% 177 548 725 24' 

74 438 512 14% 64 436 500 13% 
69 517 586 12% 202 460 662 3" 

5 616 621 1% 92 504 596 15' 
584 0 584 100% 597 3 600 99% 
80 512 592 14% 83 461 544 15% 

*distributed to surrounding sc:1I , Is 

, 

I 
I 



The C~erlotte-Kecklenburg Schools Exhibit H. pa9'e 3. 

DESEGREGATION PLAN for 1970-71 
• 

Elementarv School. 

1970-71 19690-70 
School Clpaclty Board PI.n 

• B ... +12'l D w T 'XI B V T %I 

Park Road 5&iO 605 44 548 592 7'%. 41 571 612 n 
Paw Creek 594 665 27 609 636 4'.{. 83 602 685 12'1. 
Paw Creek Annex 270 302 30 .HI 301 Hl% 
Pi nevi lie 486 S44 136 356 492 28% 123 379 502 251 
Pinewood 61tS 726 0 674 674 0'1 0 goO 900 Oi 

PIau Roed 459 514 80 3.40 420 19% 181 350 531 34" 
Rel11ll ROld 648 72iJ I 815 816 Oi 3 744 747 ~ 
Sedgefleld 540 605 3 5-It8 551 1% 223 364 587 3BT. 
Selwyn 4S6 S44 31 617 648 51 32 459 491 7'1. 
Sherllrock Gardens . It86 • S44 0 515 515 ot 84 496 580 151 

Sharon 459 514 72 361 433 17% 91 421 512 181. 
StarjlDunt 648 726 25 712 737 3'1 67 833 900 n 
Statesville Road 648 726 333 522 855 39% 160 553 713 23'1. 
Steele Creek 378 423 5 509 514 1'1 195 475 670 29% 
TholTlllsboro 729 816 0 690 690 Oi 135 777 912 1S'l 

Tryon H I II s 486 544 309 164 1+73 65% 200 342 542 37% 
Tuc:kaseegee 51t0 605 58 578 636 9% 57 510 567 10'%. 
University Park 61t8 726 825 I 826 100% 735 132 867 85% 
V I I I e He i gh ts 810 907 902 83 985 92\ 877 170 101+7 831, 
Westerly Hills 405 454 J.ti 539 585 B% 144 332 476 30% 

~ i 1 "ore 378 423 222 210 432 51\ 153 250 403 38'r. 
Windsor Park 648 726 I 748 749 0'1 I 782 783 O'X. 
Winterfielc:l 61+8 726 48 688 736 7\ 52 653 705 7% 

Total 0.391 45.239 13.010 31.278 44,288 12,88531,523 44,408 
• 



School 

• 

Albemarle Rd. 
Allenbrook 
Ashley Park 
Bain 
Barringer 

B 
B 
B 
B 
B 

erryhill 
everly Woods 
illingsville 
riarwood 
runs Avenue 

hantillv 
lear Creek 
ollinswood 

C 
C 
C 
C 
C 

ornelius 
otswold 

aVidson D 
M 
o 
D 
D 

arie Davis 
erita 
evonshire 
ilworth 

ouble Oaks 
ruid Hills 
astover 
lizabeth 

D 
D 
E 
E 
E nderly Park 

Exhibit J. page 1. 
DESr.GR.E~;"TIOr-; PLA.': f~!: Ch .. rIot t e-Me::::,.l enbur:1 Seno::.l s 

Elerncntdry Zc~o~ls 

1970-71 1<;;169-70 • Court Consultant 
Capacity Plan -~as"? +20~~ B w T ;-'B B W T %J 

432 434 ,\ 510 514 Ii' 162 1-S SOO 32% . - -' 
54J 603 61 452 513 12" 135 341 476 2 3';~ 
621 696 27 574 601 4% 175 426 601 29-' 
702 786 33 735 763 4/0 25 706 731 3X 
4S6 544 843 16 859 98~ :203 320 523 39-A 

836 936 93 639 737 13% 247 574 B2l 3~ 
540 605 69 684 752 9~ 186 446 632 29'X 
594 665 596 0 5% 100;4 113 325 436 26X 
540 605 - 6eO 686 1~ 256 479 7~- 35X c ... ::> 
675 756 759 10 769 S9% 252 540 792 32;\ 

432 4B4 0 472 472 ~ 142 333 475 30) • 

324 ~63 49 229 277 17% 43 266 309 14' 
, 

621 6S16 111 443 554 20;{. :2 21\ 406 630 36':-
45S 514 181 235 416 44~ 182 265 .} ,1 7 41" 
540 605 23 537 560 4:4 12& 404 532 24j • 

324 363 104 136 290 36% 102 174 276 32' 
756 B47 662 0 662 100% 193 532 725 27 
783 677 150 67a 828 10'".4 167 625 792 21 
643 726 0 903 903 0" ,. 333 624 957 35 
643 726 90 317 407 22~ 241 376 617 39 

675 756 836 0 836 100% 234 4% 73') 32~ 
486 544 472 3 475 99''' 159 303 461 34' 
649 726 42 559 601 7% 157 445 602 26\¥ , 
405 454 314 125 439 72% 132 304 436 3 
513 575 3 371 374 1% 150 270 420 369 

• 



-
School 

First l-la::-d 
hickory Grove 
Hidden valll!Y 
Highland 
Ho::.l:ins 

H;,lntersvi1le 
tIl::nt in gto\-me Farms 
Idle\oJi1d 
I X"\"Jin Avenue 
Amay J aflll!S 

L<:.lte ... icw 
Lansdowne 
Lincoln Heights 
LOr.g Creek 
liatthQws 

Na-rry Oaks 
Mict .... ooc] 
Hont.cl<.ire 
MYE!rs park 
Nutior.s Ford 

Newell 
Oakuale 
Oakt:urst 
Oak1a'<m 
Olde ?rovidence 

DESSGREGATION P~ f::lr Ch3rlotte-~It!cklenbllr9 Schools 

Elementary Scho::lls 
2 _ 

77 5 7 , 
1970-71 • 1969-70 Court Consultant 

Capacity , 
Plan 

Bas~ +2~ B w '1' %B B W 'T 

702 736 805 0 BaS 100;~ 265 6S6 951 
459 Sl~ 70 533 603 12~ 272 439 711 
643 726 0 llOO llOO 0% 310 679 969 
2S7 333 69 305 374 18% 76 237 313 
297 333 13 212 225 6" ,. 139 244 333 

675 756 145 531 676 21% 130 554 684 
594 665 7 503 610 1" ,D 20:; 41~ 61:; 
567 635 47 531 623 7% 190 410 630 

2S2 a 292 100~ .. 
37J 423 462 3 465 -9 SA. 105 194 299 

379 ~23 346 39 435 80~ 139 280 419 
756 <347 75 S02 977 ~ 207 496 703 
649 726 711 0 711 100% 241 456 697 
702 780 267 468 735 36% 239 -2" ;) -' 782 
945 1058 56 302 eso lax, 31 e37 91) 

·186 544 0 442 442 0% 106 236 342 
45; 514 9 437 446 2",-(. ll~ 44G 562 
675 756 0 719' 718 ~ 2;:;0 504 7134 
432 48<l 22 444 466 SI:t 150 445 5!i5 
621 696 43 669 712 6% 177 5El2 759 

594 665 74 438 512 14;(. 74 546 620 
540 605 69 517 586 12?(, 250 460 710 
594 665 • 616 621 1% 197 534 731 :l 

594 665 584 0 584 100''' 226 594 820 
540 605 80 512 592 14~ 145 351 496 

~ 

2e" 
3B~ 
31% 
~4% 
Z6"'; 

1~ 
33::':, 
3~ 

3S'.(· 

33~, 
2!)J, 
.,-~ .. ;, 
33;. 

37..: 

31'" 
21"-
36).. 
25~ 
23';1rr 

12% 
35';\.. 
27'.\. 
28,. 
2~· • 

* Assigned from area to increase dcsegregntion - Oakhurs t IOSB 
Shnmrock Gardens ~UI~ 

Thomasboro 95B 



School 

Park Road 
Pa\ol Creek 
Pa'W Creek Annex 
Pineville 
Pinewood 

Plaz:a Road 
Rama Road 
Sedgefie1d 
Selwyn 
Shamrock Gardena 

Sharon 
Starmount 
Statesville Road 
Steele Creek 
ThomalOboro 

Tryon Hill. 
Tucka.eeg •• 
:.Jr,iveraity Park 
Villa Height. 
Wf,sterly Bills 

Wilmore 
~lindsor Park 
Winterfie1d 

Total 

• 

1 
Capacity 

Bue +20% 

540 
594 
270 
486 
648 

459 
648 
540 
486 
486 

459 
648 
648 
378 
729 

486 
540 
648 
810 
405 

378 
648 
648 

40,391 

605 
665 
302 
544 
726 

514 
726 
60S 
544 
544 

514 
726 
726 
423 
816 

544 
605 
726 
907 
454 

423 
726 
726 

45,239 

DESEGREGATION PLAN (Cont'd) 

Elementary School. 

B 

44 
27 
30 

136 
o 

80 
1 
3 

31 
0 

72 
25 

333 
5 
0 

309 
58 

825 
902 

46 

222 
1 

48 

13,010 

19t>9-70 
W T 

548 
609 
271 
356 
674 

340 
815 
548 
617 
515 

361 
712 
522 
509 
690 

164 
578 

1 
83 

539 

210 
748 
688 

31,278 

592 
636 
301 
492 
674 

420 
816 
551 
648 
515 

433 
737 
855 
514 
690 

473 
636 
826 
985 
585 

432 
749 
736 

44,288 

-. • • 
• 

1 

• 

B 

148 
160 

83 
123 
283 

181 
273 
223 
150 
174 

123 
217 
160 
195 
230 

107 
119 
260 
265 
144 

153 
272 
261 

2,964 

• 
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W 

359 
395 
209 
379 
697 

350 
493 
364 
309 
511 

245 
441 
553 
475 
770 

262 
300 
461 
668 
332 

250 
561 
537 

31,386 

'1' 

507 
555 
292 
502 
980 

53l 
766 
.587 
459 
685 

368 
658 
713 
670 

1000 

369 
419 
721 
933 
476 

403 
813 
798 

44,370 

• 

34,,-
36% 
3ar. 
ll'-
25t 

~ 

3»;. '"" .... 
po 

33)'., 
2~ 
29% 
23Y .. 

2~, 

28)"., 
36"" 
28% 
307'0 

. 

38Y.. 
37/" 
3»'" 
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Albemarle Road 
"'.Ienwook 
lIe~erly Woods 
Br; arwood 
Br ... ns Avenue 

Har i e Davi s 
Devonshi re 
Daub 1 e Oaks 
Oru id Hills 
Fi 1"5 t Ward 

H,ckory Grove 
Hidden Valley 
tiunt i ngtowne Fa. ,as 
Idle-,.ild 

Lincal n He Ight, 
Kerry Oaks 
Itontc:l a I re 
Oakl_ 
Old. ProvIdence 

Pctrk Roctd 
p.., Creek 
p_ Creek 
PlneNOOd 
R.1II'II Road 

Selwyn 
Shllron 

, 5 til TI'Ol.1n t 
Tryon Hi 115 
Tucbseegee 

UnlYlilrsity P.rk 
Ville Height. 
Windsor Park 
Wlnterfleld 

• 
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ELEHENTA~Y SCHOOLS TO BE PAIRED 

8 

2 
0 
I 
4 

526 

'4) I 
0 

585 
310 
533 

54 
0 
0 
0 
Z 

456 
o 
o 

405 
2: 

o 
16 
27 
o 
3 

0 
0 

19 
21B 
49 

550 
68) 

o 
o 

4,876 

I - 4 
w 
• 

338 
)41 
',',6 
477 

0 

59 
624 

2 
2 
c 

329 
677 
414 
410 
496 

o 
2)6 
504 

o 
351 

300 
395 
209 
697 
493 

284 
2:45 
1+41 
110 
)00 

o 
114 
515 
494 

10,303 

• 

B 

2: 
0 
I 
2 

24& 

193 
0 

232 
158 
262 

16 
0 
0 
0 
I 

239 
o 
o 

193 
I 

o 
I I 
3 
o 
o 

0 
0 
f, 

91 
19 

260 
264 

I 
o 

2,201 
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5 - 6 
w 

174 
156 
249 
2:20 

0 

26 
276 

0 
1 

, -
u 

208 
302 
195 
163 
291 

o 
119 
217 

o 
146 

160 
214 
5] 

346 
244 

188 
I I 7 
2~~ 
54 

1]1 

o 
48 

233 
199 

4,998 

TOlal 
Pup i I ! 

516 
497 
697 
703 
772 

709 
900 
819 
471 
795 

607 
979 
609 
571 
790 

695 
355 
721 
598 
500 

460 
636 
292 

104] 
740 

472 
362 
~54 
473 
539 

810 
1109 

749 
693 

22,}78 
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Exhibit: K. 
T~c Chu~lottc-Mec~lenburg Schools 

ELEMENTARY SCHOOLS PAIReD 

Gr~de 1-4 

Schools 
• 

lunt i ngtowne Farms 
;ha["on 
;tarmount 

'ark Road 
'incwood 

I [" i il I"Io'ood 
)evonshire 

l'idden valley 

leverly Woods 
.an sdownc 
11de Prov idcnce 

.lbemarle Road 

.d lewi Id 
k!rry Oaks 

, 

.llenbroolc 
'aw Creek 
'aw Creek Annex 
'uckasee'Jee 

lickory ·Gr.ove 

lontclaire 
.ama Road 

'elwyn 
.indoor Park 
interfield 

Total 

B W T 

545 1100 1645 33 

431 1056 1487 29 

589 1103 1692 35 

310 619 989 31 

• 

53B 1293 1831 29 

458 984 1442 )2 

491 1245 1742 29 

212 4)9 111 3B 

553 997 1550 36 

683 1407 2090 II 

4,876 15.179 
10,303 

Grade 5-Ei 

Schools m.= ' , 

B :-1 T 

Bruns Avenue 252 540 792 n 
• 

Marie Davis 193 532 725 21 

Double Oaks 234 496 730 32 

Druid Hills 1St:: 303 461 34 

First ward 265 606 951 28 

Lincoln Heights 241 456 6'37 3<; 

Oak 1 awn 226 594 820 28 

Tryon Hilla 107 262 369 2~ 

• 

University Park 260 461 721 36 

Villa Heights 265 66B 933 29 

• 

2.201 7,199 
4.990 
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Amendment, Correction or Clarification of Order 
of February 5, 1970 dated March 3, 1970 

Paragraph 7 of the February 5, 1970, order read in part 

as follows: 

"7. That transportation be offered on a lmiform 
non-racial basis to all children whose attendance ill any 
sellOol is necessary to bring about the reductiOll of seg
regation, and who live farther from the school to 
which they are assigned than the Board determines to 
be walking distance. Estimates of the number of chil
dren who may have to be transported have run as high 
as 10,000 or more." 

Since February 5, estimates have been made by defen
dants that paragraph 7 would l'equire transporting more 
than 23,000 pupils rather than 10,000 to 14,000, as estimated 
at the hearing. Upon reviewing the evidence i.ntroduced 
since that hearing, it appears that these higher estimates 
may be based on construing the above language of para
graph 7 so as to require an offer of transportation to all 
children who live more than 1% miles from their school, 
including city children who are not now entitled to tran
sportation. These, according to the testimony, may nnto bel' 
as many as 13,000. 

The court regrets any lack of clarity in the order which 
may have given rise to this interpretation. Paragraph 7 

• 

was never intended to require transportation beyond that 
now provided by law for city children who are not re
assigned, nor for those whose reassif,'Tlments are not re
quired by the desegregation program. 

Accordingly, paragraph 7 of the February 5, 1970 order 
is amended by deleting the words "attendance in any school" 
and insert.ing the words "reassignment to nny school," in 
tbe first sentence. 

This the 3rd day of :March, 1970. 

/s/ .JAMES B. Mcl\fILLAN 
.J ames B. J\[cMilIan 

United States Distr·ict Judge 
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Court of Appeals Order Granting 
March 5, 1970 

ORDER 

Slav Order of 
• 

An application for a stay pending appeal of the order 
of the District Court dated February 5, 1970 made to 
.Judge Cravon was by him refencd to the entire Court pur
suant to Rule 8 of the Federal RIIlcs of Appellate Proce
d 11 reo 

Upon consideration by the fnIl COllrt, it appears that dis
position of this appeal will (lepelld in part upon a resolu
tion of factllal questions as yet undetermined in tbe District 
COllrt.. Specifically, the parties are ill wide disagreement as 
to the impact of the order upon the School Board's trans
portation system, the nllmher of pupils for whom transpor
tation will be required I1nder the order, the number of 
school bllses needed to provided slIeh transportation, their 
availability, and the cost of their acquisition and operat.ion. 
The reRolution of snch factnal issues is necessary to llll 

• 

orderly consideration of the issues on appeal i11sofar as 
t.hey are directed to the order'S requirement that transpol'-

" 

tation he provided for pupils reassigned under the order. 
To facilitate the hearing and the disposition of this ap

peal, the District Court is requested, after snch evidentiary 
hearil1gs as may be necessary, to make supplemental find
ings of fact respectillg the general issue of busing ~lTld t.he 
effect of its order with respect to the number of pupils 
transportNl, the number of buses required, their avail
ability, and the additioll[ll capital and operating cost.s of 

transportation. 
The District Comt is ,"cquested, jf possible, to file a sup

lemental order or memorandum, including such findings of 

fact, hy :March 20, 1970. 
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Co-urt of Appeals Order Gr(l/]'~t-ing Stay Order of 
March 5, 1970 

This appeal is accelerated. The bearing of the appeal 
will be scheduled in the Court of Appeals in Richmond, 
Virginia, on April 9, 1970 and the attorneys for all parties 
are directed to file their briefs in the office of the Clerk of 
the Court of Appeals for the Fourth Circuit not later than 
Tuesday, April 7, 1970. 

Since it appears that the appeal cannot be heard and de
termined prior to April 1, 1970, the date for implementa
tion of the first phase of the order of the District Court, 
and since the Court of Appeals is presently unable to ap
praise, in the absence of the requested additional findings 
of fact, the impact of the busing requirements, 

IT Is Now ORDERED that the order of the District Court 
dated February 5, 1970 be, and it hereby is, stayed insofar 
as it requires the reassignment of pupils for whom trans
portation would be required under the order but who are 
now not transported or who are now being transported at 
substal1tiaily less distance and at 8n bstantially less ex
pense, such reassignments being those arising out of tJle 
pairing and clustering of schools with resulting cross
busing. 

To the extent that the stay granted by this order requireR 
other modifications in the District Court'!'; Ol'der, such 
modifications as may appeal' appropriate to the District 
Court to achieve a cohesive and efficient system of public 
education arc authorized. 

Except with respect to the bmling requirements of the 
order which are hereby stayed and the resulting necessary 
modifications hereby authorized, the application for a stay 
is denied, and implementation of the order of the District 
Court is directed at the times and in the manner specified 



r 
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Court of Appeals Order Granting Stay Order of 
March 5, 1970 

therein, subject to the further orders of this Court and the 
ultimate disposition of the appeal. This is in conformity 
with the general direction of the Supreme Court that orders 
of the District Court shall be implemented pending the hear
ing and det.ermination of appeals from such orders. Alex
ander v. Holmes County Board of Education, 396 U.S. 19; 
Carter v. West Feliciana Parish School Board,. -- U.S. -
(January 14, 1970). 

By dil'ection of the Court. 

/s/ CLEMENT L. HAYNSWORTH, JR. 

Chief .J uelge, FOll rth Ci rCll i t 

• 

• 
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Supplementary Findings of Fact 
dated March 21, 1970 

Pursuant to the March 5, 1970 order of the Fourth 
Circuit Court of Appeals, the court makes the following 
supplemental findings of fact: 

1. Paragraph seven of this court's order of February 5, 
1970, as amended, reads: 

"7. That transportation be offered on a uniform 
non-racial basis to all children whose reassignment 
to any school is necessary to bring about the reduc
tion of segregation, and who live farther from the 
school to which they are assig'ned than the Board 
determines to be walking distance. Estimates of the 
number of children who may have to be transported 
have rUll as high as 10,000 or more. Since the cost 
to the local system is about $18 or 20 a year per pupil, 
and the cost to the state in those areas where the 
state provides transportation funds is about another 
$18 or $20 a year per pupil, the average cost for 
transportation is apparently less than $40 per pupil 
per year. The local school budget is about $45,000,000 
a year. It would appear that transporting 10,000 addi
tional children, if that is necessary, and if the defen
dants had to pay it all, would add less than one per 
cent to the local cost of operating the schools. The 
significant point, however, is that cost is not a valid 
legal reason for continued denial of constitutional 
rights." 

2. A bird's-eye picture of the indispensable position of 
the sehool bus in public education in North Carolina, and 
especially in the school life of grades one through six (ele
mentary students) is contained in a summary by the de-
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Supplerncntal Fi'/Idings of Fact daled March 21, 1970 

fendal1t Dr. Craig Phillips entitled "RIDING THE SCHOOL 

BUSES" (Plajntiffs' Exhibit 15), published January 1, 1970, 
which reads as follows: 

"The average school bus transported 66 students each 
day during the 1968-69 school year; madc 1.57 trips 
per day, 12.0 miles in length (onc way); transported 
48.5 students per bus trip, including students who were 
transported from elementary to high schools. 

"During the 1968-69 school year: 

610,760 pupils W(~l'e transported to public schools by 
the State 

• 

54.9 percent of the total public school average daily 
attendance was transported 

70.9 percent were elementa1'Y st-ude.nts 

29.1 percent were high school students 

3.5 students were loaded (average) each 111ile of bus 
travel 

The total cost of school transportation was $14,293,-
272.80, including replacement of buses: The average 
cost, including the replacement of buses, was $1,541.05 
per bus for the school year 181 days; $8.51 per bus 
per day j $23.40 per student for the school year j $.1292 
per student per day; and $.2243 per bus mile of opera
tion." (Emphasis added.) 

III Mecklenburg County, the average daily number of 
. pupils currently transported on state school busses is ap

proximately 23,600-pllls anotber 5,000 wbose fares are 
paid on the Charlotte City Coach Lines. 
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Supplemental Findings of Fact dated March 21, 1970 

3. Separate bus systems for black students and white 
students were operated by the defendant Mecklenburg 
County Board of Education for many years up until 
1961. Separate black and white bus systems were operated 
by the combined Charlotte-Mecklenburg Board from 1961 
until 1966 (Defendant.s' answers to Plaintiffs' requests for 
admissions, Nos. 1 and 8, filed March 13, 1970). 

4. Pertinent figures on the local school transportation 
system include these: 

Number of busses ....................................... . 

Pupils transported on school busses daily 

Pupils whose fares are paid on Charlotte 
City Coach Lines, Inc ................................ . 

N umber of trips per bus daily ................. . 

Average daily bus travel ......................... . 

Average number of pupils carried daily, 
per bllS _____ . __ ............. __ ... _ .... __ .......... __ ...... _ ........... _ ..... _ 

Annual per pnpil transportation cost .... 

Additional cost (1968-69) per pupil to 
state __ ................. oo ...... _____ .... __ • ___ ............. _ .. ____ •••• _ .. __ ....... __ ._ .. _ ... 

Total annual cost per pupil transported 

Daily transportation cost per pupil trans-
ported .......................................................................... . 

5. Information about North Carolina: 

280 

23,600 

5,000 

1.8 

40.8 miles 

83.2 

$19 $20 

$19.92 

$39.92 

$0.22 

Population ...................................................... 4,974,000 

1969-71 total state budget .......................... $3,590,902,142 
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8upplemental Findings 0-1 Fact dated March 21, 1970 

1969-71 total budgeted state funds for 
pu blic schools .... ....... ....... .............. ................ $1,163,310,993 

19G8-69 amount spent by state on trans-
portation (including replacement busses) $14,293,272.80 

1969-71 appropriation for purchase of 
school busses ................................................. . $6,870,142 

Average number of pnpil!'; transported 
daily, 1968-69 ................................................. . 610,760 

Average number of pupils transported 
daily pel' bus statewide ........................... . 66 

6. The 1969-70 budget of the Charlotte-Mecklenburg 
school system is $57,711,344, of which nearly $51,000,000 
represents operational expense and between $6,000,000 and 
$7,000,000 represents capital outlay and debt service. 
These funds come from federal, state and county sources, 
as follows: 

FEDERAL STATE COUNTY TOTAL 

$2,450,000 $29,937,044 $25,324,300 $57,711,344 

The construction of school buildings is not included in these 
budget figures (see Plaintiffs' Exhibit 6). 

7. State expenditures in the past ten years have usually 
not equalled appropriations. There has been a sizeable 
operating surplus in the state budget for every biennium 
since 1959-60 (State Budget, page 86). 

8. The state superintendent of public instruction in his 
biennial report (Plaintiffs' Exhibit 12) for the years 1966-
68 recommended that "city transportation should be pro-
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vided on the same basis as transportation for rural children 
as a matter of equity." 

9. The 1969 report of the Governor's Study Commission 
on the Public School System of North Carolina (Plaintiffs' 
Exhibit 13) recommellded that transportation be provided 
for all school ch.ildren, city as welI as rural, on an equal 
basis. Signatory to that report was one of the present de
fendants, the state superintendent of public instruetiOll. 

10. The basic support. for the public schools of the state 
comes from the State Legislature. 

11. Some 5,000 children travel to and from school in 
Mecklenhurg County each day in busses provided by con
tract carriers such as Charlotte City Coach Lines, Inc. 
(Morgan's deposition of February 25, 1970, page 36). 

12. Upon the basis of data furnished by the school board 
and on the basis of statistics from the National Safety 
Council, it is found as a fact that travel hy sehool bus is 
safer than walking or than riding in private vehicles. 

13. Traffic is of course heavy all over the 540 square 
miles of the county. Motor vehicle registration fo!' 1969 
was 191,165 motor vehicles (161,678 automobiles and 29,487 
trucks). 

14. IVlany children eligible for transportation do not ac
cept that transportation. Estimates have been made that 
this number of those who do not accept transportation is in 
the neighborhood of 50% of those who arc eligible. 
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81LppienwIllal Findi'llps of Fact da[.ed March 21, 1970 

15. Approximately 5,000 child ron in the system attend 
school outside the school ZOllO ill which t.hey reside. Al
though requested of the defendants hy the court on Murch 
7, 1970, information as to whore these childrell go to school 
has not been forthcoming Hllcl the defendants have indicated 
that it is impos:sible to produce it. 

16. As the ~tate transportation regulatioJlsl.' are under
stood hy the cOllrt, the state will bear its share (about half) 
of transportation co:sts for children who live more than 
I1h miles from thei I' school, as follows: 

(a) All I'llral children, wherever they attend school; 

(b) Ali perimeter children (those living in territory 
annexed by the city hefore 1957), wherever they 
attend school; a1ld 

(c) All inner city children assigned to schools in either 
the perimeter 01' t.he rural ~1reas of the system. 

17. The defendants submitted information on the num
ber of children who live within 1Jh miles of the schools 
which are to he desegregated by zoning. This information 
shows that East 1Iecklenhurg, Independence, North Meck
lenburg, Olympic, South Mecklenhurg and West lVIecklen
hUl'g high schools, and Qua il Hollow and Alexander junior 
high schools, with total student populations of 12,184, have 
in the aggregato only 96 studCllts who live within IV::! miles 
frolll the schools. Some 12,088 then are eligible for trans
portation. These same schools among them provide bus 
transportation for 5,349 students. This information illus
trates the importance of the bus as one of the essential 

.. General Statutes of Nurth Carolina, Chapter 115, §180-192. 
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elements in the whole plan of operation of the schools. It 
also shows the wide gap between those entitled to transpor
tation and those who actually claim it. There is no black 
school ill the system which depends very much upon the 
school bus to get the children to school. The total nnmber 
of children transported in October, 1969, to schools identi
fiable as black was 541 out of total population in those black 
schools of over 17,000. Black schools, including the new 
black schools, have been located in black areas where busses 
would be unnecessary. Subnrban schOOls, including the 
newest ones, have been located far away from black centers, 
and where they can not be reached by many students with
out transportation. 

18. Bus travel in both urban and rural areas takes time. 
An analysis of the records of bus transportation, based 
upon the reports of school principals, is contained in the 
extensive exhibits bearing Plaintiffs' Exhibit numbers 22, 
33, 24, 25, 26 and 27. For the month of October, 1969, by 
way of illustration, these principals' reports when analyzed 
show that out of some 279 busses ca rrying more than 23,000 
children both ways each day: 

The average one way trip is one hour and fourteen 
minutes i 

80% of the busses require more than one hour for a 
• one way tnp; 

75% of the busses make two or more trips each day; 
Average miles traveled by busses making one round 
trip per day is 34Ij:!; and 

Average bus mileage per day for busses making two 
trips is 47.99. 
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8'llP1Jlem.en/.al Findings of Fact, dated March 21, 1P70 

19. It was the testimony of Dr. Self and DI·. Finger, and 
the courts finch as a fact, that transportation provided by 
the school board's plans, which include narrow corridors 
several miles long illld in places only one-half mile wide, 
proceeding in straight lines diagonally across streets and 
other obstacles, would be more expensive pCI' capita than 
transportation under the satellite zone plan. The court 
plan calls for pick-ups to be marle at a few points in each 
scbool district, as testified to by Dr. Self, and for non-stop 
runs to be mac.1e between satellite ZOlles and principal zones. 
There will be no serious extra load on downtown traffic be
cause therc will be no pick-up and discbarge of passengers 
in downtowll traffic areas. 

20. The court -finds that from the standpoint of distance 
tl'avelled, time en route and inconvenience, the children 
bussed pursuant to the court order will not as a group 
travel as far, nor will they experience more inconvenience 
than the more than 28,000 children who are already being 
transported at state expense. 

21. On July 29, 1969 (pUl'suant to the court's April 23, 
1969 order that they frame a plan for desegregation and 
that school busses could be used as needed), the defendants 
proposed a plan for closing seven inner-city black schools 
and bussing 4,200 students to outlying schools. The plan 
was approved, It had some escape clauses in it, and the 
defendants in practice added some others; but as presented, 
and as approved by the court, the "freedom of choice" con
templated was very narrowly restricted; and bussing of 
several hundred students bas taken place under that plan. 

22. Evidence of property valuations produced by the 
defendants shows that the value of the seven school proper-

.. 
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Supplemental Findings of Fact dated March 21, 19'70 

ties closed under the July 29, 1969 plan, and now for the 
most part standing idle, was over three million dollars. 

23. The all-black or predominantly black elementary 
, 

schools which the board plan would retain in the system 
are located in an almost exclusively Negro section of Char
lotte, which is very roughly triangular in shape and meas
ures about four or five miles on a side. Some are air-condi
tioned and most are modern. Virtually none of their patrons 
now ride busses; the schools were located where the black 
patrons were or were expected to be. These schools, their 
completion dates, and representative academic perfor
mances of their sixth grade graduating classes are shown 
in the following table: 

, 
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24. Both Dr. Finger and the school board staff appear 
to have agreed, and the court finds as a fact, that for the 
present at least, there is no way to desegregate the a11-
black schools in Northwest Charlotte without providing (or 
continuing to provide) bus or other t.ransportatiou for thou
sands of children. .A.ll plans and all variations of plans 
considered for this purpose lead in one fashion or another 
to that conclusion. 

25. In the court's order of April 23, 1969, a suggestion 
was made that the board seek consultation 01' assistance 
from the office of Health, Education and Welfare. The 
board refused to do tbis, and as far as the court knows 
bas not sought belp fl'om HEW. 

26. Some 600 or more pupils transfer from one scbool 
to another or register for the first time into the system 
during the course of each month of the typical school year. 
It is the assignment of these childl'cn which is the particu
lar subject of the reference in paragraph 13 of the order 
to the malmer of handling assignments within the school 
year. 

27. No plan for the complete desegregation of the schools 
was available to the court until the appointment of Dr. 
John A. FingcI', Jr. and the completion of his tactful and 
effective work with the school administrative staff in De
eember 1969 and January 1970. Dr. Finger has a degree 
in science from 1\J assachllsetts Institute of Technology and 
a doctOT"S degree in education from Harvard University, 
and twenty years' experlence in eoucntion and educational 
problems. He has worked ill a number of school desegrega
tion cases and has a rare capacity for perception alld solu
tion of educational problems. His work with the staff had 



, 
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the catalytic effect of freeing and inducing the staff to 
work diligently in the preparation of plans that would 
accomplish the result requil'ed, and which would be co
hesive Rnd efficient from Rn educational point of view. 

28. Hearings on the "Finger" plans and on the board's 
proposed plans were conducted on February 2 and Febru
ary 5, 1970. These plans may best be understood if they 
arc considered in four divisions: 

29. The plan for senior high schools . . uThe plan ordered 
to be put into effect May 4, 1970 is the board's own plan 
fOl' desegregation of the sellior high schools in all pal'ticu
lars except that the order calls for the assignment to 
Independence High School of some 300 black children. The 
hoard contends the high school plans will call for additional 
transportation for 2,497 students and will require 69 busses. 
The court is unable to accept this view of the evidence. All 
transportation undel' both the board and t.he court plan 
is COV(lred by state law. 

30. The plan {01' :;unior high schools. A plan for junior 
high schools was prepared by the board staff and Dr. 
Finger and was submitted to the court as Dr. Finger's 
plan. The board submitted a separate plan. Both plans 
used the technique of re-zoning. The school board's plan 
after all of their Te-zoning had been done left Piedmont 
.Junior High School 9070 black and shifting towards 100% 
black. The plan designed by Dr. Finger with staff assist
ance included zoning in such a way as to desegregate all 
the school!';. This zoning wa!'; aided by a technique of 
"satellite" districts. For example, black students from 
satellite districts in the central city area around Piedmont 
Courts will he assigned to Alexander Graham Junior High, 
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which is predominantly white. Black :-;tudents fl'oll1 the area 
around Northwest Junior High School (aU-black) win be 
similarly transferred to Wilson .Junior High, northwest of 
the air port. These one-way transfers, essentially identical 
in nature to the board's July 29, 1969 plalJ, will result in 
the substantial desegregation of all the junior high schools, 
which are left under this plan witb black student popula
tions val·ying from 9% at .J. H. Gunn to 3370 at Alexander 
and Randolph. 

The court order did not require the adoptioll of the 
Finger pIal!. In paragraph 19 of the order the board were 
given four choices of action to complete the process of 
desegrcgating the junior high schools. These choices were 
(1) Re-zoning; (2) Two-way trallsporting of pupils between 
Piedmont and white schools; (3) Closing Piedmont and as
signing the black students to other junior high schools; or 
(4) Adoption of the Finger plan. 

The board elected to adopt and tlid adopt the FingeL' 
plan by rcsolution 011 February 9, 1970. 

The defendants have offered fig-tlres on the basis of which 
they ask the conrt to find that 4,359 students will have to 
be transported nndor the junior high school plan and that 
84 busses will be required. The conrt is unable to find that 
these contentions arc 110me out by the r-;tatistics and other • 

evidence offered. 
Dr. Self, the school superintendent, and Dr. Finger, the 

cou rt appOi]lted expert, hath testifiE'd that the tnmsporta
tion reCJuired to implement the plan for junior highs wonld 
he less expensive and easier to arrange than the tI"aJl:;;porta
tio11 proposed nnder the hoard plan. The conrt finds this 

to be a fact. 
Two schools may be nsed to illustrate this point. Smith 

.J unior High under the board plan would ha \Oe a contigl.l-
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ous district six miles in length extending 4Jj:,,! miles north 
from the school itself. The district throughout the greatcr 
portion of its length is one-half mile wide and all roads 
in its onc-half mile width arc diagonal to its borders. J!:a:;t
way .Junior High presents a shape somewhat like a large 
wooden pistol with a fat handlc surrounding the school 
otf Central Avenue in East Charlotte and with 11 corridor 
extending three miles north and thcn extending' at right 
allgles foul' miles west to draw studcmts from the Double 
Oaks al'en in northwest eha dotte. Obviously piekiug up 
students ill llarrow corl'idors alOllg which 110 major road 
rUlls presents a considerable transportation prolllem, 

The Finger plan makes no unnecessary effort to main
tain contiguous districts, hut simply provides for the send
ing of husses from compact inner city attendance zone::;, 
1l011-stop, to the outlying white junior junior high schoolS, 
thercb)' minimizing transportation tie-lips and makillg the 
pick-up and deliver), of children efficient alld time-saving, 

It: also is apparent that if the board had ~ought the 
minimum rlepartnrc from its own plan, such minimulIl 1'0-

snit. could have becn achieved by accepting the alt~rnative 
of tnlllsporting white children into and hlack childron out 
of the Piedmont school until its racial characteristics had 
been elimi na ted. 

III summary, as to junior high schools, the court filHls 
that the plan chosen by the board and approved hy t.he 
court places no greater logistic 01' personal hurclen upon 
students 01' administrators than the plan proposed by th(~ 

school board; t.hat the transportation callecl for hy the 
approved plan is not substantially greater than the trnn
sportation called for by the bonrd plan; that the approved 
plnn will be more economical, efficient nnd cohesive and 
easier to administer and will fit in more nearly with the 
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transportation problems involved in desegregating ele
mentary and senior high schools, and that the board made 
a correct administrative and educational choice in choosing 
this plan instead of one of the other three methods. 

31. The plan, for elemenim'Y schools. The elementary 
school desegregation program is best understood by divid
ing it into two parts: (a) The 27 schools being desegregated 
by zoning; and (b) The 34 schools being desegregated by 
grouping, pairing and transportation hetween school zones. 

32. The re-zoned group. Two plans were submitted to 
the court. The school board plan was prepared for the 
board by its staff. It relied entirely upon zoning with the 
aid of some computer data supplied by Mr. Weil, a board 
employed consultant. It did as much as could reasonably 
be accomplished by re-zoning school boundaries. It would 
leave nine elementary schools 83% to 10070 black. (These 
schools now serve 6,462 students '" over half the black ele
mentary pupils.) It would leave approximately half the 
white elementary students attending schools which are 86% 
to 100% white. In short, it does not tackle the problem of 
the black elementary schools in northwest Charlotte. 

The "Finger plan" was the result of nearly two months 
of detailed work and conference between Dr. Finger and 
the school administrative staff. Dr. Finger prepared sev
eral plans to deal with the problem within the guidelines 
set out in the December 1, 1969 order. Like the board plan, 
the Finger plan does as much by l'c-zoning school atten
dance lines as can reasonably he accomplished. However, 
unlike the board plan. it does not stop there. It goes fur
ther and desegregates all the rest of the elementary schools 
by the technique of grouping two or three outlying schools 
with onc hlack inner city school j by transporting black 
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studeJlts from grades onc through four to the outlying white 
~chools; and by transporting wbite students from the fifth 
and sixth grades from the outlying white schools to the 
inner city black school. 

The "Finger plan" itself in the form from which in prin
ciple the court approved on February 5, 1970, was prepared 
by the sl:hool staff and was filed with the COUJ't hy repre
sentatives of the SCl1001 board on February 2, 1970. It 
represents the combined thought of D,'. Finger and the 
school administrative staff as to a valid method for promptly 
desegregating the elementary schools, if such desegrega
tion is required by law to be accomplished, 

This plan wns drafted by the staff and by Dr. Finger 
in such a way as to make possible immediate desegregation 
if it should be ordered by an appellate court in line with 
then cnrrent opinions of appellate courts, 

The testimony of the school superintendent, Dr. Self, 
was, and the conrt finds as a fact, that the zoning portion 
of the plan can be implemented by April 1, 1970 along edu
cationally sOllnd lines and that the transportation problems 
presented by the zoning portion of the plan can he solved 
with available resources. 

The court has reviewed the statistics supplied to it by 
the original defendants with ,'egaI'd to elementary schools 
to be desegregated by re.zoning. These schools have been 
zoned with compact attendance areas and with a few ex
ceptions they have no children beyond Ill:.! miles distance 
from the school to which they arc assigned, Although some 
transportation will be required, the amount is not consider
able when weigherl against the already existing capacit~, 
of the system. The COl11't specifically finds that not morc 
than l,?OO students wil] require transportation under thif; 

• 

portion of the program and that the hus trips would be so 
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short aud multiple hus 1'11l1S so highly practical that 10 
school busses or less wil1 be adequate. 

33. The pairing and grouping of 34 elem.entary schools. 
-This part of the plan as previously described would 
group an inner city hlack school with two or more outly
illg white schools and assign cbilJren back and forth be
tween the two so that desegregated fifth and si.xth grades 
would be established in the presently black schools and de
segregated grades one through four would be established 
in the presently white schools. The estimate of Dr. Finger 
and Dr. Self, the superintendent, was that this program 
would require transporting roughly ;),000 white pupils of 
fifth and sixth grade levels into inner city schools. The 
board in its latest estimate puts the total figure at 10,206 . 
. Tnst what is the net additional number of students to be 
t.ransported who are not already receiving transportation 
is open to considerable question. 

34. The Disco·unt Factors.· The court accepts at face 
value, for the most part, the defendants' evidence of mat
ters of independent fact, but is unable to agree with the 
opinions Or factual conclusions urged by counsel as to the 
numbers of additional children to be transported, and as 
to the cost and difficulty of school bus transportation. The 
defendants in their presentation have interpreted the facts 
to suggest incollvenient and expensive and burdensome 
views of the court's order. Their figures must he diSCOllnted 
in light of various factors, all shown by the evidence, as 
follows: 

(a) Some 5,000 children daily arc provided trans
portation on City Coach Lines, in addition to the 
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23,600 and morc who riric school busses, Tuese have 
not been considered in the defendants' calculat.ions. 

(b) Not all students eligiblc for tl'ansport.atioll actu
ally aecept it. The board's cstimates of transportation, 
however, assnme that transportat.ion must he provided 
daily for all eligihle St.lldeJltS. 

(c) Not aU )'cgistcred stndellts attend all 8ehools 
every day. The board's figlll'es appeal' to assume they 
do. Statewide, average daily attendance is less than 
9470 of initial registration. 

(d) The present average nllmber of students trans
ported round trip, to and from school, per hus, per 
day, is mOl'e than 83. The board's esi:imates, however, 
a re based 011 the assnmption tuat they can transport 
only 44 01' 46 pupils, round trip, per bus, per day 
when the hus serves a desegl'egation role. 

(0) Busses now being lHied make an avel'nge of 1.8 

t.rips per day. Board estimates to implement the de
segregation plan contemplate only one trip per bus 
per day! 

(f) The average one-way bus t1'i p ill the system to
day is over 15 miles in length and takes nearly an hour 
and a quarter. The average length of the one-way trips 
required under the conrt approved plan for elementary 
students is less than seven miles, and would appear 
to require not over 35 minutes at the most, because no 
stops will be necessary het-ween schools. 

(g) The board's figures do not. contemplate using 
busses for more than one load of I)(u:;sengers morning 
or afternoon. Round trips instead of one-way trips 
morning and afternoon could eut the bus reqnirement.s 

sharply. 
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(h) The numbel' of busses required can be reduced 
35% to 50% by staggering the opening and closing 
hours of schools so that multiple bus trips can be made. 
This method is not considered in the board's estimates, 
aceording to testimony of ,J, D. :M:organ, bus superin
tendent. 

(i) Substantial economies may reasonably be ex
pected when all phases of the bussing operation have 
heen coord inatcd instead of heing considered sepa
rately. 

(j) III estimating how many children live more than 
a mile and a half from schools, and therefore are en
titled to transportation, t.he board's transportation peo
ple have used some very short measurements. As the 
court meaSures the maps, very few of the students in 
the re-zoned elementary schools, for example, live 
morc than I1h miles from their assigned schools. If 
the board wants to transport children who live less 
than 1% miles away they may, but if they do, it is 
because of a board decision rather than because of the 
court's order. 

(k) Transportation requirements could be reduced 
by raising the walking distance temporarily from 1% 
to perhaps 1% miles. This has apparently not been 
taken into account. 

(1) Testimony of J. D. MOl'gan shows that busses 
call be operated at a 25% overload. Thus a 60-passen
gel' bus (the average size) can if necessary transport 
75 children. Some busses in use today transport far 
more. 

35. Findings of Fact as to Required Transportation.
After many days of detailed study of maps, exhibits and 
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statistics, and after taking into account all the evidence, 
including the "discount factors" mentioned above, the court 
finds as facts that the maximum number of additional chil
dren who may conceivably require transportation under the 
court ordered plans, and the maximum numbers of addi
tional busses needed are as follows: 

Senior Highs 

Junior Highs 

Elemcntaries: 
Re-zoned 

Paired and Grouped 

Totals 

N ct Additiollal 
Tra"/lsportees 

1,500 

2,500 

1,300 

8,000 

13,300 

Number of 
Busses N eoded 

20 

28 

10 

80 

138 

36. These children (all hut a few hundred at Hawthorne, 
Piedmont, Alexander Graham, :Myers Park High School, 
Eastover, West Charlotte and a few other places), if as
signed to the designated schools .. are entitled to tran.spor
tation under existin.g state law, independent of and regard
less of th1·S court's order respecting bussing. 

37. The court also finds that the plan proposed by the 
board would have required transportation for at least 5,000 
students in addition to those now being transported. 

38. 8eparabi.lity. Each of the jour pa.rts of the deseg
regation plan is separable fro1n the other. The re-zoning 
of elementarics can proceed independent of tlle pairing 
and grouping. The pairing and grouping can take place 
independent of all other steps. Til e irnplem.en.tatio'n of the 
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pairing and grouping plan itself can be done pieccm eal, 
one oro'up or several groups at a time, as transpm·tat·i01b 
becomes available. It was planned that way. 

39. The Tim.e Table. The Fcbrual'y 5, 1970 order fol
lowed the time ta hIe reqnested by the defendants. At the 
February 2 hearing, the !o;chool board attorney requested 
until April I, 1970 to desegregate the elementary schools 
(T. 20); he requested that high school seniors be allowed 
to graduate where they arc (T. 21) j he proposed continu
ing junior high students and grades 10 and 11 in their 
present schools until the third week before the end of 
school (T. 21). The request of Dr. Self, the school super
intendent, was identical as to elcmentaries and 12th grad
ers; he preferred to transfer 10th and 11 th graders about 
two weeks before school was over (T. 95). Availability of 
transportation wa~ the only caveat voiced at the hearing. 

40. The February 5 order expressly provided that "ra
cial balance" was not required. The percentage of black 
students ill the various parts of the plans approved vary 
from 3% black at Bain to 41 % black at Cornelius. 

41. Cost. Busses cost around $5,400.00 each, varying 
according to size and equipment. Total cost of 138 busses, 
if that many are needed, would therefore he about $745,-
200.00. That is much leRs than one week's portion of the 
:Mecklenbnrg' school budget. Busses last 1.0 to 15 years. 
The state replaces them when worn out. 

Some additional employees will be needed if the trans
portation system is enlarged. 

Defendants have offered various estimates of large in
creased costs for administration, parking, maintenance, 
driver education and other items. If they choose to incur 
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excess costs, the court call not prevent it. However, the 
evidence shows that school bus systems in Charlotte and • 

other urlnlll North Carolina counties tcnd t.o operate at 
lower costs per student than rllral systems. Adding a 
larger number of short-range capacity loads should not 
tend to illC~rease the preScllt overall per capita cost. of $40 
a year. 

It is the opinion and finding of the court that the annual 
transportation cost. pel' stucIen t., i neludi ng amortiza t.ion of 
the purelwse price of the busses, will bc at or close to 
$40.00, and that the t.otal annual cost, which is paid about 
half by the stnte ancl half by the cOllnty, of implementing 
this order, will not exceed the following: 

For zoned Elementa rics (1,:300 ) $ 52,000 
FOI' pai red Elementa ries (8,000) 320,000 
FOI' .J un ior Highs ( 2,500) 100,000 
For Senior Highs (1,500) 60,000 

$532,000· 

41. A·vai.lability_ The evidence shows that the defend
ant: North Carolina Board of Educa.tion has approximately 
40 bnllld new school busses and 375 used busses in storage, 
await.ing orders from school boards. Nonc had been sold 
at last I'cport. Thc st.ate is unwilling to sell any of them 
to ~fccklcnht1l'g because of t.he "anti-hussing" law. No or
ders for husses have been placed by the school board. 

If orders to manufacturers had been placed in early 
Fehrna ry, delivery in 60 or 90 days could have been antici
pated. The problem is not ono of availabilit.y of busses 

.. The locRI system's share of t.his figure would be $266,000.00, 
which at eurrent rates is ollly slightly 1I10rc than the Annual interest 
nr the VIII ue of the :1;3,000,000.00 worth of school propert.ies closed 
ill HJ60. 

• 
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but of unwillingness of Mecklenburg to buy them and of 
the state to furnish or make them available until final 
decision of this case. 

This the 21 day of March, 1970. 

/s/ JAMES B. MeMu,LAN 
James B. McMillan 
U1~ited States Distr·ict Judge 
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Pursuallt. t.o the order of the Fourth Circuit Court of 
Appeals, filed March 5, 1970, t.his memorandum is issued. 

Previous orders cover more than one hundred pages. 
The motions and exhibits and pleadings and evidence num
her thousnnds of pages, and the evidence is several feet 
thicl" It. may be useful to reviewing authorities to have 
a brief summary of the case in addition to the supple
mental facts on the questions of transportation. 

Before 1954, the schools ill Charlotte and Mecklenburg 
County were segrcgated by state law. The General As
sembly, in response to Brown v. Board of Education, 
adopted thc Pupil Assignment Act of 1955-56, North Caro
lina General Statutes, §1l5-176, which was quoted in the 
April 23, 1969 order and which is still the law of North 
Carolina. It provides that school boards have full and 
final authority to assign children to schools a 11(1 that no 
child can be enrol1cd in nor attend a school to which he 
has not been l;0 assigned. 

"Freedom of choice" to pick a school has never been 
a right of North Carolina public school students. It has 
been a courtesy offered in recent yeal's by some school 
boards, and its chief effect has been to preserve seJi,'Te
gation. 

Slight token desegregation of the schools occurred in 
the years following Brown. The Mecklenburg County and 
the Cl1arlotte City units were merged in 1961. 

This suit was filed in 1965, and an order was entered 
in 1965 approving the school board's then plan for de
segregation, which was substantially a freedom of choice 

• 
plan coupled with the closing of some all-black schools. 

There was no further court action until 1968, when a 
motion was filed requesting further desegregation. Most 
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white students still attended "white" schools and most black 
students still attended "black" schools. The figures on 
this subject were analyzed in this court's opinion of 
April 23, 1969 (300 F.Supp. 1358 (196!)), in which the 
background and history of local segregation and its con
tinuing discriminatory nature were analyzed at length. 
In that order the COlll-t ruled that substantial progress had 
been made and that many of the alleged acts of discrimina
tion were not proved. 

However, certain significant findings and conclusions 
were made which have been of record without appeal for 
eleven months. These include the following: 

1. The schools were found to be unconstitutionally 
segregated. 

2. Freedom of choice had failed; no white child had 
chosen to attend any black school, and freedom of 
choice promoted rather than reduced segregation. 

3. The concentration of black population in north
west Charlotte and the school segregation which ac
companied it were primarily the result of discrimina
tory laws and governmental practices rather than of 
natural "neighborhood" forces. (This finding was re
affirmed in the order of November 7, 1969.) 

4. The board had located and controlled the size 
and population of schools so as to maintain segrega
tion. 

5. The plan approved and put into effect in 1965 
had not eliminated unlawful segregation. 

6. The defendants operate a sizeable fleet of busses, 
serving over 23,000 children at an average annual cost 
(to state and local governments combined) of not more 
than $40 per year per pupil. 
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7. Transportation by bus is a legitimate tool for 
school boards to use to desegregate schools. 

8. Faculties were segregated, and ~honld be de
segregated.. 

9. Und.er Greet~ v. New Kent Gowdy School Board, 
391 U.S. 430 (1968), there was now an active duty 
to eliminate segregation. 

The board was directed to submit a plan to desegre
gate the schools. 

The order produced a great outcry from school board 
members and others. It also produced n plan which called 
for the closing of Second Wal'(l, the only black high school 
located near a white neighborhood; and it produced no 
rezoning, no elimination of gerrymandering, and. only 
minor changes in the pupil assignment plan. It did pro
duce an undertaking to desegreg'ate the faculties. The plan 
was reviewed in the c01lrt order of June 20, 1969, in which 
the court approved the provisioll for offering transporta
tion to children transferring from majority to minority 
situations and directed the preparation of a plan for pupil 
desegl'ega tion. 

The court also specifically fonnd that gerrymandering 
had been taking place; and several schools were cited as 
illustrations of gerrymandering- to promote or preserve 
segregation. 

In June of 1969, pursuant to the hue and cry which 
had been raised about "bussillg," :Mecklcnburg representa
tives in the General Assembly of North ·Carolina sought 
and procured passage of the so-called "an ti-bussing" sta
tute, N.C. G.S. 115-176.1. That statute reads as follows: 

"~115-176.1. Assignment of pupils based 
creed, color or national origin prohibited. 
son shall be refused admission into or be 

on race, 
-No per

excluded 
from any public school in this State on account of 
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rae€', creed, color 01' llational orib';n. No school at
tendance district or zone shall be drawn for the pur
pose of segregating persons of varions races, creed, 
colors or national origins from the community. 

"Where administrative ullits have divided the geo
graphic area into attendance districts or zones, pupils 
shall be assigned to schools within such attendance 
districts; provided, however, that the board of edu
cation of fill administrative unit may assign any pupil 
to a school outside of such attendance district or zone 
in order that such pupil may attend a school of a 
specialized kind including but not lintitcd to a voca
tional school or school operated for, or operating pro
grams for, pupils mentally or physically handicapped, 
or for any other reason which the board of education 
in its sole discretion deems sufficient. No student shall 
be assigned or compelled to aUend any school on ac
count of race, creed, color or national origin, or for 
the purpose of creating a balance or ratio of race, 
religion or national origins. Involuntary bussing of 
students in contravention of this article is prohibited, 
and public funds shall not be nsed for any such bussing. 

"The provisions of this article shall not apply to a 
temporary assignment due to the unsuitability of a 
school for its intended purpose nor to any assign
ment or transfer necessitated by overcrowded condi
tions or other CirCUlnl-stances which, in the sole discre
tion of the school board, fe-quire assignment or 1'e

assignment. 
"The provisions of this article shall not apply to 

an application for the assignment or reassignment by 
the parent, guardian or person standing in loco pa
rentis of any pupil or to any assignment made pur
suant to a choice made by any pupil who is eligible 
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to make such choice pursuant to the provisions of II 

freedom of choice plan voluntarily adopted by the 
board of education of an administrative unit. (1969, 
c. 1274.)" -

The board's next plan was filed July 29, 1969, and was 
approved for 1969-70 by the order of August 15, 1969. 
The August If) order contained the following paragraph: 

"The most obvious and constructive clement in the 
plan is that the School Board has reversed its field 
and has accepted its affirmative constitutional duty to 
desegreg'ate pupils, teachers, principals and staff mem
bers 'at the earliest possible date.' It has recognized 
that where people live should not control where they 
go to school nor the quality of their education, and 
that transportation may be necessary to comply with 
the law. It has recognized that easy methods will not 
do the job; that rezoning of school lines, perhaps whole
sale; pairing, grouping or clustering of schools j use 
of computer technology and all available modern busi-
11ess methods can and must be considered in the dis
charge of the Board's constitutional duty. This cOllrt 
does not take lightly the Board's promises and the 
Board's undertaking of its affirmative duty under the 
Constitution and accepts these assurances at face 
value. They are, in fact, the conclusions which neces
sarily follow when any group of women and men of 
good faith seriously study this problem with knowl
edge of the facts of this school system and in light of 
the law of the land." 

The essential action of the board's July 29, 1969 plan 
was to close seven inner-city black schools and to re-assign 
their pupils to designated white suburban schools, and to 

• 
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transport these children by bus to these 8U burban schools. 
In addition, it was proposed to re-assign 1,245 students 
from named black schools to named suburban white schools 
and provide them transportation. 

The total of this one-way transportation of black stu
dents only to white schools under this plan was stated to 
he 4,245 children. 

No problem of transpo rtation or other resources was 
raised or suggested. 

The evidence of the defendants is that the property 
value of the schools thus closed exceeds $3,000,000. For 
the most part, that property sta11(1s idle today. 

The "anti-bussing!! law was not found by the board to 
interfere with this proposed wholesale re-assigl1ment and 
"massive bussing," of black children only, for pm·poses 
of desegregation. 

The plan, by order of August 15, 1969, was approved 
on a one-year basis only, and the board was directed to 
prepare and file by November 17, 1969, a plan for complete 
desegregation of all schools, to the maximum extcnt pos
sible, by September 1, 1970. 

The defendants filed a motion asking that the deadline 
to prepare a plan be extended fl·om November 17, 1969, 
to February I, 1970. The court called for a. report 011 the 
results of the July 29, 1969 plan. Those results were ont
lined in this court's ordm' of November 7, 1!J69. In sub
stance, the plan which was supposcd to bring 4,245 children 
into a desegregated situation had been handled or allowed 
to dissipate itself in such a way that only about one-fourth 
of the promised transfers were made; and as of now only 
767 black children a re actually being t.ransported to subur
ban white schools instead of the 4,246 advertised when 
the plan was proposed by the board. (See defendants' 
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March 13, 1970 response to plaintiffs' requests for admis
sions. ) 

The meager results of eight months of planning were 
furt.her set Ollt in t.his court's November 7, 1969 order, 
as follows: 

"THE SITUATION TODAY 

"The following table illustrate~ the racial distribution of the 
present school population: 

% WHITE 

100% 
98-99% 
%-f17% 
flO-!Wfo 
8G-89% 

% BLACK 

100% 
flS-!J9% 
90-07% 
5G-89% 

% BLACK 

32-49% 
17-20% 
22-29% 

SCHOOLS READILY IDENTIFIABLE AS \VmTE 

NU~rBER OF NUMBERS OF STUDENTS 

SCHOOLS -\Va ITE BI.ACK 'I'OTA !,s 

9 6,605 0) 6,607 -
fI 4,801 4ft 4,850 

12 10,836 505 11,341 
17 14,070 1,243 15,313 
]0 8,700 l,lG9 9,S69 

57 45,012 2,968 47,!)80 

SCHOOL:'; READILY IDENTIFIABLE AS BLACK 

NUMBER OF NUlIIBERS OF STUDENTS 

SCHOOLS ,VBlTE BLACK TOTAL!'; 

11 2 9,216 9,218 
5 41 3,432 3,473 
3 121 1,297 1,418 
(j 989 2,252 3,241 

1,153 16,197 17,350 

SCI100U, NOT READILY IDENTIFIABLE BY RACE 

NUMBER OF 

SCHOOLS 

10 
8 
6 

24 

NU?llBERS OF STUDENTS 

\VEIITE Br,ACK TOTALS 

4,320 
5,363 
3,980 

2,868 
1,230 
1,451 

5,549 

7,188 
n,593 
5,431 

TOTALS: lOG 

13,663 

59,828 24,714 

19,212 

84,542 
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Some of the data from the table, re-stated, is as follows: 

Nuro ber of schools ................................................... . 
N umber of white pupils .......................... __________ . __ _ 
N umber of black pupils ... _ ................................... . 
Total pupils ....................................................................... . 
Per cent of white pupils ............................... ________ _ 
Per cent of black pupils ......................... _ .. ____ . ______ _ 

N umber of "white" schools ................................... . 
Number of white pupils in those schools ....... . 
N umber of "black" schools ................................ ___ _ 
Number of black pupils in those schools ......... . 
Number of schools not readily identifiable by 

race ........................................................................................ . 
Number of pupils in those schools ................... . 
Number of schools 9S-100ro black ........ ____ ......... . 
Negro pupils in those schools ............................. . 
Number of schools 98-100% white ....................... . 
White pupils in those schools ........ __ .... _______________ _ 

106 
59,828 
24,714 
84J542 

71ro 
29% 

57 
45,012 

25 
16,197 

24 
19,212 

16 
12,648 

18 
11,406 

"Of the 24,714 Negroes in the schools, something above 
8,500 are attending 'white' schools 01' schools not readily 
identifiable by race. 1I10re than 16,000, however, are obvi
ously still in all-black or predo'm,inantly black schools. The 
9,216 in 1ooro black situatiolls are considerably more than 
the number of black students in Charlotte in 1954 at the 
time of the first Brown decision. The black school prob
lem has not been solved. 

"The schools are still in major part segregated or 'dual' 
rather than desegregated or 'unitary.' 

"The black schools are for the most part in black resi
dential areas. However, that does not make their segrega
tion constitutionally benign. III previous opinions the facts 
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respecting their locations, their controlled size am1 their 
population have already been found. Briefly summarized, 

these facts are that the present location of white schools in 
white areas 1111(1 of black schools ill black areas is the result. 
of a varied group of elements of public and pri va te action, 
all deriving their hasic strength originally from public law 
01' state or local governmental action. These elements in
clude among others the legal separation of the races in 
schools, school busses, public accommodations alld housing; 
racial restrictions in deeds to land; zoning ordinances; cit.y 
planning; urban renewal; location of lJublic low rent hons
ing; and the actiolls of the I)I"eSent School Boa I'd and others, 
before and since ]954, in locating and contro11ing the capac
ity of schools so that there would usually be black schools 

" 

handy to black neighborhoods and white schools for white 
neighborhoods. There is so much state action embedded 
in and shaping these (~vent.s that the I'csulting segregation 
is not innocent or 'de facto,' and the resulting schools are 
not 'unitary' OJ' desegregated. 

"FREEDOM OF CHorCE 

"Freedom of choice has tended to perpetunte segrega

tion by allowing children to get ont of schools whcl"c thci l' 
race would be in a minority. The essential failure of the 
Boa"d's 1969 pupil plan was in good measure due to free
dom of choice. 

"As the court recalls the evidence, it shows that no 'White 
stItdents 11 ave ever chosen to a ttclld any of th e 'black' 
schools. 

"Freedom of choice docs not make a segregated school 

system lawful. As the Supreme Court s[lid in Gree-n v. 

New K ClIt Counf.y. 391 U. S. 430 (1968) ; 

",. • "" If there arc reasonably availahle other ways, 
such for" illustration as zoning, promising speedier and 
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more effective conversion to a unitary, nonracial school 
ysstem, "freedom of ehoicc" must be beld unacceptable.' 

"Redrawing attendance lines is not likely to accomplish 
anything stable toward obeying the constitutional mandate 
as long as freedom of choice or freedom of transfer is 
retail1ed. The operation of these schools for the foresee
able future should not include freedom of choice or trans
fer except to the extent that it reduces segregation, although 
of course the Board under its statutory power of assign
ment can assign any pupil to any school for any lawful 
reason." 

(The information on the two previous pages essentially 
describes the condition in the Char lotte-Mecklenberg 
schools today.) 

Meanwhile, on October 29, 1969, the Supreme Court ill 
Alexander v. Holmes County, 396 U. S. 19 (1969), ordered 
thirty Mississippi school districts desegregated immediately 
and said that the Court of Appeals 

" ... should have denied all motions for additional time 
because continued operation of segregated schools un
der a standard of allowing all deliberate speed for 
desegregation is no longer constitutionally permissible. 
Under explicit holdings of this Court, the obligation 
of e've'ry school district is fo tenni'nate dual school 
systems at once and to operate now and hereafte'l' only 
ttnitary schools. Griffin v. School Bourd, 377 U.S. 218, 
234 (1964) j Green, v. School Boa·td of New Kent 
County, 391 U. S. 430, 4-39, 442 (1968)." (Emphasis 
added.) 

Because of this action and decision of the Supreme Court, 
this court did not feel that it had discretion to grant the 
requested time extension, and it did not do so. 
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The board then filed a further desegregation plan on 
November 17, 1969. The plan was reviewed in the order of 
December 1, 1969. It \\'as not approved because it rejected 
the goal of desegregating all the schools 01' even all the 
black schools. It Pl'oposed to concentrnte all methods such 
as rl'zoning and freedom of choice and to discard any can· 
sider'atioll of pairing, grouping, clustering and transport· 
ing or other methods. It proposed to retain numerous all· 
hlack schools, 

The performanco results, set out in previous orders, show 
that the all-black schools lag far behind white schools or 
deseg-fcgated schools, 

The cOHrt, in an order dated December 1, 1969, reviewed 
the recent decisions of court.s and laid out specific guide
lines for the preparation of a plan which would desegregate 
the schools. A consultant, DI'. John A, Finger, Jr., was 
appointed to draft a plan for the desegregation of the 
schools for use of t.he court in prepariJlg a final order. The 
school board waS Huthol'ized and encouraged to prepare an
other plan of its OWll if it wished. 

Dr. Finger worked with the school board staff members 
over' a pel'iod of two mont.hs, He drafted several different 
rlall~. When it. became apparent that he could produce 
and would produce a plan which would meet. the requi re
ments outlined in the court.'s order of December 1, 1969, the 
school staff members prepared a school board plan which 
would he subject to the limitations the board had described 
in its November 17, 1969 report.. The result was the pro
chlCt.ion of two plans the boarel plan and the plan of t.he 
consultant, Dr. Finger. 

The detailed work 011 both final plans was done by the 
school board staff. 

The high school plan prepared by the hoard ·was recom· 
mended hy Dr. Finger to the court with one minor change . 
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This change involved tmnsporting three hU11(lred inner city 
black children to Independence High School. As to high 
school students, then, the plan which was ordered by the 
court to take effect on May 4, 1970 is the school board's 
plan, with transportation added for th,'ce hundred students. 
The proportion of black children in the high schools varies 
from 1770 to 36% under this plan. 

For junior high schools, separate plans were prepared 
by Dr. Finger and by the board. The board plan would 
have used zoning to desegregate all the black junior high 
schools except Piedmont, which it would have left 90% 
black. The Finger plan employed l'e-7.0ning as far as ap
peared feasible, and then provided for transportation be
tween inner city black zones and outlying white schools to 
desegregate all the schools, including Piedmont. 

The court offered the school board the options of (1) re
zoning, or (2) closing Piedmont, or (3) two-way transport 
of students between Piedmont and other schools. or (4) 
accepting the Finger plan which descgregates aU junior 
high schools. 

The board met and elected to adopt the Finger plan 
rather than close Piedmont or rearrange their own plan. 
The Finger plan may require the transportation of more 
stud~nts than the board plan would have required, hut it 
handles the transportation more economically and effi
ciP.Jltl:-.r, and does the job of desegregating the junior high 
schools. The percentage of black students in the junior 
hig-h 8('.hoo15 t.hus constituted will vary from gro to 33%. 

The transportation of junior high students called for 
in the plan thus adopted by tbe board pursuant to the eourt 
order of February 5, 1970, is essentially the same sort 
thHt was ndopted without hesitation for 4,245 black chil
(1I"rn when t.he seven black inner city :;;choo15 were closen 

in 1969. 



• 

171a • 

Su.pplemental Memorandum dated March 21, 1970 

For elementary schools the problem is more complicated. 
Dr. Finger prepared several plans to desegregate the ele
mentary schools and reviewed them with the school staff. 
It was apparent that even the gerrymandering considered 
by the board could not desegregate all the elementary 
schools, and that withont transportation there is no way 
by ,,-hich in the immediate future the continuing effects of 
state imposed segregation can be removed. Dr. Finger 
prepared a plan which proposed re-zouing of as many 
schools as could be desegregated by l'e-zoning and which 
then proposed pfl i ring or grouping of schools. By pairi ng 
or gronping, a black school and one 01' more white schools 
could be desegregated by having gradCf; one through four, 
bJack and white, flttend the white schools, and by having 
grades five nnd six~ black Hnd white, attend the black school, 
and by providing transportation whore need.~d to accom
plish this. 

The original Finger plan proposed to group hhlCk i]lne1" 
eity schools with white schools mostly in the south and 
sontheai'lt perimeter of the district. 

The school staff drafted a plan which went as far as 
they could go with re-zoning and stopped there, leaving 
half the black elementarv children in black schools and half -
the white elementary chiliiren in white schools. 

In other words, hoth the plan event.ually proposed by the 
school hoard and t.he plan proposed by Dr. Finger went 
flS far as was thought practical to go with rc-zoning. The 
distinction is that the Finger plan goes ahead and does the 
job of desegregating t.he black elementary schools, whereas 
the board plan stops half way through t.he job. 

In its original form the Finger pllln for elementary 
s~hools would have required somewhat less t.ransport.ation 
thnn it.s final form, hut would have been more rlifficnlt to 
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put into effect rapidly. The pressure of time imposed by 
decisions of the Supreme Court and other appellate cou rts 
had become such that there was concern lest there be an 
order from one of the appellate courts for immediate 
Fehruary or March desegregation of the entire system. The 
school staff therefore, based on Finger's guidelines, pre
pared a final draft of his plan incorporating pairing, group
ing and transporti11g on a basis which would better allow 
for early imp1ementation with a minimum of administrative 
complications, in lieu of his original plan. 

The result is that. t.he plan for elementary schools which 
is known as the "Finger plan" was prepared in detail by 
the. school staff and incorporates the thought and work of 
the staff on the most efficient method to desegregate the 
elementary schools. 

The time table originally adopted by this court in April 
of 1969 was one calling for substantial progress in 1969 
and complete desegregation by September 1970. However, 
on October 29, 1969, in Alexander v. Holmes County, t.he 
Supreme Court ordered immediate desegregation of sev
eral Deep South school systems and said that the Court 
of Appea]s "slwuld have denied all motions for additional 
time." The Supreme Court adhered to tbat attitude in all 
decisions prior to this court's order of Fehruary 5, 1970. 
In Carter v. West Fe7iciana Parish, - U. S. (Janu
ary 14, 1970), they reversed actions of the Fifth Circuit 
Court of Appeals which had extended time for desegregat
ing hundreds of thousands of Deep South child ron beyond 
February 1, 1970. In Nesb·it v. Statesville, et a1 .. , 418 F.2d 
1040, the Fourth Circuit Court of Appeals on December 2, 
1969, ordered the desegregation by January I, 1970, of 
s('hoo]s in Statesville, Reidsville and Durham, North Caro
lina. Referring to the A7.ex(mder v. Holmes County deci

sion, the Fourth Ci rcuit said: 
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"Thc clear mandate of the Court is immediacy. Further 
delays will '1I0t be tolerated in this circuit." (Emphasis 
added.) 

In that opinion the Court directed this district court to 
ndopt a plan on December 19, 1!169, for the City of States
ville, effective January 1, 1970, wbicb "must provide for 
the elimit7ntio-n of the racial clwract.eTistics of Morningside 
School by lJ({iri1/.g, zoning or consolidation . ... " As to 
Durham and Halifax, Virginia, courts were ordered to ac
complish the nccessary purpose by methods including pair
ing. zoning, reassignment or (tany of.7/Cr mcJ.hod that ma!J 

be expected to work." 
In Wh'ittCllbw-,fl v. Greenville Cout/ty. South Carolina, 

-- F.2d -- (.January 1970), the Fourt.h Circuit COl1l't 
of Appeals, citing H olmcs County and Carter v. West Feli
cirl11(1 Parish, said: 

• 

"Afore imporbmtly the Supremo Court. said emphati
cally it meant precisely what it saiel in AlexandM that 
general reorganization of school systems is requisite 
110\\', tha t the requirement, is not restricted to tlz e sell()ol 

districts before the 8upr'e1lw Court in Alexander, and 
that Courts of Appeals on] not to authorize i.he post
poncment of gr.nel"al reorganization until Scptember 
1970." (Emphasis added.) 

As to Grecm!ille .. in a ease involving 58,000 children, the 

Court said that 

"Tho plan for Greenville may be based upon the revised 
plan suhmitted by the school board or upon any other 
plan that will create rr unitar!J school s?Jsiem." (Em
phasis added.) 
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The Court further said: 

"The District Court's orde-r shall not be stayed pend
ing any appeal which may be taken to this court, but, 
in the event of an appeal, modification of the order 
may be sought in this court by a motion accompanied 
by a request for immediate consideration." 

Upon rehearing the Fourth Circuit Court of Appeals said 
on January 26, 1970: 

«The proper functioning of our judicial system, requires 
that subordinate courts and public officials faithfully 
execute the orders and directions of the Supreme Court-. 
Any other course would be fraught with consequences, 
both disastrous and of great magnitude. If there a-re 
appropritae exceptions, if the District Courts and the 
Courts of Appeals are to have some discretion to per
mit school systems to finish the current 1969-1970 school 
year under current methods of operation, the F:hlprem,e 

C01trt may declare them, but no membe-T of this court 
can read the opinions in CARTER as leaving any roo-m. 
for the exercise bU this court in this case of any dis
cretion in considering a request for postponement of 
the reassignment of children and teachers until the 
opening of the next school year. 

"For these reasons thc petition for rehearing and for 
a stay of our order must be deniefl." (Emphasis added.) 

The above orders of the Supreme Court and the Fourth 
Circuit Court of Appeals arc the mandates under which 
this court bad to make a decision concerning the plan to be 
adopted and the time when the plan should be implemented. 
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This court conducted hearings on February 2 and Feb
ruary 5, 1970, upon the content and the effective date of 
the plans for desegregation of the Charlotte-Mecklenburg 
scbools. On February 2nd, .Mr. 'Waggoner, the attorney 
for the school boa I'd, requested the eourt to adopt a time 
t.able under which the elementary schools would be deseg
regated immediately after Easter (about April lst) and the 
junior highs and senior highs would be desegregated in 
:May, a bout the third week before the end of school. Dr. 
Self, the school superintendent, requested essentially the 
same time table. 

Dr. Self testified that the job could be done as to all 
students in the times requested if transportation could 
he arrangerl; and he and Mr. ,Vaggol1er indicated that by 
staggering houl':::; of :::;chool and by effective use of busses 
the transportation problem might be solved. 

The Supreme Court in Griffin. v. Pri11ce Edwat'(l County, 
3i7 U. S. 218 (19(14), had held that It school board could 
fmel should validly be required by i\ district court to re
open a whole county school system rather than keep it 
closed t.o avoid desegrcgation, even though levying taxes 
and borrowing money might be necessary. 

In view of the decisions above mentioned and the facts 
hefore the court, it appeared to this court that the un
donhted difficulties and inconveniences and expense caused 
by t.nlllsferring children in mid-year to :::;chools they did 
110t choose would have to be outweighed by the mandates 
of the Suprcme Cou!'t. nnd the Fourth Circuit. Conrt of 
Appeals and that t.his comt. had and has a duty to require 
act.ion now. 

On February 5, 1970, t.herefore, a few days after the 
second Greenville opinion, this court. entered its order for 
desegregation of the schools. 



H6a 

Supplemental Memorandum dated March 21, 1970 

The time table set in, the February 5, 1970 order is pre
cisely the ti1ne table suggested by 1111'. Waggoner, the at
torney for the defendants, in the record of the Februa.ry 2, 

1970 hearing. 
Paragraph 16 of the February 5, 1970 order reads: 

"The duty imposed by the law and hy this order is the 
desegregation of schools and the maintenance of t.hat 
condition. The plans discu~sed in this order, whether 
prepared by Board and stuff or hy outside consultants, 
such as computer expert, I\{r. John W. Weil, or Dr. 
John A. Finger, Jr., are illustra.tions of means or 
partial mea.tls i-o tha.i end. The defendants are en
com'aged to use their full 'know-how' and resources 
to attain the results above described, and thus to 
achieve the ('.onstitutional cnrl by any means at their 
disposal. The test is not the method or plan, but the 
results." 

The above summary is an outline only of the most sig
nificant steps which have brought this case to its present 
position. Details of all the developments mentioned in this 
summary appear in previous orders :'Iud in the lengthy 
evidence. 

Pursuant to the direction of the Circuit Court, this court 
has made and is filing contemporaneously herewith supple
mental detailed findings of fact bearing on the transporta
t.ion question. 

• 

This the 21st day of March, 1970. 

/s/ JAMES B. McMILLAN 
James B. McMillan 
United Stat.es District Judge 
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In the original order of April 23, 1969, and in the order 
of August 15, 1969, the projected time for completion of 
desegregation of the schools was set for September 1970. 
The court did not then consider and never has at any time 
considered that wholesale mid-year or mid-term transfers 
of pupils or teachers wcre desirable. Furt.hermore, it was 
contemplated by all pa rties that this time table would allow 
time for orderly dcvelopment of plans as well as for appeal 
by all who might wish to appeal. 

On October 29, 1960, in Alexan.der v. Holmes County, the 
Supreme Court ordered the immediate desegregation of 
scbools involving many thousands of Mississippi school 
children. In Carter v. West Feliciana Parish, U. S. 

(Janual'Y 14, 1970L the Supreme Court reversed the 
Fifth Circuit Court of Appeals and set a February I, 1970 
deadline to dcsegrcgate schools in Gulf Coast states in
volving many thousands of children. In Nesbit v. States
ville, 418 F.2d 1040, on December 2, 1969, the FOlll·th Circuit 
read Alexander as follows: 

"The clear mandate of the Court is immediacy. Further 
delays will not be tolerated in this ci rcuit." 

In Whittenburg v. Greenville County, South Carolina, -
F.2d (January 1970), the Fourth Circuit Court of Ap
peals read Ar.e~wl1der to say that 

" ... general reorganization of school systems is requi
site now, that the requirement is not restl'icted to the 
~ehoo] districts before the Supreme Court in Alexander, 
nnd that Courts of Appeals are not to authorize the 
postponement of general reorganization until Septem
ber 1970. 

• • • 
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"The District Court's order shall not be stayed pending 
any appeal 'Which may be taken to this court, . . . 
(Emphasis added.) 

On January 26, 1970, on re-hearing, the Fourth Circuit 
Court of Appeals said: 

"The proper functioning of Ollr judicial system "equires 
that subordinate courts and public officials faithfully 
execute the oruers and directions of the Supreme 
Court .... no member of this court can read the 
opinions ill Carter as leaving any room fo1' the exer
cise by this court in this ease of ally discret.ion in 
considering a request. for postponement of the reassign
ment of children and teachers until the opening of the 
next school year." 

The petition of Greenville for a stay of the order was 
again denied, and the Greenville schools were desegregated 
as of February 16, 1970. 

The last Greenville decision was ten days old at the time 
of this court's order of February 5, 1970. These were the 
mandates under which it was ordered that the Charlotte
Mecklenburg schools should he desegregated before the 
end of the spring terro, and that the mandate should not 
be stayed pending appeal. 

Since that time, several suits have bf'en filed in state 
court seeking to prevent implementation of the February 
5, 1970 order, and decisioll hy the three-judge court now 
cOllSidering the constitutionality of the "anti-bussing" law, 
North Carolina Ge11era1 Statutes, ~115-176.1, !.loes not ap
pear likely before April 1, 1970. The appeal of the de
fendants in the Swann case to the Fourth Circuit Court 
of Appeals is not scheduled to be heard until April 9, 
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1970, and there is no way to predict when a decision on 
that appeal will be rendered. There is also ]10 way to pre
dict when a final decision by the Supreme Court will be 
made on any of these issues, nor what the final decision 
may be. 

Furthel"UlOre, notwithstanding the Holmes County, 
Greenville, Carter and Statesville decisions, the Fourth 
Circuit Court of Appeals has now rendered a stay as to 
certain portions of the February 5, 1970 order, and a peti
ti011 to vacate that stay has been denied by the Supreme 
Court. The Fourth Circuit Court of Appeals and thc Su
preme Court have now demonstrated an interest in the 
cost and inconvenience and disruption that the order might 
produce ~ factors which, though hussing was not specifically 
mentioncd, appcar not to havc been of particular interest 
t.o either the Fourth Circuit COUlt Or the Supreme Court 
w]wn Holmes County, Carter, Oreenville and Statesville 
were decided. 

The on]y reason this court entered an order I"f~quiring 

mid-semester transfer of chi]dren was its belief that the 
languagc of the Supremc Court and the Fourth Circnit 
a bO\'e quoted in this order, given its reasonable interpre
tation, required district courts to direct desegregation be
{ol'e the end of this school year, 

The urgency of "desegregation now" has now heen in 
part rlispellcd by the same courts which ordered it, and 
the con rt still holrls its original view that major desegre
gation moves should not take place during school terms 
nor piecemeal if they can be avoided. 

Thereforefore, IT IS ORDERED, that the time table for 
implementation of this court's order of February 5, 1970 
he, And it i~ hereby modified so tbat the implementation 
of the varions parts of the desegregation order will not be 
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required until September I, 19'70, subject, however, to any 
different decisions that may be rendered by appellate courts 
and with the proviso that the school board may if they wish 
proceed upon any earlier dates they may elect with any 
part 01' parts of the plan. 

This is the 25th day of March, 19'70. 

/s/ JAMES B. McMILLAN 
James B. McMillan 
United States District J'udgc 
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On March 26, 1970, the defendant school hoard filed 
"OBJECTIONS AND EXCEPTIONS TO SUPPLEMENTARY FINDINGS 

OF FACT OF MARCH 21, 1970, AND :MOTION FOR MODIFICATION 

AND CLARIFICATION ~rHEREOF.JJ The COli rt has reviewed the 
(]uestions raised in that document and makes further find
ings of fact with reference to certain of its I1umbered para
graphs as follows: 

1111 1, 4, 16, 40. The annual school bus cost per pupil 
transported, including everything except the original cost 
of tbe bus, parking arrangements and certain local adminis
trative costs, for the 1968-69 year, was $19.92. The state 
reimburses the Charlotte-Afecklenburg school system ap
proximately this $19.92 per pupil. The April 23, 1969, and 
February 5, 1970, findings of fact estimated the original 
cost and periodic replacement of the busses themselves at 
$18 to $20 per pupil per yem·, which, added to the $19.92, 
resulted in the estimate of $40 as the total annual per 
pupil tnmsportation cost. That estimate assumed that the 
local schools would have to pay for periodic replacement 
of busses as well as for their original purchase. Since it 
is now cl'?RI' from the deposition of D . .T. Dark that the 
replacement of wom ont or ohsolescent busses is included 
ill the $19.92 figure, the overall estimate of $40 per pupil 
per year is far too high. Instead of a conti1Hting annual 
local per pupil cost of $1S or $20 to supply and replace 
busses, as the court originally understood, the local board 
will have to bear only administrative and parking expense!';, 
plus the original, one-time pJ:ll"chase of the busses. This 
cuts the anTlual cost of bus transportation from nearly $40 
pel' pupil pel' year as originally estimated, to a figure closer 
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to $20 per pupil per year, and reduces the capital outlay 
required of the local board to the one-time purchase of 
about 138 busses at a cost of about $745,200.00, plus what
ever may prove to be actually required in the way of addi
tional parking fllciJities. Paragrapbs I, 4-, 16 Rnd 40 of 
the supplemental findings of fact are amended accordingly. 

mr 2, 4, 11, 34. Although the evidence concerning the 
5,000 children currently transported by City Coach Lines 
lacks clarity, the court agrees with the defendant that it 
should not be inferred that they are the source of payment 
for this transportation, and the court specifically corrects 
the previous finding so as to delete any reference to the 
source of payment for this transportation. 

If 21. The school board's July 29, 1969 plan (see pages 
457 -459 of the record on appeal) proposed the transfer 
and transportation of over 4,200 black children. The court 
on November 7, 1969, on the basis of the then evidence, 
found tbat the number actually transferred was 1,315. The 
affidavit of J. D. Morgan dated February 13, 1970 (para
graph 4, page 770 of the record on appeal), indicated that 
the number of these students being transported was 738, 
requiring 13 busses. The findings of fact propospd by the 
defendants gave the number as "over' 700." The J. D. 1\[01'

gan affidavit of March 21., 1970, indicated that the number 
of busses was 30 instead of 13. From this conflicting evi
dence the court concluded that "several hundred" waR aA 
accurate as could be found under the circumstances. 

11' 33. Paragraph 33 is amended as requested by adding 
after the word "schools" in the eleventh line of the pal'fI
graph: 
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"-and about 5,000 black children, grades 
four, to outlying white schools." 

one th rongh 

~ 34(f). The avel'age straif/ht line mileage between the 
elementary schools paired or grouped under t.he "Cl'OSS

bussing" plan is approximat.ely 5112 miles. The average 
bus t1"ip mileage of about seven miles which was found in 
paragraph :34(f) was arrived at by the met.hod which J. D. 
]'Ilorgan, the county school bus snperintendent, testified 
he uses for such estimutes-· ·taking straight liue mileage and 
aelding 25%. 

As to the other items in the document, the court has 
analyzed them carefully and finds that they do not justify 
any fmther changes in the facts previously found. 

This the ;3 I'd day of April, ] 9iO. 

lsi JAMES B. McMIlLAN 

James B. Mc:Millan 
United States District .Judge 
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UNITED STATES COURT OF APPEALS 

FOR THE FOURTH CIRCUIT 

2 2 22 

No. 14,517 

No. 14,518 

L2 

JAMES E. SWANN, et al., 

Appellees and Cross-Appellants, 

-versus,-

CHARLOTTE-MECKLENBURG BOARD OF EDUCATION, et al., 

A P1Jeliants am.d Cross-Appellees. 

Appeals from the United States District Court for the 
Western District of North Carolina, at Charlotte. James B. 
Mcniillan, District Judge. 

(Argued April 9, 1970. Decided May 26, 1970.) 

Before H.HNSWORTH, Chief Judge, SOBELOFF, BOREMAN, 

BRYAN, WINTER, and BUTZNER, Circuit Judges, sitting en 
banc.~ 

BUTZNER, Circuit Judge: 

The Charlotte-Mecklenburg School District appealed 
from an order of the district court requiring the faculty 
and student body of every school in the system to be ra
cially mixed. We approve the provisions of the order deal-

~ Judge Craven disqualified himself for reasons stated in his 
separate opinion. 
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ing with the facuIties of all schools 1 and the assignment of 
pupils to high schools and junior high schools, but we 
vacate the order and remand the case for further consid
eration of the assignment of pupils attending elementary 
schools. We recognize, of cou)"se, that a change in the 
elementary schools may require some modification of the 
junior and senior high school plans, and our remand is 
not intended to preclude t.his. 

1. 

The Charlotte-1.fecklenburg school system serves a pop
ulation of over 600,000 people in a combined city and county 
area of 550 square miles. With 84-,500 pupils attending 106 
schools, it ranks as the nation's 43rd largest school district. 
In Swann v. Clwrlottc-Mecklenbu.l"g Rd. of Ed., 369 F.2d 
29 (4th Cir. 1966), we approved a desegl"egation plan based 
on geographic zoning with a free transfer provision. How
ever, this plan did not eliminate the dnal system of schools. 
The district court found that elm'ing the 1969-70 school 
year, some 16,000 black pupils, out of a total of 24,700, were 
attending 25 predominantly black schools, that faculties 
had not been integrated, and that othe,· administrative 
practices, including a free transfer plan, tended t.o per
petuate segregation. 

Notwithstanding our 1965 approval of the school board's 
plan, the dist.rict court properly held that the board was 
impermissibly operating a dual system of schools in the 

1 The board's plan provides: "The faculties of all schools will be 
assigned so that the ratio of black teachers to white teachers in each 
school will be approximately the same as the ratio of black teachers 
to white teachers in the entire school system." We have directed 
ot.her schoul boards to desegregate their faculties in this manner. 
See Nesbit v. Statesville City Bd. of Ed., 418 F.2d 1040, 1042 (4th 
Cir. 1969); cf., United States v. Montgomery Count.y Bd. of Ed., 
395 U.S. 225, 232 (HIG9). 

• 
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light of subsequent decisions of the Supreme COli rt, Green, 
v. School Rd. of New Kent County, 391 U.S. 430, 435 (1968), 
"Monroe v. Rd. of Comm.'rs, 391 U.S. 450 (1968), and Alex
ander v. Holmes County Bd. of Ed., 396 U.S. 19 (1969) . 

• 

The district judge also found that residential patterns 
leading to segl'egation in the schools resulted in part from 
federal, state, and local governmental action. These find
ings are supported by the cvidence Hnd we accept them 
under familiar principles of appellate review. The district 
judge pointed out that black residences are concentrated 
in the northwest quadrant of Charlotte as a result of both 
public and private action. North Carolina courts, in com
mon with many courts elsewhere, enforced racial restric
tive covenants on real property~ until Shelley v. Kraemer, 
334 U.S. 1 (1948) prohibited this discriminatory practice. 
Presently the city zoning ordinances differentiate between 
black and white residential areas. Zones for black areas 
permit dense occupancy, while most white areas are zoned 
for restricted land usage. The district judge also found that 
urban renewal projects, supported by heavy federal financ
ing and the active participation of local government, con
tributed to the city's racially segregated housing patterns. 
The school boara, for its part, located schools in black resi
dential areas and fixed the size of the schools to accommo
date the needs of immediate neighborhoods. Predominantly 
black" schools were the inevitable result. The interplay of 
these policies on both residential and educational segrega
tion previously has been recognized by this and other 
courts. 3 The fact that similar forces operate in cities 

- . • 

~ E.g., Phillips v. Wearn, 226 N.C. 290, 37 S.E.2d 895 (1946). 

• E.g., Henry v. Clarksdale Munic. Separate School Dist., 409 
F.2d 682,689 (5th Cir.), cert. denied, 396 U.S. 940 (1969); United 
States v. School Di8t. 151 of Cook County, 404 F.2d 1125, 1130 
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throughout the nation under the mask of de facto segrega
tion provides no justification for allowing us to igtlOl'e the 
part that govcl'llment plays ill creating segregated neigh
borhood schools. 

The disparity in the number of black and white pupils 
the Charlotte-Mecklenburg School Board busses to pre
dominantly black and white schools illustrates how coupling 
residential patterns with the location of schools creates 
segregated schools. All pupils are eligible to ride school 
buses if they live farther than nl:! miles from the schools 
to which they are assigned. Overall statistics show that 
about one-half of the pupils entitled to transportation ride 
school buses. Only 541 pupils were hussed in October 1969 
to predominantly black schools, which had a total enroll
ment of over 17,000. In contrast, 8 schools located outside 
the black residential area have in the aggregate only 96 
students living within 1% miles. These schools have a total 
enrollment of about 12,184 pupils, of whom 5,349 ride school 
buses. 

II. 

The school board on its own initiative, or at the direc
tion of the district court, undertook or proposed a number 
of reforms in an effort to create a unitary school system. 
It closed 7 schools and reassigned the pupils primarily to 
increase racial mixing. It drasticnl1y gerrymandered school 

• • - = -
(7th Cir. 1!l68), alJ'o 286 F. Supp. 786, 798 (N.D. Ill. 1968); 
Brewer v. School Bd. of City of Norfolk, 397 F.2d 37, 41 (4th Cir. 
1%8) ; Keyes v. School Dist. No. One, Denver, 303 F.Supp. 279 
and 28[1 (D. Colo.), stay pending appeal granted, . F.2d -
(10th Cil·.), slay vacated, 396 U.S. 1215 (1969); Dowell v. School 
Bd. of Oklahoma City, 244 F.Supp. 971, 975 (W.D. Okla. Hi65) , 
aff'd, 375 F.2d 158 (lOth Cir.), CC1·t. denicd, 387 U.S. 931 (HJ67). 
See generally Fiss, Racial Imbala.llcc in the Public Schools: The 
Constitutional 0011CCptS, 78 Harv. L. Rev. 564 (1965). But see, 
Deal v. Cincinnat.i Bd. of Ed., 41!J F.2d .1387 (6th Cir. 1969). 

.- .. 
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zones to promote desegrega.tion. It created a single athletic 
league without distinction between white and black schools 
or athletes, and at its urging, black and white PTA councils 
were merged into a single organization. It eliminated a 
school bus system that operated 011 a racial basis, and 
established nondiscriminatory practices in other facets of 
the scbool system. It modified its free transfer plan to 
prevent rcsegl'egation, and it provided for integration of 
the faculty and administrative st.aff. 

The district court, after a painstaking analysis of the 
board's proposals and the relevant authorities, disapproved 
the board's final plan, primarily because it left ten schools 
nearly a]] black. In reaching this decision, the district court 
held that the board must integrate the student body of every 
schoo] to convert from a dual system of schools, which had 
been established by stat.e action, to a unitary system. 

The necessity of dealing with segregation that exists 
hecause governmental policies foster segregated neighbor
hood schools is not confined to the Charlotte-Mecklenburg 
School District. Similar segregat.ion occurs in many other 
cities throughout the nation, and constitutional principles 
dealing with it should be applied national1y. The solution 
is not free from difficulty. It is now well settled that 
school boards operating dual systems have an affirmative 
duty "to couvert to a unitary school system in which racial 
discrimination would be eliminated root and branch." Green 
v. School B(l of New Kent County, 391 U. S. 430, 437 
(1968). Recently the Supreme Court defined a unitary 
school system as one "within which no person is to he 
effectively excluded from any school becausp. of rare or 
color." Alexander v. Holmes Connt.y Bd. of Ed., 396 U. S. 
19,20 (1969). This rlefinition, as the Chief Justice noted in 
N'orthcross \". Board of Ed. of Memphis, 90 S.Ct. 891, 893 
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(1970), leaves open practical problems, "including whether, 
as a const.itutional matter, ally particular racial balance 
must bc achieved in the schools; to what extent school dis
triets and zones may 01' must be altcl'cd as n constitutional 
matter; to what extent transportation mayor must be 
provided to achieve the ends sought by prior holdings of 
tbe Court." 

Several of these issues arise in this Cllse. To resolve 
them, we hold: first, that not every sehool in a unitary 
school system need l)c integrated; second, nevertheless, 
school boards must use nil reasonablc means to integrate 
thc schools ill thcir jurisdiction; and thil'd, if black rcsi
dential areas arc so large that not cll1 schools can be inte
grated b~r lIsing reasonable means, school boards must take 
furt.her steps to assure that pupils arc not excluded from 
integrated schools on t.he basis of mce. Special classes, 
functions, ann programs on an integrated basis should be 
made nvnilnhle to pupils in the black schook The board 
should freely nlIow majority to minority transfers and 
provide transport-a tion by hus or common carrier so in
dividllal st.udents c~m leave the black schools. And pupils 
who [Ire nssigncd to black schools for a portion of their 
school e[l reel'S should he assigned to integrated schools 
as they progress from one school to El1lOther. 

We ndopteo the test of reasonableness instead of one 
that. cal1s for absolutes becanse it has proved to be a re
liahle guide in oth~r areas of the law. Furthermore, the 
standard of reason provides a test for ll11itary school sys
tems that can be used in both rural and metropolibm dis
t.ricts. All schools in towns, small cities, Rnd rural areas 
gellern lly can be integratecl hy pa iring, zoning, clustering, 
01' consolidating schools and transporting pupils. Some 
cities, in cont.rast., have black ghettos so large tllat integra-

• • 
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tion of every school is an improbable, if not an unattain
able, goal. Nevertheless, if a school board makes every 
reasonable effort to integrate the pupils under its control, 
an intractahle remnant of segregation, we believe, should 
110t void an otherwise exemplary plan for the creation of 
a unitary school system. Ellis v. Board of Public Instruc. 
of Orange County, No. 29124, Feb. 17, 1970" F.2d -
(5th Cir.) 

III. 

The school board's plan proposes that pupils will be" 
assigned to the system's ten high schools according to 
geographic zones. A typical zone is generally fan shaped 
and extends from the center of the city to the suburban 
and rural areas of the connty. In this manner the board 
was able to integrate nine of the higb schools with a per
centage of black students ranging from] 7% to 36%. The 
projected black attendance at the tenth school, Indepen
dence, which has a maximum of 1400 pupils, is 20/0. 

The court approved the board's high school plan with 
one modification. It required that an additional 300 pupils 
should be transported from the black residential area of 
the ci~y to Independence School. 

The school board proposed to rezone the 21 junior high 
school areas so that black attendance would range from 
0% to 90% with only one school in excess of 38%. This 
school, Piedmont, in the heart of the black residential area, 
has an enrollment of 840 pupils, 90% of whom are black. 
The district court disapproved the hoard's plan because 
it maintained Piedmont as a predominantly black school. 
The court gave the board four options to desegregate all 
the junior high schools: (1) rezoning; (2) two-way trans
portation of pupils between Piedmont and white schools; 
(3) closing Piedmont and reassigning its pupils and (4) 
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adopting a plan proposed by Dr. John A. Fingcr, Jr., a 
consultaut appointed by the court, which combined zoning 
with satellite districts. The board, expressing a prefere1lce 
for its OWII plan, I'eluctantly adopted the plan proposed 
by t.he court's consultant . • 

Approximately 31,000 white and 13,000 black pupils 
are cl1J'ol1ed ill 76 elementary schools. Tlle board's plan 

for desegregating these schools is ba~cd entirely upon geo
graphic wning. Its proposal left more than half the black 
elementary pupils in nine schools that remained 86% to 

100% hlack, and assigned about half of the white elemen
t.ary pupils to schools that are 8(j51o to 100% whitc. In 
place of the board's plan, the court approved a plan based 

(Ill zonillg, pairing, and grouping, devised hy Dr. Finger, 
thut resnlteel ill student bodies that ranged from 9% to 
38% hlack. 

The court estinwted that the overall plan which it ap
proved would require this additional t.ransportation: 

Senior High 
.J l111iol' High 
Elementary 

TOTAL 

No. of 

pupils 

1,500 
2,500 
9,300 

13,300 

No. of 

buses 

20 
28 
90 

138 

Operating 

costs 

$ 30,000 
$ 50,000 
$186,000 

-
$266,000 

In addition. the comt found that a new bus cost about 
$5,400, making a total outlay for equipment of $745,200. 
The total expenditure for the first year would be about 

$1,011,200. 
The school board computed the additional transportation 

requirements n11(1el' the court. approved plan to he: 
• 

• 

• 
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Senior High 
Junior High 
Elementary 

TOTAL 

No. of 
pupils 

2,497 
4,359 

12,429 

19,285 

No. of 
huses 

69 
84 

269 

422 

Operating 
costs 

$ 96,000 
$116,800 
$374,000 

$586,000 

In addition to the annual operating cost, the school board 
projected the following expenditures: 

Cost of buses 
Cost of parking areas 
Cost of additional personnel 

$2,369,100 
284,800 
166,200 

Based on these figl.l res, the school board computed the total 
expenditures for the first year would be $3,406,700 under 
the court approved plan. 4 

-
4 The school board computed transportation requirements under 

the plan it submitted to be: 

Senior High 
Junior High 
Elementary 

TOTAL 

No. of 
pupils 
1,202 
1,388 
2,345 

4,935 

No. of 
buses 

30 
33 
41 

104 

Operating 
cost 

$ 41,700 
$ 45,900 
$ 57,000 

$144,600 

The board estimated that the breakdown of costs for the first year 
of operation under its plan would be: 

Cost of buses 
Cost. of parking areas 
Operating expenses of 
Plus depreciation allowance of 

Cost of additional personnel 

$144,600 
31,000 

The estimated total first-year costs are $864,700. 
-

$589,900 
56,200 

175,600 
43,000 
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Both the findings of the district court and the evidence 
submitted by the board are based On estimates that rest 
On many variables. Past practice has shown that a large 
percentage of st.udents eligible for bus transportation pre
fer to provide their own transportation. However, it is 
difficult to accurately predict how mallY eligible st.udents 
will accept transportation on the new routes and schedules. 
The number of students that. a bus can carry each day 
depends in part on the number of trips the bus can make. 
Scheduling two trips for a bus generally reduces costs. But 
student drivers may not be able to spend the time required 
for two trips, so that aduH drivers will have to be hired 
at substantially highel' salaries. It is difficult to accurately 
fOI'ecast how traffic delays will affect the time needed for 
each trip, for large numbers of scbool buses themselves 
generate traffic problems that only experience can measure. 

The board based its projections on each 54-passenger bus 
carrying about 40 high school pupils or 54 junior high and 
elementary pupils for one roundtrip a day. Using this 
formula, it arrived at a need of 4-22 additional buses for 
transporting 19,285 a.dditional pupils. This appears to be a 
less efficient operation than tbe present system which trans
ports 23,600 pupils with 280 buses, but the board's witnesses 
suggest that prospects of heavier traffic justify the dif
ference. The board also envisioned parking t.hat seems to 
be more elahorate than that cUl'I'ently used at some schools. 

In making its findings, the district court applied factors 
derived from present bus operation, such as the annual 
oper'ating cost pel' student, t.he average number of trips 
each bus makes, the capacity of t.he buses including per
missible overloads, and t.he percentage of eligible pupils 
who use other forms of transportation. The district court 
also found no need for expensive parking facilities or for 
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additional personnel whose costl; could not he absorbed by 
the amount allocated for operating expenses. While we 
recognize that no estimate whether submitted by the board 
or made by the court can be absolutely correct, we accept 
as 1I0t clearly erroneous the findings of the district court. 

Opposition to the assignment of pupils nnder both the 
board's plan and the plan the court approved centered on 
bussing, which nnrnbers among its critics both black and 
white parents. This criticism, however, cannot justify the 
maintenance of a dual system of schools. Cooper v. Aaron, 
358 U.S. 1 (1958). Bnssillg is neither new nor unusual. It 
has been used for years to trawlport pupils to consolidated 
schools in both racially dual and unitary school systems. 
Figures compiled by the National Education Association 
show that nationally the numbc\' of pupils bussed increased 
from 12 mill ion in the 1958-59 school yea r to 17 million a 
decade later. In North Carolina 54.970 of all pupils are 
bussed. There the average daily roundtl'ip is 24 miles, and 
the annual cost is over $14,000,000. The Charlotte-Mecklen
burg School District presently busses a bont 23,600 pupils 
and another 5,000 ride common carriers. 

Bussing is a permissible tool fa)' achieving integration, 
but it is not a panacea. In determining who should be 
bussed alld where they should be bussed, a school board 
should take into consideration the age of the pupils, the 
distance and time required for tl'aDsportatioD, the effect 
on traffic, and the cost ill relation to the board's resources. 
The board should view bussing- for integl'ation ill the light 
that it views bussing for othel' legitimate improvements, 
such as school consolidation and the location of new schools. 
In short, the boarn should draw on its experience with 
bussing in general the henefits and the defects so that it 
may intelligently plan the part that hussing \v1U play in a 
unitary school system. 
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Viewing the plan the disb'ict court approved for junior 
and senior high schools against. these principles and the 
background of national, state, and local transportation pol
icies, we ('.ollclude that it provides a reasonable way of 
elminating all segregation in those schoo1s. The estimated 
increase in the number of junior and senior high school 
students who must be bussed is about 17% of all pupils now 
being bussed, The additional pupils are in the upper grades 
and for the most part they will he going to schools already 
served by busses from other sections of the district. More
over, the routes they must travel do not vary appreciably 
in length from the average route of the system's buses. 
The transportation of 300 high school students f"om the 
black residential area to suburban Independence School will 
tend to stabilize the system by eliminatillg an alm08t totally 
white school in a zone to which other whites might move 
with consequellt. "tipping" 01' rcscgl'egatiOll of other 
schools,S 

We find no merit ill otbcl' criticislll of the plan for ;junior 

and 8enior high schools. The use of satellite school zones 6 

T_ • 

5 These 300 students will be bussed a strllight-l ine distance of 
some 10 miles. The Rctual bus ronte~ will be somewhat longer, 
depending upon the route chosen. A reasonable estimate of the 
bus route distance is 12 to 13 miles. The principal's monthly bus 
"cpor'ts for J ndependenee High School for the month from J allu
ary 10. HI70 to February 10, 1970 shows the average one-way 
length of /l bus route at Independence is presently 16.7 miles for 
t.he first trip. Buses t.hat make two trips usually have a shorter 
second trip. The averAge one·wAy bus route, including bot.h first 
and second trips, if; 11.7 miles. Thus the distance the 300 pupils 
will hllvc to be bussed is nenrly the slime as the average one-wily 
bus route of t.he students presently attending Independence, and 
it is substantially shor·ter than the system's average one-way bus 
trip of ] 7 miles. 

6 Satellite school :Wlles lire non-contiguous geograph ical zones. 
Typically, lIreas ill the black core of t.he city are coupled but not 
geographically linked with an area in white suburbia. 
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as a means of achieving desegregation is not improper. Dis
trict Courts have been directed to shape remedies that are 
characterized by the "practical flexibility" that is a hallmark 
of equity. See Brown v. Board of Eel, 349 U.S. 294, 300 
(1955). Similarly, the pairing and clustering of schools has 
been approved. GreeH v. County School Bd. of New Kent 
County, 391 U.S. 430, 442 n. 6 (1968); Hall v. st. Helella 

Parish School Bd., 417 F.2d 801, 809 (5th Cir.), ccrt. 
den.·ied, 396 U.S. 904 (1969). 

The school hoard also asserts that ~~ 401(b) and 407(a) 
(2) of the Civil Rights Act of 1964 [42 U.S.C. ~§ 2000c(b) 
and -6(a) (2)] forbid the bussing ordered by the district 
court.7 But this argument misreads the legislative illstory 
of t.he statute. Those provisions are not limitations on the 
power of school boards or eourts to remedy unconstitu
tional segl'egation. They were designed to remove allY 
implication that the Civil Rights Act conferred new juris
diction on courts to deal with the qnestion of whether school 
boards were obligated to overcome de facto segregatiDll. 
See generally, United States v. School District 151., 404 

7 Title 42 U.S.C. ~ 2000c (b) provides that ns ufled in the ;;ub
chapter on Public Educntion of the Civil Rights Act of 1964: 

"'Desegregation' lllenns the assignment of students to pub
lic schools and within such school;; without fPgard to their race, 
color, religion, or national origin, but 'desegregation' shall not 
mean the assignment of students to public school:,; in order to 
overcome racial imbalance." 

Title 42 § 2000c-6 (a) (2) states in pnrt: 
"rp] l'ovided that nothing herein shall empower nny official or 
court of the United States to issue any order seeking to achieve 
a racial balance in any scbool by requiring the transportation 
of pupils or students from one school to auother or one school 
district to another in order to achieve ~nch racial balance, or 
otherwise enlarge the existing power of the court to insure 
compliance \'lith constitutional standnrds." 
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}'.2J 1125, l1;JO (7th Cir. 1968); United States v. Jefferson 

County Board of Ed., 372 F.2d 836, 880 (5th Cir. 1!1(j(j) , 

aO"d on. reheat'ing en ba·nc 380 F.2d 385 (5th Oir.), cert. 

denied, sub nom. Caddo Parish School Bd. v. United Stutes, 

389 U.S. 840 (1967); Keyes v. School Dist. No. One, Deliver, 

;~03 F.Supp. 289, 298 (D. Colo.), stay pending appeal 

granted, F.2d (10th Oir.); stay vacated, 396 U.S. 

1215 (1969). Nor does North Carolina'S anti-bussiJlg law 

present an ob~tacle to the plan, for those proyisiolls of the 

statute ill conflict with the plan llXve been declared ullcon

stitutiollal. Swanll v. Charlotte-T\{ecklclIhllrg Bd. of Ed., 

-- F. Supp. (W.D.N.C. 1970).8 

The tlistriet conrt properly disapproved the school 
hoard's eli!mentary school proposal hecause it left about 
one-11nlf of both the black and white rdernenb1ry pl1pils in 
selIools that were nearly completely segregated. Part of 
the difficulty concern ing the clemen ta r:; schools l'esu!t.s 
from the boaru's refusal to accept the district COlll't'S sug
gest.ion t.hat it cOlltrol exped.s from tho Depart.ment of 

Health, Educat.ion, and Welfare. The consultants t.hat the 
hoard employed were undoubtedly competent, but the board 
limited their choice of remedies hy maintaining each school's 
grade structure. This, in effect, restricted the meflllS of 
overcoming segregation to only geographical zoning, and 
as It furt.her restriction t.he board insisterl on contignolls 
zones. ~rhe board rejected snch legitimate tcclmifJlles as 

. . 

S The unconstitutional pro\'isioll~ are: 

"No student shall be assigned or compelled to attend any school 
011 Hecount of race, crecd, color or national origin, or for the 
purpose of creating a balance or ratio of race, religion or 
na tional origins. 1 nvoluntary busRing of st.udents 1n contra· 
vention of this article is prohibited, and public funds shall 
1I0t be used for any such blL';sing." N.C. Gen. Stat. § 115-176.1 
(Supp. 19GD). 
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pairing, gronpillg, clustering, and satellite zoning. l\{ore
over, the board sought to impose a ratio in each school of 
not less than 60ro white stuuents. While a 6070-40% ratio 
of white to black pupils might be desirable under some cil'
cumstances, rigid adherellce to this formula in every school 
should 110t be allowed to defeat integration. 

Ou the other hand, the Finger plan, which the di"triet 
court approved, will require transporting 9,300 pupils in 
90 additional buses. The greatest portion of the proposed 
transportation involves cross-bussing to paired schoo18-
that is, black pupils in grades one through four would be 
carried to predominantly white schools, and white pupils 
in the fifth and sixth grades would be transported to the 
black schools. The average daily roundtrip approximates 
15 miles through central city and suburban traffic. 

The additional elementary pupils who must be bussed 
represent an increase of 39% ovcr all pupils presently 
being bussed, and their transportation will require an in
crease of about 32'10 ill the present fleet of buses. When 
the additional bussing for elementary pupils is coupled 
with the additional requiremcnts for junior and senior high 
schools, which we have approved, the total percentages of 
increase are: pupils, 56%, and buses, 49%. The board, wc 
bclieve, should not be required to undel'take snch extensive 
additional bussing to discharge its obligation to cl'eate a 
unitary school system. 

IV. 

Both parties oppose a remand. Eacb side is adamant 
that its position is correct the school board seeks total 
appr'oval of its plan and the plaintiffs insist on implemen
tation of the Finger plan. We are favorably impressed, 
however, by the suggestion of the United States, w'hich at 
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our invitation filed a hl'ief as amicus cnriae, that the school 
board should consider alternative plans, particularly for 
the elementary schools. We, therefore, will vacate the 
judgment. of the district court and remand the case for 
reconsideration of the assignment. of pupils in the ele
mentary schools, and for adjustments, if any, that this may 
require in plans for t.he junior und senior high schools. 

On remand, we suggest that the district court should di
I'oct the school board to consult experts from the Office of 
Education of tho Department of Health, Education, and 
:Welfal'e, and to explore every method of desegrega tion, 
includillg rezoning with 01' without satellites, pairing, group
ing, and school consolidation. Undoubtedly some trans-
portation will he nocessary to supplement. these t.echniques. -
Indeed, the school board's plan proposed transportillg 
2,300 elementary pupils, and our remand should not be 
interpreted to prohihit all bussing. Fu rtherlllore, ill de
vising a new plan, the hoard should not perpetuate segre
gation by rigid adherence to the 60'10 white-40'l0 black 

racial ratio it favors. 
If, despite all reasonable effOl,ts to integrate every school, 

some remain segregated becnuse of residential patterns, 
the school hoard must take further steps along the lines 
we previously mentioned, including a majority to minority 
transfer' plan,9 to assure that 110 pupil is excluded fro III an 
integrated school on the basis of race. 

9 The board's plan provides: 

"A ny black student will be permitted to transfer only if the 
school to which he is origilllllly assigned has more than 30 
per cellt of his race and if the school he is requesting to at
tend has less than 30 per cent of his race and has available 
space. Any white student will be permitted to transfer only 
if the school to which he is originally assigned has more than 
70 per cent. of his race and if the school he is requefiting to 
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Alexander v, Holmes County B(l. of Ed., 396 U.S. 19 
(1969), and Carter v. West Felic.iana School Bd., 396 U.S. 
290 (1970), emphasize that school boards must forthwith 
convert from dual to unitary systems. In Neshit v. States
ville City Bd. of Ed., 418 F.2c1 1040 (4th Cir. 1969), and 
Whittenberg v. School Dist. of Greenville County, 
F.2d (4th Cir. 1970), we reiterated that immedinte 
reform is imperative. "\Ve adhere to these principles, and 
district courts in this circuit should not consider the stays 
which were allowed because of the exceptional nature of 
this case to be precedent for departing from the directions 
stated in Alexa.1uler, Carter, Nesbit, and Whittenberg_ 

Prompt action is also essential for the solution of the 
remaining difficulties in this case. The school board should 
immediately consult with experts from HEW and file its 
new plan by June 30, 1970. The plaintiffs should file their 
exceptions, if any, within 7 days, and the district court 
should promptly conduct a 11 necessary hcarings so that 
the plan may take effect with the opening of school next 
fall. Since time is pressing, the district court's order ap
proving a new plan shall remain in fun force and effect 
unless it is modified by an ordcl' of this court. After a plan 
has been approved, the district court lllay heal' additional 
objections or proposed amendments, but the parties shall 
comply with the approved plan in all respects wbile the 

=- • • • 

attend has less thall 70 per cent of his race and has available 
space. " 

This clause, which was designed to prevent tipping or resegre
gation, would be suitable if all schools in the system were inte· 
grated. But since the board envisions some elementary schools 
will remain nearly all black, it unduly restricts the SCllOOls to 
which pupils in these schoohs can trllnsfer. It should be amended 
to allow these elementary pupils to transfer to any school in 
which their race is a minority if space is available. -
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tlistrict COll1't considers the suggested modifications. Cf. 

Nesbit v. Statesville City Bd. of Ed., 418 F.2d 1040, 1043 
(4th Cir. 1969). 

Finally, we approve the distJ'ict court's inclusion of Dr. 
Finger's consulhlllt fee ill the costs taxed agaillst t.hc 
hoard. Sec III the I\'latter of Peterson, 253 U.s. .')00, 312 
(1920). 'Ye caution, however, tbat when a court. needs an 
expert, it shollld avoid appointing a person who has ap
peal·cd as it witness for one of the part.ies. But the evi
dence c1isclose~ that Dr. Finger was well (llwJificd, nIld his 
dual role did not cause him to be faithless to the trust t.he 
court imposed 011 him. Therofore, t.he error, if any, in his 

selection, was harmless. 
We .And no morit in the other objections l'<lised by the 

appcllants 01' in the appe]]ecs' motion to dismiss the appeal. 
The judgment of the dist.rict court is vacateel, and the case 
is remanded fo\' fll1'the\' proceedings consistent with this 

• • 
OpllllOlI. 

SOBELOFF, Circuit Judge, with whom VVINTER, Circuit Judge, 

joins, concurril1g' in part and dissenting in part: 

Insofar as the court today affirms the District Court's 
order in respect to the senior and junior high schools, 
I concur. I dissent from the failure to affirm the portion 
of the order pertaining to the elementary schools. 

I 

THE BASIC LAW AND THE PARTICULAR FACTS 

All uncertainty about the constitutional mandate of 

Brown v. Boat"d of Education, 347 U.S. 483 (1954) and 
349 U.S. 294 (1955), was put to rest when in Green v. 
County School Board of New Kent County the Supreme 
Court spelled out a school board's "affirmative duty to take 
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whatever steps might be necessary to convert to a unitary 
system in which racial discrimination would be eliminated 
root and branch," 391 U.S. 430, 437-438 (1968). "Disestab
lish[ment of] state-imposed segregation" (at 439) entailed 
"steps which promise realistically to convert promptly to 
a system without a 'white' school and a 'negro' school, but 
just schools" (at 442). If ther~ could still he doubts they 
were answered this past year. In Alexander v. Holmes 
County Board of Edu.cation, the Court held that U[u]nder 
explicit holdings of this Court the obligation of every 
school district is to terminate dual school systems at once 
and to operate now and hereafter only unitary schools," 
396 U.S. 19, 20 (1969). The command was once more 
reaffirmed in Garter v. West Feliciana School Board, 396 
U.S. 290 (1970), requiring "relief that will at once extirpate 
any lingering vestiges of a constitutionally prohibited dual 
school system." (Harlan, J., concurring at 292). 

We face in this case a school district divided along 
racial lines. This is not a fortuity. It is the result, as the 
majority has recognized, of government fostered residen
tial patterns, school planning, placement, and, as the 
District Court fonnd, gerrymandering. These factors have 
interacted on each other so that by this date the black 
and white populations, in school and at home, are virtually 
entirely separate. 

As of November 7, 1969, out of 106 schools in the system, 
57 were racially identifiable as white, 25 were racially 
identifiable as black.! Of these, nine were all white schools 
and eleven all black. Of 24,714 black students in the system, 
16,000 were in entirely or predominantly black schools. 

1 In the entire system, 71 % of the pupils are white, 29% of the 
pupils are black. The District Judge deemed a school having 86% 
or greater white population ident.ifiable as white, one with 56% or 
greater black population identifiable as black. 
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There are 76 elementary schools with over 44,000 pupils. 
In November 1969, 43 were identifiable as white, 16 as 
black, with 13 of the lutter 98% or more black, and none 
less than 65%. For the future the Board proposes little 
improvement. There would still be 25 identifiably white 
elementary schools and approximately half of the white 
elementary students would attend schools 86 to 10010 
",,·hite. Nine schools would remain 83 to 100% black, serv
ing' 6,432 students or over half the black elementary pupils. 

To call either the past or the proposed distribution a 
"unitary system" would be to embrace an illusion.~ And 
the majority does not contend that the system is unitary, 
for it holds that "the district court properly disapproved 
the school board's elementary school proposal because it 
left about one-half of both the black und white elementary 
pupils in schools that were nearly completely segregated." 
The Board's duty then is plain and unarguable: to convert 
to a unit,ary system. The duty is absolut.e. It is not to be 
tempered or watered down. It must be clone, and done 
now. 

: Tn its applicatioll to us for a stay pending Rppeal, counsel for 
the School Board relied heavily 011 Northcross v. Board of Educa
tion of Memphis, F.2d (6th Cir . .1.970), as It judicial 
ruling that school assignments based on residence are constitu
tioBa Ily imnnme. The defendant tendered us a statistical compari
son of pupil enrollment by school with pupil popUlation by at· 
tendance area for the Memphis school system. 

Since then the Supremc Court in Northcross has ruled that the 
COUlt of Appeals erred insofar as it held that the l\'lernphis board 
"is Dot now operating a 'dual school system' • • 01)." 38 L."W. 4219. 
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n 

THE COURT-ORDERED PLAN • 

A. The N ecessify of the Cou·rl-Ordcred Plan 

The plan ordered by the District Court works. It does 
the job of desegregating the schools completely. This 
"places a heavy burden upon the board to explain its pre
ference for an apparently less effective method." Green, 
supra at 439. 

The most significant fact about the District Court's 
plan is that it .. or one like it is the only one that can 
work. Obviously, wben the black students are all on one 
side of town, the whites on the other, only transportation 
will bring them together. The District Judge is quite 
explicit: 

Both Dr. Finger and the school board staff appear 
to have agreed, and the court finds as a fact that for 
the present at least, there is no way to desegregate 
the al1-black schools in Northwest Charlotte without 
providing (and continuing to provide) bus or other 
transportation for thousands of childrell. All plans 
and all variations of plans considered for this purpose 
lead in one fashion or another to that conclusion. 

The point has been perceived by the counsel for the Board, 
who have candily informed us that if the job must be done 
then the Finger plan is the way to do it. 

The only suggestion that there is a possible alternative 
middle course came from the United States, participating 
as amicus curiae. Its brief was prefaced by the following 
revealing confession: 
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We understand that the record in the case is 
vol ul:wnous, and we would note at the outset that we 
have been unable to analyze the record as a whole. 
Although we have carefully examined the district 
court's various opinions and orders, the school board's 
plan, and those plendi ngs readily available to us, we 
fecI that we are not conversant with all of the factual 
considerat.ions which may prove determinative of this 
appeal. Accordingly, we here attempt, not to deal 
extensively with factual matters, but rather to set 
forth some legal considerations which may be helpful 
to the Court. 

Nowithstanding this disclaimer, the Government went on 
to imply in oral argument and has apparently impressed 
on this conrt thn t HE,V eould do better. No concrete 
solution is suggested hut t.he Government does advert to 
the possibilit.y of pairing and grouping of schools. Two 
points stand out. First., pairing anel grouping are pre
cisely what tbe Finger plan, adopted by the District Court, 
does. Second, in the circum~tances of this case, these 
methods ltC'cessarily entail bussing. 

I alll not "favorably impressed" by the Government's 
performance. Its vague and noncommital representations 
do little but obscure the real issnes, introduce uncertainty 
and fail to meet t.he "heavy burden" necessary t.o over
turn the Dist.rict Court's effective plan.3 

-
3 A federal judge is not J·equired to consult with the Department 

of Health, Edueatioll and Welfare 011 legal issues. What is the 
eonstitut.ional objective of 11 plan, and whet.her a unitary system 
has been or will be aeh ieven, are questions for the court.. HEW's 
interpretation of t.he eonstitut.ional command does not bind the 
cou rts. 

[W]hile administrative interpretation may lelld a persuasive 
glo~s to a statute, the definit.ion of constitutional standards 
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B. The Feasibility of the Plan 

Of course it goes without saying that school boards 
arc not obligated to do the impossible. Federal courts 
do not joust at windmills. Thus it is proper to ask whether 
a plan is feasible, whether it can be accomplished. There 
is no genuine dispute on this point. The plan is simple 
and quite efficient. A bus will make one pickup in the 
vicinity of the children's residences, say in the white 
residential area. It then will make an express trip to the 
inner-city school. Because of the non-stop featnre, time 
can be considerably shortened and a bus could make a 
return trip to pick up black students in the inner city and 
to convey them to the outlying school. There is no evidence 
of insurmountable traffic problems due to the increased 

. . = ." • - = 

controlling the actions of states and their subdivisions is 
peculiarly a judicial function. 

Bowman v. County School Board of Charles City County, 382 F.2d 
326 (1967). 

Although the definition of goals is for the court, HEW may be 
able to provide technical assistance in overcoming the logistical 
impediments to the desegregation of a school system. Thus it was 
quite understandable that at the outset of this case the District 
Court invited t.he Bonrd to consult with HEW. Desegregation of 
this large educational system was likely to be a complex and 
admini5;tratively difficult task, in which the expertise of the fed
eral agency might be of help. However, after a substantial period 
of time and the begiuning of a new school year, it became clear 
that the Board had no intention of devising a meaningful plan, 
much less seeking advice on how to do so. At that point (Decem
ber HI6!"!) with the need for speed in milld, the Judge appointed 
an expert already familiar with the school system to work with 
the school staff ill developing a plan. 

Whether to utilize the assistance of HEW i:. ordinarily up to 
the district judge. Consultation in formulating the mechanics of a 
plan is not obligatory. The method used by the Judge in this 
uase was certainly sufficient. Moreover, now that a plan has been 
created and it appears that there are no real alternatives, a re
mand for HEW's advice seems an exercise in futility. 
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bussing. ~ Indeed, straight line bussing promises to be 
quicker. The present average one-way trip is over 15 miles 
and takes one hour and fourteen minutes; under the plan 
the average one-way trip for elementary students will be 
less than seven miles and 35 minutes. The cost of all of the 
additional bussing will be less than one week's operating 
budget.5 

C. The Standard of Review 

In Bro!l.j'J1, II, the Supreme Court charged the district 
courts with the enforcement of the dictates of Brown I. 

4 The ollly indication J have encollntered that a serious traffic 
pI'oblem will be ocea!;ioneu by the additional bus~ing is found in 
an affidavit. bv the City Director of Traffic Engineering. Hi~ - . 
Ntatementis bascd on the exaggerated bus estimatc prepared by 
the Board and rejected by the District Court. See note 5, infra. 
l\{ol'eover, }le appears to have relied to a large extent on t.he 
erI'OIICOlL<; assumption that uncleI' the plan busses would pick up 
and discharge passengers along busy thoroughfare~, thus cau~ing 
"stop-and.go·' truffle of slow mo\'ing school busses in congested 
traffle." 

A later affid1wit of the same official, filed at the request of the 
Distriut Court. affords more ~lIbshllltial duta. It reveals that the 
tot a 1 cstiJllH ted IlUIIl ber of automobile trips per day in Charlotte 
and Mecklenburg' County (not including internal truck trips) is 
S(i!l,604. That the 13S additional busses would gravely aggravate 
the congestion is dubious, to say the least. 

5 The District ,fudge rejeeted the Board's inflated claims, and 
foulld that altogether the Finger plan would bus 13,300 new stu
dents ill 138 ndditiolllli busses. The Board had estimated that 
11),285 additional pupils would have to be transported, requiring 
422 addit.ional busses. Tlds estimate is disproportionate on its 
f<lce, for presently 23,600 pupils are trflnsported in 280 busses. 
As indicated above, the direct bus routes envisioned by the Finger 
rlml should Ilccomp1ish increased, not diminished, efficiency. The 
court below, after close analysis, discounted the Board's estimate 
for other reaSOIlH as well, including the "very short measurements" 
used by the Board in determining who would have to be bussed, 
the failure of the Board to <II~COUllt for round·trip~, staggering of 
opening ilnd closing hours, and overloads. 

• 
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The lower courts were to have "a practical flexibility in 
shaping • • II remedies." 349 U.S. at 300. Thus, in sub
suming these cases under traditional equity principles, 
the Supreme Court brought the desegregation decree 
within the rule that to be overturned it "must [be] demon
strate[d] that there was no reasonable basis for the 
District Judge's decision." United States v. tV. T. Grant 
Co., 345 U.S. 629, 634 (1953). This court has paid homage 
to this maxim of appellate review when, in the past, a 
district Judge has ordered less than comprehensive relief. 
Bradley v. School Board of the City of Richm.ond, 345 F.2d 
310,320 (1965), rev'd} 382 U.S. 103 (1965). What is called 
for here is simila t' deference to an order that would finally 
inter the dual system and not preserve a nettlesome 
residue. As the Supreme Court made clear in Greett, 
supra, those who would challenge an effective course of 
action bear a "heavy burden." The Finger plan is a re
markably economical scheme when viewed in the light of 
what it accomplishes. There has been no showing that it 
can be improved or replaced by better or more palatable 
means. It should, then, be sustained. 

III 

OBJECTIONS RAISED AGAINST THE COURT-ORDERED PLAN 

A. The "Illegal" Objective of the Plan 

My Brother Bryan expresses concern about the plan, 
regardless of cost, because it undertakes, in his view, an 
illegal objective: "achieving racial balance." Whatever 
might be said for this view abstractly or in another context, 
it is not pertinent here. We are confronted in this case 
with no question of bussing for mere balance unrelated to 
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a mandatory constitutional goal. What the District Court 
has ordered is compliance with the constitutional impera
tive to disestablish the existing segregation. Unless we 
are to palter with words, desegregation necessarily entails 
integration, that is to say integration in some substantial 
degree. The dictum to the contrary in Briggs v. Ell'iotl .. 
132 F. Supp. 776 (E.D.S.C. 1955), was rejected by necessary 
implication by the Supreme Court ill Green, supra, and 
explicitly by this court in Walker v. CO'l/.'uty School BOQ1'd 
of Bru.nswick Co., 413 F.2d 53,54 n.2 (4th Cir. 1969). 

As my Bl'other ·Winter shows, there is no more suitable 
way of achieving this task than by setting, at least initially, 
a ratio roughly approximating that of the racial population 
in the school system. The District Judge adopted this ad 
hoc measurement as a starting guide, expressed a willing
ness to accept a degree of modification,G and departed from 
it where circumstances required. 

B. The "Um'easonableness" of the Plan 

The majority does not quarrel with the plan's objective, 
nor, accept.ing the findings of t.he District Court, does it 
really dispute that the plan can be achieved. Rather, we 
are told, the plan is an unreasonahle burden. 

G The District .J udge wrote in his Deccmber 1 order that 

Fixed ratios of pupils in particular schools will not be set. 
H the board in one of its three tries had presented a plan 
for desegregatioll, the court would have sought ways to ap
pl"Ove varilltions in pupil ratios. In llefault of allY sueh plan 
from the school board, the court will start with the thought, 
origillally advllnced in the ordr.r of April 23, that effort~ should 
be made to reach a 71-29 ratio in the various schools so t.hat 
there will be no basis for cOlltending that one school is racially 
diffcrcnt from the others, but to understaud that yariations 
from that norm may be unavoidable. 
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This notion must be emphatically rejected. At bottom 
it is no morc than an abstract, unexplicated judgment a 
conclusion of the majority that, all things considered, de
segregation of this school system is not worth the price. 
This is a conclusion neither we nor school boards are per
mitted to make. 

In making policy decisions that nrc not constitutionally 
dictated, state authorities are free to decide in their dis
cretion that a proposed measure is worth the cost involved 
or that the cost is ullreasonablf!, and accordingly they may 
adopt or reject the proposal. This is not. such a case. Vindi
cation of the plaintiffs' constitutional right docs not rest 
in the school board's discI'etion, as the Supreme Court 
authoritatively decided rsixteen years ago and has repeated 
with increasing emphasis. It is not for the Board or this 
court to say that the cost of compliance with Bt·ow'n is 
"unreasonable." 

That a subjective assessment is the operational part of 
the new "reasonabIcne~s" doctrine is highlighted by a study 
of the factors the majority bids school boards take into 
account in making bussing neterminatiolls. "[A] school 
board should take into consideration the age of the pupils, 
the distance and time requireil for transportation, the effect 
011 traffic, and the cost in relation t.o the board's resources." 
But, as we have seen, diRtance and time will be compara
tively short, the effect on traffic is llndemon!'!.tfl.1ted, tbe incre
mental cost is marginal. As far as age is concerned, it has 
never prevented the bussiTlg of pupils in Charlotte-1fcck
lenburg, or in North Carolina generally, where 70.9% of 
all bussed students are elementary pupils. 

If the transportation of elementary pupils were a novelty 
sought to be introduced by the District Court, I could 
understand my brethren's reluctance. But, as is conceded, 
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bussing of children of elementary school age is an estab
lished tradition. Bussing has long been used to perpetuate 
dual systems. 7 More importantly, bussing is a recognized 
educational tool in Charlotte-nJecklenbnrg and North Caro
lina. And as the National Education Association has ad
mirably demonstrated in it.s brief, bussing has playcd a 
crucial J'ole in the evolution from the one-room schoolhouse 
in this nation. Since the majorit.y accepts the leh.;.timacy of 
bussing, today's decision totally baffles rue. 

In the final analysis, the elementary pupil phase of the 
Finger plan is disapproved because the percentage increase 
in hussing is somehow determined to he too onerous,8 Why 
this is so we are not told. The Board plan itself would bus 
5,000 additional pupils. The fact remains that in North 
Carolina 55% of all pupils aJ'e now being bussed. Under 
the Fingcl' pJalL approximately 47% of the Charlotte-Meck
lenburg student population would be bussed. This is well 
within the existing percentage throughout the state. 

The majority's proposal is inherently ambiguous. The 

7 For some extreme examples, see: School Board of Warren 
County v. Kelly, 259 F.2d 4f17 (4th Cir. ] 958) ; Corbin v. County 
Sehool Bd. of Pnlllski County, 117 F.2d 024 (4th Cir. Hl49); 
Griffith v. Bd. of Edue. of Yallce.Y County, 186 F. Snpp. 511 
(W.D.N.C. 1960) ; Gains v. County School Bd. of Grayson County, 
]86 F. Bupp. 753 (W.D.a. 19(0), slay denied, 282 F.2d 343 (4th 
Cir. 1960). Sec also, Chambers v. Ircdell Co., F.2d (4th 
Cir.1970) (dissenting opinion). 

8 The Illlljority calculates the clementary school portion of the 
plan to mean a 39% increase in bussed pupils, 32% increase in 
busses; the whole package, it is said, would require a 56% pupil 
increase alld 49% bus increase. 

These figures are accurate but do not tell the whole story. If 
one inelndes within the number of students presently being trans
ported those t.hat are bussed on commercial lines (5000), the in· 
crease in pupils transported would 1I0t appear to be as large. 
Thus the plan for elementary schools would entail a 33% bussed 
pupil increment, the whole Finger plan, 47%. 
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court-ordered plan is said to he unreasonable. Yet the 
School Board's own plan has also heen disapproved. Does 
the decision ·that the Finger plan is unreasonable depend 
on the premise that an in termediate course is available 1 
'\Vould the amount of segregation J'etained in the School 
Board's plan be avowedly sanctioned if it were recognized 
that nothing short of the steps delineated in the District 
Court's plan will suffice to eliminate it' Since there is no 
practicable alternative, mnst we assume that the majority 
is willing to tolerate the lleficiencies in the Board plan' 

These quest.ions remain unresolved and thus the ultimate 
meaning of the "J'easonableness" doctrine is undefined. Suf
fice it t.o say that this case is not un appropriate one in 
which to grapple with the theoretical issue whether the 
law can endure a slight but irreducible remnant of segre
gated schools. This record presents no such problem. The 
remnant of racially identifiable elementary schools, t.o 
which the District Court addressed itself, encompasses over 
balf the elementary population. This large fraction cannot 
be called slight; nor, as tll(~ Finger plan demonstrates, is 
it irreducible. 

I am even more convinced of the unwisdom of reaching 
out to fashion a new "rule of reason," when this record is 
far from requiring it, because of the serious consequences 
it would portend for the general course of school desegre
gation. Handed a new litigable issue the so-called reason
ableness of a proposed plan school hoards can be expected 
to exploit it to the hilt. The concept is highly susceptible 
to delaying tactics in the courts. Everyone can advance a 
different opinion of what is reasonable. Thus, rarely would 
it be possible to make expeditious disposition of a boarel's 
claim that its segregated system is not "reasonably" eradi
cable. Even more pernicious, the new-born rule furnishes 
a powerful incentive to communities to perpetuate and 
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deepcll the effects of race separatioll so that, when chal
lenged, they can protest that belated remedial action would 
be unduly burdensome. 

Moreover, the opinion catapults us back to the time, 
thought passed, when it was the fashion to contend that 
the inquiry was not how much progress had been made but 
the presence or absence of good faith on the part of the 
hoard. Whether an "intractable remnant of segregation" 
can be allowed to persist, apparently will now depend in 
large measure on a slippery test: an estimate of whether 
the Board has made "every reasonable effort to integrate 
the pupils under its contro1.719 

_Tn. EO , 

~ Both in its characterization of the facts and in its treatment 
of the case the majorit.y implies that the actions of this Board 
ha ve been exemplary. I feel constrained to register my dissent 
from this view ulthough ou no accowlt do I subscribe to the prop
osition t.hat tIle disposition of the case depends on this issue. 

On April 23, 1969 the District Judge declared t.he Charlotte
l\{ecklen bul'l:'~ School District illegally segregated. He found it un
llecessary lit that time to decide whether the Board had deliber
ately gerrymandered to perpetuate the dual system since he believed 
t.hat the court order to follow would promote substantial changes. 
The Board wns given nntil May 15 to devise a plan eliminating 
faculty and student segregation. 

A majority of the Board voted not to take an immediate appeal 
and the school superintendent was directed to prepare II. plan. His 
mandate was hazy. According to the court below-

No express guidel ines were given the superintendent. How
ever, the views of many members expressed at the meeting 
wet'e so opposed to serious and substantial desegregation that 
everyone including the superintendent could reasonably have 
concluded, as the court does, that a "minimal" plan was what 
was callcd for, and that the "pIau" was essentially a prelude 
to ant.icipnted disnpproval and appeal. 

• • • • • 
The staff were llever directed to do any serious work on re
drawillg of f;chool zone lines, pairing of schools, combining 
zones, grouping of schools, cOllferences with the Department 
of Hr.alth, Education and Welfare, nor any of the other 
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The Supreme Court having barred further delay by its 
insistent emphasis on an immediate remedy, we should not 
lend ourselves to the creation of a new loophole by attenu
ating the substance of desegregation. 

possible methods of making real progress towards desegre-• 
• gabon. 

The superintendent's plan was submitted to the Board on May 8. 
It was quite modest in its undertaking. Nevertheless, tll8 Board 
"struck out virtually all the effective provisions of the superin
tendent'~ plan." The pIau ultimately filed by the Board on May 
28 was "the plan pre .... iously found racially discriminatory with 
the addition of one element the provision of transportation for 
[majority to minority transfers.]" The Board also added a rule 
making a student who transfers to a new high school ineligible for 
athletics for II year. As the District .Judge found, 

[t] he effect of the uth letie penalty is obvious it discriminates 
against black students who may want to transfer and take 
part in sports, and is no penalty 011 white students who sllOw 
no desire for such transfers. 

In the meantime the Boal'd for the first time refused to accept 
a recommendatioll of the superintendent for the promotion of a 
teacher to priJlcipal. The reason avowed was that the teacher, 
who was black and a plaintiff in the suit, had publicly expressed 
his agreement with the District Court order. The job was with
held until the prospective appointee signed a "loyalty oath." 

The District Judge held a hearing 011 June ]6 and ruled on 
.Julle 20. He dediut'd to find the Board in contempt but did note 
that "[ t] he board does not adm it nor claim that it has any 
positive duty to promote desegregation." The .Tudge also re
tumed to the issue of gerrymandering and fOllnd "a long standing 
policy of control over the makeup of school population which 
scare·ely fits any true 'neighborhood school philosophy.''' 

On July 29, the Board returned with a new plan. The District 
Judge was pleased to learn that "the School Board has reversed 
its field and has accepted its affirmative constitutional duty to 
desegregate pupils, teachers, principals and staff members 'at the 
earliest possible date'" In view of this declaration and of the 
late date, the court "reluctalltly" approved for one year only a 
plan whereby sevell all blul;k inner-city schools would be closed 
and a total of 4245 black children bussed to outlying white schools. 
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Albert V. Bryan, Circuit Judge, dissenting in part: 

The Court commands the Charlotte-Mecklenburg Board 
of Education to provide bussing of pupils to its public 
schools for "achieving integration". (Accent added.) 
"[A]chieving integration" is the phraseology used, but 
actually, achieving racial balance is the objective. Bussing 

. _. - " 

The B01!ru was direeteu to file a plan for complete dsegregation in 
November. 

By November, the District Judge was Ilble to survey the results 
achieved under t.he plan adopted for the year. He found that 
"ollly 1315 insteud of the promised 4245 black pupils" had been 
transferred. (Laler information revealed that the number was 
only 767.) Furthermore, he fOlilld that 

The Board hilS indicated thnt its members do not accept the 
duty to desegregate the schools at any ascertainable time; 
and they have clearly indiclited that they intend not to do it 
effective in the fall of 1970. They have also demonstrated a 
yawning' gap between predictions and pel'formllllce. 

On November 17, the Board filed a plan. It "discarded further 
consideratioll of pairing, grouping, clustering and transporting." 
Ostel.lsibly "to II \'oid 'tipping,'" the plHn provided that ",hite 
students would not be assigned schools where they would find them
selves with less than 60% whites. This WIlS, as the District Court 
fOlwd, a one-way street in view of the fact tllat the plan contem
pJllted no effort to desegregate school'! with greater than 40% 
black.,;. The plan also dropped the earlier provision of transporta
tion for students transferring out of segregated situations. Thus 
the Board nullified the one improvement it had made in its May 8 
plan. It also left t.hose black st.udents who had transferred to 
outlying schools pursuant to the July 29 plan without transporta
tion. Understandably, the court labeled t.his "re-segregation." 

In t.he face of this total lack of cooperation on t.he part of the 
Board, the court was com pelled to appoint an expert to devise a 
plan for desegregation. The Finger plan was the result. 

It appears from the record that all most issues the Board was 
sharply divided. Of course I mean to cast no Ilspersions on those 
members and there were some who Ul'ged the Board forthrightly 
to shoulder its duty. But the above recital of events demonstrates 
beyond doubt that this Board, through a majority of its members, 
far frol1l making "every reasonable effort" to fulfill its constitu
tional obligation, has resisted and delayed desegregation at every 
turn. 
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to prevent racial imbalance is not as yet a Constitutional 
obligation. Therefore, no matter the prior or present utiliz
ation of bussing for this 01' other reasons, and regardless 
of cost considerations or duplication of t.he bus routes, I 
think the injullction call1lot stand. 

Without Constitutional origin, no power exists in the 
Federal courts to order the Board to do or not to do any
thing. I read no authority in the Constitution, or in the 
implications of Brown v. Board of Education, 347 US 483 
(1954), and its derivatives, requiring the authorities to 
endeavor to apportion the school bodies in the racial ratio 
of the whole school system. 

The majority opinion presupposes this racial balance, 
and also bussing to achieve it, as Constitutional impera
tives, but the Chief Justice of the United States has re
cently suggested inquiry on whether "any particular racial 
balance must be achieved in the schools; , .. [and] to what 
extent transportation mayor must be provided to achieve 
the ends sought by prior holdings of the Court." See his 
memorandum appended to N orthcross v. Board of Educa
tion of the Memphis, Tennessee, City Schools, ' US , 
38 USLW 4219,4220 (March 9, 1970).(~ 

Even construed as only incidental to the 1964 Civil Rights 
Act, this legislation in 42 Uruted States Code § 200Oc-6 is 
necessarily revealing of Congress' host.ile attitude toward 
the concept of achieving racial balance by bussing. It un
equivocally decried in this enactment Hany order [of a 
Federal court] seeking to achieve a racial balance in any 

C On remand the District Court in Northcross has held there 
was no Constitutional obligat.ion to transport pupils to overcome a 
racial imbalance. Nort.hcross v. Board of Education of the Mem
phis City Schools, FS . (W.n,Tenn., May 1, 1970) (per 
McRae, J.). III the same Circuit, see, too, Deal v. Cincinnati Board 
of Education, 419 F2d 1387 (6 Cir. 1969). 
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school by requiring the transportation of pupils or students 
from one school to another ... to achieve such racial bal-

" ance .... 
I would not, as the majority does, lay upon Charlotte

I\'Iecklenburg this so doubtfully Constitutional ukase. 

'WINTER, Circuit .Judge, concurring in part. and dissenting 
in part: 

I would affirm the order of the district court in its 
entirety.-

In a school district in which freedom of choice has pat
ently failed to overcome past state policy of segregation 
and to achieve a unitary system, t.he district court found 
the reasons for failure. They inclllded resort to a desegre
gation plan based on geographical zoning wit.h a free trans
fer provision, rather than a more positive method of achiev
ing the constitutional objective, the failme to integrate 
faculties, the existence of segregated racial patterns par
tially as a result of federal, state and local governmental 
action and the llse of n neighborhood concept for the loca
tion of schools superimposed upon a segregated residential 
pattern. Correctly the majority accepts these findings UD

der established prillciples of appellate review. To illustrate 
how government-encouraged residential segregation, cou
pled with the discriminatory location and design of schools, 
resulted in a dual system, the majority demonstrates that 
in this locality busing has been employed as a tool to per
petuat.e segregated schools . 

- - • 

>II Certainly, if t.he district court's order with respect to high 
schools and junior high schools is nffirmed, the district court 
should 1I0t be invited to reconsider its order with respect to them. 
The jurisdiction of the district court is continuing and it may 
always modify its preyiolls orders with respect to any school upon 
application Ilnd for good causc sho\\'1l. 
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In complete compliance with Cat'fer v. West Feliciana 
School Board,. ' U. S. (1970) ; Alexander v. Hol'mes 
Co·unty Bd. of Ed., u. S. (1969) ; Green v. School 
Bd. of New Kent County, 391 U. S. 430 (1968), and Monroe 
v. Bd. of Cornrn.'rs., 391 U. S. 450 (1968), the majority con
cludes that the existing high school and junior high school 
system must be dismantled and that the constitutional man
date can be met by the use of geographical assignment, in
cluding satellite districts and busing. 

The majority thus holds that the Constitution requires 
that this dual system be dismantled. It indicates its recog
nition of the need to overcome the discriminatory educa
tioual effect of such factors as residential segregation. It 
also approves the use of zones, satellite districts and re
sultant busing for the achievement of a unitary system at 
the high school and junior high school levels. Nevertheless, 
the majority disapproves a similar plan for the desegrega
tion of the elementary schools on the ground that the busing 
involved is too onerous. I believe that this ground is in
substantial and untenable. 

At the outset, it is well to remember the seminal declara
tion in Brown v. Board of Education (Brown II), 349 u. S. 
294, 300 (1955), that in cases of this nature trial courts are 
to "be guided by equitable principles" in "fashioning and 
effectuating decrees." Since Brown II the course of deci
sion has not departed from the underlying premise that this 
is an equitable proceeding, and that the district court is in
vested with broad discretion to frame a remedy for the 
wrongful acts which the majority agrees have heen com
mitted. In Green v. School Board of New Kent County, 
391 U. S. at 438, the Supreme Court held that the district 
courts not only have the "power" but the "duty to render 
a decree which will, so far as possible, eliminate the dis-
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criminatory offects of the past, as wen as bar like discrimi
nation in the future." District courts were directed to "re
tain jurisdict.ion until it is clear that disestablishment has 
been achieved." Raney Y. Board of Education] 391 U. S. 
443, 449 (1968). ·Where it is necessary district eourts may 
even require local authorities "to raise funds adequate to 
reopen, operate, and maintain witllout racial discrimina
tion a public school system." G7'iffin v. School Board, 377 
U. S. 218, 233 (1964). Thus, the Supreme Court bas made 
it abundantly cloar that the district courts have the power, 
and the duty as wen, to fashion equitable remedies designed 
to C'xti rpa te racial segregation in t.he pH hlic schools. And 
ill fash ion ing e'luita hIe reI ief, the decree of a district court 
must be sustained unless it constitutes a clear abuse of 
tliscretion. Um:ted States v. W .. T. Grant Co .. 345 U. S. 619 

• 

(1953) . 
Busing is among the panoply of devices which a court of 

equity may employ in fashiolling an equitable remedy in a 
case of this type. The district courf.'s order required that 
"transportatiOll be offered on a uniform llon-racial basis 
to al1 children whose attendance in any school is necessary 
to bring about reduction of segregation, and who lives far
ther f"om t.he school to which t.hey are assigned than the 
Board determines to be walking distance." It found as a 
fact, and I accept its finding, that "thel'c is no way" to de
segregate the Charlotte schools in the heart of the black 
community without providing' such transportation. 

The district. court's order is neither a substantial advance 
110r extension of present policy, 110r on this record does it 
constitute an nhnse of discretion. This school system, like 
many others, is 110W actively engaged in the business of 
transporting students to school. Indeed, busing is a wide
spread practice in the United States. U. S. Commission on 

• 
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Civil Rights, Racial Isolation in the P~tblic Schools 180 
(1967). Between 1954 and 1967 the number of pupils using 
school transportation has increased from 9,509,699 to 
17,271,718. National Education Association, National Com
mission on Safety Education, 1967-68 Statistics on Pupil 
Transportat·ion 3. 

Given its widespread adoption in American education, it 
is not surprising that busing bas been held an acceptable 
tool for dismantling a dual school system. In United States 
v. Jefferson Coulnty Board of Education, 380 F.2d 385, 392 
(5 Cir.) (en banc), cert. den. sub. nom. Caddo Parrish 
School Ed. v. U'1Z4ted States, 389 U. S. 840 (1967), the court 
ordered that bus service which was "generally provided" 
must be routed so as to transport every student "to the 
school to which he is assigned" provided that the school 
"is sufficiently distant from his home to make him eligible 
for transportation under generally applicable transporta-
tion rules." Similarly, in United States v. School Dist. 151, 

286 F. S. 786, 799 (N.D. TIL 1968), aff'd., 404- F.2d 1125 (7 
Cir. 1968), the court said that remedying the effects of past 
discrimination required giving consideration to "racial fac
tors" in such matters as "assigning students" and providing 
transportation of pupils. In addition, the Eighth Circuit 
in Kemp v. Beasley, F.2d (8 Cir. 1970), recog
nized that busing is "one possible tool in the implementa
tion of unitary schools." And, finally, Griffin v. School 
Board, S'upra, makes it clear that the added cost of neces
sary transportation does not render a plan objectionable. 

I turn, then, to the extent and effect of busing of ele
mentary school students as ordered by the district court. 

Presently, 23,600 students- .217'0 of the total school popu
lation .. are bused, excluding some 5,000 pupils who travel 
to and from school by public transportation. The school 
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board operates 280 buses. The average cost of busing stu
dents is $39.92 per student, of which one-half is borne by 
the state and one-half "by the board. Thus, the average an
Bual cost to the boa1'd is about $20.00 pel' student. The total 
anllual cost to the board for busing is approximately 
$500,000.00 out of a total operating budget of $51,000,000.00. 
The cost of busing is thus less than 1 % of the total operat-

" 

ing budget. and an even smaller percentage of the 
$57,700,000.00 which this school district expends on the 
aggregate of operations, capital outlay and debt service and 
this cost also represents less than 2% of the local funds 
which together with state and federal money constitute the 
revenue available annually to the school board. 

The total number of elementary school pupils presently 
bused does not appear, but under the district court's order 
an additional 9,300 elementary school pupils would be 
bused. The additional operating cost of busing them would 
not exceed $1813,000.00 per year. They ,Iiould require not 
more than 90 additional bllses, and the buses would require 
an addi tional capital outlay of $486,000.00. The increased 
operating cost of the additional elementary school pupils 
required to be bused amounts to less than 170 of the board's 
school budget, and the one·time capital outlays for addi
tional buses amo1111ts to less than 1 % of the board's total 
budget. The combined operational alld capital cost repre
sents less th[\111.2% of the board's total budget. I am, there
fore, unable to see how the majority could consider the 
addit.ional cost unbearable. 

Perhaps mOre importmltly, the tender years of ele
mentary school students requires a consideration of the 

• 

impact of the dist.rict court's order on the average student. 
While this hoard transports 21% of the total school popu
lation, it is providing transportation to a far lower per-

• 



, 

222a 

Opinions of Court of Appeals dated May 26, 1970 

centage of pupils than the average North Carolina school 
board. In North Carolina 54.970 of the average daily at
tendance in the public schools was transported by bus dur
ing the 1968-69 school year. 

The average distance traveled by elementary school pu
pils presently bused does not appear, but thc district court 
found overall with respect to the children required to be 
bused by its order that they "will lIot as a group travel as 
far, nor will they experience more inconvenience than the 
more than 28,000 children who are already being trans
ported 0 0 0." "While the district court did not make sep~ 
arate findings with regard to the average length of travel 
for the additional elementary school pupils required to be 
bused, it did -find that the average oIlc-way bus trip in the 
system today is over 15 miles in length and takes nearly 
an hour and a quarter. In contrast., the court found that 
under its plan the average one-way trip for elementary 
school students would be less thAn 7 miles and would re~ 
quire not over thirty-five minutes. 

When I consider that busing has been widely used in this 
system to perpetuate segregation, that some busing was 
proposed even under the unacceptable board pla.ns, that 
the cost of additiona.l busing to the system as required by 
the court's order, both i11 absolute terms and in relation to 
its total expenditures is so minimal, and that the impact on 
the elementary school pupils is so slight, I discern no basis 
for concluding that the district court abused its discretion 
with respect to the elementary school. 

Two other aspects of the majority's opinion require my 
comment. 

First, the majority attempts to answer the query of the 
Chief Justice in his separate opinion in Northcross v. Board 
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of Ed. of .Memphis, U. S. (1970), as to whether 
"any particular racial balance must be achieved ill the 
schools" by lJOlcling "that not every school in R nnitary 
~chool system need be integrated'" • "'." To me, the hold
ing is prematme and unwise. There is not in this case 
either t.he intractable problem of a vast. urban ghett.o in a 
large cit~, or allY substantial basis on which it may he said 
that the cost or the impact 011 the system or 011 the pupils 
of dismantling the dual system is insupportable. 

The district court wisely attempted to remedy the pres
ent dunl systelll by requiring that pupil assignment be 
based "as ncarly as practicahle" 011 the racial composition 
of the school system, 71 % wllite and 29% black. The plan 
ordered fell short. of complete reali;-:utioll of this remedial 
goal. While individual schools will vary in racial composi
tion from 370 to 41 % hlack, most schools will he clust.ered 
a I'cllUld the enti re system's overall racial mt.io. It would 

v 

seem to follow from United States v. il1ontgomc'ry Board of 
Educatinu. :395 U. ~. 225, 232 (19G8), that the district 
court's ut.ilizatiOll of racial ratios to dismantle this dual 

system and remedy tho effects of segregation was at least 
well within t,ile range of its discretion. There the Supreme 
Conrt approved as a requirement of faculty integration 
t.hat "in each school the ratio of whit.e to Negro faculty 
members is substantially the same as it is throughout t.he 
system." It. did so recogllizing that it had pro\'iously said 
ill New Kent, CowLf.y-, 391 D. S. at 439, "[t]bero is no uni
versal answor to complex problems of desegregation; thero 
is obviously no one plan that will do the job in every ease. 
The matter must bo assessed in light of the circumstances 
present and the options available in each instance." If ill 
a proper case strict application of a ratio is an approved 
device to achieve facult.y integration, I know of no reason 

• 
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why the same should not be true to achieve pupil integration, 
especially where, as here, Home wide deviations from the 
overall ratio have been permitted to accommodate circum
stances witb respect to particular schools. 

In addition to Mont.gom.ery, the same conclusion can be 
deduced from the mandate of Wes/. Fel-icimln and Holmes 
County to dismantle immediately a dual system. Schools 
cease to be black or whit.e when each reflects the overall 
pupil racial balance of tbe entire system. What imbalances 
may be justified after a unitary system bas once been estab
lished, and what departures from an overall pupil racial 
halance may be permitted to accommodate special circum
stances in the establishment of a unitary system, should be 
developed 011 a case-by-case hasis and the facts of record 
wbich each case presents. 

The other aspect of the majority's opinion which troubles 
me greatly is its establishment of the test of reasonableness. 
My objections to t.his test do 110t spring from any desire to 
impose 1lnreasonable, irrational or onerous solutions on 
school systems; I, too, seek "reasonable" means with which 
to achieve the constitutionally required objective of a uni
tary system. 

My ohjections are two-fold. 
First, tbis is an inappropriate case in which to establish 

the test. On this record it cannot be said that the hoard 
acted reasonably or that there is any viable solution to the . -
dismantling of the dual system other than the one fashioned 
bv the district court. Neither the board nor HEW has -
suggested one. So that, again, I think the majority is pre
mature in its pronouncement and I would find no occasion to 
discuss reasonableness when there is no choice of remedies. 

Second, tbe majority sets fortb no standards by which to 
jlldge reasonableness or unreasonableness. The majority 
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appl'o\-es the district court's plan as to high schools and 
junior high schools, yet disapproves as to elementary 
schools. rrhe only differences are increased busing with 
attendant increased cost, time and distance. Tho majority 
subjectively concludes that these costs arc too great to 
permit the enforcement of the constitutional right to a 
unitary system_ I would find them neither prohibitive 1101' 

relatively disproportionate. But, with the absence of stan
dards, how are the school boards or courts to know what 
plans are reasonable? The conscientious board cannot de
termino whon it is ill compliance. The dilatory board re
ceives an open invitation to further litigation and delay. 

Finally, I call attention to the fact that "I'easonableness" 
has more than faint resemblance to the good faith test of 
Bt-ow'n ll. Tho 13 years between Brown 1l and N eU) Ken!. 
County amply demonstrate that this test did 110t work. 
Ultimately it was required to be rejected ano to ha\'e sub
stituted for it the absolute of "now" and "at. once." The 
majority ignol'es this lesson of history. If a constitutional 
right exists, it should be enforced. On this record the con
stitutional rights of elementary school pupils should be 
enforced in the manner prescribed by the district court, 
because it is clear that the district court did not abuse its 
discretion . 

• Judge Sobeloff authorizes me to say that he joins In 
these views. 

- -



r------------------ .. 

226a 

Judgment of Court of Appeals 
dated May 26, 1970 

This cause .came on to be heard on the l'ecord from the 
United States District Court for the ·Western District of 
North Carolina, and was argued by counsel. 

On considerat.ion whereof, it is ORDERED and An.JUDGED 

that the judgment of the District Court appealed from, 
in this case, be, and the same is hereby, vacated; and the 
case is remanded to the United States District Court for 
the Western District of North Carolina, at Charlotte, for 
further proceedings. 

Judge Bryan joins Haynsworth, C .• J. aIld Boreman, J. 
in voting to vacate the judgment of the District Court, 
and to remand the caSe in accordance with the opinion 
written by Butzner, J. He does so for the sake of creating 
a clear majority for the decision to remand. It is his hope 
that upon reexamination the District Court will find it 
unnecessary to contravene the principle stated in Judge 
Bryan's dissent herein, to which he still adheres. Screws 
v. United States, 325 US 91, 135 (1945). 

• 

By direction of the Court. 

SAMUEL "\V. PHILLIPS 

Clerk 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
1VESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 

Civil No. 1974 

. 

JAMES E. SWANN, et al' J 

Plaint-iffs, 
versus 

CHARLOTTE-MECKLENBURG BOARD OF EDUCATION, a public 
body corporate j 1V ILLIA1Ir E. POE j HENDERSON BELK j 
DAN HOOD; BEN F. HUNTLEY; BETSEY KF:LLY: COLEMAN 
W. KERRY, JR.; .TULIA MAULDEN; SAM McNINCH, III; 
CARLTON G. VVATKINSj THE NORTH CAROLINA STATE BOARD 
OF EDUCATION, a public body corporate j and DR. A. CRAIG 
PHILLIPS, Superintendent of Public Instruction of the 
State of North Carolina, 

Defendants, 
anel 

HONORABLE ROBERT \V. SCOTT, Governor of the State of 
North Carolina; HONORABLE A. C. DAVIS, Controller of 
the State Department of Public Instruction; HONORABLE 
WILLIAM K. McLEAN', Judge of the Superior Court of 
Mccklcnbul'g County; TO1\[ B. HARRIS; G. DON ROBER
SON; A. BREECE BRELAND; JAMES M. POSTELL; WILLIAM 
E. RORIB, JR.; CHALMERS R. CARR; ROBERT T. WILSON; 
and the CONCERNED PARENTS ASSOCIATION, an unincorpo
rated association in Mecklenburg County; JA~fES CARSON 
and WILLIAM H. BOOE, 

Addition.al Parties-Defendant. 

• 

• 
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Civil No. 2631 

____________ , ___ - _-_:-_7 __ __ 

MRS. ROBERT LEE MOORE, et al., 
Plaintiffs, 

versus 

CHARLOTTE-]\IECKLENBURO BOARD OF EDUCATION and WILLIAM 

C. SELF, Superintendent of Charlotte-Mecklenburg 
Public Schools, 

Defendants. 

FE 22 

TBREE-J UDGE COURT 

(Heard :March 24, 1970 Decided April 29, 1970.) 

Before CRAVEN and BUTZNER, Circuit Judges, and Mc
MITJ,AN, District Judge. 

CRAVEN, Circuit Judge: 

This three-judge district court was convened pursuant 
to 28 U.S.C. § 2281, et seq. (1964), to consider a single as
pect of the above-captioned case: the constitutionality and 
impact of a state statute, N. C. Gen. Stat. § 115-176.1 (Supp. 
1969), known as the nntilJUssing law, on this suit brought 
to desegregate the Charlotte-Mecklenburg school system. 
We hold a portion of N. C. Gen. Stat. § 115-176.1 unconsti
tutional because it may interfere with the school board's 
performance of its affirmative constitutional duty under the 
equal protection clause of t.he Fourteenth Amendment. 

I. 

On February 5, 1970, the district court entered an order 
requiring the Charlotte-Mecklenburg School Board to de-
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segregate its school system according to a court-approved 
·plan. Implementation of the plan could require that 13,300 
additional children be bussed. I This, in turn, could require 
np to 138 additional school buses. ~ 

Prior to the February 5 order, certain parties filed a 
suit, entitled Torn B. Ha.rris, G. Don Roberson, et al. v. 
Willimn C. Self, Superintendent of CharloUe-M ecklenb~(,rg 
Schools m1d Charlotte-Mecklenburg Board of Education., in 
the Superior Court of Mecklenburg County, a court of gen
eral jurisdietion of the State of North Carolina. Part of the 
relief sought was an order enjoining the expenditure of 
public funds to purchase, rent or operate any motor vehicle 
for the purpose of transporting students pursuant to a 
desegregation plan. A temporary restraining order grant
ing this relief was entered by the state court, and, in re
sponse, the Swann plaintiffs moved the district court to add 
the state plaintiffs as additional parties defendant in the 
federal suit, to dissolve the state restraining order, and 
to direct all parties to cease interfeJ·ing with the federal 
court lIHindates. Because it appeared that the constitution
ality of N. C. Gen. Stat. § 115-176.1 (Supp. 1969) would be 
in question, the district court requested designation of this 
three-judge court on February 19, 1970. On Februa.ry 25, 
1970, the district judge granted the motion to add additional 
parties. :Meanwhile, on February 22, 1970, another state 
suit, styled 1I1rs. Robe1·t Lee Moore, et nl. v. Charlotte-
--

1 On March 5, 1970, the Fourth Circuit Court of Appeals stayed 
that portion of the district court's order requiring bussing of stu
dents pending appeal to the higher court . 

~ There is a dispute between the parties as to the additional 11 um
ber of children who will be bussed and as to the number of addi
tional buses that will be needed. For our purposes, it is imma
terial whose figures are correct. The figures quoted are taken 
from the di~trict jUl]ge's supplemental findings of fact, filed March 
21, 1970. 
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Mecklen.burg Board of Education and W·illiam C. Self, 
Superintendent of Ch4rlotte-Mecklenburg Schools, was be
gun. In this second state snit, the plaintiffs also requested 
an order enjoining the school board and superintendent 
from implementing the plan ordered hy the tlistrict court 
on February 5. The state court judge issued a temporary 
restrai.ni.ng order ern bodyi ng the relief reqllcRted, and on 
February 26, 1970, the Swa'tvn plaintiffs moved to add Mrs. 
Moore, ct ai., as additional parties defendant in the federal 
suit. On the same day, the state defendants filed a petition 
for removal of the Moore suit to federal court. On March 
23, 1970, the district judge requested a three-judge court 
in the removed Moore case, and this panel was desihrnated 
to hear the matter. An the cases were consolidtaed for 
hearing, and the court heard argument by all parties on 
March 24, 1970. 

II. 

N. C. Gen. Stnt. § 115-176.1 (Supp. 1969) reads: 

Assignment of pupils based all race, creed, color or 
national origin prohibited. No person shall be refused 
admission into or be excluded from any public school 
in this State on account of race, creed, color or national 
origin. No school attendance district 01' zone shall be 
drawn for the purpose of segregating persons of vari
ous races, creeds, colors or national originR from the 
community. 

Where administrative units have divided the geo
graphic urea into attendance districts or zones, pupils 
Rhall be assigned to schools within snch attendance 
districts; provided, however, tbat the hoard of educa
tion of an administrative unit may assign any pupil 
to a school outside of snch attendance district or zone 
in order that such pupil may attend a school of a 
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specialized kind including but not limited to a voca
tional scbool or school oporat.ed for, or operating pro
grams for, pupils mentally or physically handicapped, 
or for any other reason which the board of education 
in its ~ole discretion deems sufficient. No student shall 
be assigned or compelled to attend any school on ac
count of race, creed, color or national origin, or for 
tbe purpose of creating a balance or ratio of race, re
ligion or national origins. Involuntary bussing of stu
donts in contravention of this article is prohibited, and 
public funds shall not be used for any such bussing. 

The provisions of this article shall not apply to a 
temporary assignment due to the nnsuitability of a 
school for its intended purpose nOr to any assignment 
01' transfer necessitated by overcrowded conditions or 
otber circumstances which, in the sole discretion of the 
school lloard, require Ilssignment 01' reassignment. 

The provisions of this al'ticle shall not apply to an 
application for the assignment or reassignment by the 
parent, guardian or person standing in loco parentis of 
any pupil or to any assignment made pursuant to a 
choice made by any pupil who is eligible to make such 
choice pursuant to the provisions of a freedom of choice 
plan voluntarily adopted by the board of education of 
an administrative unit. 

It is urged upon us that the statute is far from clear and 
may reasonably be interpreted several different ways. 

(A) Plaintiffs read the statute to mean that the 
school board is prevented from complying with its duty 
under the Fourteenth Amendment to establish a uni
tary school system. See, e.g., Green v. C(JU,nty School 
Ed. of N cw Kent Cmmty, 391 U.S. 430, 439 (1968). In 

• 

• 
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support of this contention, plaintiffs argue that the 
North Carolina General Assembly passed § 115-176.1 
in response to an April 23, 1969, district court order, 
which required the school board to submit a plan to 
desegregate the Charlotte schools for the 1969-70 school 
year. Under plaintiffs' interpretation of the statute, 
the board is denied all desegregation tools except non
gerrymandered geographic zoning and frecuom of 
choice. Implicit in this, of course, is the suggestion that 
zoning and frcdom of choice will be ineffective in the 
Charlotte context to disestablish the asserted duality 
of the present system. 

(B) The North Carolina Attorney General argues 
that the statute was passed to preserve the neighbor
hood school concept. Under his interpretation, the 
statute prohibits assignment and bussing inconsistent 
with the neighborhood school concept. Thus, to dis
establish a dual system the district court could, con
sistent with the statute, only order the board to geo
graphically zone the attendance areas SO that, as nearly 
as possihle, each student would be assigned to the 
school nearest his home regardless of his race. Im
plicit in this argument is that any school system is 
per se unitary if it is zoned according to neighborhood 
patterns that are not the result of officially sanctioned 
racial discrimination. Although the Attorney General 
emphasizes the expression of state policy by the Legis
lature in favor of the neighborhood school concept, he 
recognizes, of course, that the statute also permits 
freedom of choice if a school bORrd voluntarily adopts 
such a plan. Thus, the plaintiffs and the Attorney Gen
eral read the statute in much the same way: that it 
limits lawful methods of accomplishing desegregation 
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to nongerrymundered geographic zoning and freedom 
of choice. 

(0) The school board's interpretation of the statute 
is more ingenious. The board concedes that the statute 
prohibits assignment according to race, assignment to 
achieve racial. balance, and involuntary bussing for 
either of these purposes, but contends that the facial 
prohibitions of the statute onJy apply to prevent a 
school board from doing more than necessary to 

. attain a unitary system. The argument is that since 
the statute only begins to operate once a unitary 
system has been established, it in no way interferes 
with the board's constitutional duty to desegregate 
the schools. Counsel goes on to insist that Oharlotte
Mecklenburg presently has a unitary system and, 
therefore, that the state court constitutionally applied 
the statute to prevent fnrther unnecessary racial 
balancing. 

(D) Plaintiffs in the Harris suit contend (1) that 
in 42 U.S.C. % 2000c(b) and 2000c-6(a)(2) (1964)3 

3 § 2000c: 
As used in this subcbapter-

• • • • • 
(b) "Desegregation" means the assignment of students to 

public schools anil within such schools without regard to their 
race, eolor. religion, or national origin, but "desegregation" 
shall not mean the assignment of studenu, to public schools 
in order to overcome racial imbalance. 

§ 2000c-6 (a) : 
(2) [P] rovided that not.hing herein sha 11 empower any offi

cial or court of the United States to issue any order seeking 
to achieve a racial balance III any school by requiring the 
trunsportatioll of pupils or students from one school to 
[lllother or one sehool dist.rict to another in order to achieve 
slIch racial ba.lance. or otherwise enlarge the existing power 
of the court to insure compliallce with constitutioual standards. 
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Congress expressly prohibited assignment and bussing 
to achieve racial balance, (2) that to compel a child 
to attend a school on account of his race or to com
pel him to be involuntarily bussed to achieve a racial 
balance violates the principle of Brown v. Ed. of Ed_ 
of Topeka, 347 U.S. 483 (1954), and (3) that N. C. Gen. 
Stat. § 115-176.1 merely embodies the principle of the 
lleighborhood school in accordance with Brown and 
the Civil Rights Act of 1964. 'Ve may dispose of the 
first contention at once. The st.atnte "cannot be in
terpreted to frustrate the constitutional prohibition 
[against segregated schools]." United State.s v. School 
Dist. 151 of Cook Co., 404 F.2d 1125, 1130 (7th Cir. 
1968). 

(E) Plaintiffs in the Moore suit argue that the 
district court order of February 5, 1970, was in 
contravention of Brown and, therefore, that the state 
court order in their suit was justified. However, the 
Moore plaintiffs also argue that certain parts of the 
second and third paragraphs ill the state statute are 
unconstitutional because they give the school board 
the authority to assign children to schools for what
ever reasons the board deems necessary or sufficient. 
The Moore plaintiffs interpret these portions of the 
statute as permitting assignment and bussing on the 
basis of race contrary to Brown and the Fourteenth 
Amendment. 

III. 

Federal courts are reluctant, as a matter of comity and 
respect for state legislative judgment and discretion, to 
strike down state statutes as l1TIconstitutional, and will not 
do so if the statute reasonably can be interpreted so as not 
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to conflict with the federal Constitution. But to read the 
statute as innocuously as the school board suggests would, 
we think, distort and twist the legislative intent. ·We agree 
with plaintiffs and the Attomey General that the statute 
limits the remedies otherwise available to school hoards 
to desegregat.e the schools. The harder question is whether 
the limitation is valid or conflicts wit.h the Fourteenth 
Amendment. We think the question is ]10t so easy, and the 
statute not so obviously uIlconstitutional, that the question 
may lawfully be answered by a single federal judge, sec 
Turner Y. City of Memphis, 369 U.S. 350 (1962); Bailey v. 

Patte.rson., 369 U.S. 31 (1962), and we reject plaintiffs' 
attack upon our jurisdiction. Swift &; Co. \'. rVickhatn, 
382 U.S. 111 (1965); C. -Wright, Law of Federa] Courts 
§ 50 at 190 (2d ed. HI70). 

In Green v. County School. Bd. of New Kent Co., 391 
U.S. 430 (1968), the Supreme Court declared that a school 
board must take effective action to establish a unitary, nOll
racial system, if it is not already operating such a system. 
The Court. neither prohibited nor prescribed specific types 
of plans, but, rather, emphasized that it would judge each 
plan by its ultimate effectiveness in achieving desegrega
tion. In Green itself, the Court held a freedom-of-choice 
plan insufficient because the plan left the school system 
segregated, but stated that, under the circumstances exist
ing in New Kent County, it appeared that the school hoard 
could acbieve a unitary system either by simple geo
graphical zoning or by consolidating the two schools in
volved in tbe case. 391 U.S. at 442, n. 6. Under Green and 
subseqnent decisions, it is clear that school boards must 
-implement plans that work to achieve unitary systems. 
:Northcross v. Bd. of Ed. of the Memphis City Schools, 
-- U.S. , 38 L.\V. 4219 (1970) j Alexander v. Holm.es 
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Co. Ed. of Ed., 396 U.S. 19 (1969). Plans that do not 
produce a unitary system are unacccptable.~ 

We think the enunciation of policy by the legislature 
of the State of North Carolina is entitled to great respect. 
Federalism requires that whenever it is possible to achieve 
a unitary system within a framework of neighborhood 
schools, a federal court ought not to require other remedies 
in derogation of state policy. But if in a given fact context 
the state's expressed preference for the neighborhood 
school cannot be honored without preventing a unitary 
system, it is tho former policy which must yield under 
the Supremacy Clause. 

Stated differently, a statute favoring the neighborhood 
school concept, freedom-of-choice plans, or both can validly 
limit a school board's choice of remedy only if the policy 
favored will not prevent the operation of a unitary system. 
That it mayor may not depends upon the facts in a 
particular school system. The flaw in this legislation is its 
rigidity. As an expression of state policy, it is valid. To 
the extent that it may interfere with the board's perfor-

• The reach of the Court's mandate is not yet clear: 

[A]s SOOll as possible ... we ought to resolve some of the 
basic practical problems when t.hey are appropriately pre
sented including whether, as a constitutional matter, any par
ticular racial balance must be achieved in the schools; to 
what extent school districts and zones mayor must be altered 
as a constitutional matter; to what extent transportation may 
or must be provided to achieve tbe ends sought by prior 
holdings of the Court. 

Northcross Y. Bd. of Ed. of the Memphis City Schools, U.S. 
--,38 L.W. nt 4220 (1970) (Chief Justice Burger, concurring). 
For our purposes, it is sufficient to say that the mandate applies 
to require "reasonable" or "justifiable" solutions. See gen~rall!l 
Fiss, Racial rmba.l.ance in the P1lblic. Schools: The Constitutional 
Concepts, 78 Harv. L. Rev. 564 (1965). 
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mance of its affirmative constitutional duty to establish a 
unitary system, it is invalid. 

The North Carolina statute, analyzed in light of these 
principles, is unconstitutional in part. The first paragraph 
of the statute reads: 

N a person shall be refused admission into or be 
excluded from any public school in this State on 
account of race, creed, color or national origin. No 
school attendance district or zone shall be drawn for 
the purpose of segregating persons of various races, 
creeds, colors or national origins from the community. 

There is nothing uncollstitutional in this paragraph. It 
is merely a restatement of the principle announced in 
Bt'own v. Bd. of Ed. of Topeka, 347 U.S. 483 (1954) 
(Brown. I). 

The third paragraph of the statute reads: 

The pJ"Ovisiolls of this article shall not apply to a 
temporary assignment due to the unsuitability of a 
school for its intended purpose nor to any assignment 
or transfer necessitated by overcrowded conditions or 
circumsta1lces which, in the sole discretion of the school 
board, require assiglIDlent or reassignment. 

This paragraph merely allows the school board 1I0ninvidi
om; discretion to assign students to schools for valid ad
ministrative reasons. As wo read it, it does not relate 
to race at all and, so read, is constitutional. 

The fourt.h paragraph provides: 

The provisions of tbis article shall not apply to an 
applicat.ion for the assigl1ment or reassignment by the 
parent, guardian or person standing in loco parentis 
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of any pupil or to any assignment made pursuant to 
a choice made by any pupil who is eligible to make snch 
choice pnrsuant to the provisions of a freedom of choice 
plan voluntarily adopted by the board of education of 
an admini8trative unit. 

This paragraph relieves school boards from compliance 
with the statute where they are implementing voluntarily 
adopted freedom-of-choice plans within their systems. It 
does not require the hoards to adopt freedom of choice 
in any particular sitnation, but leaves them free to comply 
with their constitutional duty by any effective means avail. • • • 
able, including, wherc it is appropriate, freedom of choice. 
So interpreted, the paragraph is constitutional. 

The second paragraph of the statute contains the con
stitutional infirmity. It reads: 

Where administrativc units have divided the geo
graphic area into attendance districts Or zones, pupils 
shall be assigned to schools within such attendance 
districts; provided, however, that the board of educa
tion of an administrative unit may assign any pupil 
to a school outside of snch attendance district or zone 
in order that such pupil may attend a school of a 
specialized kind including but not limited to a voca
t.ional school or schoo] operated for, or operating pro
grams for, pupils mentally or physically handicapped, 
or for any other reason which the hoard of education 
in its sole discretion deems sufficient. No student shall 
be assigned or compelled to attend any school on ac
count. of race, creed, color or national origin, or for the 
purpose of creating a balance or ratio of race, religion 
or national origins. Involuntary bussing of students 
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in con traven tioll of this a t·ticle is prohibited, and pub
lic funds shall not be used for any such bussing. 

Tbe fi l"st Se]l tenc~ of the paragraph presents no greater 
constitutional problem than the third and fourth para
graphs of the statute, disclIssed above. It allows school 
boards to establish a geographically zOlwd neighborhood 
8chool syst.em, but it does not require them to do so. Con
sequently, this sentence does not prevent the boards from 
complying wit.h their const.it.utional duty in circumstances 
whore zoning and neighborhood school plans may 110t re
sult ill 11 unitary system. The clanse in the first sentence 
permitting assignment for "any other reason" in the hoard's 
"sole discretion" we read as meaning simply that the school 
boards lllay assign outside the neighborhood school zone 
for noninvidious administrative reasons. So read, it pre
sents no difficulty. The second anel third sentences are 
Ullconstitlltional. They plainly prohihit school hoards from 
assigning, compelling, OJ' involuntRril~' hussing students 
011 account of raCD, or in order to racially "balance" the 
school system. Oree·Jl. v. School Bd. of New Kent Co.} 391 
U.S. 4-30 (] 968), Hrown v. Bd. of Ed. of T02Jeka .. 349 U.S. 
294 (1955) (Brown II), and Brown v. Bd. of Ed. of Topeka .. 
347 U.S. 483 (1954) (Brown I), require school boards to 
consider race for the purpose of disestablishing dual 
systems. 

The Oonstitution is not color-blind with respect to the 
affirmative dut.y to establish and operate a unitary school 
system. To say that it is would make t.he constitutional 
principle of Brown I and II an abstract principle instead 
of an operative one. A flat prohibition against assignment 
by race would, as a practical mat.ter, prevent school boards 
£l'Om altering existing dual systems. Consequently, the 
statute clearly contravenes the Supreme Court's direction 

• 
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that boa rds must take steps adequat.e to abolish dual sys
tems. See Green v. School Bel. of K cnt Co., 391 U.S. 430, 
437 (1968). As far as the prohibition against racial "bal
ance" is concerned, a school board, in taking affirmative 
steps to desegregate its systems, must always engage in 
some degree of balancing. The degree of racial "balance" 
necessary to establish a unitary system under given cir
cumstances is not yet clear, see N o-rtl/cross v. Bd. of Ed. 
of the Memphis City Schools, U.S. , 38 L.W. at 
4220 (1970) (Chief .T usticc Burger concurring), but be
cause any method of school desegregation involves selec
tion of zones and transfer and assigllment of pupils by 
race, a flat prohibition against racial "balance" violate!; the 
equal protection clause of the Fourteenth Amendment. 
Finally, the statute's prohibition against "involuntary 
bussing" also violat.es the equal protection clause. Bussing 
may not he necessary to eliminate a dual system and es
tablish a unitary one in a given case, but we think the 
Legislature went too far when it undertook to prohibit its 
use in all factual contexts. To say that bussing shall not 
be resorted to unless unavoidable is a valid expression of 
state policy, but to flatly prohibit it regardless of cost, 
extent and all other factors including willingness of a 
school board to experiment contravenes, we think, the 
implicit mandate of Green. that all reasonable methods be 
available to implement a unitary system. 

Although we hold these statutory prohibitions uncon
stitutional as ,;olative of equal protection, it does not 
follow that "bussing" will be an appropriate remedy in any 
particular school desegregation case. On this issue we 
express no opinion, for the question is now on appeal 
to the United States Court of Appeals for the Fourth 
Circuit and is not for us to decide. 
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It is clear that each case must be analyzed on its own • 

facts. Sec Gree'n v. School Bd. of New Kent Co., 391 U.S. 
430 (1968). The legitimacy of t.he solutions proposed and 
ordered in each case must be judged against the facts of 
R particular school system. We merely hold today that 
N ort.h Carol i na may not validly enact laws that prevent 
the utilization of any reasonable method otherwise avail
able to establish unitary school systems. Its effort to do 
so is struck down by the equal protection clause of the 
Fourteenth Amendment and the Supremacy Clause (Article 
2 of the Constitution). 

v 
As we have no cause to doubt the sincerity of the various 

• 

defendants, the plaintiffs' Illotion to hold thcm in contempt 
for interference with the district court's orders and their 
request fOI' a1l injullction against enforcement of the statnte 
will be denied. We believe the defendants, including the 
state court plaintiffs, will, pending appeal, respect this 
court's judgment, which applies statewide with respect to 
the constitutionalitv of the statute . • 

Several of tho parties have moved to IJe dismissed from 
the case, alleging various grounds in support of their 
motions. Because of the view we take of this suit and the 
limiteu relief we grant, the motions to dismiss become im
material. The school board is undeniably a proper party 
before the court on the constitutional issue, since it is a 
purty to the desegregation suit. We can, therefore, con
sider alld adjudge thc validity of the statute, rcgardle!:is of 
the po~ition of the other parties. That we consider the 
substantive arguments of all the parties in no way harms 
those who have moved to he dismissed. 

An appropriate judgment will be entered in accordance 
with this opinion. 
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