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On April 23, .J lI1le 20 and August 15, 1969, the defendant 
school board wns ordered to file plans to desegregate the 
schools of Charlotte and l\-[eckleJlbl1l'g County, North 
Carolina. The defendants have admitted their duty to 
desegregate the schools; considerable progress has been 
made toward desegregation of faculties; and progress, pre
viously noted, lIa::; been made in some other aroas. The 
schools, however, remain for the most part unlawfully 
segregated. The facts supporting that concl usion in all 
the court's previolls orders are reiterat.ed here. 

The issue is what to do punHlant to the board's latest 
plan, filed November 17, 1969. The plan recites the follow
ing ostensible purpose: 

"The Board of Education has embarked upon a com
prehensive program for the pu rpose of restructuring 
attendance lines involving all schools and all students 
sel'ved by the sYBtem. The primary purpose of this 
program is to achieve further desegregation 
many schools as possible '. • 1;0." 

• 
111 as 

The plan says that a computer analyst has been hired 
to draw up various theoretical possible school zone atten
dance lines, and that school personnel, before February 1, 
1970, will draw the aetnal lines. 

The details of the plan show that it contains no promise 
nor likelihood of desegregating the schools. 

The plan and the report accompanying it say (emphasis 
added) : 

uN 0 school district to which white students a·re assig-ned 
should have less than 60 Pc)' cent white student popula
tion to avoid 'tipping.'" (Plan, page 2.) 

• II • • 
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" ... it is the plan of this School Board to limit schools 
to which white students are assigned to those schools 
in which it is pos~ible to provide a student population 
which is at least 60 per cent white." (Plan, page 5.) 

Q co 

"In determining the initial attendance lines, the ratio 
of black to white students will not exceed 60% white-
4070 black \\THERE THE SCHOOL IS DESEGREGATED." 
(Report, page 5.) 

o 

"A "majority of the Board of Ed'ucation believes that 
the constitutional requirements of desegre.gation will 
be achieved by the restruct~tring of attendance lines, 
the restricting freedom of transfer, and other provi
sions of this plan. The. majority of the Board has, 
therefore, discarded further consideration of pairing, 
grouping, clustering and transporting." (Plan, page 6.) 

The strongest claim made in the plan with respect to 
the all-black schools is that among 43 elementary schools 
in the densely populated areas of Charlotte it is ((theoreti
ca.lly [school board's emphasis] possible to populate these 
schools with the following ratios of black students: ... 
Seven (7) schools in which the black student population 
is 100 pel· cent." (Plan, pages 3 and 4.) Since the 100% 
black elementary schools in the system (Billingsville, Marie 
Davis, Double Oaks, First Ward, Lincoln Heights, Oak
lawn and University Park) number exactly seven, this 
language obdously proposes that these seven schools will 
remain all-black. 

The plan contains no factual information nor estimate 
regarding plans for desegregation of the 31 other elemen-
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tary schools, the 20 junior high schools, and the 10 senior 
high schools in the system. 

Concerning faculty desegregation the plan says: 

"Du.ring the 1970-71 school year, the Board of Educa
tion will staff each school 80 that the faculty at each 
school will be predominantly white and, 'Where practi
cable will reflect the ratio of white and black teachers 
employed in the total faculty of the school system." 
(Plan, page 7.) 

With regard to the physical facilities, the court on 
August 15, 1969, ordered the defendants to produce by 
November 17 "A detailed report showing, complete with 
figures and maps, the location and nature of each construc
tion project proposed or under way, and the effect this 
project may reasonably be expf!cted to have upon the pro
gram of desegregating the schools." In response to that 
order, the plan lists the nameo; of 21 out of 91 projects, 
expresses a few opinions and conclusions about the huild
ing program, and promises a partial study by February 1, 
1970 and a "general long range study" "bJJ June of 1970," 

but it sheds no factual light on the effect of any part of 
the building program on the segregation issue. Since the 
board has, in seven months, failed to produce a program 
for desegregation, it is only natural that they can not 
predict tbe effect of any particular building project on such 
a program. The court has yet not received infOl'mation 
necessary to appraise the effects of current building 
activity on the current unprogrammed course of desegre
gation. 

When the plan is understood, it boils down to this: 

1. It proposes to re-draw school zone lines, and to 
restrict freedom of choice, which the court had already 

,. 
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advised the board to eliminate except where it would 
promote desegregation. It states 110 definable desegre
gation goals. 

2. The "60-40" ratio is a one-way street. The plan 
implies that there will be no action to produce desegre
gation in schools with blncJ.: populations above 40%, 
and that no white students arc to be assigned to such 
schools. 

3. Continued operation of all seven of the all-black 
elementary schools would be assure-d. The same would 
appear to be true for the entire group of 25 mostly 
"black" schools, mentioned in the court's November 7 
order, which serve 16,197 of the 24,714 black students 
in the system . 

• 

4. Transportation to aid children transferring out 
of segregated situations (which was ordered by the 
court 011 April 23 as a condition of any freedom of 
transfer plan, and which was a. part of this plan as 
advertised in the boa,rd's October 29 report) has been 
eliminated from the plan as filed with the court. 
Inevitable effects of this action would be to violate 
the court order and to leave the children recently re
assigned from seven closed hlack inner-city schools 
with no way to reach the suburban schools they now 
attend! This is re-segregation. 

5. Other methods (pairing, grouping; clustering of 
schools) which could reduce or eliminate segregation.
and which the board, on October 29 when it was asking 
for a time extension, promised to consider have now 
been expressly left out of the plan. 

6. No time is set. to complete the job of faculty and 
pupil desegregation. 

" 
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7. In the written argument ("Report") filed with 
the plan, 'with the candor characteristic of excellent 
attorneys, the board's attorneys say: 

"It is importunt that the COllrt does not construe 
the information submitted in the plan relating 
to racia1 rat.ios of e1ementary schools as being 
in the ]1atlln~ of a guarantee by the Board since 
it is anticipated the rr~sults of restructuring the 
attendance lincs may produce a greater at' lesser 
degree of dcscgrcgotio'n, the extent of which can
·not be (frdennined at this tim.e/' (Heport, page 4; 
emphasis added.) 

The defendants have the burden to desegregate the 
schools and to show any plan thl~y propose will desegregate 
the controls. They ha ve not. carried that burden. Re-draw
ing school zone lines won't eliminate segregation unless the 
dCClf'iOIl to desegregate has first been made. 

THE SCHOOLS ARE STILL SEGREGATED 

The extent t.o which the schouls H rc still segregated was 
illustrated by the information set out in previous orders 
including t.he order (If November 7, 1969. Nearly 13,000 
out of 24,714 black s~.l1dellt.s stil1 attend schools that are 
9870 to 100% black. Over 16,000 hlack students still attend 
predominantly black schools. Nine-tenths of the faculties 
arc still obviously "black" or "white." Over 45,000 out. of 
5!),000 white students st.i11 attend schools which are ob
viously "white." 

THE RESULT IS UNEQUAL EDUCATION 

The following- t.able further illustra.tes the results. 
Groups A and B show t.hat sixth gradel'S, in the seven 
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100% black schools the plan would retain, perform at about 
fourth grade levels, while their counterparts in the nine 
100ro white elementary schools perform at fifth to seventh 
grade levels. Group C shows that sixth graders in 
Barringer, which changed in three years from 100% middle 
income white to 84ro Negro, showed a performance drop 
of 1l;2 to 2 years. Group D shows howeve.r that Randolph 
Road, 72ro white and 28% Negro, has eighth grade per-
• 

formance results approximately comparable to Eastway, 
which is 96% white, and Randolph results are approxi
mately two years ahead of all-black ·Williams and North. 
west. Until unlawful segregation is eliminated, it is idle 
to speculate whether some of this gap can be charged to 
racial differences or to "socio-economic-cultural" lag. 
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THE LAW STILL REQUIRES DESEGREGATION 

Segregation in public schools was outlawed by the deci4 
sions of the Supreme Court in Brown v. Board of Elluca
tiO'J~ .. 347 U. S. 483 (1954) and 349 U. S. 294 (1955). 

The first B1"OWn opinion (Bt·own 1) held that racial 
segregation, even though physical facilities and other 
tangible factors might be equal, deprives Negro children 
of equal educational opportunities. 'rhe Court recalled 
prior decisions that segregation of graduate students was 
unlawful because it restricted the student's "ability to 
study, to engage in discussions and exchange views with 
other students, and, in general, to learn his profession." 
The Court said: 

"Such considerations apply with added force to chil
dren in grade and high schools. To separate them 
from others of similar age and qualifications solely 
because of their race generates a feeling of inferiority 
as to their status in the community that may affect 
their hearts and minds in a way unlikely ever to be 
undone." 

Quoting a lower court opinion, the Supreme Court con
tinued: 

"'Segregation of white and colored children in public 
schools has a detrimental effect upon the colored chil
dren. The impact is greater when it has the sanction 
of the law; for the policy of separating the races is 
usually interpreted as denoting the inferiority of the 
Negro group. A sense of inferiority affects t.he motiva
tion of a child to learn. Segregation with the sanction 
of law, therefore, has a tendence to [retard] the edu
cational and mental development of Negro children 
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and to deprive them of some of the henefits they would 
recei vc in a racial [ly] integra ted school system.' 

"We conclude that in the field of public education the 
doctrine of 'separate but equal' has no place. Scparate 

ed'1lca tional facilities are i1l1l ercnfl.y 1l1'/eqllal. • "" oil." 
(Emphasis added.) 

• • • 
". • 1'0 Such segregation has long been a nation-wide 

problem, not me1·e[,y onc of sectional concern." (Em
phasis added.) 

The selection of cases for the Brown decision demonstrates 
the llatioll\vide )'each of that concorn; Brown lived in Kan
sas and the defendant board of education was that of 
Topeka, Kansus; defendants in companion cases included 
school authoritie~ in Delaware and tho District of Colum
bia. Later important cases have involveclnot. just. Southern 
schools, but also schools in New York, Chicago, Ohio, 
Denver, Oklahoma City, Kentucky, Connecticut and other 
widely scattered places. 

Court decisions setting ant the principles upon which the 
various orders of this court have been based include the 
following: 

SUPREMB COURT CASES 

Alexot1(ler v. Holmes County (Mississippi), No. 632 (Octo
ber 29, 1969). 

Brown v. Board of Education of Topr;ko (Kansas), 347 
U. S. 483 (1954), 349 u. S. 294 (1955), 

Cooper, Members of the BOQ.nl of Directors of the Little 
Rock (Arkansas) Indepellde'llt 8elIOol District v. Aaron., 

358 U. S. 1 (1958). 
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Green v. County Schoo~ Boat·a of New Kent Cownty (Vir
ginia), 391 U. S. 430 (1968). 

Griffin v. County School Board of Prince Edward County 
(Virginia), 377 U. S. 218 (1964). 

Keyes v. Dwver (Oolorado) School nistrict N1l1mber 1, 
Application for Vacation of Stay (.T ustice Brennan, Su
preme Court, August 29, 1969). 

Monroe v. Bo(~rd of CO'"fi21nissione'1's of t.he City of Jackson 
(Tennessee), 391 U. S. 450 (1968). 

Raney v. Board of Education. of the Gould School District 
(Arkansas), 391 U. S. 443 (1968). 

Unit.ed States v. Montgomery County (Alabama) Board of 
Education, 395 U. S. 225 (1969). 

CIRCUIT COURT CASE8 

Brewer v. School Board of City of Norfolk (Virginia), 397 
F.2d 37 (4th Cir., 1968). 

Felder v. Harnett County (North Carolina) Bom-d of Edu
cation, 409 F.2d 1070 (4th Cir., 1969). 

Wa.nner v. County School Board of Arlington County 
(Virginia), 357 F.2d 452 (4th Cir., 1966). 

Henry v. Cla·rksdale (Mississippi) Municipal Separate 
School District, 409 F.2d 682 (5th Oir., 1969) (petition for 
cert. filed, 38 U.S.L.W. 3086) (U. S. 9/2/69) (No. 545). 

Un'ited States v. Gree'tlt!.(}ood (Mississippi) Mu.nicipal Sep
arate School Disi.rict, 406 F.2d 1086 (5th Cir., 1969) (cert. 
denied, 395 U. S. 907 (1969». 

United States v. Hi,nds Coun,ty School Board, Nos. 28030 
and 28042 (5th Cir., July 3, 1969). 
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Clemons v. Board of Education of Hillsboro, Ohio, 228 F.2d 
853 (6th Cir., 1956) (cert. denied, 350 U. S. 1006). 

United States v. School District 151 of Cook County, Illi
nois (Chicago), 404 F.2d 1125 (7th Cir., 1968) (rehearing 
denied, January 27, 1969). 

DISTRICT COURT CASES 

Eaton v. New Hanover County (North Carolina) Board of 
Education" No. 1022 (E.D. N.C., July 14, 1969). 

Keyes v. School District N u,mber One. Denver (Colorado), 
303 F. Supp. 289 (D. Colo., 1969). 

Some of these principles which apply to the Charlotte
Mecklenburg situation are: 

1. Racial segregation in public schools is unlawful, 
Brown I; G"een v. New Kent Coun,ty, Virginia; Clemons v. 
Hillsbot·o, Ohio. Such segregation is unlawful even though 
not required nor authorized by state statute, Clemons v. 
Hillsboro. Acts of school boards perpetuating or restoring 
separation of the races in schools are de jure, unlawful dis
crimination, Cooper v. Aaron; Keyes v. Denver, Colorado 
School Board (August 14, 1969), approved by the Supreme 
Court of the United States two weeks later, Keyes v. Den-
1)er, U. S. Supreme Court., Augnst 29, 1969. 

2. Drawing school zone lines, like "freedom of transfer," 
is not an end in itself; and a plan of geographic zoning 
which perpetuates discriminatory segregation is unlawful, 
Keyes v. Denver; Brewer v. Norfolk; Clemoll-s v. Hillsboro; 
Henry v. Cla.rksdale, Mississippi; United States v. Hinds 
Coumty; United States v. Green-wood. 
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3. No procedure, plan, method or gimmick will legalize 
state maintained segregatiOl1. The constitutional test of a 
plan is whether it gets rid of segregation in public schools, 
and does it "now," Gt·een v. New K e'nt CoulIty; lrtonroe v. 
Jackson; AleXMldet· v. Holmes County. 

4. Good faith of the school fluthorities, if it exists, does 
not excuse failure to desegregate the schools. " ... The 
availability to the Board of other more promi::;ing courses 
of action may indicate a lack of good faith; and at the least 
it places n hea'vy burden. upon tllc Board to ewplain its 
preference for an apparC1lily less effecti.ve m('.t1lOd." Green 
v. New Kent County. (Emphusi!'; alleled.) 

5. "Natural bOllndaries" for school zones are not COD
stitutioDally controlling. If a zone encloses a hlack school 
in a district like this one where white students are in a 
heavy (71% wl1ite, 29% hlack) majority, the "naturalness" 
of the boundary or the existence of reaSOJl8 for the boundary 
unrelated to segregation does not excuse the failure to de
segregate the school, Keyes v. Denver. Colorado; Henry v. 
Clarksdale; Cletl1mls v. Hillsboro. 

6. It is appropriate for courts to require that school 
faculties he desegregated by formula, if necessa.ry, and by 
a definite time or on a definite i'ichedule, United States v. 
Montgomery. Faculty assigllmcmts so that each school has 
approximately the same ratio of black teachers as the 
ratio of black teachors in the school system at large fire 
appropriate and necessary to eqnalize the quality of in
struction in t.his school system, United States v. Montgo'fflr 
cry; Un-ited States v. Cook Coun.tYj Eaton v. New Hano'ver 
County (North Carolina). 
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7. Bus transportation as a means to eliminate segrega
tion results of discrimination may validly be employed, 
Keyes v. Denver; United 8t(l1es v. Cook County. Illinois, 
404- F.~d 1125, 1130 (1969). 

8. Race may he considcl'ed in eliminat.ing segregation in 
a school system, Wa1lllet" v. Arlington County, Vi1·g-i-nia,. 
Un-ited States v. Cook Coun/.!).; Oreen v. New Ke-nt Cou.n.f.y. 

9. " ... 'Whatever plan is adopted will require evalua
tion in practice and the court should retain .iurisdiction 
until it is clear t.hat state imposed segreg-ntioll has been 
completely removed!' Green v. N em Kent Gomdy,. Raney 
v. Board of Education. 

10. The nUcged high cost of desegregating schools 
(which the COUl't docs not find to be a fad) would not be a 
valid legal argLlll1ellt against desegregation, Griffin. v. 
Scliool Boanl; United Stales ,'. Cook CoulIl!} .. Illinois. 

11. The fact that public opinion may oppose desegregat
ing the schools is no valid argument against doing it, Cooper 
v. Aa1·on .. Greet/. v. New Kent Gounty; Monroe v . .Jackso'n. 

12. Fixed ratios of pupils in particular schools wiII not 
be set.. If the board in one of its three tries had presented 
a plan fo!' desegregation, the court would have sought ways 
to approve variations in pupil ratios. In default of any 
such plall from the school board, the court will start with 
the thong'llt, originally advanced in the order of April 23, 
that effol·ts should be made to reach a 71-29 ratio in thc 
varions schools so that there will be no basis for contending 
that Olle school is racially differcnt from the others, but to 
understand that variations from that 110rm may be 1111-

a voidable. 
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13. School location and construction and renovation and 
enlargement affect desegregation. Courts may properly 
restrain construction and other changes in location or ca
pacity of school properties until a showing is made that 
such change will promote desegregation rather than frus
trate it, Felder v. Bar'nett COu.1~ty. 

14. Where pupils live must not control where they are 
assigned to school, if SOIlle other approach is necessary in 
order to eliminate racial segregation, Green v. New Kent 
County; Keyes v. Denver; Eaton v. New Hanover County, 
North Carolina. Board of Ed,u,cation. 

15. On the facts in this record and with this background 
of de jure segregation extending full fifteen years since 
Brown I, this court is of the opinion that all the black and 
predominantly black schools in the system are illegally 
segregated, Green v. New Kent County; He1M'Y v. Clarks
dale; United States v. Hinds County. 

16. The school board is endowed by Chapter 115, Sec
tion 176 of the General Statutes of North Carolina with 
"full and complete" and "final" authority to assign students 
to whatever schools the board chooses to assign them. The 
board may not shift this statutory burden to others. In 
Green, v. New Kent Cou.nty, the Supreme Court said of 
"freedom of choice": 

"Rather than foster the dismantling of the dual system 
the plan has operated simply to burden children and 
their parents with a responsibility which Bt'own II 
placed squarely on the School Board. The Board must 
, . , fashion steps which promise realistically to convert 
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promptly to a system without a 'white' school and a 
'Negro' school but just schools." 

17. Pairing of grades has heen expressly approved by 
the appellate courts, (h·een \'. New Kent County; Felder 
v. HlIr-neit County. Pairing, gronping, clustering, and per
haps other methods may and will be considered and llsed 
if necessary to desegregate the schools. 

18. Some 25,000 OUL of 84,000 childrcn in this coullty 
ride school busses each day, and the number eligible for 
transportation under present rules Illay bc more than 
30,000. A transportation system already this massive nl[\~T 

IJC adaptahle to effective use in desegregating s('.hools. 

19. The school board lJas a duty to prolllOte acceptance 
of and compliance with the law. In a concurring Opillioll in 
Cooper v. Am·on-, 358 U. S. at 26 (1958), Justice Frank
furter said: 

"l'llat the responsibility of those who C;l:c1'cise 1JOWCT in 
a democratic governm.ent is not to f·efiect i.nflamed pub. 
lie feelin.g bu.t to help form its u.nderstanding, is espe
cially true 'When they m·e confronted with a problem 
like a racially disaimina.ting pubi-ic school systcm. 
This is the lesson to be dnlWll from the heartening ex
perience in ending enfol'ced racial segregation in the 
public schools in cities with Negr·o populations of large 
proportiolls. Compliance with decisions of this Court., 
as the COlrstitutional organ of the supreme Law of the 
Land, has often, throughout our history, depended on 
active snpport by state and local authorities. It pre
supposes such support. To withhold it, and indeed to 
use political power to try to para 1)'7.e the ~lIpreme Law, 
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precludes the maintenallee of our federal system as we 
have known and cherished it for Olle hnndred and 
seventy years. 

"Lincoln's appeal to 'the better angels of our mlture' 
failed to avert a fratricidal war. But the compassionate 
wisdom of Lincoln's First and Second Inaugurals be
queathed to the Union, cemented with blood, 11 moral 
heritage which, whell drawn upon ill times of stI'C!'i:S 

and strife, is sure to fit1(l specific ways mid means to 
8UnnOll1l·t difficulties thai -nUl'!) appear 10 be i'JIRUr

mOlinta ble." (EmphaRis added.) 
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IT IS ORDETIED, ADJUDGr~() Ai'.'D DV,CREED as follows: 

1. All fact:; fOllllc1 ill t.his and pre\"iolls order:;, and all 
competent c\'idencc incllldillg plans, reports and admif;sions 
in pleadings ill t.l18 "ccord arc J"cliell npon in snpport of 
this order. 

::? The November 17 plan entitled "AlIIEND!IIEN"T TO PLAX 

FOB FUH'fr~En DESEGREnATION OF SOHOOU;" is disapproved. 

3. The defell(lants arc directed to dcsegregate faculties 
in allOw schools effective not later than Septemher 1, 1.970, 
:so that the ratio of hlack teachers to white teachers in each 
school will be approximately the same as the ratio of black 
teachers to white t.eachers ill the cntire school :;ystem . 

• 

4. A cOllslIltunt will be designated by the court to prc
pa rc illlmed iatc:1y pl:llls alld recommcnda tiow; to the COli 1"\, 

fo,' descgl"(:ga tion of the schools. The legal alld pradical 
considerations outlined in detail ill earHcr parts of this 
opinion and order arc for his guidance. 

5. The defendants are directed to cooperate fully with 
thc consultant. This cooperation will include but not be 
limited to providing space at thc headquarters of the board 
of education in which he may work; paying all of his fees 
and expellses; providing" stenographic assistance and tbe 
help of business machines, draftsmen and computers if 
requested, alollg with telephone <llld other communications 
services. lIe shall have full (lCCOSS to maps, drawingR, re

ports, statistics, compllt.er st.udies, and all infoflnation 
ahont all phases of the school system which may be neces

sar~' to prepare plans or repor'ts. He shall be supplied with 

.. 
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any studies and plam~ and partial plans for desegregation 
of the schools which the defendants may have. The defend
ants will provide this consultant with full professional, 
technical and other assistance which he may need in fam..il
iarizing himself with the school system find the various 
problems to be solveu in desegl'f~gating the schools. AllY 
and all members of the board of education who wish to 
coopcrate ill the preparation of such a plan may do so. 
The coopel'Ution of the school administrators and staff will 
be requestcd and w-ill be appreciated. . 

n. Actioll on the motion of plaintiffs for an order di-
• 

reeting immediate desegregation of the entire system is 
deferred. 

7. Further orders with reference to restraining con
stl'Uction and enlargement of schools are deferred. 

8. Motioll has been filed for a citati011 of the school 
board members for contempt of court. Litigants are bound 
by court ordcrs and may be punished for disobedience of 
such orders even though such orders may ultimately be 
I'eversed on appeal, Wa.lker v. Birmingham, 388 U. S. 307 
(1967). The evidence might very well support such cita
tions. Nevertheless, this is a changing field of law. De
spite the peremptory wal'11ings of New Kent County and 
n ol-mes County, strident voices, including those of scbool 
board memberD, still express doubt that the law of those 
cases applies to Mecklenburg County. This district court 
claims no infallihility. Contempt proceedings against un
compensated public servants will be avoided if possible. 
Action on the contempt citation is deferred. 

9. If the members of the school board wish to develop 
plans of their own for desegregation of the schools, with-
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out delaying 01' interfering with the work of the consultant, 
they may proceed to do so, and if they wish any guidance 
from the court they will find their guidance in the prcvious 
opinions and orders of this court and in the court decisions 
and principles set out in this opinion and order. 

10. J urisd iction is retai Iled for further ol'clcl's as may 
• 

be appropriat.e. 

This is the 1st day of December, 1969. 

/s/ JAMES B. McMILLAN 
James B. McMillan 

United States District Judge 


