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On April 23, June 20 and August 13, 1969, the detendant
school hoard was ordered to file plans to desegregate the
schools of Charlotte and Mecklenburg County, Nerth
Carolina. The defendants have admitted their duty to
desegregate the schools; considerable progress has been
made toward desegregation of faculties; and progress, pre-
viously noted, has been made in some other areas. The
schools, however, remain for the most part unlawfully
segregated. The facts supporting that conclusion in all
the conrt’s previous orders are reiterated here.

The issue 1s what to do pursuant to the board’s latest
plan, filed November 17, 1969. The plan recites the follow-
ing ostensible purpose:

“The Board of Education has embarked upon a com-
prechensive program for the purpose of restructuring
attendance lines involving all schools and all students
served by thce system. The primary purpose of this
program 1is to achieve further desegregation in as
many schools as possible * * 7

The plan says that a computer analyst has been hired
to draw up various theorelical possible school zone atten-
dance lines, and that school personnel, before February 1,
1970, will draw the actwal lines.

The details of the plan show that it contains no promise
nor likelihood of desegregating the schools.

The plan and the report accompanying it say (emphasis

acdded) :

“No school district to which white students are assigned
should have less than 60 per cent white student popula-
tion to avoid ‘tipping.’” (I'lan, page 2.)
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‘.. .1t 1s the plan of this School Board to Limit schools
to which white students are assigned to those schools
in which it 1s possible to provide a student population
which is at least 60 per cent white.” (Plan, page 5.)

{x il . = D

“In determining the initial attendance lhines, the ratio
of black to white students will not exceed 60% white—

40% black WHERE THE ScHOoL Is DESEGREGATED.”
(Report, page 5.)

Q . = 23 s

“A majority of the Board of Education believes that
the comstituttonal requirements of desegregation will
be achieved by the restructuring of attendance lines,
the restricting freedom of transfer, and other provi-
stons of this plan., The wmajority of the Board has,
therefore, discarded further comsideralion of pairing,
groupng, cltustermg and transporting.” (Plan, page 6.)

The strongest claim made in the plan with respect to
the all-black schools 18 that among 43 elementary schools
in the densely populated areas of Charlotte it 1s “theoretz-
cally |[school board’s emphasis] possible to populate these
schools with the following ratios of black students: . . .
Seven (7) schools 1m which the black student populafion
is 100 per cent.” (Plan, pages 3 and 4.) Since the 100%
black elementary schools in the system (Billingsville, Marie
Davis, Double Oaks, First Ward, Lincoln Heights, Qak-
lawn and University Park) number exactly seven, this
language obriously proposcs that these seven schools will
remain all-black.

The plan confains no factual information nor estimate
regarding plans for desegregation of the 31 other elemen-
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tary schools, the 20 junior high schools, and the 10 senior

high schools in the system.
Concerning faculty desegregation the plan says:

“During the 1970-71 school year, the Board of Educa-
tion will staff each school so that the faculty at each
school will be predominantly white and, where practi-
cable will reflect the ratio ¢f white and black teachers
employed in the total faculty of the school system.”
(Plan, page 7.)

With regard to the physical facilities, the court on
August 15, 1969, ordered the defendants to produce by
November 17 “A detailed report showing, complete with
figures and maps, the location and nafure of each construc-
tion project proposed or under way, and the effect this
project may reasonably be expected to have upon the pro-
gram of desegregating the schools.” In response to that
order, the plan lists the names of 21 out of 91 projects,
expresses a few opinions and conclusions about the build-
ing program, and promises a partial study by February 1,
1970 and a ‘“‘general long range study” “by June of 1970,
but it sheds no factual light on the effect of any part of
the building program on the segregation issue. Since the
board has, in seven months, failed to produce a program
for desegregation, it is only natural that they can not
predict the effect of any particular building project on such
a program. The court has yet not received information
necessary to appraise the effects of current building
activity on the current unprogrammed course of desegre-
gation.

When the plan is understood, i1t boils down to this:

1. It proposes to re-draw school zone lines, and to
restrict freedom of choice, which the court had already
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advised the board te climinate except where 1t would
promote desegregation. 1t states no definable desegre-
gation goals.

2. The *60-40” ratio 1s a one-way street. The plan
implics that there wall be no action to produce desegre-

cation 1n schools with black populations ahove 40%,
and that no white students are to be assigned to such

schools,

3. Confinued operation of all seven of the all-black
elementary schools would be assured. The same would
appear to be true for the entire group of 25 mostly
“black” schools, mentioned 1n the court’s November 7

order, which scrve 16,197 of the 24,714 black students
in the sysfem.

4. Transportation to aid children transferring out
of segregated situations (which was ordered by the
court on April 23 as a condition of any freedom of
transfer plan, and which was a part of this plan as
advertised wn the board’s October 29 report) has been
climinated from the plan as filed with the court.
Inevitable effcets of this action would be to violate
the court order and to leave the children recenfly re-
assigned from seven closed black i1nner-city schools
with no way to reach the suburban schoecls they now
attend! This 1s re-segregation,

5. Other methods (pairing, grouping, clustering of
schools) which could reduce or elhlminate segregation—
and which the hoard, on October 29 when it was asking
for a time extension, promised to consider—have now
been expressiy left out of the plan.

6. No time 1s set to complete the job of faculty and
pupil desegregation.



97a
Opwnion and Order dated December 1, 1563

7. In the written argument (“Report”) filed with
the plan, with the candor characteristic of excellent
attorneys, the board’s attornevs say:

“It 1s important that the Court does not construe
the information submitted in the plan relating
to racial ratios of clementary schools as being
in the nature of a guarantee by the Board since
it 1s anticipated the results of restructuring the
attendance lines may produce a greater or lesser
degree of desegregation, the cxlent of which can-
not be determined at this tame.” (Report, page 4;
emphasis added.)

The defendants have the burden to desegregate the
schools and to show any plan they propose will desegregate
the controls. They have not carried that burden. Re-draw-

Ing school zone lines won’t ehhminate segregation unless the
decision to desegregate has fiirst been made.

THE ScEBO0LS ARE STILL SEGREGATED

The extent to which the schools are still segregated was
1llustrated by the information set out in previous orders
mcluding the order of November 7, 1969, Nearly 13,000
out of 24,714 black students still attend schools that are
98% to 100% black. Over 16,000 black students still attend
predominantly black schools. Nine-tenths of the faculties
arc still obviously “black” or “white.”” Over 45,000 out of
59,000 white students still attend schools which are ob-

viously “white.”

Tue Resuvnt 158 UneEguar EpucaTion

The following table further 1llustrates the results.
Groups A and B show that sixth graders, in the seven
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100% black schools the plan would retain, perform at about
fourth grade levels, while their counterparts in the nine
100% white elementary schools perform at fifth to seventh
grade levels, Group  shows that sixth graders in
Barringer, which changed in three years from 100% middle

income white to 84% Negro, showed a performance drop
of 1% to 2 years. Group D shows however that Randolph

Road, 72% white and 28% Negro, has eighth grade per-
formance results approximately comparable to Eastway,
which is 96% white, and Randolph results are approxi-
mately two years ahead of all-black Williams and North-
west. Until unlawful segregation 1s eliminated, 1t is 1dle
to speculate whether some of this gap can be charged fo
racial differences or to “soclo-economic-cultural” lag.



If the courts should accept the defendants' contention that all
they have to do is re-draw
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Tre Law STiLL REQUIRES DESEGREGATION

wSegregation in public schools was outlawed by the deeci-
sions of the Supreme Court in Brown v. Board of Educa-
tion, 347 U. S. 483 (1954) and 349 U. S. 294 (1955).

The first Brown opinion (Brown I) held that racial
segregation, even though physical faeillities and other
tangible factors might be equal, deprives Negro children
of equal educational opportunities. The Court recalled
prior decisions that segregation of graduate students was
unlawful because i1t restricted the student’s “ability to
study, to engage in discussions and exchange views with
other students, and, in general, to learn his profession.”

The Court said:

“Such considerations apply with added force to chil-
dren 1n grade and high schools. To separate them
from others of similar age and qualifications solely
because of their race gencrates a feeling of inferiority
as to their status in the community that may affect
their hearts and minds in a way unlikely ever to be

undone.”

Quoting a lower court opinion, the Supreme Court con-
tinued :

‘“‘Segregation of white and colored children in public
schools has a detrimental effect upon the colored chil-
dren. The impact is greater when 1t has the sanetion
of the law: for the policy of separating the races 1s
usually interpreted as denoting the inferiority of the
Negro group. A sense of inferiority affects the motiva-
tion of a child to learn. Segregation with the sanction
of law, therefore, has a tendence to [refard] the edu-
cational and mental development of Negro children
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and to deprive them of some of the benefits they would
reccive mm a racial[ly] integrated school system.’

“We conclude that 1n the field of public education the
doctrine of ‘separate hut equal’ has no place. Separate
educational facilitres are wmherently unequal. * * 27
(Kmphasis added.)

* » = 2 *

“«* * = Such segregation has long been a nationwide
problem, not merely onc of seclional concern.” (Em-

phasis added.)

The selection of cases for the Brown decision demonstrates
the nationwide reach of that concern; Brown Lived 1n Kan-
sas and the defendant board of education was that of
Topecka, Kansas; defendants in companion cases included
school authorities 1 Delaware and the Distriet of Colum-
hbia. Later important cases have involved not just Southern
schools, but also schools in New York, Chicago, Ohio,
Denver, Oklahoma City, Kentucky, Connecticut and other
widely scattered places.

Court decisions setting out the primeiples upon which the
various orders of this court have been based include the

following :

SUPREME Court CASEs

Alexander v. Holmes County (Mississippi), No. 632 (Octo-
ber 29, 1969).

Brown v. Board of Lducation of Topcka (Kansas), 347
U. S. 483 (1954), 349 U. S. 294 (1955).

Cooper, Members of the Board of Directors of the Little
Rock (Arkansas) Independent School District v. Aaron,
358 U. S. 1 (1958).
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Green v. County School Board of New Kent County (Vir-
ginia), 391 TU. S. 430 (1968).

Griffin v. County School Board of Prince Edward County
(Virgima), 377 U. 8. 218 (1964).

Keyes v. Denver (Colorado) School District Number 1,
Application for Vacation of Stay (Justice Brennan, Su-
preme Court, August 29, 1969).

Monroe v. Board of Commassioners of the City of Jackson
(Tennessce), 391 U. S. 450 (1968).

Rancy v. Board of Education of the Gould School District
(Arkansas), 391 U. S. 443 (1968).

United States v. Montgomery County (Alabama) Board of
Education, 395 U. 8. 225 (1969).

Cmrcuir CounTt CASEs

Brewer v. School Board of City of Norfolk (Virginia), 397
F.2d 37 (4th Cir., 1968).

Felder v. Harnett County (North Carolina) Board of Edu-
calion, 409 F.2d 1070 (4th Cir., 1969).

Wanner v. County School Board of Arlington County
(Virginia), 3567 F.2d 452 (4th Cir., 1966).

Henry v. Clarksdale (Mississippi) BMunicipal Separate
School District, 409 F.2d 682 (5th Cir., 1969) (petition for
cert. filed, 38 U.S.LLW. 3086) (U. S. 3/2/69) (No. 545).

United States v. Greemwood (Mississippl) Municipal Sep-
arate School District, 406 F.2d 1086 (oth Cir., 1569) (cert.
denied, 395 U. 8. 907 (1969)).

United States v. Hinds County School Board, Nos. 28030
and 28042 (5th Cir., July 3, 1969).
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Clemons v. Board of Education of Hillsboro, Ohio, 228 F.2d
853 (6th Cir., 1956) (cert. demed, 350 U. S. 1006).

United States v. School District 151 of Cook County, Illt-
nots (Chicago), 404 F.2d 1125 (7th Cir., 1968) (rehearing
demied, January 27, 1969).

District CourT (CASES

Faton v, New Hanover County (North Carolina) Board of
Education, No. 1022 (E.D. N.C., July 14, 1969),

Keyes v. School District Number One, Denver (Colorado),
303 F. Supp. 289 (D. Colo., 1969).

Some of these principles which apply to the Charlotte-
Mecklenburg situation are:

1. Racial segregation in public schools 15 unlawful,
Brown I; Green v, New Kent Counly, Virginia; Clemons v.
Hillsboro, Ohio. Such segregation is unlawful even though
not required nor authorized by state statute, Clemons v.
H:illsboro. Acts of school boards perpetuating or restoring
separation of fhe races in schools are de jure, unlawful dis-
crimination, Cooper v. Aaron; Keyes v. Denver, Colorado
School Board (August 14, 1969), approved by the Supreme
Court of the United States two wecks later, Keyes v. Den-
ver, U. S. Supreme Court, August 29, 1969,

2. Drawing school zone lines, like “freedom of transfer,”
is not an end in itself; and a plan of geographic zoning
which perpetuates discriminatory segregation is unlawful,
Keyes v, Denver; Brewer v. Norfolk; Clemons v. Hillsboro;
Henry v. Clarksdale, Mississippr; United Stales v. Hinds
County; United States v. Greenwood.
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3. No procedure, plan, method or gimmick will legalize
state maintained scgregation. The constitutional test of a
plan is whether 1t zets rid of segregation in publie schools,
and does it “now.” Green v. New Kent County; Monroe v.
Jackson; Alexander v. Holmes County.

4. Good faith of the school authorities, 1f 1t exists, does
not excuse failure to desegregate the schoels. “. .. The
availability to the Board of other more promising courses
of action may indicate a lack of zood faith; and at the least
it places a heavy burden wpon the Bourd to ewplaiw its
vreference for an apparently less effective method.” Green
v. New Kent County. (Emphasis added.)

5, “Natural boundaries” for school zoncs are not con-
stitutionally controlling. If a zone encloses a black school
in a district like this one where white students are in a
heavy (71% white, 29% black) majority, the “naturalness”
of the boundary or the existence of reasons for the boundary
unrelated to segregation does not excuse the failure to de-
segregate the school, Aeyes v. Denver, Colorado; Henry v.
Clarksdale; Clemons v. Hullsboro.

6. It is appropriate for courts fo require that school
faculties be desegregated by formula, 1f necessary, and by
a definite fime or on a definite schedule, United Slates v.
Montgomery. Faculty assignments so that each school has
approximately the same ratio of black tcachers as the
ratio of black teachers in the school system at large are
appropriate and necessary to equalize the quality of in-
struction in this school system, Unated States v. Montgom-
ery; United States v. Cook County; Eaton v. New Hanover
County (North Carelina).
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7. Bus transportation as a means to eliminate segrega-
tion results of diserimination may validly be employed,
Keyes v. Denver; Umited States v. Cook County, Illinois,
404 B.2d 1125, 1130 (1969).

8. Race may be considered in climinating segregation in
a school system, Wanner v. Arlington County, Virginia;
United States v. Cook Counly; Green v. New Kent County.

9. “... Whatever plan 1s adopted will require evalua-
tion In practice and the court should retain jurisdietion
until 1t 1s ¢lear that state mmposed scgregation has been
completely removed.” Green v. New Kent County; Raney
v, Board of Education.

10. The alleged high cost of desegregating schools
(which the court does not find to he a fact) would not he a
valid legal argument agaimst desegregation, Griffin v.
School Board; United States v. Cook County, Hlinois.

11. The fact that public opinion may oppose desegregat-
ing the schools 1s no valid argument against doing it, Cooper
v. Aaron, Green v. New Kent County; Monroe v. Jackson.

12. Fixed ratios of pupils in particular schools will not
be sct. If the board 1n one of its three tries had presented
a plan for desegregation, the court would have sought ways
to approve variations m pupil ratios. In default of any
such plan from the school board, the court will start with
the thought, originally advanced in the order of April 23,
that efforts should be made to rcach a 71-29 ratio in the
various schools so that there will be no basis for contending
that one school 1s racially different from the others, but to
understand that wvariations from that norm may be un-

avoldable.
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13. School location and construction and renovation and
enlargement affect desegregation. Courts may properly
restrain censtruction and other changes in location or ca-
pacity of school properties uniil a showing is made that
sich change will promote desegregation rather than frus-
trate it, Felder v. Harnett County.

14. Where pupils live must not control where they are
assigned to school, if some other approach 1s necessary in
order to eliminate racial segregation, Green v. New Kent
County; Keyes v. Denver; Eaton v. New Huanover County,
North Carohma Board of Education.

15. On the facts in this record and with this background
of de jure segregation extending full fifteen years since
Brown I, this court 1s of the opinion that all the black and
predominantly black schools in the system are illegally
segregated, Green v. New Kent County; Henry v. Clarks-
dale; United States v. Hinds County.

16. The school board is endowed by Chapter 115, Sec-
tion 176 of the General Statutes of North Carolina with
“full and complete” and “final” authority to assign students
to whatever schools the board chooses to assign them. The
board may not shift this statutory burden to others. In
Green v. New Kent County, the Supreme Court said of

“freedom of choice :

“Rather than foster the dismantling of the dual system
the plan has operated simply to burden children and
their parcnts with a responsibility which Brown II
placed squarely on the School Board. The Board must
... fashion steps which promise realistically to convert
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promptly to a system without a ‘white’ school and a
‘Negro’ school but just schools.”

17. Pairing of grades has heen expressly approved by
the appellate courts, Green v. New Kent County; Felder
v. Harnett County. Pairing, grouping, clustering, and per-
haps other methods may and will be considered and used
it neeessary to desegregate the schools.

18. Some 25,000 ount of 84,000 children i this county
ride school busses cach day, and the number eligible for
transportation under present rules may be more than
30,000. A transportation system already this massive mayv
be adaptable to cffective use in desegregating schools.

19. The school board has a duty to promote acceptance
of and compliance with the law. In a concurring opinion 1n
Cooper v. Aaron, 358 U. S. at 26 (1958), Justice Frank-

furter said:

“That the responsibility of those who excrcise power n
a democratic government 18 not to reflect mflamed pub-
lic feeling but to help form ils understanding, 1s espe-
cially true when they are confronted with a problem
like a racially discriminating public school system.
This 1s the lesson to be drawn from the heartening ex-
pericnce 1n ending enforced racial segregation mn the
public schools 1n cities with Negro populations of large
proportions. Compliance with decisions of this Court,
as the counstitutional organ of the supreme lLiaw of the
Land, has often, throughout our history, depended on
active support by state and local authorities. It pre-
supposes such support. To withhold 1t, and indeed to
use political power to try to paralyze the supreme Law,
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precludes the mamtenance of our federal system as we
have known and cherished it for one hundred and
seventy years.

“Lincoln’s appeal to ‘the better angels of our nature’
failed to avert a fratricidat war. But the compassionate

wisdom of Lincoln’s First and Second Inaugurals he-
queathed to the Unien, ecemented with blood, a moral
heritage which, when drawn upon in times of stress
and strife, 15 sure to find specific ways and means to
surinount difficulites that may appear to be wnsur-
mountable.” (Hmphasis added.)
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It 1s OrRpERED, ADJUnGEDR AxD DECREED as follows:

1. All facts found in this and previous orders, and all
competent evidence mcluding plans, reports and admissions
1 pleadings in the record are rclied upon in support of
this order.

2. The November 17 plan entitled “AMENDMENT TO PLAN
ror FURTHER DESEGRECGATION oF ScHooLs” 1s disapproved.

3. The defendants are directed to desegregate faculties
in all the schools effective not later than September 1, 1970,
so that the ratio of black teachers to white teachers 1n each
school will be approximately the same as the ratio of black
teachers to white teachers i the entire school system.

4. A consultant will be designated by the court to pre-
pare immediately plans and recommendations to the courl
for desegregation of the schools. The legal and practical
considerations outhined 1n defail m earlier parts of this
opinion and order are for his guidance.

5. The defendants are directed to cooperate fully with
the consultant. This cooperation will include but not be
limited to providing space at the headquarters of the board
of education 1n which he may work; paying all of his fees
and expenses; providing stenographic assistance and the
help of business machines, draftsmen and computers if
requested, along with telephone and other communications
services. Ile <hall have full aceess to maps, drawings, re-
ports, statistics, computer studies, and all information
ahout all phases of the school system which may be neces-
sary to prepare plans or reports. He shall be supplied with
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any studies and plans and partial plans for desegregation
of the schools which the defendants may have. The defend-
ants will provide this consultant with full professional,
technical and other assistance which he may neced in famil-
1arizing himself with the school system and the wvarious

problems to be solved m desegregating the schools. Any
and all members of the board of education who wish to

cooperate in the preparation of such a plan may do so.
The cooperation of the school adnumstrators and staff will
be requested and will be appreciated.

6. Action on the motion of plaintiffs for an order di-
recting immediate desegregation of the entire system 1s

deferred.

7. IMurther orders with reference to restraiming con-
struction and enlargement of schools are deferred.

8. Motion has been filed for a citation of the school
board members for contempt of court. Litigants are bound
by court orders and may be punished for disobedience of
such orders even though such orvders may ulfimately be
reversed on appeal, Walker v. Birmingham, 388 U. S. 307
(1967). The evidence might very well support such cita-
tions. Nevertheless, this is a changing field of law. De-
spite the peremptory warnings of New Kent County and
Holmes County, strident voices, including those of school
board members, still express doubt that the law of those
cases applies to Mecklenburg County. This district court
claims no mfallibility. Contempt proceedings against un-
compensated public servants will be avoided if possible.
Action on the contempt citation is deferred.

9, If the members of the school board wish to develop
plans of their own for desegregation of the schools, with-
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out delaying or interfering with the work of the consultant,

they may proceed to do so, and 1if they wish any guidance
from the court they will find their guidance in the previous
opinions and orders of this court and in the court decisions

and principles set out in this opinion and order.

10. Jurisdiction 18 retaimed for further orders as may
be appropriate.

This 1s the 1st day of December, 1969.
/s/ James B. McMiLLan

James B. McMillan
United States Distriet Judge



