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DEFENDANTS' TRIAL BRIEF 

Defendants Charlotte-Mecklenburg Board of Education, Arthur Griffin, and Dr. Eric 

Smith (collectively referred to as the "Board") hereby submit this Trial Bnefpursuant to the 

Court's order of April 10, 1998. 

INTRODUCTION 

At issue in this case are the race-conscious measures that the Board has undertaken in an 

effort to fulfill its court-ordered duty to eliminate the vestiges of de jure segregation in the 

Charlotte-Mecklenburg school system. Since 1970, the Board has operated under explicit court 

orders to desegregate, to consider race in its student and faculty assignments, and to avoid the 

establishment or maintenance ofracially identifiable schools. These orders remain in force, and 

will remain in force, until this Court concludes that the school district has eliminated the vestiges 

ofthe prior discriminatory system and thus can be declared "unitary." Although no such 

determination has ever been made, the Capacchione and Grant plaintiff-intervenors (collectively 

referred to as "plaintiff-intervenors") contend, notwithstanding the Board's contrary obligations 

under the desegregation orders, that the Board is prohibited under the Equal Protection Clause of 

the Fourteenth Amendment, U.S. Const. amend. XIV, § 1, from considering race in any facet of 

its operations. II Plaintift:intervenors' claims fail for several reasons. 

First, the evidence at trial will show that the Charlotte-Mecklenburg school district is not 

yet unitary. As the parties seeking a unitary status declaration, plaintiff-intervenors have the 

burden of proving that the Board has fully and satisfactorily complied with the desegregation 

lJ Plaintiff-intervenors also sue under Title VI of the Civil Rights Act of 1964, 42 U.S.c. § 
2000d. The Supreme Court has held that "the reach of Title VI's protection extends no further 
than the Fourteenth Amendment" United States v. Fordice, 505 U.S. 717, 732 n.7 (1992). 
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orders since their inception and that it has eliminated all vestiges of past discrimination so far as 

practicable. Board of Edue. o/Okla. City Pub. Sehs. v. Dowell, 498 U,S, 237,249-250 (1991), 

Plaintiff-intervenors cannot meet this burden. 

On the contrary, the Board continues to operate an increasing number of racially 

identifiable schools. It has not complied consistently with the Court's explicit orders, and its 

desegregation efforts have not successfully eliminated discriminatory conditions that are 

traceable to the dual system and that persist today, Although the Board has developed a proposed 

remedial plan (a copy of which is attached hereto as Exhibit A) that is tailored to redress the 

remaining deficiencies so that the Board can achieve unitary status within five years, the Board 

cannot presently satisfy the Supreme Court's standard for withdrawal of federal court 

supervision. Because the school system is not now unitary, the strict scrutiny accorded voluntary 

race-conscious measures under the Equal Protection Clause does not apply to the Board's 

actions, The Board's efforts are clearly constitutional given the wide latitude the Supreme Court 

and the District Court have permitted the Board in discharging its court-ordered responsibilities, 

Second, even after the Charlotte-Mecklenburg school system is declared unitary, the 

Board still will have compelling interests in maintaining diverse student enrollments and 

faculties in order to enrich the educational experiences of all children, to ensure equity 

throughout the system, and to avoid re-creating racially isolated schools that could open the 

district to new discrimination claims, Both the Supreme Court and the Fourth Circuit have 

recognized that student assignnlent plans that consider race are within a school district's 

discretion to adopt even absent a court order to desegregate, The Board's compelling interests in 

promoting diversity and avoiding resegregation thus would independently justify the practices 

- 3 -
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challenged in this case even if the school district were already unitary. Moreover, the Board's 

proposed remedial plan is narrowly tailored to achieve these objectives. 

Third, as long as the Board remains subject to court orders, there can be no doubt that it 

has a compelling interest in complying with those orders. A school board under explicit 

command to take race into account in administering its programs cannot rationally be faulted for 

attempting to do -- however incompletely -- what the court directed it to do. And even if this 

Court were to conclude that the Charlotte-Mecklenburg system is now unitary and that its 

proposed race-conscious actions are legally prohibited, equity demands that plaintiff-intervenors 

be limited to prospective relief. 

Finally, even if the Board's actions prior to a unitary status determination were unlawful 

and damages are not otherwise precluded -- which we dispute -- no damages should be awarded 

in this case. Plaintiff-intervenors' conc1usory allegations of emotional injury purportedly 

resulting from the Board's desegregation efforts fail to meet the Fourth Circuit's requirement that 

a plaintiff seeking compensatory damages for emotional distress in an equal protection case 

prove an actual, demonstrable injury flowing from a constitutional violation. Plaintiff

intervenors likewise are not entitled to injunctive relief, either because they are no longer 

enrolled in the Charlotte-Mecklenburg school system, or because they cannot show that, but for 

the Board's race-conscious actions, they would have been assigned to a particular school. 

Leeal Backeround: The Controlline Court Orders 

As the history of this case and the ongoing desegregation orders make clear, plaintiff

intervenors' suggestion that the Board no longer has any duty to take race into account in 

operating the Charlotte-Mecklenburg schools is simply wrong. 

4 -
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This case began in 1965 when the schools were de jure segregated. After a "freedom of 

choice" plan fell short of disestablishing the dual system, the District Court issued a series of 

orders requiring the Board to take affirmative steps to desegregate tbe schools. See, e.g., Swann 

v. Charlotte-Mecklenburg Ed. of Educ., 318 F. Supp. 786 (W.D.N.C. 1970); Swann v. Charlotte-

Mecklenburg Ed. of Educ., 311 F. Supp. 265 (WD.N.C. 1970). See also Swann v. Charlotte-

Mecklenburg Ed. of Educ., 300 F. Supp. 1358 (W.D.N.C. 1969). These orders ultimately were 

upheld by the Supreme Court, which approved, among other things, the District Court's use of 

mathematical ratios for student assignments; its provision of a majority-to-minority transfer 

option; the race-conscious altering of attendance zones; and the use of busing. Swann v. 

Charlotte-Mecklenburg Ed. ofEduc., 402 U.S. 1,7-11,22-31 (1971). 

On remand, the District Court gave the Board discretion to develop and implement 

desegregation plans consistent with its orders. In 1974 the Court approved the Board's plan 

designed to (among other objectives) "maintain an integrated school system with a stabilized 

assignment program," provide "appropriately integrated optional schools," and ensure that 

"school location, construction and closing" decisions aided the desegregation process. Swann v. 

Charlotte-Mecklenburg Ed. ofEduc., 379 F. Supp. 1102, 1103·04 (W.D.N.C. 1974). Although 

the District Court placed the case on inactive status in 1975, Swann v. Charlotte-Mecklenburg 

Ed. of Educ., 67 F.R.D. 648 (W.D.N.C. 1975), it made clear that the existing court orders 

remained in effect: 

Dismissal is neither usual nor correct in a case like 
this where continuing injunctive or mandatory relief has 
been required. * * * This case contains many orders of 
continuing effect, and could be re-opened upon proper 
showing that those orders are not being observed. * * * 

The duty to comply with existing court orders 
respecting pupil assignment of course remains. [lei. at 649.) 

- 5 
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The Court reiterated that holding in Martin v. Charlotte-Mecklenburg Board of 

Education, 475 F. Supp. 1318 (W.D.N.C. 1979), ajJ'd, 626 F.2d 1165 (4th Cir. 1980), cert. 

denied, 450 U.S. 1041 (1981). In that case -- which was an earlier version of the case now 

brought by plaintiff-intervenors another group of white students challenged an earlier student 

assignment plan that was adopted to comply with the Court's orders in Swann. In holding in 

1979 that the school system was not unitary, id. at 1329-1340, the Court explained that the 1975 

order removed the case from the active docket "without relinquishing jurisdiction" and was 

intended to give the Board "maximum leeway" to address problems remaining from past 

discrimination "within the confines of all orders of continuing effect." [d. at 1341. 

The continuing court orders expressly require the Board to consider race in many areas --

including student and faculty assignment, transportation, and facilities -- while at the same time 

giving the Board broad discretion to determine precisely how the objective of complete 

desegregation will be accomplished. The most pertinent Court orders are summarized below. 

A. Student Assignments and Transportation. The Court has repeatedly ordered that 

"[r)acially identifiable schools may not be operated." Swann, 379 F. Supp. at 1105. Neither 

racially identifiable black nor white schools are permitted. See, e.g., Swann, 311 F. Supp. at 268 

(requiring "[t)hat pupils of all grades be assigned in such a way that as nearly as practicable the 

various schools at various grade levels have about the same proportion of black and white 

students" (emphasis added)). This mandate applies throughout the Charlotte-Mecklenburg 

2,1 See also Swallll v. Charlotte-Mecklenburg Bd. of Educ., 328 F. Supp. 1346, 1349 
(W.D.N.C 1971) (Board is "enjoined and restrained from operating any school for any portion of 
a school year with a predominantly black student body");Swalln, 318 F. Supp. at 791 (noting that 
Charlotte-Mecklenburg schools arc "still segregated," including 57 schools that "arc 'white'" and 
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geographic area. The demographic segregation in the region is no excuse for failure to 

desegregate the schools. Swann, 318 F. Supp. at 795 (finding that demographic segregation is 

not "intractable" and that "no part of the system is cut off from the rest of it. "). The Board has 

been directed to devise an equitable and stable student assignment desegregation plan. See, e.g., 

Swann v. Charlotte-Mecklenburg Bd. ofEduc., 362 F. Supp. 1223, 1235 (W.D.N.C. 1973) 

(rejecting plan due to its lack of "fairness and stability"). 

The Board is explicitly required to take race into account in student assignment decisions. 

Under the Court's orders, it must "maintain a continuing control over the race of children in each 

school * * * and maintain the racial make-up of each school (including any new and any re-

opened schools) to prevent any school from becoming racially identifiable." Swann, 311 F. 

Supp. at 268. JI The Board similarly must take race into account in considering student transfer 

requests. The Court has prohibited administrative transfers "if the cumulative result of such 

transfers is to restore or substantially increase the degree of segregation in either the transferor or 

the transferee school." Swann, 318 F. Supp. at 801.:11 The Court has also approved Board 

guidelines requiring that assignment procedures ensure that "optional schools," including magnet 

25 that "are predominantly 'black"'); Swann, 311 F. Supp. at 269 (conditioning plan approval in 
part on "increasing the black attendance at several outlying schools"). 

JI See also Swann, 311 F. Supp. at 269 (Board shall "adopt and implement a continuing 
program, computerized or otherwise, of assigning pupils and teachers during the school year as 
well as at the start of each year for the conscious purpose of maintaining each school and each 
faculty in a condition of desegregation"). 

:1:1 See also Swann, 318 F. Supp. at 801 ('''[F]reedom of choice' or 'freedom of transfer' may 
not be allowed by the Board if the cumulative effect of any given transfer or group of transfers is 
to increase substantially the debree of segregation in the school from which the transfer is 
requested or in the school to which the transfer is desired"). 

- 7 -
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schools, are "appropriately integrated" and "prevent significant jeopardy to the racial 

composition of other schools." Swann, 379 F. Supp. at 1103. 

"[TJransportation," under the Court's continuing orders, must "be offered on a unifoml 

non-racial basis to all children whose reassignment to any school is necessary to bring about the 

reduction of segregation." Swann, 311 F. Supp. at 268. So-called "one-way bussing" -- under 

which minority students disproportionately bear the transportation burdens associated with 

desegregation -- is expressly forbidden. Swann v. Charlotte-Mecklenburg Bd. of Educ., 306 F. 

Supp. 1291, 1298 (W.D.N.C. 1969) ("'One-way bussing' plans for the years after 1969-70 will 

not be acceptable"). 

Within the parameters set by its orders, the Court has made clear that the Board has wide 

latitude to shape its own solutions to the problems of establishing and maintaining desegregated 

schools. The Court has stated its intention to "put on the Board the full duty to bring the schools 

into compliance with the Constitution * * *, but to leave maximum discretion in the Board to 

choose methods that will accomplish the required result." Swann, 311 F. Supp. at 270. ~ 

B. Faculty Assignments. The Board likewise is under continuing court order to 

desegregate faculty assignments by assigning teachers "so that the ratio of black and white 

faculty members of each school shall be approximately the same as the ratio of black and white 

faculty members throughout the system." See Swann, 311 F. Supp. at 268 The District Court 

:il See Swann, 300 F. Supp. at 1373 ("In fOm1ulating its plan the Board is, of course, free to 
use all of its own resources and any or all of the numerous methods which have been advanced * 
* * "); id. at 1361 ("It is still to tbis day the local School Board, and not the court, which has the 
duty to assign pupils and operate the schools, subject to the requirements of the Constitution"). 
See also Martin, 475 F. Supp. at 1347 (declining to modify continuing orders upon detennination 
that school district IS not unitary, and instead "Ieav[ing] the continued problems of segregation in 
the hands of the School Board where they belong"). 
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also has mandated that the most experienced tcachers be equitably distributed throughout the 

district. Faculty must be assigned "so that the competence and experience of teachers in fornlerly 

or recently black schools will not be inferior to those in the formerly or recently white schools in 

the system." [d. 

C. Facilities. The Board is directed to utilize and locate its facilities fairly. The 

District Court has stated that the "[uJse of mobile classrooms to increase the accommodations at 

outlying 'white' schools, while leaving inner-city and northwest schools underpopulated, is a 

misuse of building and site locations which can only have the tendency * * * to promote 

segregated residential patterns and further lock the school system into the mold of separation of 

the races." Swann, 362 F. Supp. at 1233 (internal quotation marks omitted). See also Swann, 

328 F. Supp. at 1347-48 (rejecting plan that left predominantly black schools under capacity); 

Swann, 362 F. Supp. at 1231 (same). Under the Court's orders, "[b Juildings are to be built where 

they can readily serve both races." Swann, 379 F. Supp. at 1107. Additionally, "closing or 

conversion" of schools should not adversely impact desegregation eftorts. [d.; see also Martin, 

475 F. Supp. at 1330. 

D. Educational Opportunities. Segregation, the Court recognized in one of its 

earliest orders, "produces inferior education" for minority students, and the performance gap 

between majority and minority students in the Charlotte-Mecklenburg schools "can not be 

explained solely in terms of cultural, racial or family background without honestly faclllg the 

impact of segregation." Swann, 306 F. Supp. at 1297. Accord Swann v. Charlotte-Mecklenburg 

Bd. of Educ., 306 F. Supp. 1299, 1308-09 (W.DN.C. 1969). The Court thus has repeatedly made 

clear that inequalities in student achievement are a vestige of segregation reflecting unequal 

educational opportunities that must be addressed before the school system can be declared 

- 9 -
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Fordice, 505 U.S. at 739. The moving party must prove that the school district "'ha[s] complied 

in good faith with the desegregation decree since it was entered, and [that] the vestiges of pas! 

discrimination ha[ve) been eliminated to the extent practicable.'" Freeman v. Pitts, 503 U.S. 

467,492 (1992) (quoting Dowell, 498 U.S. at 249-250). 

"It is well established that once a court has found an unlawful dual school system," there 

arises a legal "presumption that current disparities are causally related to prior segregation, and 

the burden of proving otherwise rests on the [school district]." School Bd. of City of Richmond, 

Va. v. Baliles, 829 F.2d 1308, 1311 (4th Cir. 1987) (emphasis added). Accord Swann, 402 U.S. 

at 26; Dayton Bd. of Edue. v. Brinkman, 443 U.S. 526, 537-538 (1979). This presumption is not 

eliminated by the passage oftime, Jenkins v. Missouri, 122 FJd 588, 595 (8th Cir. 1997); Brown 

v. Board ofEduc. of Topeka, 978 F.2d 585,588 (10th Cir. 1992), cert. denied, 509 U.S. 903 

(1993), but rather continues until a unitariness detennination is made. BaWes, 829 F .2d at 1311. 

Fairness and common sense thus dictate that a party seeking release from a desegregation order 

in a de jure case must carry the "heavy burden" of establishing that it has become unitary. 

Riddick v. School Bd. of City of Norfolk, 784 F.2d 521, 535 (4th Cir. 1986), cert. denied, 479 

U.S. 938 (1986). 

There is no basis in either law or logic for requiring the school system to re-prove the 

existence of a constitutional violation. Such a result would reverse the well-established general 

mle governing attempts to modify or vacate court orders, which places the burden of proof 

squarely on the moving party. See, e.g., Rufo, 502 U.S. at 383. Moreover, this result would 

stand on its head the long-standing legal presumption in school desegregation cases that current 

racial disparities are causally related to past discrimination. Courts thus have held that, when a 

party other than the school district claims that the vestiges of past segregation have been 

- I I -
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eliminated, the moving party bears the burden of proof. See Jenkins, 122 FJd at 593-595. See 

also United States v. City a/Yonkers, 833 F. Supp. 214, 220 (S.D.N.Y. 1993) (burden of proof 

rests on another defendant claiming unitary status where school system believes it is not unitary). 

For these reasons, the burden of proving that the Charlotte-Mecklenburg school system has 

achieved unitary status in this case rests on the parties seeking a unitary status detennination: the 

Grant and Capacchione plaintiff-intervenors. 

B. An Adjudicated Dual School System Cannot Be Declared Unitary Until It 
Has Complied Fully and Consistently with the Court's Orders and 
Eliminated All Vestiges of Segregation to the Extent Practicable 

The Supreme Court has explicitly held that because Charlotte-Mecklenburg is an 

adjudicated dual school system, "school authorities are 'clearly charged with the affirmative duty 

to take whatever steps might be necessary to convert to a unitary system in which racial 

discrimination would be eliminated root and branch.'" Swann, 402 U.S. at 15 (quoting Green v. 

County Sell. Ed., 391 U.S. 430, 437-438 (1968)). The school system cannot be declared unitary 

until this Court determines that the Board has (I) complied fully and satisfactorily with the 

court's orders; (2) eliminated all vestiges of past discrimination to the extent practicable; and (3) 

demonstrated its good faith commitment to the constitutional rights that were the predicate for 

judicial intervention in the first place. Freeman, 503 U.S. at 491; Dowell, 498 U.S. at 249-250; 

see also United States v. State a/Georgia, 1999 WL 193887, at *5 (11 th Cir. 1999)('''unitary 

status' requires ajudicial determination that a school district has implemented a desegregation 

plan in good faith and that the vestiges of discrimination have been eliminated to the extent 

practicable")( footnote omitted). 

A school district cannot satisfy its responsibilities under a desegregation order "by merely 

abandoning its prior discriminatory purpose." Riddick, 784 F.2d at 534. Accord Brinkman, 443 
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U.S, at 537, Nor does "the mere implementation of a desegregation plan * * * convert a dual 

system into a unitary one," Riddick, 784 F,2d at 533, Rather, the school district also has an 

affirmative, "continuing duty to eradicate the effects" of its prior de jure system and an 

"obligation not to take any actions that would impede the process of disestablishing the dual 

system and its effects," Brinkman, 443 U.S. at 537-538, The measure of an adjudicated dual 

school system's conduct "is the effectiveness, not the purpose," of its actions to eliminate the 

vestiges of past segregation, [d. at 538 (emphasis added). Accord Brown, 978 F.2d at 588 

("Dowell does not mark a retreat from the principle that '[t]he measure of any desegregation plan 

is its effectiveness'" (quoting Davis v. School Comm 'rs, 402 U,S. 33, 37 (1971»)). 

In determining whether the vestiges of past segregation have been removed, the existence 

of racial Imbalance in student assignments is "a critical beginning point." Freeman, 503 U.S. at 

474, Racially identifiable schools must be closely scrutinized and are presumed traceable to past 

segregation until the contrary is proven. Swann, 402 U,S. at 26, 

A school system that has not been declared unitary retains a continuing obligation to 

remedy racial imbalances in student assignments, whatever their cause. Vaughns v. Board of 

Educ, of Prince George's County, 758 F.2d 983, 988 (4th Cir. 1985). Although a school system 

that has achieved unitary status with respect to student assIgnments is under no duty to remedy 

subsequent imbalances caused by independent demographic factors, Freeman, 503 U.S. at 493, 

"[u)ntil a unitary system is created, a school system is not absolved from [its affirmative duty to 

eliminate all vestiges of segregation] by reason of demographic changes," Vaughns, 758 F.2d at 

988, See also Brown, 978 F,2d at 590-591 & 590 n,6; Jenkins, 122 F.3d at 599. "Regardless of 

the cause of the imbalances," until the Court makes a unitary status detemlination, the school 

district is "obligated to address these racial imbalances pursuant to the Court's orders," Manning 

- 13 -
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v. School Ed. of Hillsborough County, Fla., 24 F. Supp. 2d 1277, 1301, clarified in part, 28 F. 

Supp, 2d 1353 (M.D. Fla. 1998); see Stale of Georgia, 1999 WL 193887, at *5, 

The Supreme Court has recognized, moreover, that demographic changes are not always 

independent of a school district's conduct. The closing of old schools and the siting of new ones, 

for example, may "influence the patterns of residential development of a metropolitan area" and 

"may well promote segregated residential patterns." Swann, 402 U.S, at 20-21. See also 

Columbus Ed. of Educ, v. Penick, 443 U,S. 449, 460 (1979). Indeed, the District Court in this 

case has found that Board actions have affected residential segregation patterns in the Charlotte

Mecklenburg district. See, e.g., Swann, 306 F, Supp. at 1304, School construction decisions that 

exacerbate the racial identifiability of student enrollments thus can also justify denying unitary 

status. 

Other components of the school system -- faculty, staff, transportation, extracurricular 

activities, and facilities -- also "must be free from racial discrimination" before a desegregation 

order can be vacated. Freeman, 503 U.S. at 486 (citing Green, 191 U.S. at 435). When a school 

board has reinforced the racial identifiability of its schools through its teacher assignment 

practices, withdrawal of court supervision is inappropriate. See Brown, 978 F.2d at 590 n.7. See 

also Jenkins, 122 FJd at 599-600 (affirming denial of unitary status with respect to faculty and 

staff assignments because school district's initial compliance with court order had decreased 

steadily in recent years); id. (unitary status properly denied with respect to facilities where terms 

of decree were not yet "completely fulfilled"). 

In addition to the so-called "Green factors," other areas of inequality within the system, 

such as disparities in educational opportunities and other discriminatory practices affecting 

student achievement, warrant denial of unitary status if they result from current discriminatory 

- 14 
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conduct, or if they cannot be proven to be unrelated to the prior de jure system. Yonkers, 833 F. 

Supp. at 219-220. See id. at 222 (evidence showed that achievement disparities, disproportionate 

discipline of minority students, and disproportionate referral of minority students to special 

education classes resulted in part from "teachers inadequately trained in dealing with multi

culture classes and who have reduced expectations of what minority students can achieve"). See 

also Jenkins, 122 F.3d at 595-599 (affirming denial of unitary status with respect to student 

achievement where disparities in test scores could not be completely explained by external 

socioeconomic factors). 

The Supreme Court also has recognized that "a continuing violation in one area may need 

to be addressed by remedies in another." Freeman, 503 U.S. at 497 ("We have long recognized 

that the Green factors may be related or interdependent"). Thus, the Fourth Circuit has affirmed 

a district court's decision to maintain supervision of faculty assignments in order to facilitate 

desegregation of student enrollments. Stone v. Prince George's County Ed. of Educ., 977 F.2d 

574,1992 WL 238254, at *2-*3 (4th Cir. 1992) (unpub.), cert. denied, 506 U.S. 1051 (1993). 

Similarly, the Eighth Circuit has affirmed continued supervision of a district's transportation 

system in order to remedy imbalances in student assignments. Jenkins, 122 FJd at 599. The 

Martin District Court likewise held that where Green factors "are dependent upon each other, 

then all such facets are subject to continuing remedial orders, until discrimination has been 

eliminated with respect to those and all other facets of school operation with which they share a 

mutual dependency." 475 F. Supp. at 1323. 

C. The Evidence Will Show That the School District Is Not Unitary 

As noted above, in 1979 the Martin Court addressed essentially the same claim that the 

Grant and Capacchione plaintiff-intervenors bring now. See supra at 6-7. At that time, the 
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Court concluded that the Charlotte-Mecklenburg school system was not unitary. See Marlin, 475 

F. Supp. at 1329-40. The evidence at trial will show that in the intervening years the district still 

has not attained unitary status. Indeed, in many respects the school system has lapsed and 

become more segregated and unequal than it was in 1979. 

1. The Board Has Not Complied Consistently with Explicit Court 
Orders 

The Board has failed to meet the first Dowell/Freeman standard -- consistent compliance 

with outstanding Court orders -- in several areas, Although the nature of the school system's 

non-compliance has changed over time, the evidence will show that the Board never has fully 

complied with the Court"s express orders governing student assignment and transportation, 

facilities, and faculty. 

A. Student Assignment and Transportation. In 1979 in Martin, the Court found that 

the school system was not unitary in part hecause the substantial desegregation in student 

assignment achieved as of that time had been accomplished inequitably. The Board had not 

complied with Court-ordered requirements that pairing be done with an equitable number of 

schools serving kindergarten through third grade placed in predominantly white and 

predominantly black areas. 475 F. Supp. at 1333. The evidence will show that, throughout the 

19805 and into the \990s, the Board failed to correct this problem. 

Moreover, when the Board abandoned pairings in the 1990s, it did so in a manner that 

continued to burden black students disproportionately and that caused other violations of the 

Court's orders. First, by adopting a desegregation plan that for the most part transports white 

students voluntarily to magnets and mandatorily transports black students from satellites, the 

Board reverted to "one-way bussing" in derogation of one of the Swann COUlt's earliest orders. 
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306 F. Supp. at 1298. Second, by failing to consider the impact ofmagnet schools and other 

transfers on sending schools, the Board violated the requirement that transfers "be considered 

prior to approval in light of their impact on the racial composition" of both sending and receiving 

schools. Martin, 475 F. Supp. at 1337. 

This failure has contributed to the rapidly growing number of racially identifiable black 

schools in the district. As previously explained, supra at 7-8, the Court's continuing orders 

explicitly prohibit racially identifiable schools. The Court's orders require that no secondary 

school be greater than fifty percent black, Swann, 328 F. Supp. at 1349; that no elementary 

school (save one) "shall be operated with a black student body exceeding the K-6 system-wide 

black ratio by plus 15 percent," Swann v. Charlotte-Mecklenburg Bd. of Educ., Civil Action No. 

1974 (W.D.N.c' Apr. 17, 1980); and that "pupils of all grades be assigned in such a way that as 

nearly as practicable the various schools at various grade levels have about the same proportion 

of black and white students," Swann, 311 F. Supp. at 268. Although there were few such schools 

in 1979, when the Martin Court held that the district was not unitary, the Board now operates 29 

such predominantly black schools and 13 such predominantly white schools. Moreover, the 

system's non-compliance in this area has grown consistently, particularly during the 19905. 

The Board has also violated other Court orders during the 1980s and 19905, first by 

selecting school sites that were foreseeably difficult to integrate and then by failing to take 

measures to prevent them from operating as segregated white schools. Martin reiterated the 

requirement that the Board locate schools "where they can readily serve both races." 475 F. 

Supp. at 1330. But, when the Board began building a significant number of new schools in the 

1980s (for the first time since these orders were issued), it failed to follow this injunction. 

Indeed, while the Board adopted policies that recognized these Court-ordered requirements, it 
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then failed to implement them. As a result. the number of racially-identifiable white schools in 

the district also has grown dramatically. 

Now, almost a third of the students in the Charlotte-Mecklenburg schools attend 

segregated schools that are racially identifiable as black or white schools. 

B. Facilities. The Board's practice of building schools for white children in 

suburban and rural areas has also violated Court orders directly addressing the use of school 

facilities. Contrary to the Court's mandate that predominantly white schools not be expanded 

while black schools remain underutilized, see supra at 10, the Board in the 1980s and 1990s has 

continued to leave vacant seats at predominantly black or racially balanced schools and to serve 

white students in large numbers of mobile classrooms at virtually all-white schools rather than 

assigning them to more integrated schools. 

C. Faculty. The Board also has violated explicit Court orders governing the 

assignment of faculty. The district's pattern of growing non-compliance in this area is 

particularly remarkable given the explicitness of the Court's orders and the degree to which the 

central administration has control over faculty assignment. 

As discussed above (p. 10), the Court explicitly ordered that "the ratio of black and white 

faculty members of each school shall be approximately the same as the ratio of black and white 

faculty members throughout the system" and that "the competence and experience of teachers in 

formerly or recently black schools will not be inferior to those in the formerly or recently white 

schools in the system." Swann, 311 F. Supp. at 268-269. The Board, however, did not institute 

and maintain appropriate measures to comply with these clear mandates. Instead, a clear trend of 

non-compliance was permitted. Even when senior officials were made aware of this problem 111 

the early 19905, they took no positive action, and the degree of non-compliance only grew. As a 
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result, more schools now have racially identifiable faculties than at any time over the last twenty 

years, and students in racially identifiable black schools have markedly less experienced and less 

educated faculties than students in racially identifiable white schools. 

All of these actions constitute clear violations ofthe Court's orders, and, until remedied, 

they alone should prevent a declaration of unitary status. See Brown, 978 F .2d at 589-590 & n.5 

(reversing unitary status declaration because school board did not fully desegregate its student 

enrollments and assigned minority faculty and staff to schools with predominantly minority 

enrollments) Manning, 24 F. Supp. 2d at 1301 (denying unitary status where school board failed 

to address growing racial imbalances). The Board has squarely acknowledged these failures, and 

as discussed below (pp. 27-29), its proposed remedial plan (attached as Exhibit A) will correct 

them. Nevertheless, the Board has not yet satisfied even a minimal obligation to comply with the 

Court's orders. 

2. The Board Has Failed to Meet Its Affirmative Obligation to Eliminate 
the Vestiges of Segregation to the Extent Practicable 

Because of its failures to comply with the Court's express orders, and because the 

Board has neglected its affirmative duty to remedy the vestiges of segregation throughout the 

system, such vestiges have not been fully eliminated. On the contrary, the evidence will show 

that district policies and practices traceable to the dual school system continue adversely to affect 

black students in many areas, including every Green factor and, most disturbingly, in the 

educational opportunities made available to students. 

A. EducationalOpPOl1unity. Gaps in educational outcomes for black and 

white students comparable to those the Court already has found to have been caused by the 

system of segregated schools persist. The evidence WIll show that these gaps indicate that black 
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and white students still do not have comparable educational opportunities in the 

Charlotte-Mecklenburg public schools. The differences in student outcomes are not attributable 

solely to socioeconomic factors but also result from the differential treatment that black and 

white students receive. Black students are still treated unfairly in Charlotte in two distinct ways: 

the schools to which the Board assigns racially identifiable black students receive inferior 

educational resources in almost every respect; and black students -- both in those schools and in 

racially balanced or mostly white schools -- do not get the same educational opportunities as 

white students. As a result, black students throughout the school system suffer depressed student 

outcomes. 

In racially identifiable black schools, students of all races generally perform less 

well than their peers at other schools. The reasons for this are clear. First, the experience and 

education levels of the faculties at these schools are significantly lower than at other schools. 

Second, the district has allowed instability in the faculties and administrative leadership of these 

schools. Third, the instructional materials and media centers provided at these schools are not 

comparable to other schools in the district. Fourth, the physical facilities themselves are inferior 

to those of other schools in the district. Overall, the district's sporadic efforts to improve these 

schools have been inadequate to overcome these inequities. 

Throughout the school system, the district has perpetuated other practices that 

deny black children equal educational opportunities even at more adequately endowed schools. 

Most notably, since its first efforts to desegregate the school system, the Board has maintained 

advanced educational programs with principally white enrollments. Conversely, the district's 

practices have disproportionately assigned black students to lower tracks and to special education 

programs. Similarly, since the tumultuous early days of the Board's desegregation efforts, 
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teacher expectations for black students have not been as high as for white students. Teacher 

attitudes and expectations undeniably contribute to black students' underrepresentation in 

advanced classes and overrepresentation in special education programs, and to the higher rate at 

which black students lose educational opportunities through disciplinary measures. Even more 

crucially, reduced teacher expectations affect the educational experience of black students in 

their regular classrooms. The evidence will show that the Board has not systematically addressed 

these problems, enabled its teachers effectively to address the needs of black students, or 

demanded the results that reflect equal opportunities. 

B. Extracurricular Activities. Similar problems with attitudes and 

expectations in some schools and administrative failures in the central office have allowed 

schools to fail consistently to provide the full spectrum of extracurricular opportunities for black 

students on the same basis as whites. Moreover, the district has not effectively monitored itself 

to ensure fair access to extracurricular activities for both black and white students. 

C. F acuIty. As discussed above, the Board has failed to maintain racially 

balanced faculties or to provide predominantly black schools with faculties with experience and 

qualifications comparable to those of other schools. See supra at 20. 

D. Student Assignment and Transportation. As discussed above, the Board 

has failed to comply fully with the Court's orders regarding student assignment. The level of 

racial balance initially and temporarily achieved by the school system was premised on an 

inequitable and unstable pairing system. When the Board abandoned this system, however, it 

achieved much less racial balance, while it continued comparable inequities. See id. at 18-20. 

Factors outside the Board's control do not explain this resegregation. 

Demographic changes have not made desegregation impracticable in Mecklenburg County. 
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Indeed, while the county's population has grown, its overall demographic composition has 

remained remarkably stable. Likewise, while the mostly black core and mostly white suburban 

areas each have grown, the general pattern remains similar today to what it was in 1970. Most 

significantly, over the same period of time, residential integration has increased significantly. As 

a result, all things being equal, demographic changes make school desegregation relatively easier 

now than in 1970. 

Of course, all things are not equal. As noted, the Board has sited schools in places 

that are difficult to integrate and allowed the quality of many predominantly black schools to 

deteriorate. But these factors are vestiges of segregation and results of the Board's failure to 

comply with the Court orders. Therefore, they do not absolve the Board of its duty to implement 

effective, practicable desegregation measures. 

E. Facilities. The Board's practice of building new schools in predominantly white 

areas, in violation of ongoing court orders, while putting inadequate resources into the 

maintenance and renovation of existing facilities, also has created disparities in the quality of 

facilities serving predominantly black and mostly white popUlations. Again, these disparities 

affect educational opportunity and also complicate the process of student desegregation. They 

too must be remedied to the extent practicable before the school system may be declared unitary. 

The evidence will also show that the vestiges of segregation in each of these areas are not 

distinct but interdependent. More remains to be done in some areas than in others, but further 

actions are necessary in all areas to provide black students in the Charlotte-Mecklenburg school 

system with the full constitutional remedy that has been deferred for too long. 
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3. The Board Can Practicably Do More to Remedy the Effects of 
Segregation, and Its Remedial Plan [s Narrowly Tailored to the Scope 
of the Ongoing Violatioll 

The new remedial plan that the Board has developed (see Exhibit A) identifies the 

particular, coordinated measures that it needs to take to become a unitary school system. The 

plan sets forth practicable and educationally sound measures to redress the vestiges discussed 

above in a timely manner. The plan contains five components addressing education 

opportunities; instructional materials and media centers; faculty; student assignment; and 

instructional facilities. With this Court's approval of these proposed measures, the Board can 

complete the process of converting to a unitary school system within five academic years. 

In the area of educational opportunities, the Board will implement a number of 

objectives and strategies, including, for example, ensuring that all students have access to high-

level courses and monitoring extracurricular activities to ensure that they are consistently made 

available to all students on an equitable basis. Although it will not be easy to reform the current 

system, educational opportunities can be equitably provided to students regardless of race. 

Fortunately, that process is already underway, and the Board's remedial plan outlines in detail the 

steps that must be taken. 

The gaps in instructional materials and media centers also practicably can be 

closed. The Board's proposed remedial plan addresses this basic need in a reasonable fashion. 

Compliance with the Court's orders regarding faculty assignment can most 

effectively be achieved through the type of monitoring and incentive system that the district has 

developed. With at most minimal mandatory reassignment of teachers, the district can provide 

racially balanced faculties of comparable quality within several years. 
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In the area of student assignment, the Family Choice Cluster component of the 

Board's plan will create desegregated student enrollments without the inequities of pairing or the 

district's current student assignment plan. To implement this component ofthe plan, the district 

will divide the county into three to five clusters of comparable student population and school 

capacity. Students will be free to choose any ofthe schools within their cluster with preference 

given to students living in close proximity to a school or with a sibling attending that school. 

Assignments will then be made based on a lottery that considers school capacity and racial 

balance guidelines. The district proposes that each school be no more than fifteen percentage 

points lower than the cluster-wide black and white percentages and that students of other racial or 

etlmic groups fill up to 10% of the seats. By implementing the student assignment component of 

its plan beginning in the 2001·2002 school year, the district believes that it will be unitary with 

respect to student assignment by June 2004, which will be the end of the third academic year of 

implementation. 

Both to make this student assignment component work and to eliminate the 

vestiges of segregation in the area of facilities, the district also needs to renovate or replace 

several schools in the predominantly black areas of the city. The district has adopted uniform 

educational specifications for its facilities. These specifications, if consistently implemented, 

should prevent the kinds of disparities that exist today from recurring in the future. 

Once these measures and those integrally related steps outlined in the Board's 

remedial plan have been fully and effectively implemented, the Board intends to petition the 

Court for a declaration of unitary status ir, June 2004. Until it has fully implemented this plan, 

however. the Board cannot in good conscience claim that it has complied with the Court's orders 

or eliminated the vestiges of segregation to the extent practicable. 
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D. The Board's Actions Are Plainly Within Its Discretion Under Existing 
Desegregation Orders 

Because the school district is not unitary, the Board's race-conscious actions are not 

subject to strict scrutiny under the Equal Protection Clause, as plaintiff-intervenors claim. Court-

ordered desegregation remedies need not pass strict scrutiny, but instead simply "must be 

reasonably related to the ultimate objective of desegregation." Vaughns, 758 F.2d at 993. See 

also Swann, 402 U.s. at 15 (once constitutional violation is shown, "the scope ofa district 

court's equitable powers to remedy past wrongs is broad, tor breadth and flexibility are inherent 

in equitable remedies"). 

This deferential standard extends to the conduct of school districts, which have the 

"primary responsibility for elucidating, assessing, and solving" the problems related to 

dismantling dual school systems. Brown v. Board of Educ. of Topeka, 349 U.S. 294, 299 (1955). 

Thus, when a school board takes race-conscious action "to fulfill its affirmative duty to eradicate 

the vestiges of discrimination, pursuant to" a court order, its "choice of means to achieve that end 

is entitled to be accorded substantial discretion." Vaughns v. Board ofEduc. of Prince George's 

County, 742 F. Supp. 1275, 1295 (D. Md. 1990), aff'd sub nom. Stone v. Board of Educ. of 

Prince George's County, 977 F.2d 574 (4th Cir. 1992), cert. denied, 506 U.S. 1051 (1993). 

Strict scrutiny does not apply to the school board's conduct, even if the measures it adopts are not 

specified in the court order. See id. at 1295-1296 (concluding that race-conscious teacher 

assignment plan was not subject to strict scrutiny and, alternatively, that plan would satisfy 

heightened standard). 

Here, the continuing court orders explicitly require the Board to take race-conscious 

measures to desegregate the school system and to avoid the establishment or maintenance of 
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racially identifiable schools. The Board's proposed remedial plan -- which, as just explained, is 

carefully tailored to the scope of the original constitutional violation and the Board's ongoing 

failure to implement fully the Court's orders or other effective remedies -- is well within its 

discretion and indeed would survive even heightened judicial scrutiny. 

For the foregoing reasons, the Court should hold that the Charlotte-Mecklenburg school 

system is not unitary and should enter judgment for the Board of Education on all of the claims 

of the Capacchione and Grant plaintiff-intervenors and approve the Board's proposed remedial 

plan. 

II. EVEN AFTER THE SCHOOL DISTRICT IS DECLARED UNITARY, IT WILL 
HAVE COMPELLING INTERESTS IN PREVENTING RESEGREGATION AND 
PROMOTING DIVERSE STUDENT ENROLLMENTS AND FACULTIES 
nlROUGHOUT THE SYSTEM 

If the Court declares the district unitary (and it should not), it then should release the 

Board from further court supervision. Even if declared unitary, the Board would have a 

compelling interest in preventing, or at least refusing to contribute to, the re-establishment of 

racially isolated schools. Once it becomes unitary, the Board should at least be pennitted to 

avoid the kind of segregated schools that it has been required to eliminate. 

The Board also still will have a compelling interest in preserving diverse school 

enrollments and faculties once the Swann case is over. The Board's goal of promoting the 

educational benefits of an integrated school system -- a goal that repeatedly has been 

acknowledged by the Supreme Court, the Fourth Circuit, and other federal courts -- through 

measures narrowly tailored to achieve that end would justify the race-conscious measures in the 

Board's proposed plan even absent the desegregation orders to which it is presently subject. 
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A. The School District Has a Compelling Interest in Preventing the Re
Establishment of Racially Isolated Schools 

As the Fourth Circuit has recognized, school authorities also have a distinct, but similarly 

compelling interest in avoiding the re-establishment of racially and socioeconomically isolated 

schools once a dual system is released from federal court supervision. In Riddick, although the 

Norfolk school system had been declared unitary, the school board was concerned that, absent 

changes in its student assignment plan, resegregation of enrollments would occur. Observing that 

the school board faced a "real danger of resegregation," 784 F.2d at 540, the Fourth Circuit 

upheld the school board's plan to "achieve a stably integrated school system" and specifically 

approved its "consideration of race" in the redrawing of "school assignment lines to result in the 

maximum amount of integration possible." Id. at 540, 543. 

After a declaration of unitary status, of course, there is no longer a legal presumption that 

segregation is unconstitutional, and proof of intentional discriminatory conduct is necessary to 

establish an equal protection violation. !d. at 536. Significantly, however, if the Board's action 

Or inaction results in segregative impact, such impact would be relevant in an intentional 

discrimination case, iii. at 543, as would the long history of segregation in the Charlotte-

Mecklenburg school system, iii. at 539. The Board thus would be subject to Equal Protection or 

Title VI claims by black families if its failure to prevent resegregation radically affected 

educational quality, as it surely would. Thus, the Board's interest in avoiding "segregative 

enrollment patterns * * * is clearly sufficiently compelling" to warrant race-conscious 

assignment policies. Eisenberg, 19 F. Supp. 2d at 454.1/ 

2/ Furthermore, to the extent that the Board sets and manages student and faculty 
as~ignment policies, it should not have to be a "passive participant" in a system of discriminatory 
behavior in which individual racial "preferences" result in the creation of racially isolated 
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The evidence at trial will show that, absent Charlotte-Mecklenburg's race-conscious 

student assignment practices, the school system would once again become racially segregated to 

a substantial degree. In these circumstances, after a finding of unitary status the Board certainly 

is justified in carefully tailoring its programs to avoid a return to the very racial isolation that it 

has been under court order to eradicate. As noted, the Board's proposed plan is so tailored. 

B. Diverse School Enrollments and FacuIties Are Educationally Valuable, and 
the School District Has a Compelling Interest in Promoting Them 

Both the Supreme Court and the Fourth Circuit have recognized the Board's discretion to 

promote integration in the Charlotte-Mecklenhurg schools whether or not the school system is 

unitary. In Swann, the Supreme Court made clear that, while federal courts cannot order a school 

board to take race-conscious actions absent a constitutional violation, school authorities may take 

such actions as a matter of educational policy: 

School authorities are traditionally charged with broad 
power to formulate and implement educational policy and 
might well conclude, for example, that in order to prepare 
students to live in a pluralistic society each school should 
have a prescribed ratio of Negro to white students reflecting 
the proportion for the district as a whole. To do this as all 
educational policy is within the broad discretionary powers 
of school authorities 
* • *. [Swann, 402 U.S. at 16 (emphasis added).] 

Likewise, in Martin, both the District Court and the Fourth Circuit expressly held 

that race-conscious student assignments are within the Board's authority to adopt even absent a 

schools. See Richmond v. l.A. Croson Co., 488 U.S. 469, 491-492 (1989) (plurality opinion) 
("[A] state or local subdivision (if delegated the authority from the State) has the authority to 
eradicate the effects of private discrimination within its own legislative jurisdiction .... Thus, if 
the city could show that it had essentially become a 'passive participant' in a system of racial 
exclusion practiced by elements of the local construction industry, we think it clear that the city 
could take affim1ative steps to dismantle such a system"}. 
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desegregation order. See Marlin, 626 F.2d at 1167 (rejecting challenge to race-conscious 

assignment plan on ground that "[t)he School Board is vested with broad discretionary powers 

over educational policy and is well within its powers when it decides that as a matter oJpolicy 

schools should not have a majority of minority students" (emphasis added); Martin, 475 F. Supp. 

at 1345 (holding that, apart from any court order, assignment plan was "well within the 

constitutional authority of the School Board to implement in order to fulfill its independent 

commitment to the operation of a desegregated school system)." fij 

The Supreme Court, moreover, has specifically acknowledged the educational benefits of 

diverse student bodies. In his controlling opinion for the Court in Regents oj University oj 

Calzjornia v. Bakke, 438 U.S. 265 (1978), Justice Powell noted the well-established "belief that 

diversity adds an essential ingredient to the educational process," id. at 322 (opinion of Powell, 

J.), and concluded that a diverse educational enviromnent "clearly is a constitutionally 

permissible goal" in the context of higher education, id. at 311-312. And the diversity interest is 

even stronger in the context of elementary and secondary schools. See Washington v. Seattle 

Sch. Dist. No. 1,458 U.S. 457, 472, 473 (1982) (observing that both majority and minority 

children "benefit Irom exposure to ethnic and racial diversity in the classroom" and that such 

diversity "prepar[ es] minority children for citizensbip in our pluralistic society, while, we may 

hope, teaching members of the racial majority to live in harmony and mutual respect with 

children of minority heritage" (internal citations and quotation marks omitted)); Eisenberg v. 

'iiI Other courts similarly have held that school districts may take race-conscious actions 
absent a court order compelling them to do so. See, e,g., Jacobson v. Cincinnati Bd. oj Educ., 
961 F.2d 100, 102~103 (6th Cir.), cert. denied, 506 U.S. 830 (1992); Kromnick v. School Dist. oj 
Philadelphia, 739 F.2d 894, 906 (3d eiL 1984), eerl. denied, 469 U.S. 1107 (1985); Zaslawksy v. 
Board oj Educ. oj Los Angeles Citv Ullified Sch. Dist., 610 F.2d 661. 664 (9th Cif. 1979). 
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Montgomery County Pub. Schs, 19 F. Supp. 2d 449, 455 (D. Md. 1998) ("Where children first 

begin to forge social relationships and interactions with their peers, * * * the need for diversity is 

at its greatest"). 21 

Against this backdrop, courts have expressly held that the educational value of a diverse 

educational setting is sufficiently compelling to satisfy the strict scrutiny applicable to voluntary 

governmental race-conscious actions under the Fourteenth Amendment. See id. at 453-454 ("the 

diversity interest remains a compelling governmental interest" justifying race-conscious student 

transfer program in school district that has never been under court order to desegregate). See also 

Smith v. University a/Wash. Law Sch, 2 F. Supp. 2d 1324, 1334 (W.D. Wash. 1998); Davis v. 

Halpern, 768 F. Supp. 968, 975 (E.D.N.Y. 1991). 

Although not all lower courts have reached the same conclusion, see, e.g., Hopwood v. 

Texas,78 FJd 932 (5th Cir.), cert. dellied, 518 U.S. 1033 (1996), it bears emphasizing that the 

Supreme Court has never articulated a comprehensive list of goals that qualify as compelling 

state interests, see Wessmann v. Gittells, 160 F.3d 790, 796 (1st Cir. 1998), and has suggested 

that other, nonremedial interests may be compelling. In fact, the Supreme Court tound in this 

very case itself that the educational benefits of school integration are sufficient, even absent a 

remedial purpose. See Swann, 402 U.S. at 16. Likewise, the Fourth Circuit has not held that 

nonremedial interests cannot be sufficiently compelling, see Hayes v. North State Law 

Enforcement Officers Ass '11,10 F.3d 207, 213 (4th Cir. 1993) (declining to decide the question), 

21 Congress and the United States Department of Education also have acknowledged the 
value of diversity in public school education. Congress has made funds available through the 
Magnet Schools Assistance Program to schools -- including schools not under desegregation 
orders -- that are "designed to bring students from di fferent social, economic, ethnic, and racial 
backgrounds together." 20 U.S.c. §~ 7203, 7205(2); 34 C.F.R. § 280.2. 
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and held in a case closely related to this one that the benefits of voluntary school integration are 

sufticiently great to justify race-conscious means. Martin, 626 F.2d at 1167. 

The Charlotte-Mecklenburg school system in particular has a compelling interest in 

promoting the educational benefits of diversity, because the Supreme Court of North Carolina 

recently held that the right to a "sound basic education" is a "fundamental right" under the North 

Carolina Constitution. Leandro v. North Carolina, 346 N.C. 336, 348, 488 S.E.2d 249, 255 (N.C. 

1997). "An education that does not serve the purpose of preparing students to participate and 

compete in the society in which they live and work is devoid of substance and is constitutionally 

inadequate." !d. at 345, 488 S.E.2d at 254. The evidence at trial will show that a diverse 

learning environment enriches the educational experience for all students and that the educational 

benefits of diversity are well supported by educational research and practical experience. 

First, the evidence will show that racial diversity in the student body and faculty can 

enhance students' civic values by bringing them together in ways that can reduce racial fears and 

stereotypes, teach students how to interact comfortably and respectfully with people who are 

different from them, and prepare students to be good neighbors, colleagues, and citizens in our 

multicultural, democratic society. Diversity can positively affect all students' racial attitudes by 

teaching them to appreciate rather than fear personal differences and by showing them that 

persons of different races are not so different after all. As the Supreme Court specifically 

recognized in Swann, school integration helps "to prepare students to live in a pluralistic 

society." 402 U.S. at 16.lQl The civic benefits of diversity also are part of Leandro's "sound 

lQl An integrated faculty yields similar beneEts. See Wygant v. Jackson Ed. of Educ., 476 
U.S, 267, 315 (1986) (Stevens, J., dissenting) ("In the context of public education, it is quite 
ohvious that a school board may reasonably conclude that an integrated faculty will be able to 
provide benefits to the student body that could not be provided by all all-white, or nearly all-
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basic education" in North Carolina, which includes preparing students to function in "a complex 

and rapidly changing society" and in their "community, state, and nation." 346 N.C. at 347, 488 

S.E.2d at 255. 

Second, the evidence will show that racial diversity in the student body and on the faculty 

can help improve teaching and learning for all students. Integration provides diverse 

perspectives that can broaden students' understanding of many subjects and strengthen their 

critical thinking skills. See Bakke, 438 U.S. at 312 (opinion of Powell, J.) ("People do not learn 

very much when they are surrounded only by the likes of themselves" (internal quotation marks 

omitted)). See also Leandro, 346 N.C. at 347,488 S.E.2d at 255 ("sound basic education" 

includes having a "sufficient fundamental knowledge" of various subjects "to enable the student 

to make informed choices with regard to issues that affect the student personally or affect the 

student's community, state, and nation"). The evidence will also show that placing 

disadvantaged minority students in desegregated educational settings that promote high 

expectations can positively affect their educational achievement without negatively affecting the 

performance of other students. ill 

white, faculty. For one of the most important lessons that the American public schools teach is 
that the diverse ethnic, cultural, and national backgrounds that have been brought together in our 
famous 'melting pot' do not identify essential differences among the human beings that inhabit 
our land. It is one thing for a white child to be taught by a white teacher that color, like beauty, is 
only 'skin deep'; it is far more convincing to experience that truth on a day-to-day basis during 
the routine, ongoing learning process"). 

ill In this respect, the diversity interest is closely related to the interest in preventing racial 
isolation in public schools (discussed below), especially with regard to students who. absent race
conscious student assignment policies, likely would find themselves in resegregated, high
poverty schools in Charlotte. 
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Third, the evidence will show that studer.t and faculty diversity can improve students' 

preparation for employment and post-secondary education by teaching them the value of diverse 

perspectives, how to function in diverse business or educational settings, and how to 

communicate effectively in our increasingly diverse domestic workforce and the expanding 

global marketplace. This interest is strongly endorsed in Leandro, which states that "a sound, 

basic education" includes providing each student with sufficient skills "to enable the student to 

compete on an equal basis with others in further formal education or gainful employment in 

contemporary society." 346 N.C. at 347, 488 S.E.2d at 255. Moreover, employers seek and value 

employees who know the value of diversity and how to work and communicate effectively with 

people who are different from themselves. 

Finally, the Board has an interest in promoting community cohesiveness and support for 

all of its schools regardless ofrace. The Family Choice Cluster component or the Board's 

remedial plan (discussed supra at 28) will give all parts of the Charlotte-Mecklenburg 

community a stake in the success of every school. Over the long tenn, this stake will help to 

ensure equity in the school system and prevent the redevelopment of a two-tier system on racial 

or other lines. 

For these reasons, even if the Charlotte-Mecklenburg school system is found to be 

unitary, the Board is still justified in carefully tailoring its student and faculty assignment policies 

to promote the educational benefits of diversity. As discussed, the Board's proposed remedial 

plan in these areas is narrowly tailored. 

Therefore, even if the Court declares the school system unitary, the plaintiff

intervenors cannot establish that the Board's proposed plan violates the Fourteenth Amendment. 

- 33 -
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Accordingly, even if the school system is declared unitary, both the Swann and 

Capacchione/Grant cases should be dismissed. 

III. EVEN IF IT IS DECLARED UNITARY, THE SCHOOL DISTRICT SHOULD 
NOT BE HELD LIABLE FOR COMPLYING IN GOOD FAITH WITH 
EXISTING COURT ORDERS 

Even if the Charlotte-Mecklenburg school system is declared unitary (which it should not 

be), and even if this Court were to determine that no other compelling interests support the race-

conscious measures at issue in this case (which they do), the plaintiff-intervenors still are not 

entitled to the relief they seek. 

As long as the Charlotte-Mecklenburg school system is an adjudicated dual system, the 

Board has both an obligation to comply with the desegregation orders to which it is subject, as 

well as a compelling interest in doing so. See United States v. Paradise, 480 U.S. 149, 167 n.18 

(1987) (plurality opinion) ("judicial determinations of prior discriminatory policies and conduct 

satisfy the first prong of the strict scrutiny test"). If the Board's affirmative duties to redress 

racial imbalance in the school system and to consider race in achieving that objective are to be 

terminated, the Board is "entitled to a [precise 1 statement from the court" to that effect. Dowell, 

498 U.S. at 246; see State o/Georgia, 1999 WL 193887, at *5. Absent such a statement, the 

Board may not "unilaterally disregard[]" any part of the Court's orders, Vaughns, 758 F.2d at 991 

n.6, and does so only at the risk of being held in contempt and facing further legal challenges 

from the Swann plaintiffs. 

There can be no dispute in this case that the Board adopted the challenged race-conscious 

policies in an effort to comply with its ongoing obligations under the desegregation orders. 

Where, as here, a school board tries to fulfill its constitutional obligations pursuant to a court 

order, it cannot reasonably be held to have violated the law. School boards implementing 

34 
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desegregation orders should not be "trapped between the competing hazards of liability," 

Wygant, 476 U.S. at 291 (O'Connor, 1., concurring in part and concurring in judgment) -- to 

original plaintiffs (such as the Swann plaintitIs) and the court., on the one hand, and to other 

parents dissatisfied with the Board's remedial policies (such as the Capacchione and Grant 

plaintiff-intervenors), on the other. Members of a school board cannot be expected to know 

when a district is unitary until a court explicitly states that unitary status has been attained. 

Otherwise, such conflicting duties would hopelessly frustrate the Board's exercise of its authority 

and responsibility to develop and implement etTective desegregation plans to administer public 

education in an orderly fashion. 

As the various Swann orders discussed above make abundantly clear, the Board was 

ordered to take any and all measures (including the use of optional schools such as magnets) to 

eliminate segregation and its vestiges. To penalize the Board for following those very orders 

would be nothing less than an emasculation of this Court's authority. 

Alternatively, if this Court concludes that the Board's policies became unconstitutional at 

a point before a judicial declaration of unitary status was made, both Dowell and fundamental 

fairness dictate that the plaintitTs should be limited to prospective relief 111 

1lI For the reasons discussed above, if the individual defendants in this case are deemed to 
have been sued in their individual capacities, they have qualified immunity from suit. It is well 
established that "government officials performing discretionary functions, generally are shielded 
from liability for civil damages insofar as their conduct does not violate clearly established 
statutory or constitutional rights of which a reasonable person would have known." Harlow v, 
Fitzgerald, 457 U.S. 800, 818 (1982). In light of the continuing court orders requiring race
conscious action to cure an equal protection violation, Charlotte-Mecklenburg school officials 
could not reasonably have known that their efforts to comply with those same orders might be 
hdd to be unconstitutional. 
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IV. THE PLAINTIFF-INTERVF:NORS CANNOT DEMONSTRATE 
COMPENSABLE INJURIES OR ANY ENTITLEMENT TO INJUNCTIVE 
RELIEF 

Even assuming arguendo that the Board's efforts to comply with the continuing court 

orders were unlawful-- and that it can be held liable for simply attempting to fulfill its court-

ordered obligations -- no more than nominal damages should be awarded in this case. To 

defendants' knowledge, no compensatory damages have ever been awarded in a school 

desegregation case in this country's history -- trom Brown v. Board to date. And with good 

reason. In equal protection cases, as in any other case, damages must be capable of 

ascertainment and cannot be awarded based on speculation. The injuries caused by de jure 

segregation, though real. are not readily quantifiable. In this case, the injuries alleged are vague 

and speculative, as this Court has already suggested. Capacchione v. Charlotte-Mecklenburg 

Schools, No. 3:97-CV-482-P, at 5-7 (W.D.N.C. Dec. 22,1998). 

The injury for which plaintiff-intervenors assertedly seek damages is not their exclusion 

from a particular school, or the denial of any other tangible benefit, but rather an emotional injury 

purportedly stemming from the Board's race-conscious decisionmaking. See id. at 6; Complaint 

of Plaintiff-Intervenors at 13. The law is clear that "to recover compensatory damages for such 

[equal protection 1 violations. a plaintiff must suffer actual. demonstrable injury." Price v. City 

a/Charlotte, 93 FJd 1241, 1246 (4th Cir. 1996) (emphasis added), cert. denied, 520 U.S. 1116 

(1997). The plaintiff must prove both that the distress actually occurred, and that it flowed from 

the equal protection violation itself, and not from the denial of an ultimate benefit. Id. at 1246-

48. The damages, moreover, "must be pfC'vcn by competent, sufficient evidence." ld. at 1250. 

"[NJeither conclusory statements that the plaintiff suffered emotional distress nor the mere fact 
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that a constitutional violation occurred supports an award of compensatory damages." Id. at 

1254. 

None of the plaintiff-intervenors' damages claims satisfies the Price standard. 

Conclusory assertions of emotional or mental stress, pain and suffering, humiliation, or lost self

esteem are plainly inadequate to support an award of compensatory damages absent any proof 

that the students required medical or psychological attention for their claimed injuries -

particularly since the evidence will show that the students generally were well adjusted and 

academically successful at their assigned schools. See id. at 1254-56 (collecting cases). Thus, 

plaintiff-intervenors cannot establish entitlement to actual damages. 

In fact, however, none of the plaintiff-intervenors' claimed harms can be connected to the 

alleged constitutional violation of considering race in the student assignment and magnet 

admissions processes. All of the alleged damages flow not from any alleged constitutional 

violation, but rather from the denial of admission to particular schools. Emotional damages 

allegedly flowing not from Board's consideration ofrace, but from assignment to a school other 

than the student's preferred school, are not compensable at all since, under Price, the distress 

must "flow from the actual constitutional violation" itself and not from "the deprivation of an 

ultimate benefit." Id. at 1246. Therefore, the plaintiff-intervenors' claims for nominal damages 

should be denied as well. 

Nor can the plaintiff-intervenors establish any entitlement to the injunctive relief they 

seek. Some of the students (Michael Grant, Benjamin Gauvreau), for example, are no longer 

enrolled in the Charlotte-Mecklenburg school system and thus lack standing to pursue any 

injunctive relief because they no longer have a "sufficient personal stake" in the controversy. 

Burke v. Citv of Charlestoll, 139 FJd 401,405 (4th Cir. 1998). See also Arizonans for Official 
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English v. Arizona, 520 U.S. 43, 67 (1997) ('To qualify as a case fit for federal-court 

adjudication, an actual controversy must be extant at all stages of review, not merely at the time 

the complaint is filed" (internal quotation marks omitted». Others, the evidence will show, have 

at all relevant times been assigned to a school close to their home or have already been admitted 

to the magnet school of their choice (Sarah Bentley, Nicholas Gauvreau). 

The remaining students allegedly should have been assigned to a particular school that 

was closer to their homes (Rachel Easterling, Alex Thompson, Tierney Willard). A unitariness 

finding, however, does not entitle students to attend certain schools of their choosing. Rather, a 

unitariness declaration means only that the district is released from further court supervision; 

pupil assignment decisions are left to the broad discretion of the Board. Therefore, the plaintiff

intervenors must establish some other basis for injunctive relief. 

But even assuming that the Board's efforts to comply with the continuing court orders 

were unlawful, none of the plaintiff-intervenors can prove that his or her child would have been 

assigned to a specific school but for the Board's consideration of race in fashioning student 

attendance boundaries. As the Martin Court held, because student assignment plans are "the 

result of a complex analysis of several factors," 475 F. Supp. at 1345, individual students cannot 

show that they would have fared differently under a plan that excluded all racial considerations. 

See id. at 1345-46. Moreover, because this is not a class action, the plaintiff-intervenors do not 

have standing to complain about how any children other than their own have been assigned to 

schools. See id. at 1346. See also McGlaughlin v. Boston Sch. Comm., 952 F. Supp. 33,35 & 

n.S (D. Mass. 1996) (racial discrimination claim OIl behalf of individual student mooted by her 

admission to her school of choice). 
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CONCLUSION 

For all of the foregoing reasons, and based on all of the evidence to be produced at trial, 

this Court should reject plaintiff-intervenors' claims and approve the Board's proposed plan for 

achieving unitary status. This Court should declare that the district is not unitary and provide for 

implementation of the proposed remedial plan so that the district will be in a position to petition 

the Court for unitary status in June 2004. 

In the event that the Court finds that the district is unitary, it should dismiss the claims of 

the Swann plaintiffs and the plaintiff-intervenors, terminate its jurisdiction, and return to the 

Board full authority to operate the school system. 

Respectfully submitted, 
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Introduction 

In response to the Complaint in Intervention filed in this action, the defendants, 

Charlotte-Mecklenburg Board of Education (hereafter "the Board"), et aI., have analyzed 

the data relevant to the question of whether vestiges of the dual, racially segregated 

school system currently remain in the Charlotte-Mecklenburg Schools (hereafter 

"CMS"). Based on this data, defendants have concluded that CMS is not yet unitary 

because, among other reasons, vestiges of the dual system remain in CMS. Defendants 

have further determined that these vestiges are practicable to remedy. 

In order to begin immediately to address the remaining vestiges, and also to 

improve educational opportunities for all CMS students, the Superintendent, Dr. Eric 

Smith, developed a plan entitled, "Achieving the CMS Vision: Equity and Student 

Success" (hereafter "the Plan"). The Board adopted the Plan on March 30, 1999. 

The document that follows sets out those specific steps included in the Plan that 

are necessary and practicable to address the remaining vestiges. The Board proposes to 

implement the strategies set out herein over the next five school years with a goal of 

achieving unitary status at that time. 
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l. Faculty 

A. Vestiges 

Charlotte-Mecklenburg Schools has not met its court ordered obligations to 

desegregate completely its faculty or to provide schools with predominately Black 

students with a faculty that is as qualified as CMS provides to schools with 

predominately White students. Swann v. Charlotte-Mecklenburg Board of Education. 

311 F. Supp. at 268. The distribution of Black teachers is not consistent across schools 

within CMS. Forty-two of the 126 CMS regular schools and seven of the nine CMS 

special schools had faculties that were more than 10 percentage points from the system

wide average percentage of Black teachers in the 1998-99 school year. See Expert Report 

of Dr. Robert Peterkin. In schools where there is a greater Black student enrollment, 

there is also a greater proportion of Black teachers. For example, in 1997-98, 12.8% of 

the faculty of racially identifiable White schools was Black, compared to 30.0% of the 

faculty of racially identifiable Black schools. 

In addition, the distribution of teachers by experience and credentials is not 

consistent across schools. The test results for students overall are generally higher in 

schools that are lowest in the percentage of Black students, have the highest percentages 

of experienced teachers and have larger concentrations of teachers with advanced 

credentials. See Expert Witness Report of Dr. William Trent. 

Dr. Trent and Dr. Roslyn Mickelson found the following conditions currently 

exist in Charlotte-Mecklenburg Schools regarding experience and credentials: 

2 
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1. Experience: Ra~ially identifiable Black schools have less experienced teachers and 

racially identifiable White schools have more experienced teachers than the system 

average. The experience level of White teachers at predominantly Black schools is 

significantly less than the experience level of White teachers at predominantly White 

schools at the elementary school level. It is also true that Black teachers at the 

racially identifiable White high school are the most experienced Black teachers at the 

high school level. In addition, CMS has assigned professional support staff (e.g., 

librarians, counselors, psychologists) in such a way that the staff in racially 

identifiable Black schools have lower average levels of experience than the average 

experience of their counterparts in other schools at elementary and middle school 

levels. 

2. Advanced Degrees: As the proportion of Black students enrolled in a school 

increases, the proportion of teachers who have advanced degrees decreases. This 

problem is more pronounced in high schools and elementary schools than in middle 

schools. For example, in the racially identifiable White high school, more than 45% 

of the teachers hold advanced degrees, compared to 35% with advanced degrees in 

the racially identifiable Black high schools. 

3. Licensure Problems: At the high school level, schools with higher proportions of 

Black students have more teachers who have licensure problems, such as teachers 

with provisional licenses, lateral entry teachers, or teachers teaching out of field. 

B. Objectives 

Objective 1. Each Charlotte-Mecklenburg school will be in compliance with the 

requirement of Swallll v. Charlotte-Mecklellburg Board of Education. that 

3 
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the "desegregation of faculty (shall) be accomplished" ,by assigning 

faculty (specialized faculty positions excepted) so that the ratio of Black 

and White faculty members of each school shall be approximately the 

same as the ratio of Black and White faculty members throughout the 

system." 311 F, Supp. at 268, By the beginning of the 2002-03 school 

year, the racial composition of the faculty at each school will be within 10 

percentage points of the racial composition of CMS as a whole, 

Objective 2. CMS will assign teachers to schools in compliance with the court ordered 

requirement that, "teachers be assigned so that the competence and 

experience of teachers in formerly or recently Black schools will not be 

inferior to those in formerly or recently White schools in the system," 311 

F, Supp, at 268, To implement this requirement, by the beginning of the 

2002-03 school year, each targeted school within CMS will be staffed with 

competent and experienced teachers and administrators, These teachers 

and administrators will have the average degree level, number of years of 

experience and classroom success of the teachers and administrators in the 

schools that CMS defines as academically successful, as measured by the 

N.C, ABCs program, 

C. Strategies 

Charlotte-Mecklenburg Schools will implement the following strategies to meet 

the objectives listed above: 

4 
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I. Teacher Assignment Strategies (Objectives 1,2) 

Charlotte-Mecklenburg Schools will design strategies to (a) increase the number of 

Black teachers at schools with predominantly White student populations, and 

(b) increase the number of White teachers, as well as those with more years of 

experience, advanced degrees, and demonstrated success in racially identifiable Black 

schools. Specific teacher assignment strategies include: 

a. Monitor and report teacher exits and transfers, with particular attention to racial 

diversity issues. CMS will closely monitor teacher transfers using reports and 

post-transfer surveys. Information will also be collected through exit interviews. 

b. Provide improved school profiles that describe the faculty demographics to 

schools at least two times per year. 

c. Assign new hires from a central pool to schools that are outside of racial diversity 

guidelines. 

d. Implement transfers by the Superintendent after two years of interventions in 

schools that remain out of compliance. Initially, volunteers will be sought. 

Involuntary transfers will be implemented if necessary. 

2. Additional Support Strategies (Objectives 1,2) 

Charlotte-Mecklenburg Schools will use additional support systems to enhance 

teacher assignment strategies. These support strategies include training, technology, 

recruitment and retention, and administrative directives. Examples of specific support 

strategies are: 

a. Enhance the comprehensive recruitment plan with attention to targeted colleges 

and universities. 

5 
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b. Enlist teachers and principals to recruit teachers, particularly alumni of 

historically Black colleges and universities. 

c. Evaluate principals using a principal appraisal system that includes diversity 

expectations. 

d. Provide training for teachers and administrators that will ensure proper support 

and awareness for diverse populations of students and teachers. 

e. Seek funding to improve technology in the Human Resources Department to 

enhance CMS hiring and monitoring capacity. 

3. Targeted School Strategies (Objective 2) 

CMS will target schools for purposes of this strategy by considering factors such as 

the percentage of students eligible to receive free or reduced priced lunch, the number 

or percentage of students with limited English proficiency, the percentage of students 

scoring below grade level on End-of-Grade or End-of-Course Tests, and the student 

mobility rate. CMS will seek funding to implement the following strategies to attract 

experienced and qualified teachers and administrators to targeted schools: 

a. Recruitment: Pay a one-time bonus to high-quality, experienced teachers and 

administrators who are recruited to work in targeted schools. This bonus will be 

paid to these teachers and administrators if they remain at the targeted school for a 

specified number of years. 

b. Retention: 

i.) Increase the base salary of experienced, high-quality teachers and 

administrators who are recruited to work in targeted schools for as long as 

they remain there. Also, increase the base salary of teachers and 
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administrators who are presently assigned to targeted schools, remain in these 

schools, and demonstrate success. 

ii.) Provide a bonus to beginning teachers at targeted schools after their third year 

and increase their base salary after the fourth year. These individuals must 

demonstrate classroom success while remaining at the school. 

iiL)Continue performance-based incentives currently in place for schools in the 

EquityPlus program. 

iv.) Use best efforts to implement tuition-free graduate programs at targeted 

schools through partnerships with local colleges and universities. 

4. Working Conditions Strategies for the Targeted Schools (Objective 2) 

Use best efforts to obtain the funding necessary to improve working conditions in 

order to attract and retain experienced teachers at targeted schools. 

a. Designate the staff-to-student ratio on a differentiated basis at targeted schools. 

b. Provide support staff at targeted schools commensurate with the identified needs 

of the student population. 

c. Provide preparation time to allow for common planning for grade levels and 

departments. 

D. Monitoring and Evaluation 

The Superintendent will monitor the racial composition and qualifications of the 

faculty at each school and will prepare a semi-annual report for the Board documenting 

progress on the objectives. The report also will designate the schools that do not meet the 

objectives, the racial composition of the students attending each such school, and will 

7 
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make recommendations for additional steps necessary to bring each school into 

compliance. 

E. Funding 

Currently available funding will be used to partially implement these strategies. 

The Board has requested in its 1999-2000 budget request to the Mecklenburg County 

Board of Commissioners additional funding which is necessary to implement these 

strategies further. The Board will seek increased funding in 2000-200 I to implement 

these strategies in full. 

8 
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II. Instructional Materials and Media Centers 

A. Vestiges 

eMS has not provided instructional materials and media centers in a way that 

students at every school have equal access to the appropriate instructional resources. 

Specific disparities in instructional resources exist when comparing racially halanced 

schools, racially identifiable Black schools and racially identifiable White schools: 

1. At the elementary school level, students in racially identifiable Black schools have 

had fewer basic instructional materials available to them than have students at racially 

balanced or racially identifiable White schools. As of fall 1998, racially identifiable 

Black elementary schools needed, on average, $89 per student for instructional 

materials to reach baseline standards for mathematics and reading, as compared to 

$67 per student for racially balanced schools and $44 per student for racially 

identifiable White schools. 

2. At the middle school level, students in racially identifiable Black schools and at 

racially balanced schools have had fewer basic instructional materials available to 

them than have students at racially identifiable White schools. As offa111998, 

racially identifiable Black schools needed, on average, $34 per student and racially 

balanced schools needed $37 per student in instructional materials to reach baseline 

standards for mathematics and language arts, as compared to racially identifiable 

White schools that needed $21 per student. 

3. The media centers at racially identifiable Black schools are less adequate than those 

at balanced and racially identifiable White schools. Seventy-four percent of racially 

9 
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identifiable Black schools' media centers are automated, compared to 100% of 

racially identifiable White schools and 82% of racially balanced schools. Also, the 

media center holdings for social science, science, applied science, and 

history/geography in racially identifiable White schools are more current than in 

racially identifiable Black schools. 

B. Objectives 

Objective 1. CMS will implement baseline standards for instructional materials and 

media centers. This will ensure that all teachers and students have access 

to the basic instructional materials and media centers that are necessary to 

support the instructional program regardless of the racial composition of 

the school. 

Objective 2. CMS will align its budget/funding process and policies to support 

distribution of instructional materials and media center materials in 

proportion to needs compared to the baseline standards and to eliminate 

racial disparities. 

C. Strategies 

Charlotte-Mecklenburg Schools will implement the following strategies to meet 

the objectives listed above: 

I. Instructional Materials (Objectives 1,2) 

The following strategies will ensure that all schools and classrooms maintain the 

appropriate level of instructional materials. 

a. Establish a curriculum review cycle that includes updating related instructional 

materials. 

10 
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b. Update the standards for instructional materials to ensure continuous alignment 

with the North Carolina Standard Course of Study. 

c. Survey schools to determine the level of need by sites. 

d. Establish a school-by-school instructional materials replacement fund to maintain 

the district baseline standards. 

e. Revise Board policies to ensure that funding for instructional materials will be 

distributed to schools in proportion to each school's deficiencies as compared to 

the baseline standard. 

f. Assign responsibility to the principal of each school for maintaining an ongoing 

inventory of the instructional materials allocated to the school. The principal also 

will be responsible for supervising the procurement process that ensures 

maintaining the baseline standards for instructional materials. 

2. Media Centers (Objectives 1,2) 

The following process will be used to ensure that all schools have a media center that 

meets the baseline standards. 

a. Establish a review cycle of media materials to be coordinated with the curriculum 

review cycle. 

b. Update the baseline standards for media center materials to ensure alignment with 

the North Carolina Standard Course of Study. 

c. Complete a school-based assessment of collections to determine the extent of 

need by school site. 

d. Establish a school-by-school media center materials replacement fund to bring 

each school to the district baseline standards. 

11 
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e. Assign the principal of each school the responsibility for maintaining an ongoing 

inventory of media materials and for using available funds to procure materials in 

accordance with baseline standards. 

f. Use best efforts to obtain funds to automate media centers that are not automated. 

Media centers in all schools that are replaced or substantially renovated as set out 

in the Facilities section of this plan will be automated. 

D. Monitoring and Evaluation 

On an annual basis, the Superintendent will report to the Board any deficiencies in 

instructional materials and media center materials at each school compared to the 

baseline standard. The report will include the average deficiency for racially identifiable 

Black and White schools and for racially balanced schools. The report will also show 

funding levels per student for instructional materials and media centers by school and the 

extent to which funding allocations have been used to eliminate racial disparities. 

E. Funding 

eMS began addressing these vestiges with available funding in 1998-99 and will 

continue in the coming years. Funding is available to address the vestiges in instructional 

materials and media center holdings over two years. If eMS has not been able to address 

the vestiges with regard to library automation by March 2000, eMS will use its best 

effort to obtain adequate funding to eliminate these vestiges in the year 2000-01. 

12 



Case 3:65-cv-01974-RDP   Document 490   Filed 04/12/99   Page 52 of 73

III. Instructional Facilities 

A. Vestiges 

Racially identifiable Black school facilities in CMS are educationally inferior and 

inadequate. See Expert Witness Report of Dr. Dwayne Gardner. Of the facilities Dr. 

Gardner examined, 79% of the racially identifiable Black school facilities need major 

improvements or replacement to meet the instructional program needs. This compares to 

50% of the racially balanced and 14% of the racially identifiable White schools. Racially 

identifiable Black school facilities are also substantially older than racially identifiable 

White school facilities. Only two new schools have been built in predominantly Black 

census tracts since 1971. In contrast, seven of the thirteen racially identifiable White 

schools have been built since 1986. 

B. Objectives 

Objective 1. Build new schools and renovate or replace existing schools to ensure 

equitable facilities for all students. 

Objective 2. Develop, implement and maintain facility standards and specifications to 

assure long-term facilities equity. 

Objective 3. Maintain existing facilities in an equitable fashion. 

C. Strategies 

Charlotte-Mecklenburg Schools will implement the following strategies to meet the 

objectives listed above: 

13 
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1. Replacement and Renovation of Facilities (Objective I) 

The Board will use its best effort to obtain funding and to replace or substantially 

replace six schools and to substantially renovate ten schools that are racially identifiably 

Black or are located in predominantly Black census tracts within three years (by the 

beginning of the 2002-03 school year or before). The schools to be replaced or 

substantially replaced are Druid Hills Elementary, First Ward Elementary, Merry Oaks 

Elementary, Oaklawn Elementary, Lincoln Heights Elementary, and Piedmont Open 

Middle School. The schools to be substantially renovated are Briarwood, Pawtuckett, 

Amay James, Statesville Road, Westerly Hills, and Winterfield Elementary Schools and 

Cochrane, Eastway, Hawthorne, and Northwest Middle Schools. 

2. Educational Specifications (Objectives 1,2) 

CMS will develop and implement educational specifications for elementary, middle and 

high schools that support the delivery of the curriculum programmatically, functionally 

and spatially. These specifications will be reviewed and updated biarmually. In 

addition, CMS will use existing federal, state and local requirements and guidelines to 

the extent practical to ensure that eMS meets quantity and quality standards for 

educational facilities. These standards and specifications will be used, to the extent 

practical, for the replacement and renovation of the schools listed in Strategy 1 above. 

3. New School Sitins (Objective 1) 

To assUl'e that the siting of new schools is responsive to the value of diversity in student 

populations, to equitable access to facilities, as well as to projected growth in the . 

number of students, the Board will use the process for site evaluation adopted in its 

"Long-Range School Facilities Master Plan," adopted by the Board on March 9, 1999. 
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4. Quality Assurauce (Objective 3) 

The Board will continue to Implement its quality assurance and preventive maintenance 

program to address issues concerning proper maintenance of all facilities in an equitable 

manner. In addition, the Board will develop and will use its best effort to maintain a 

computerized facilities management program to track physical assets. 

D. Monitoring and Evaluation 

1. The Superintendent will monitor and report to the Board on an annual basis the number, 

location, and racial composition of schools which have been constructed or renovated to 

meet the educational specifications established in accordance with Strategy 2, above, 

and the number, location and racial composition of those which do not meet those 

specifications. 

2. The Superintendent will monitor and report to the Board on a semi-annual basis the 

estimated date of completion of the 16 replacement and renovation projects set out in 

Strategy I above. 

3. The Superintendent will monitor and report to the Board on an annual basis the location 

of additional seat capacity compared to the need for seat capacity by clusters in the 

Family Choice Cluster Plan. 

4. The Superintendent will utilize the Facilities Management and Quality Assurance 

Checklist and the CMS Preventive Maintenance Program to report to the Board on an 

annual basis the status of preventive maintenance of facilities by school. 

E. Funding 

The Board has made a three year and ten year capital funding request to the 

Mecklenburg County Board of County Commissioners that is adequate to correct the 
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existing disparities in facilities. In particular, the Board is seeking $150,400,000 which is 

necessary to replace and renovate the sixteen schools listed in Strategy I above. The Board 

will use its best efforts to obtain funding necessary to continue to implement its preventive 

maintenance program. 
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IV. Educational Opportunities 

A. Vestiges 

The CMS remedial efforts have neither effectively addressed nor altered many of 

the discriminatory and unequal conditions that existed in the dual system, and thus many 

of these conditions remain today. In particular, the gaps in student outcomes and access 

to rigorous courses between Black and White students are evidence that the vestiges of 

segregation persist and, as a result, Black students continue to be denied equal 

educational opportunities. See Expert Witness Reports of Dr. Robert Peterkin, Dr. 

William Trent and Dr. Roslyn Mickelson. Examples of these vestiges include: 

1. Black students consistently have scored lower on student outcome measures, even 

when free or reduced lunch status and other socio-economic measures are taken into 

account. On average, higher income Black students do not perform any better than 

lower income White students. 

2. Black students historically have taken the Scholastic Assessment Test ("SAT") at 

lower rates than White students, and when Black students have taken the SAT, they 

have scored significantly lower than their White counterparts. 

3. Black students consistently have not had equal access to advanced educational 

programs, such as gifted and advanced placement (uAP") classes. 

a. Black students consistently have been under-represented in gifted programs. For 

example, in 1984-85, Black students comprised approximately 39% ofCMS 

enrollment, but only 5.6% of the students enrolled in gifted programs were Black. 

Similarly, in 1997-1998,40% of the students enrolled in CMS were Black, but 
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Black students represented only 12% of the students enrolled in the academically 

gifted program. 

b. Black students routinely have been under.represented in advanced placement 

courses and in taking advanced placement examinations that lead to college 

credit. In 1988·89, for example, approximately 38% of the high school 

enrollment was Black, but only 3.4% of the high school students enrolled in 

advanced placement classes were Black. By the 1997·98 school year, Black 

students comprised approximately 38% of the high school enrollment, but were 

only 12.4% of the students who took at least one AP course and were only 6.7% 

of the students who took at least one AP examination. 

4. Black students historically have been over·represented in programs for Exceptional 

Children ("EC"), especially those programs that use subjective criteria for identifying 

students. In addition, Black students are more likely to receive EC services in 

separate classes or schools. For example, in 1997·98, Black students made up more 

than 70% of those classified as emotionally disabled and 70% of those who received 

instruction in a separate classroom. 

5. Black students are more likely to drop out before their senior year, are more likely not 

to graduate even if they are enrolled their senior year, and are less likely to have taken 

the courses required for admission to the University of North Carolina (HUNC") 

system even if they graduate. In 1998, for example, only 49% of Black graduates 

completed UNC course requirements, compared to 78% of White and other 

graduates. 
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6. Black students consistently have been fonnally disciplined at a higher rate than White 

students. For example, on average, for the 1995-96 through 1997-98 school years, 

22% of Black students were disciplined as compared to 8% of White and other 

students. Black students were 66% of those receiving out-of-school suspension, 81 % 

of those excluded, and about 73% of those assigned to special schools for students 

with discipline problems. 

7. CMS has failed to monitor whether Black students have equal access to a full 

spectrum of extracurricular activities. 

B. Objectives 

Objective I. 85% of students in all racial groups will read at or above grade level by 

the end of third grade. 

Objective 2. 75% of students in all racial groups will complete geometry prior to 11 th 

grade. 

Objective 3. 33% of students in all racial groups will complete at least one Advanced 

Placement or International Baccalaureate ("IB") course by graduation. 

Objective 4. The percentage of all students, particularly Black students, taking the SAT 

will increase; and the average CMS SAT score will increase to be at or 

above the national average. 

Objective 5. The percent of students with disabilities who graduate with a diploma will 

increase by 10%. 

Objective 6. 85% of students in all racial groups who begin 9th grade will graduate. 

Objective 7. The percent of Black students in the gifted program will increase. 

Objective 8. Black students will have equitable access to extra-curricular activities. 
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C. Strategies 

Charlotte-Mecklenburg Schools will implement the following strategies to meet 

the objectives listed above: 

1. Curriculum Development and Materials (Objectives 1-7) 

Provide a well-defined, high-quality instructional program for all students. 

2. Acceleration of Course work (Objectives 2, 3) 

Provide opportunities for students to accelerate their courses and establish a support 

system for students who are accelerating their courses. 

3. System ofPreventjons and Interventions (Objectives 1,2,3,5,6) 

Establish an effective system of preventions and interventions for students who 

demonstrate need, especially students not performing at grade level. 

4. Transitions between School Levels (Objective 6) 

Ensure a successful transition for students as they move to the next school level. 

5. SAT Preparation (Objective 4) 

Ensure that students are prepared to take the SAT. 

6. Advancement Via Indivjdual Deteonination ("AYID") (Objectives 3, 4) 

Continue to implement programs, such as A VIP, to support eMS goals for average 

SAT performance and increased enrollment in APIIB courses. 

7. Talent Development Identificatjon (Objective 7) 

Create an early identification process for the Talent Development program that 

increases participation by under-represented groups of students. 

20 



Case 3:65-cv-01974-RDP   Document 490   Filed 04/12/99   Page 60 of 73

8. AP/lB Recruitment and Support (Objective 3) 

Increase the identification, recruitment, and support of students for AP and lB 

coursework. 

9. Exceptional Children's Placement (Objective 5) 

Ensure that Exceptional Children's prereferral to placement process is followed as 

prescribed. 

10. System of Extra-curricular Activities (Objective 8) 

Establish an organized system of extracurricular activities at all schools. 

II. Suspension and Exclusion Reduction (Objectives I, 2, 5, 6) 

Reduce the student behaviors that lead to suspension or exclusion from the regular 

school program. 

12. Dropout Prevention (Objectives 5, 6) 

Strengthen strategies for reducing the number of dropouts. 

13. Professional Development (Objectives 1- 8) 

Train instructional staff and expect them to use a wide repertoire of instructional 

strategies and materials. 

D. MODitoriDg aDd EvaluatioD 

The Superintendent will evaluate the implementation of key strategies included in 

this section and will report to the Board on an annual basis CMS' progress toward 

meeting the Educational Opportunities objectives. 

E. FUDdiDg 

The Board has requested from the Mecklenburg County Board of Commissioners 

in its 1999-2000 budget request funding to begin implementation of the strategies in this 
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section. The Board will use its best efforts to obtain funding to further implement these 

strategies in 2000-2001. 
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V. Student Assignment 

A. Vestiges 

In a number of instances, CMS has failed to comply with the Court orders 

regarding student assignment. In addition, there are a number of vestiges in eMS 

relating to student assignment. See Expert Witness Report of Dr. Gordon Foster. 

Examples of these failures and vestiges include: 

I. The number of racially identifiable schools has increased steadily from 1978 to the 

present. In 1998-99, for example, 36 of the 126 regular schools are racially 

identifiable in that they vary from the district-wide Black enrollment by more than 15 

percentage points. This increase has resulted from CMS action and inaction. 

2. CMS' use of satellite attendance zones has been discriminatory, in that almost all 

satellite zones are in predominantly Black areas. Now, over 90% (63) of the current 

69 satellite zones are in predominantly Black areas. Some 80% of the students 

residing in satellite zones - and therefore subject to mandatory busing - are Black, a 

total of over 13,000 students. 

3. Ten schools with magnet programs are racially identifiable. 

4. The Board's adopted plan was to promote desegregation through stand-alone schools 

and midpoint schools. CMS has ineffectively implemented both concepts. For 

example, by fall 1999, there will be only one midpoint school. 

5. Contrary to Court order, CMS has concentrated White enrollment in the schools in 

the southern portion of the county in part by adding mobile classrooms to schools, 

such as McKee Road Elementary. In 1998, McKee Road had 24 mobiles. 
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6. The Board's siting of schools in the southernmost part of the county has led to those 

schools having such high White enrollment that they are racially isolated. 

7. The central area of the district, which is predominantly Black, has too few seats and 

inferior, smaller facilities. 

B. Objectives 

To address the failures to implement the Court orders and the student assignment 

vestiges, the Board has adopted a new student assignment method - the Family Choice 

Cluster Plan. The objectives of the Family Choice Cluster Plan are to: 

Objective 1. Increase family choice of schools for their children. 

Objective 2. Foster family involvement in the schools. 

Objective 3. Implement the new student assignment process in an orderly manner so 

that currently enrolled students are allowed to remain in their current 

school through its terminal grade. 

Objective 4. Increase the number of students who remain in the same school through 

the final grade level of that school. 

Objective 5. Enable siblings to attend the same school. 

Objective 6. Maximize the number of students attending schools that reflect the 

diversity of the district. 

Objective 7. Allow students who live within a defined proximity zone of a school to 

attend that school. 

Objective 8. Decrease overcrowding and maximize utilization of schools by aligning 

student enrollment with the capacity of each school building. 
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Objective 9. Design the student assigrunent process so that the cost of transporting 

students is not disproportionate to the benefits of providing family choice. 

C. Strategies 

To carry out these objectives, CMS will divide the county into three to five 

clusters that reflect the demographics of the school system as a whole. In designing the 

clusters, CMS will balance the following factors to the extent practicable: the racial and 

ethnic composition of the students; the economic status of students; the number and 

percentage of English as Second Language students and students with special needs; and 

the age of schools and projected growth. CMS may use other appropriate factors to 

ensure diversity within and equity acrOss clusters. Each cluster will also have an 

appropriate number of seats for the number of students living in the eluster. 

Each family will choose from the schools within the cluster in which the family 

resides and the magnet schools serving that cluster, ranking them in the family's order of 

preference. Based on a family's choices, CMS will use a lottery to assign students to 

schools, taking into account the capacity of each school with preferences given to 

students living within a proximity zone, to siblings, to students with special needs and to 

racial and ethnic diversity guidelines. Once assigned to a school, a student will have the 

option of staying there through the school's terminal grade or re-entering the lottery in 

future years. 

The Family Choice Cluster Plan will have a phase-in schedule and will be 

implemented beginning in the 2001-02 school year, with the 1999-2000 and 2000-01 

school years being used to address equity problems among the schools and to build the 

mfiastructure necessary to implement this process. For 1999-2000 and 2000-01, students 
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will continue to be assigned using the current student assignment methods. Beginning in 

2001-02, students starting in the entry grades of kindergarten, 6, and 9, and students new 

to the system will participate in the Family Choice Cluster Plan. 

I. Placement of Students in Choice Schools (Objectives 1,2,4-8) 

Once the district has designated the clusters, students will be placed in schools as 

follows: 

a. Preference: Each family will complete a choice application for each child. The 

application will require that the family rank schools within its cluster for each 

student. A family may also rank magnet schools. Once a student is placed in a 

school, that student will be able to remain in that school through its terminal 

grade. 

b. Residentjal Address (Domicile): The domicile of the family or legal guardian will 

determine from which cluster of schools a family may choose. Proof of residence 

will be required at the time a choice application is submitted. 

c. School Capacity: Each school's capacity will be used to determine the maximum 

number of students who will be placed at the particular school. 

d. Racial and Ethnic Diversity: CMS is committed to having diversity among 

student populations within each of its schools. This value is essential in preparing 

CMS students for the multi-ethnic and diverse society of the 21 st century. 

For the first three years of the Family Choice Cluster Plan (2001-02 through 

2003-04), while eMS is moving toward unitary status, applicants will be chosen 

in accordance with racial balance guidelines, with a target that each school be no 

more than 15 percentage points below the cluster averages for Black and White 
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students. A target will be set for students of other races to fill up to 10% of the 

seats. 

Assuming that CMS becomes unitary after three years of implementing the 

Family Choice Cluster Plan, beginning with the 2004-05 school year, CMS will 

use a lottery that is not based on race. A variety of other methods to achieve 

racial, ethnic and economic diversity within each school will be used. These 

methods may include intensive recruiting, incentives, majority-to-minority 

transfers, and strategies to promote economic diversity. 

e. Exc~tional Children and English as a Second Language ("ESL"): EC and ESL 

students may require specialized facilities or resources to accommodate their 

instructional needs. Therefore, these students will be placed first in the choice 

assignment process. 

f. Siblings: CMS will accept siblings at the same school within the family's cluster. 

g. Proximity: Students who live within a defined, immediate area of a particular 

school and select that school as a choice will have a proximity priority for 

attending that school. 

h. Lottery: Students will be assigned to schools through a lottery that matches 

students' ranked choices with school capacity, diversity targets, and proximity 

and sibling priorities. CMS will enroll as many students as possible in their first 

choice school. Students who are not admitted to their first or second choice will 

automatically be placed on the waiting list for their first choice school. 

Applications will be processed in cycles. If a family misses the first cycle 

deadline, the family will have another opportunity in which to submit an 
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application. This approach will ensure that each student has an opportunity to 

obtain a seat within a school of hislher choice. 

If a family does not complete a choice application, the student will be assigned to 

a school within hislher cluster based upon the established guidelines. Extensive 

effort will be made to contact families so that all families complete a choice 

application. 

1. Transfers: Transfers will be approved only based on extreme hardship such as a 

child's medical need. 

j. Students Wbo Moye: Students who move within their cluster may remain in their 

current school. If a student moves to another cluster during the school year, that 

student may remain in the current school of assignment through the completion of 

the school year without transportation provided, or that student may attend a 

school in the new cluster with transportation provided by completing a choice 

application. 

k. New Students: Families of students new to eMS will complete and submit a 

choice application at the time of enrollment or during one of the application 

cycles. 

2. Placement of Students in Magnet Schools (Objective 1) 

Families will have the option of selecting magnet schools in addition to the other 

choice schools in their cluster. Magnet schools with their particular progranunatic 

focus will continue to be used as a method of providing choice. There will continue 

to be some countywide magnets. Some magnet themes will be offered in multiple 

schools, with each cluster being served by one schooL When appropriate, current 
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magnet programs may be modified, relocated or discontinued. Beginning with 

preparation for the 2000-2001 school year, student selection for magnet schools will 

use the racial and ethnic diversity guidelines set out in I.d. above. 

3. Phase-in of the Family Choice Cluster Plan (Objective 3) 

During the phase-in process, current students in CMS will be allowed to remain at 

their current school through its terminal grade. This applies to all schools, including 

magnets, except if a schoolwide change is necessary as part of the transition to or 

implementation of the Family Choice Cluster Plan. The Family Choice Cluster Plan 

will have a phase-in implementation sChedule starting with students who enter grades 

K, 6, and 9 in 2001-02. Based on this phase-in schedule, it will take six years to 

completely implement the Family Choice Cluster Plan in the elementary schools, 

three years in the middle schools and four years in the high schools. After that time, 

all students will be in schools based on their families' choices. During the phase-in 

period, students in grades 1-5, 7-8, and 10-12 will be allowed to emoll in the schools 

of their families' choice through the choice lottery as space permits. 

4. Student ASSil:DIDent Infonnatjon Centers ("SAlC") (Objectives 1,2) 

CMS will use its best efforts to inform families and the community of the school 

selection process. CMS will operate year-round Student Assignment Information 

Centers to assist families with the school selection process. Each year, families will 

have a designated time to apply for schools. Families can obtain applications from 

any school or from the Student Assignment Information Center. One-on-one support 

services will be offered at the SAle. The SAIC will assist families in understanding 
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the priorities for processing applications. During school choice selection periods, the 

district will establish additional infonnation centers as needed. 

5. Transportation (Objective 9) 

Transportation will be provided for students who attend a school within their cluster, 

a magnet school serving their cluster, or a special school, and who live a sufficient 

distance from the school to warrant transportation. If a student attends a school that 

does not serve that cluster, transportation will not be provided. 

6. Affordable Housing (Objective 6) 

To foster the Board's core value of diversity in the schools, the Board will work 

together with the County Commission, the City Council, the governing bodies of the 

towns, and the business community in developing an affordable housing plan. This 

plan will promote sound, financially-affordable housing in areas of the county where 

it is lacking. The Board will work with these bodies to implement the affordable 

housing plan. 

D. Monitoring and Evaluation 

To morutor and evaluate the Family Choice Cluster Plan, the Superintendent will 

provide an annual report to the Board on the nwnber of applicants; the nwnber of 

students who were admitted to their first, second and lower choices of schools; and how 

each school in the cluster was ranked. In addition, racial, economic, and special needs 

data will bemorutored to detennine diversity. The report will also describe academic and 

other enhancements that have been, or are planned to be, implemented to make any 

under-chosen schools more attractive to families and their children. 
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E. Funding 

The Board has requested from the Mecklenburg County Board of Commissioners 

in its 1999-2000 budget request funding necessary to develop the infrastructure to support 

the Family Choice Cluster Plan. Funding necessary to address inequities among schools 

in faculty, instructional materials and media centers, facilities, and educational 

opportunities is set out in sections I, II, III and IV above. 
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