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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF VIRGINIA _
Richmond Division | L E
ALAN BROWN, et al., AR -8
i ; U.S. DISTRICT COURT
Plaintiffs, CLERK'NCHMQEQ. VA D

v. Civil Action No. 81-0853-R ﬁ"f
ROBERT M. LANDON, _e_t_ al.,

Defendants.

— — —— e e e Nt St e Nt et

ORDER

Upon due consideration and deeming it just and proper so to
do, it is ADJUDGED and ORDERED that, this Court’s Order of April
4, 1997 be, and the same is, hereby VACATED.

It is FURTHER ORDERED that, pursuant to 18 U.S.C. §
3626(b) (2), the August 2, 1983 Decree of the Court, as modified
by Order of this Court provisionally entered on April 5, 1985,
.and finally approved on July 2, 1985 be, and the same is, hereby
VACATED.

Let the Clerk send a copy of this Order to all counsel of

record.
MK h{ﬁ‘—éu ',/,
UNITED STATES DISTRIQ;/UUDGE
WAXAD 24
Date
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Tais matter having come LALOLy the Coutk upon ¢he application
c? tne parcies to modify tha coniant decree peeviously encorad
angd the Caurt having ‘ounm!nod the modified agrasacnt of the
paceies actached herets and PAviag previcusly cectiflod this case
43 a closs schion pucsughk to Rule "2)(b)(l) and (2) of the
Podoral Rules of Cilwil Procedure;: and the Cosrt 2inding chac the
attached nodified agreament is ; fair and appropclate resolution
of all el the remsining Sssues In this case except costs end
attorneys' (oos3; &nd the Couxt further [inding that it «oyld
serve the lIntaerests of the portics .544 justice to pérnit thoe
withdraws]l of the pending comtempt motion.

IT 18 Qoanocso AND ORDGRED thats .

1. Tye plalintitfs®' motion for contampt is withdrawn,

1. The madilied agrcement of tne parties attached hereto is.

approved and provisionally adopted by the Court.

3. The defendants, thelr asonts, employeas, Sucessors in

otfice, and those acting in coneert with thom are hereby ordaced

to comply fully with'the tccmz of the attachod agreerqnt,
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4 Puc.vang 0 Rule 23(¢)., Pedoray Rules ¢ Stefy
froccdure, ¢i:m colerdangg thall gjive hotlce ot this Oree.
dcttlcnene po aly Pfitonery Pfotently cenlined ae the Mechlen:utq
Corceczional Center -ang to all of the named Platatiegy Plesenely
Lo the cuztedy of the Vicging, Pepactmene of Coteectiong wherever
they may pe locateq, The notice “ill be in 4 form apptoved thig
date Ly the Coucee sng witl insiude g Ecatemont that che Ocdor sna
nodifiaa settlemeny e pcrovictonpl until Llfecon (ly) days sferer
£aid noticog uUring whicn time olass members MY Bubmit wrlspen

ndbjections ro the Ocaer 40d settlement to the Clerk of this coupee

s. Upon this O:der 4nd modifies 2esclenont bdeconing fina],
the Court wi1) retain Jurisdiceion Loz suep ting .9 .May oe

hecessary ce entoreo or thodt{y this Order and sacilenans,

h 4
)
ENTER: ApTil S, 1pgs

J.
Clizapecn Alexander

Buetnete M ec,
Richarad r, Goraan,

1
fir
Counsel for Letandanes

and’
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. IN TEE UNITED STATES DISTRICT COQURT
= : FOR THE EASTERN DISTRICT OF VIRGINIA
‘ -
Richmond Division /7 /7/;,~é7
Dt
ALAN BROwNI g_t_ ﬂ-' ) - / é‘/{
-, . '_/
Plaintiffs,
v. V - - CIVIL ACTION NO. 81-0853-R

ROBERT M. LANDON, et al.,

Defendants.

SETTLEMENT AGREEMENT

This agreement between all of the pafties supersedes all
prior agreements, specifically the agreement of April 8, 1983,
and replaces all prior orders of the Court in this action,
specifically the preliminary injunction order of October 2,

1984. The Virginia Department of Corrections is hereafter
referred to as DOC and the Mecklenburg Correctional Center is
hereafter referred to as MCC. The use of the term DOC in this
agreehent incluhesvall of the defendants, their agents, employees
and successors in office.

1. The DOC has discontinued the phase program and doe; not
intend to reinstate any simil&r program in the future. If in the
future a similar program is considered by the DOC, before any
such program is initiated, the Court and all counsel of record in

this litigation will be notified by the DOC. This notice shall

be in writing and shall include a detailed description of the

proposed program. All counsel of record will have 60 cdays from
the receipt of said notice to file written comments with the DOC

or to take any appropriate action with the Court.
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2. Inmates transferred under the two-year rule or as a
result of the abolition of the phase system who remain in segre-
gation at the receiving institution shall have their classifi-
cation reviewed by DOC central office personnel and others to
determine the inmates' apprcpriate classification status.

3. The Special Management Unit has been and will remain
abolished.

4. With the exception of Death Row, inmates assigned to
MCC will generally be "C" custody. The classification at MCC,-
with the exception of Death Row, will be similar tc those at
other institutions in Virginia such as the Virginia State
Penitentiary and Powhatan Correctional Center.

5. The DOC agrees to continue the practice of having all
cell lights subject to internal controls. If necessary for
security purposes, certain special'status cells may also be
equipped with night lights under external contrél. Steel desks
and attached stools will continue to be provided in all indi-
vidual cells. 1Inmates will be inférmed that upon request, they
will be provided with light bulbs up to 100 watts. Individual
window knobs will continue to be provided in all cells unless the
inmate misuses the knob or there is a security reason for
restricting use of the knob. Any such situation will be docu-
mented in writing.

6. The DOC will continue to have a written policy defining
the circumstances under which toilets in segregation and isola-
tion can be turned off. Such policy shall designate the

decision-maker and the lengths of time during which a toilet may
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be turned oif. In addition, such policy shall provide that
toilets shall be turned off only as a result of deliberate
flooding or similar misconduct and that no inmate shall be
required to consume a meal in a cell with an unflushed toilet.

7. The DOC agrees to follow the provisions regarding
in-cell restraints contained-in IOP 411.M, 412, 413 and 871.1.
In addition, security staff will check a person placed in
restraints for suicidal or self-mutilative behavior every fifteen
(15) minutes, and all others every hour or leéé unless otherwise
directed. The use of restraints in psychiatric problem cases
shall be monitored by the psychological Qtaft, and in all
‘restraint cases there shall be immediate consultation with the
psychologist or medical doctor at the first available oppor-
tunity. Except in emergency situations the use of restraints
will only be used after consultation with and ?ersonal observa-
tion by the ranking psychologist or medical doctor available at
the institution who will thereafter review the progress at
24 hour intervals, or less, as.they~deem appropriate. During
timés when there is no psychologist or physician at the institu-
tion, the on-call psychologist or‘physician will be notified. A
psychologist or physician will interview the inmate when he next
comes to the institution. In the event an inmate should need to
be restrained in excess of 48 hcurs, the Deputy Director of the
DOC will be notified.

The use of mechanical restraints within the cell shall

be limited to those circumstances in which the inmate is engaging

in suicidal, self-mutilative, self-destructive or other behavior
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which appears likely to cause injury to himself or others. In
all cases, there must be written documentation of the reasons for
placement in restraints, documentation of observation of the
individual at fifteen minute or one hour intervals (as appro-
priate and as ohtlined above) by security staff, and documenta-
tion that the individual was released or partially released at
reasonable intervals for eating and use of the tailet. The DOC
will attempt to use leather restraints wherever possible. If the
DOC determines that non-metal restraints are'unsatisfactory in-a
particular case it shall document the reasons for such determina-
tion.

8. A segregation section shall not be re-established in
Death Row. Death Row inmates will be subjected to ordinary Death
(; Row disciplinary and security procedures.

9. All inmates, except those restricted for disciplinary
confinement such as pre-hearing detention, cell restriction or
isolation, and those under medical restriction, shall receive a
minimum of 5 to 6 hours of outdoor recreation per week, weather
permitting. During the summer months between 6 and 7 hours of
outdoor recreation will be provided, weather and staff
permitting. 1In addition, the DOC will develop a program of
indoor recreation for certain categories of inmates.

10. All inmates, except for those confined in cell restric-
tion, medical restriction, isolation, pre-hearing detention and
segregation, will receive all their meals outside of their cells

in the pod area. Inmates in isolation, pre-hearing detention,
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cell restricﬁion, medical restriction and segregation may be
served their meals in their cells.

11. (a) The DOC will reiterate by special memorandum from
the Director that it will be the policy of the DOC and the staff
at MCC not to use excessive Or unnecessary force including exces-
sive use of chemical agents, i.e., that such force as may be used
will be reasonable. The DOC will continue its current policy of
review of all Serious Incident Reports (SIR's) generated from MCC
by.the Director or the Deputy Director «who may'institute such
further investigation and disciplinary action as appearé appro-
priate. Currently all SIR's are telecopied‘to the Deputy
Director and the Regional Administrator. The Deputy Director
then makes a copy of this SIR for review by the Director. The
Deputy Director then personally reviews all SIR's and institutes
such further investigation as may be necessary. The Deputy
Director or the Director has authority to review any and all
videotapes when;necessary. - Additionally, the Warden of MCC
reviews all SIR's, and if a baton or a chemical agent was used,
then the Warden reviews the incident with the officers and the
inmates involved. The Warden also reviews the videotape, if one
was made. Additionally, the DOC has one of the few administra-
tive grievance procedures apprcved by the United States
Department of Justice thrcugh which irmates may voice any
complaints relative to their ircarceration.

(b) The Director will agree for the period of one year
hereafter to investigate complaints of excessive force from

counsel for plaintiffs. Those corplaints may be submitted to the
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Director for his review. He may then forward the complaint to
the Warden, the Deputy Director, or the Inspector General for his
review, The Director'will report to counsel for ;he plaintiff
his findings, conclusions, and actions taken on all use of force
'cﬁmplaints. In appropriate cases, the Director will make the
results of.his investigation available to appropriate law
enforcement personnel. This subparagraph shall not apply to any
case id which the pafties initially chcocose to litigate.

i (c) The DOC agrees to use counselfﬁé staff with parti-
cular training and crisis-defusing skills as resources to resolve
problems without the use of force.

(d) The DOC will conduct an adegquate training prograh
to enable all officers to understand and follow DOC policy on use
of force.

(e) The DOC believes that its present policies of
screening individuals considered for employment for propensities
for violence is.appropriate and agrees that if there is any
indication in the record of a potential employee that the poten-
tial employee has a potential for violence, such as a prior
conviction for assault or other violent crime, this person will
not be hired unless the incident occurred years in the paét and
appears to be an isolated coccurrence and a current check in his
community reveals that there is no propensity for violence. Each
potential employee at MCC will be investigated by a Special
Department Investigator for a complete background investigation
with regard to his potential for violence. If the DOC deter-

mines, through an appropriate check with the Central Criminal
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Records Exchange, that an application has been falsified
regarding the existence of convictions in a potential employee's
background, the potential emplcyee will not be hired, or if he
has been hired, then he will be immediately dismissed.

(£) The DOC agrees that it will continue its practice
of videotaping possible serious incidents for at least one year
from the date of this agreement.

12. The DOC agrees to develop a comprehensive plan for the
improvement of medical and psychiatric care at MCC. The plan
will include at a minimum the following components: |

(a) If the DOC operates a mental health unit at MCC
for the purpose of providing intermediate level psychological and
psychiatric services for inmates not requiring psychiatric
hospitalization, it will develop a plan to include adequate and
appropriate staffing for this purpose. Such a mental health unit
is currently in operation at MCC and, accordingly, a staffing
plan will be provided to plaintiffs' cocunsel by June 1, 1985,
Subsequent to its adoption by defendants, the plan shall be
appended to and incorporated by reference into this agreement.

(b) The Mental Health ﬁnit will under no circumstances
be operated as a segregation unit and will not be used for long-
term confinement of psychotics.

(c) Medical assessments of inmates registering for
sick call will ordinarily be made facé—tb—face, and not thrcugh
the cell food slot.

(d) The DOC will not employ PA IIs as presently

defined by state law at MCC.
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13. The DOC will develop a plan to provide the opportunity
to all inmates, except those in isolation and pre-nearing deten-
tion, for programming similar to other maximum security prisons
in Virginia. Among the basic programs to be consider:h are:
work, correspondence courses, educational and vocational training
programs, psychological counseling, alcohol and drug treatment,
program counse&ing, and religious programs. The DOC will provide
a detailed plan for all programming in place or being considered
to counsel for the plaintiffs by April 3, 1985. This plan shall
be appended to and be incorporated by reference into this agree-
ment. The plan will set forth reasonable starting dates for the
various programs. )

14. The DOC had previously agreed to an expansion of the
time for those inmates who desire to use the law library, which
provisions remain in effect as originally agreed. 1If an inmate
visits the law library in the morning, he may remain at the law
library for the .remainder of the morning until the mid-day meal,
if space permits, and if visité take place in the afternoon, then
such inmates will be allowed to remain in the law library until
the break must be made for the evéning meal, if space permits.

It is further agreed that provisions will be made for extra
access by Death Row priéoners to the law library and that
requests for law library access may be sent by cellblock officers
as well as through intra-institutional mail. It is also agreed

that prisoners will be allowed to browse through the stacks or

have the assistance of a trained library assistant. It is also

agreed that photoccpy services will be available to prisoners £or
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their legal documents. Death Row inmates may check out law
library material overnight. The DOC will implement a priority
system to give access'to the law library as follows: (1) inmates
who have pending court dates; (2) Death Row inmates; :;d (3) all
other general reguests.

15. The DOC agrees that the attorneys appointed by the
Circuit Court €f Mecklenburg County shall be allowed to consult
with inmates in appropriate places within the housing units and
shall not be limited to the visiting room.

16. The DOC agrees that all inmates other than thése in
isolation shall have daily access to newspapers and magazines
unless any such irmate has within the prior two weeks misused
paper or similar materials creating a security or saritation
hazard.

17. - The DOC agrees to the continuatidn of Saturday mail
service. |

18. The DOC agrees to review periodically the operation of
food services through its chief dietician to assure the proper
cooking and preparation of all items.

19. The DOC agrees to make évailable dietary substitution

for Nation of Islam prisoners that satisfy minimum nutritional

needs and are consistent with the teachings of How to Eat to

Live. Separate utensils shall be used for pork products. Such
materials shall never be used for the serving of non-pork
products. The DOC will continue to assure the noncontamination

by pork of the meals of ron-pork eaters. Upon request, a Nation
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of Islam consulgant may inspect the facilities and methods 15 the

fcod preparation area at MCC.

20. Group religious activity, including religious services,
will be allowed subject to reasonable staff and secu;Zty needs.

21. The DOC agrees that the MCC will provide for Ramadan
observances by adherents of the American Muslim Mission and the
Nation of Islam.

22. 3 The DOC agrees to use reasonable search procedures at
MCC, which in all cases will comply with Divféion Guideline 413
or any subsequent Division Guideline regarding strip searches.
Whenever a strip search is conducted upon an inmate, it will be
conducted in private. Strip searches may be conducted routinely
after contact visitation in a special room in the visiting area
- where privacy will be maintained. It will not be the policy at
MCC routinely to strip search inmates when such inmates are going
to the medical department. MCC does, however, reserve the right
to conduct a strip search upon reasonable suspicion that contra-
band is being‘concealed.

23. Consistent with applicable legal procedures, the DOC
will allow Death Row inmates two routine telephone calls per
month and allow them unlimited and confidential calls to those
attorneys and para-legals on their attorney list. Additionally,
such inmates may be allowed addizional non-legal telephone calls
in special circumstances upon approval of special reguests.

24. The DOC agrees to substitute metal detectors where

feasible for strip searches and visual body cavity searches.

- L am e T W T

T LR o summ



-1

sy

~giving defendants a reasonable time in which to investigate any
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25. The DOC agrees that except when a reascnable suspicion
of contraband exists, the MCC shall not search motor vehicles of
visitors to the MCC.

26. The DOC agrees to maintain four (4) inch paghing in
appropriate places in transportation vehicles and will make a
good faith effort to explore other possible measures designed to
prevent accideetal injury to prisoners during transportation.’

27. The DOC agrees to make a general reading library avail-
able for all inmates except isolation, pre-heafing detention,-
Death Row and segregation. Additionally, the DOC will explore
the possibility of extending general reading library services to
Death Row inmates. Inmates not having direct access to the

general reading library will be provided books by procedures

"including availability of books and magazines from portable carts

brought to the prisoners' area not less than once each week.

28. The DOC agrees that prisoners on Death Row shall be
permitted to list and have as visitors members of their family,
not limited by any degree of éonsanguinity; common-law wives;
fiancees; clerqgy; and friends and associates of long standing who
were known by the prisoner prior to his incarceration subject to
reasonable limitations upon the number of visitors that any
inmate may maintain on a visiting list, subject to the reasonable
approval of the Warden, and subject to reasonable limits cn the
number of persons that may be maintained on a visiting list as

presently constituted or as may be constituted in the future, and
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potential visitors. This provisicn shall not limit the possi-
bility of special visitors as approved by the Warden.

29. The DOC will allow non-contact visitation for Death Row

o
prisoners and will require that these prisoners be subjected to
reasonable search procedures including a pat-down search before
and after each visit. Strip searches, however, will not be
required prior®to or after a visit as a routine matter. Strip
searches may be required before or after a visit if in the
opinion of the officer in charge there is reéi suspicion to
believe that such a search is necessary and then he may recommend
such a search to the watch commander who may authorize it. Any
such search shall be documented and maintained in writing. The
DOC will maintain all telephones in the non-contact visit area in
good working order and Death Row prisoners will be allowed
weekend visits.:

In addition, the DOC will develop a plan for the
improvement of the security of the visiting program and facili-
ties available to Death Row inmates. Subsequent toc its adoption
by the defendants, the plan shall be appended to and incorporated
by reference into this ag:eement.‘

30. The DOC agrees that visitors to prisoners at the MCC
will not be subjected to strip searches or partial strip searches
prior to visitation, but the DCC maintains the right to deny
visitation to any visitor upon real‘suspicion that the visitor is
attempting to bring in contraband or would otherwise jeopardize

the security of the institution. Under these circumstances the

visitor may be requested to submit to a strip search or partial
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(- strip search in accordance with applicable Division Guidelines

and Institutional Operating Procedures, or if they refuse, then
forfeit the right tovvisit. The DOC will provide an appropriate
written notice to visitors setting forth their searchaprocedures.
31. The DOC further agrees that each instance of strip
search or partial strip search or request to strip search or
partial strip ®earch of any visitor at the MCC during visitaticn
shall be documented and maintained in writing, setting forth thé
name of the visitor requested to be searched, the time, those’
persons conducting the search, and the reasons for the search or
request for same.
32. It is understood and agreed that the DOC will not
interfere with the attorney-client relationship between the
(; blaintiffs and their counsel in this case by engaging in any of
- the following acts:

(a) Unreasconably delaying the production of inmates at
the MCC for attorney-client interviews or unreasonably
restricting the hours and the leng-h of individual attorney
client visits at the MCC. If the attorneys arrive at the MCC by
approximately 9:00 a.m., they shéll be afforded approximately
S 1/2 hours per attorney of actual interview time, not including

time spent between interviews waiting for inmates to be produced.

S e

If the attorneys arrive at a later hour, then their actual incerc-

view time shall be pro-rated into the number of hours remaining

i

i

i

in a normal work day. Unless there is a legal emergency, all
interviews will take place during normal business hours.
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(b) Refusing to allow fewer than three contact

attorney-client visits at any given time. The DOC will have

discretion to determine the manner in which contact visits will

be provided.

>

(c) Refusing to allow and insure that all attorney-

-client visits and telephone calls

take place in a manner that

assures confidentiality, consistent with applicable legal

prccedures.

(d) Requiring that the

restraints during the interview, unless requested by the attorney

inmate interviewed remain in’

or unless the Chief of Security at MCC determines, in light of

the institutional behavior of a given inmate, that the safety of

the institution dictates that the

inmate be in restraints. The

Chief of Security shall maintain a written record documenting the

reasons, if and when such restraints are ordered.

For the purpose of this
includes a paralegal acting under
attorney pursuant to MCC policies

The procedures outlined

.

guidelines at MCC.

provision, the term "attorney"
the general supervision of an
regarding paralegals.

above will be incorporated-into

33. This agreement is not to be construed to establish or

change the standard of culpability for civil or criminal

liability of any official, employee, agent, or representative of -..

the Commonwealth of Virginia other

than for the sole and limited

purpose of enforcement of this agreement and any decrees which

may issue herein.
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34. This agreement was voluntarily and mutually agreed upon
by the defendants and plaintiffs as a compromised settlement of
disputes between the éarties and no decrees which may issue, nor
this agreement, nor any actions taken pursuant heretoaéonstitute
admissions that any condition, policy, procedure or acts or'omis-
sions of the DOC and/or the MCC or any state official, employee,
or agent was, € is, in any way improper, negligent, unconstitu-
tional, or in violation of any rights of the plaintiff class or
any member thereof, or»cgused or causes any 1ﬁﬁu:y or other
deprivation or damage to the plaintiff class or any member
thereof. | o

35. This agreement shall not be admissible in evidence in
any proceedings or trials other than for the sole and limited
purpose of enforcement of this agreement and the decrees on file
herein. It is understood and agreed that Rules 407 and 408 of
the Federal Rules of Evidence and the Advisory Committee's notes
to Rules 407 and 408, and the provisions of Section 8.01-418.1,
Code of Virginia (1950), as amended, are applicable to this
agreement and any decrees which may issue herein. -

36. In the event of an emerdency caused by a riot, fire or
other events at the facility not caused by the defendants, their
agents, employees, successors in office, and those acting in
concert with them, which makes compliance with the terms of this
agreement or any decrees on file herein inconsistent with
security at MCC, it may be necessary to suspend tempcrarily all

or certain provisions of this agreement and the decrees on file

(\ herein.
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(r In such event, within five days the defendants will
notify counsel for the plaintiffs of the following:
(1) the pgrt or parts of the agreement or decree

(S ]
suspended;

(2) the nature of the emergency situation with
- appropriate detail; -

(3) &#the reasons for the opinion that compliance with
the specified part or parts of the agreement or decree would be
inconsistent with security; and B

(4) the expected duration of the suspension.

If the plaintiffs believe that thé suspension, or its
duration, is unjustified, unreasonable, or taken in bad faith,
they may request appropriate relief from this Court. This

(l agreement is not intended to supersede the normal disciplinary
process of the MCC.

37. The parties shall submit this agreement to the Court in
full settlement.of all remaining issues in this case, except
costs and attorneys' fees, and the parties shall request that the
Court retain jurisdiction for such time as the Court deems neces-
sary to enforce compliance with éhis agreement and any decrees
which may issue herein.

38. The DOC agrees that the Counterclaims contained in

their Answers to the Complaint and the Amended and Supplemental

Ccmplaint herein are hereby withdrawn without prejudice.
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vitness the following signatures and seals:

=
ALLYN SIELAFF, et al. ALAN BROWN, et al.
Q;)vaQ\r7 7Qan,‘?'Z§;nng2
Allyn Sielaftg, Director Alvin J.‘’Bronstein

virginia Department of Correct1ons

Elizabetn Alexahder

Surnett Miller III
Senior Assistant Attorney General

Richard F. Gorman LI Cerald T. Zeckin

Assistant Attorney General

Attorneys for Defendants Attorneys for Plaintiffs

Dated this fﬂ day of % , 1985




