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UNITED STATES COURT:OF APPEALS. 
FIFTH CIRCUIT 

No. 78-3603 
Summary Calendar• 

WILLIE EUGENE Prrfs, fJ't al., 
Plaitltils-Appella.U, 

v. 

JIM CBEDY, et al., 
DejendtMU-AfJ'116llu.. 

Appeal from the United States Distriet Court 
for the Northern Distriet of Georgia 

July 16, 1979' 

Before GOLDBERG, RONEY aed TJOI'IAT, Cireuit 
Jucl;pL 
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majority-to-minc~rity transfer program. We have uni
formly held that kindergarten ehildren need not be in
cluded in desegregation plans and have further ruled that 

f----pare~nts must arrange for ~on of kindergarten 
children who ehoose to participate in a majority-to-minor
ity transfer program. FE. v. Potta, 464 F .2d 865, 869 

' . 

«5th Cir. 1972t ~Me Loebtt v. llMfti. of Ed. of JltUJCOgee 
Co. Sch. Dist., Ga.., 447 F.2d 47%, 473 (5th Cir. 1971); 
Arvizu v. Wa~o I~ Selu»l Di8triet, 496 F.2d 
499, 503 n.8, 504 a9 (5th Cir.. 1974). We aftinn. 

DeKallt County operates a majerity-to-minority ( M-to
M J traufer procram iD wiUeh aRJ student attending a 
sthool in whieb he or sile is of tile majority raee may 
traD&fer to a aehool iB whieh 1le er abe WGdl be of the 
.miaority nu:e. Partieipatia itt tile program bJ students 
is velutary. About 1,!28 ltlMieJtU or 6~ of the blaek 
staa..t em-ol1meDt 8ae optecl to partidpate. Federal eourt 
order .~ defad•ts to pnwWe traasportatioa for 
all M-te--JI stutleRt& 

la Mar 1978, tile sehool +4ri•le aeked tile ctieuiet court 
to esc.- entirely all ki....,..._ etaiWrell fNIB the 
K--to-M operatioll. At drat ._ ........ were raet op
eratiDB a f'WIJ t.W ..._.,..._ PJ'GP"88L AIJGut 
1?711 Mll/letlta participated Ia • illtlln1J1118 ,.....-, 
BMI8t" wbom .... -~--.,. lldved • ~ill!PJ*I 
~ Of tlult a..._,, .._. JaJ ar -~ II-__.. 
tl'um. a mikr fJ'GID tile .._. te _.... tM.v were n T 'ped 
ad Weft provicW ~ t. ...t fr.a die Wf. 
clay ~ Dale••• were Ia die pn1 r.u r ef apatld
ilw s. ~ ,.., .. ..,.. ..,. •••••a _. .... 
tici',.W - i...- ....... 4Jll8 ........ IJiiptJy 
Jea tUa 10·' ef dast MmtR' w., ~ Tlmr 
~i.w pro¥al fairtJ ..... 

At ,weaem. Dd:alt c..tJ .,.... a ate tuacied 
ki~ PJ'OII"Ul aM _. .tate ,_. fer .,_.._ 
tioul ~ illdudia« ~ fte .._. .,.._ 
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currently transports just under 2,000 kindergarten chil
dren who live a mile or more f~ their sehool. Only 
M-to-M kindergarten c:hildren are not provided trans
portation. 

Altheugh the distric:t court denie4 defendants' request 
to exelude kindergarten students f.-om participating in 
the 11-to-M program, the eourt ~Bed to require the 
defendauta to fumiah tnmsportatiODI for those electiag to 
participate, eitiag as its reUOD ~ tender a.p of the 
kiDderprteD students, Relying on ·s._. v. Cluwlotu
JI~rg Board of E~, 402 U.S. 1, 2&-27, 91 
S.CL 1267, 28 L.Ed.2d 664 (1971), and ita proge~~y plain
tUfa argue that prior deeiaiODS ncplire that the tnmspor
tati• bunletl be plated Oil tlae aehool.,._, the right to 
traosportatioa attaehes reprcllea -.f ap or fP"8Cie, the 
rilht to traafer 11-te-K is bad~ve if truapcwtatioa 
is net ~ and dellial of ~- is eeaatitu
tioully ilapetaiaeible where a sdaeol aptsn provides 
traD8p011atiea to aD other ki~ elaildrea. 

~ dae ialu~ of traDepOrtatiea fer majority-to
minority tratMder ldllderprtea students iu Fl4z v. Potts, 
.. ,.. at 169, 1ttdge Dyer said: 

Alll&ller pi'OI'Ig of appelluts' objection to the Compre
laeaeive P1aa approved hy the t.rial eourt is the noa
iJielasiGB ol kiuderprtea aad flrst pade stucleats in 
the elueter PJ'GII"UL We flDd • jaetHieatiOD fw tbe 
~ of ftnt grade ~ .,._,. are part 
of tlae ..... eumadUJD of ·tire .... ad eadtJed 
to a ftdl aad equal mtep'&ted ~ We ~ 
'how"ewr, dult beeause of ~ ~ till the 
kinderprteh p~ the ~ ...... ol its OJJ¥8-
~ ..t the tender are ...- ..,.._. aeeda of it• 
~ ita elindaati011 f~ die Ol'er.all ltucleat ....._t plan !a neither uft1e ........ 11« coasti
tutiotWIJ impermi•ible. See IAelwtt v. Boanl of 
Ed~ of M11.«0f/H Ccn~..ty, 5 Cir. 1971, 447 F.2d 
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472 [ 19711. The kindergarten pupils will therefore 
continue to attend the elementary sehool nearest their 
home eondueting a pre-school program. However, for 
the parents of those children who so elect, the ma
jority-to-minority transfer provision of the Com
prehensive Plan must be extended to the pre-school 
level to make the pre-scllool program in any ele
mentary scllool in the distriet available, provided the 
parent can arrange for the transportation of his 
child to that facility. 

While this Court required transportation be provided for 
K-to-M students in Tuby v. Estes, 572 F.2d 1010, 1015 
I 5th Cir.), cert. graated, - U.S. -, 99 S.Ct. 1212, 
59 L.Ed.2CI 454 ( 1978), we t.here permitted children in 
kindergarten programs to remain in neighborhood sehools. 
ld.. at 1014. Hence the aue of tranaportation for kinder
garten 11-to-M students was not reaebed. The other eases 
relied on by plaintiffs do not eoneem ldntlerprta e1u1-
dren and do not control the instant ease. Su, e.g., S'WG•• 
v. Chorwtu-Mukle'lf.berg, RJP"" 402 U.S. at 30-31, 91 
S.Ct. 1167; Uaited St4tu v. T._. E4~ Aget~CJ~. 
579 F .2cl 910 l 5th Cir. 1978) ; C~ v. Corpu ChriBti 
I~tlt Sckool DiJitriet, 467 F.2d 142 (5th Cir. 
1972\; Bn-wer v. Sclaool Boanl of tle Citr of Ntwfolk, 
V&.., 434 F.2d 408 t4th Cir. 1172); Cfa:rk v. ll9erd of 
E~ of Littl~ Rock School DYtriet, 4!6 P..ld 1035 
t 8th Cir. 1970). 

PlaiaU.s argue i,.1. u the denial of tnmaportatien to 
M-to--11 kindergartea student& while providirw transpor
tatJ. to non-ll··t.lllrlDderprten atuclentB is~
tioudly impenniaible. We euaot maeh this qu11tioa on 
this r....t. In thiB ease 110 indieaticm is ... J'IIIPI"fiac 
the radal eomposition o! the DOD-11-to-M ~ 
studen&s who are being ta•port.ed. We eamaot ....... 
mine, tllerefore, tt.e extent to which there ia an exelwdon 
of blaek children and inclusion of white ebildren in t.he 
transportation of kindergarten children. 
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The distriet court could have lepDy excluded the kin
dergart.ea studenta from the lf .. t,o..l( pt"'OI'&DL Refusing 
to do so but requiring parents to arra.qe transportation 
for kinderprten Jl .. t;o..)( students· does not appear to 
abuse the diaeretion of the cliatrid court to fashion a 
deeegreptioo pJan for the eoutitutioaal fault whieh 
brought the ease before the distriet court. in the first 
pJaee, taldng into CODSideratioD. all relevant faetDrs, aueh 
as cost to to systsm and the teDder ap of kindergarten 
chilclnn. 

Plaintift"s have not met their burden on appeal of dem
onstrating that the district court erred in this c:ue.. 

AFFIRMED. 
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