
      1 - OPINION AND ORDER -

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

ROGER ROBERT ANSTETT, STANLEY CV 01-1619-BR
W. BILINSKI, MICHAEL J. CATES,
KYLE A. GRAY, WALLACE H. OPINION AND ORDER
GUIDO, WILLIAM M. KENNEDY,
STEVE M. SACRE, TERRY J. STALEY,
SCOTT LEWIS TEAGUE, LONNIE R.
WOOLHISER, and JERRY J. WRENN,

Plaintiffs,

v.

STATE OF OREGON, by and through 
the Oregon Department of 
Corrections; DAVID S. COOK,
Director ODOC; SCOTT TAYLOR, 
Assistant Director ODOC; 
CATHERINE M. KNOX, former Admin.
of Health Services ODOC; STEVE
M. SHELTON, Medical Director ODOC;
WILLIAM CAHAL, Health Serv. Mgr.
OSP; PATRICIA LILIENTHAL, former 
Health Serv. Mgr. OSP; JOHN M.
VARGO, Chief Med. Officer OSP;
CARL J. MATTHEY, former Staff
Physician OSP; GEORGE G. DEGNER,
Staff Physician OSP; ROBERT INGLE,
former Staff Physician OSP; FAIOD
EL-EBIARY, Staff Physician OSP; and
MICHAEL D. BUCK, Contract Physician,

Defendants.
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MICHELE LYNN KOHLER
MICHELLE RENEE BURROWS
Kohler & Burrows
618 N.W. Glisan, Suite 203
Portland, OR  97209

Attorneys for Plaintiffs

HARDY MYERS
Attorney General
LYNN D. RENNICK
Assistant Attorney General
Department of Justice
1162 Court Street., N.E.
Salem, OR  97301

Attorneys for Defendants

BROWN, Judge.

Plaintiffs, who are current and former inmates of the

Oregon Department of Corrections (ODOC), challenge the legality

of Defendants' procedures and policies for testing and treating

the Hepatitis C Virus (HCV) in the Oregon inmate population.  

On November 7, 2002, the Court heard oral argument on

Plaintiffs' Motion to Certify Class (#16).  On December 5, 2002,

the parties submitted a Joint Statement of Class Definitions and

Objections (#83) defining a proposed class.

For the reasons that follow and those expressed by the

Court on the record at the November 7, 2002, hearing, the Court

GRANTS in part Plaintiffs' Motion.

BACKGROUND
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I. Amended Complaint

In their Amended Complaint, Plaintiffs challenge ODOC's

practices and procedures for testing and treating HCV-positive

inmates.  Plaintiffs allege ODOC officials use de facto policies

to delay and to deny testing and treating inmates for HCV. 

Plaintiffs also assert ODOC officials fail to follow their own

written administrative procedures.

Plaintiffs allege 77 separate claims for relief.  The first

11 claims are designated as "Challenges to Policies and

Procedures:  All Plaintiffs/All Defendants."  Those claims are

summarized by Plaintiffs as follows:

First Claim: 42 U.S.C. § 1983 claim that ODOC
HCV treatment policies violate the
Eighth Amendment prohibition
against cruel and unusual
punishment.

Second Claim: 42 U.S.C. § 12101 (Americans With
Disabilities Act) claim against
the State of Oregon that the ODOC
HCV policies deny benefits by
reason of disability.

Third Claim: Oregon Constitution, Art. I, sec.
16 claim that ODOC HCV policies
constitute cruel and unusual
punishment.

Fourth Claim: Oregon Constitution, Art. 1, sec.
13 claim that ODOC HCV policies
constitute unnecessary rigor.

Fifth Claim: 42 U.S.C. § 1983 Claim that ODOC
"Therapeutic Levels of Care" (TLC)
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policies as applied violate the
Eighth Amendment prohibition
against cruel and unusual
punishment.

Sixth Claim: 42 U.S.C. § 12101 ADA claim
against all defendants that the
HCV TLC policy denies benefits by
reason of disability.

Seventh Claim: Oregon Constitution, Art. I, sec.
13 claim that ODOC TLC policies
constitute unnecessary rigor.

Eighth Claim: 42 U.S.C. § 1997e claim that ODOC
grievance procedures are
administered in such a fashion
that exhaustion of administrative
remedies as required by Sec. 1997e
violates the Eighth Amendment
prohibition against cruel and
unusual punishment.

Ninth Claim: 42 U.S.C. § 1997e claim that ODOC
grievance procedures are
administered in such a fashion
that exhaustion of administrative
remedies as required by Sec. 1997e
violates due process rights under
the Fourteenth Amendment.

Tenth Claim: 42 U.S.C. § 1983 claim that ODOC
grievance procedures are
administered in such a fashion
that exhaustion of administrative
remedies as required by Sec. 1997e
violates Plaintiffs' right of
access to the courts under the
First and Fourteenth Amendment.

Eleventh Claim: Oregon Constitution, Art. I, Sec. 8 and
20 claim that ODOC grievance procedures
are administered in such a fashion that
exhaustion of administrative remedies
as required by Sec. 1997e violates
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Plaintiffs' right of access to the
courts.

The remaining 66 claims for relief relate directly to the

individual Plaintiffs' allegations.  In their Amended Complaint,

however, Plaintiffs designate this section as "Allegations of

Class Representatives Typical of Entire Class" and allege:

Defendants use as the basis for denial for
treatment of HCV a finite list of reasons as
exemplified by the claims set forth for each
named Plaintiff.  The Class alleges that the
allegations, factual recitations and grievance
denials are uniform throughout the prison system
and are typified by those set forth in the
individual Plaintiffs [sic] chronologies.

The claims alleged with respect to each individual Plaintiff

fall into three categories:  (1) 42 U.S.C. § 1983 claims for

denial of medical care in violation of the Eighth Amendment

prohibition against cruel and unusual punishment; (2) violations

of the Oregon Constitution, Article I, Section 16, prohibition

against cruel and unusual punishment; and (3) medical

negligence.  

Plaintiffs seek general damages, costs, and attorneys'

fees.  Plaintiffs also seek the following injunctive relief:

1. To cease future reliance on, use or application of the
unconstitutional and medically unsound HCV Policy
including any application of the TLC policies as are
relevant;

2. Plaintiffs further seek orders directing ODOC to
modify the existing HCV Policy to comply with existing
medical standards including, for example and without
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limitation, those promulgated by the CDC, acceptable
medical literature, and procedures used by the United
States Bureau of Prisons;

3. Plaintiffs additionally seeks orders mandating that
all inmates receive testing for the presence of HCV
virus and that those testing positive be provided with
an ongoing evaluation of the progress and extent of
the infection;

4. Plaintiffs seek orders mandating that ODOC immediately
begin to implement procedures designed to contain the
spread of the virus including, without limitation,
modifying hygienic procedures to ban the shared use of
personal items such as razors, combs, brushes, and
other devices;

5. Plaintiffs seek orders mandating ODOC immediately
begin a system wide distribution of information and
education to teach inmates about the causes, effects,
symptoms and treatment protocols for HCV infection.

6. Plaintiffs seek orders creating a new panel of experts
created from existing ODOC medical providers, national
experts in evaluation and treatment of HCV, and
infectious disease experts to evaluate HCV treatment
policies, to evaluate specific patient charts to make
treatment decisions based upon existing medical
standards, and to insure those recommendations are
carried out expeditiously and without further danger
to the health and safety of infected inmates;

7. Plaintiffs seek orders directed toward ODOC to
evaluate the use of outside financial resources to
assist inmates infected with HCV to obtain medical
records, consult with outside experts and to receive
any and all necessary treatment; and

8. Plaintiffs seek orders mandating that ODOC immediately
begin to treat all inmates in the custody of the State
of Oregon who are infected with HCV and who have
chronic HCV with ongoing indicators for combination
drug therapy in accord with the standard of care in
the community as a whole.

Am. Compl. at 65-66.
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Plaintiffs seek money damages in an amount to be determined 

by the Court following discovery and trial "to include the cost

of obtaining medical records which were refused by ODOC, ongoing

medical treatment for future medical expenses to include

potential liver transplant, chemotherapy and drug therapy,

present treatment to include biopsies and combination drug

therapy and general damages all collectively to be estimated at

$17,500,000."  Am. Compl. at 66.  Plaintiffs also seek punitive

damages of no less than $100,000 against each individual

Defendant in an amount to be determined after trial.  Id.

II. Motion to Certify Class

Plaintiffs move for designation of a class pursuant to Fed.

R. Civ. P. 23(a) consisting of "all past, present and future

inmates of the Oregon Department of Corrections (ODOC) and who

have been, are or will be infected with the virus Hepatitis C

(HCV) while under the custody and control of the ODOC."  Mot. to

Certify Class at 2.  Plaintiffs also seek to include in the

class "any persons asserting the right to sue the Defendants

independently or derivatively by reason of their personal

relationship or contact with members of the Class and who

thereafter contracted the HCV virus."  Id.  
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The Court heard oral argument on Plaintiffs' Motion to

Certify Class on November 7, 2002.  At the conclusion of that

hearing, the Court found plaintiffs met the class requirements

under Fed. R. Civ. P. 23(a) and qualified for class

certification under Fed. R. Civ. P. 23(b)(2).  The Court held a

class would be certified under Rule 23(b)(2) for the purpose of

injunctive relief only.  The Court also found Plaintiffs'

proposed class definition was too broad and ordered the parties

to confer and to submit a joint proposal stating an "adequately

narrow definition" of the class. 

III. Joint Statement of Class Definition and Objections

On December 5, 2002, the parties submitted their Joint

Statement of Class Definition and Objections.  In the Joint

Statement, the parties agree the Rule 23(b)(2) class should

consist of:

All inmates who are infected with the HCV
virus and who are in the custody and control
of the Oregon Department of Corrections.

The parties further agree the proposed class, consisting of

presently-incarcerated inmates, is a mandatory class with no

right of opt-out.

The parties do not agree, however, on two issues. 

Plaintiffs seek a subclass of formerly incarcerated inmates who
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were infected with HCV virus during the time of their

incarceration.  Plaintiffs also request this Court to exercise

its discretion to require Defendants to provide notice of the

Rule 23(b)(2) class certification to individuals who are

incarcerated by posting a single page on the bulletin board of

each prison library and in the various living quarters in each

prison.  Defendants object to both requests.

STANDARDS

A party who seeks to certify a class under Fed. R. Civ. P.

23 must meet all of the requirements of Rule 23(a) and at least

one of the requirements of Rule 23(b).  Rule 23 provides in

pertinent part:

(a) Prerequisites to a Class Action. One or more
members of a class may sue or be sued as
representative parties on behalf of all only if
(1) the class is so numerous that joinder of all
members is impracticable, (2) there are questions
of law or fact common to the class, (3) the
claims or defenses of the representative parties
are typical of the claims or defenses of the
class, and (4) the representative parties will
fairly and adequately protect the interests of
the class.

(b) Class Actions Maintainable. An action may be
maintained as a class action if the prerequisites
of subdivision (a) are satisfied, and in
addition:
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*  *  *

(2) the party opposing the class has acted
or refused to act on grounds generally applicable
to the class, thereby making appropriate final
injunctive relief or corresponding declaratory
relief with respect to the class as a whole; or

(3) the court finds that the questions of
law or fact common to the members of the class
predominate over any questions affecting only
individual members, and that a class action is
superior to other available methods for the fair
and efficient adjudication of the controversy.
The matters pertinent to the findings include:
(A) the interest of members of the class in
individually controlling the prosecution or
defense of separate actions; (B) the extent and
nature of any litigation concerning the
controversy already commenced by or against
members of the class; (C) the desirability or
undesirability of concentrating the litigation of
the claims in the particular forum; (D) the
difficulties likely to be encountered in the
management of a class action.  

The decision to grant or to deny class certification is

within the trial court's discretion.  Jordan v. County of Los

Angeles, 669 F.2d 1311, 1318 (9th Cir.), vacated on other

grounds, 459 U.S. 810 (1982).  Plaintiffs bear the burden of

establishing compliance with Rule 23.  In re Northern Dist. of

Cal., Dalkon Shield IUD Prods. Liab. Litig., 693 F.2d 847, 854

(9th Cir. 1982), cert. denied, 459 U.S. 1171 (1983).  A class

may be certified only if the court is satisfied "after a

rigorous analysis that the prerequisites of Rule 23(a) have 

been satisfied."  Hanon v. Dataproducts Corp., 976 F.2d 497, 
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509 (9th Cir. 1992) (citing General Tele. Co. of Southwest v.

Falcon, 457 U.S. 147, 161 (1982)). 

For purposes of ruling on a motion to certify class, the

court must take the substantive allegations of the complaint 

as true.  Blackie v. Barrack, 524 F.2d 891, 901 n.17 (9th Cir.

1975), cert. denied, 429 U.S. 816 (1976).  The court's

determination of class certification does not permit a

preliminary inquiry into the merits.  Id.  In addition, an

extensive evidentiary showing by the plaintiffs is not required

as long as the court has sufficient material before it to

determine the nature of the allegations and to rule on

compliance with the requirements of Rule 23.  Id.

DISCUSSION

Plaintiffs contend the four requirements of Fed. R. Civ. P.

23(a) are met because:

1. The class is so numerous that joinder of all members
is impracticable;

2. There are common questions of law or fact;

3. The claims/defenses of representative parties are
typical; and

4. The representative parties will fairly and
adequately protect the interests of the class.
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Plaintiffs also assert the requirements of Fed. R. Civ. P.

23(b) are met because:

1. Defendants have acted in a concerted manner to
deny treatment to all members of the class.  
This pattern and practice is uniform to the
entire class and not particularized with respect
to an individual.

2. Class claims for injunctive relief predominate
over individual particularized claims for relief.

3. A class action will be superior to other methods
of adjudication.

I. Requirements of Fed. R. Civ. P. 23(a)

A. Rule 23(a)(1) - Numerosity

Rule 23(a)(1) requires the proposed class to be "so

numerous that joinder of all members is impracticable." 

Plaintiffs must show the number of purported class members by

some reasonable estimate.  The mere allegation that the class is

too numerous to join all members is insufficient.  Zeidman v. J.

Ray McDermott & Co., 651 F.2d 1030, 1038 (5th Cir. 1981).  See

also Pederson v. Louisiana State Univ., 213 F.3d 858, 868 (5th

Cir. 2000).  Plaintiffs, however, are not required to set forth

with specificity the exact number of class members.  General

Telephone Co. v. EEOC, 446 U.S. 318, 330 (1980) (numerosity

requirement imposes no absolute limitation, but requires

examination of specific facts of each case).  
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When the putative class size reaches substantial

proportions, the impracticability of joinder is usually

satisfied by numbers alone.  Steinbrecher v. Oswego Police

Officer Dickey, 138 F. Supp. 2d 1103, 1106 (N.D. Ill. 2001). 

See also Sorenson v. Concannon, 893 F. Supp. 1469, 1478 n.12 

(D. Or. 1994) (although the absolute number of class members 

is not the sole determining factor, joinder will usually be

impractical when the class is large).  Courts routinely have

found the numerosity requirement satisfied by a proposed class

of 100 or more.  See, e.g., Johns v. Rozet, 141 F.R.D. 211

(D.D.C. 1992) (250 members); Lewis v. National Football League,

145 F.R.D. 5 (D.D.C. 1992) (250 members); Stewart v. Slaughter,

165 F.R.D. 696 (M.D. Ga. 1996) (more than 100 members);

Sorenson, 893 F. Supp. at 1478 n.12 (at least hundreds of

applicants as well as unknown future applicants denied

disability benefits).

Several nonexclusive factors are also relevant to the

numerosity inquiry; namely, judicial economy by avoiding

multiple actions, geographic dispersion of proposed class

members, financial resources and ability of class members to

institute individual suits, and the possibility that injunctive

relief could lead to inconsistent results without class

certification.  Oregon Laborers-Employers Health & Welfare Trust
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Fund v. Philip Morris, Inc., 188 F.R.D. 365 (D. Or. 1998).  See

also Kilgo v. Bowman Transport, Inc., 789 F.2d 859 (11th Cir.

1986); Lubin v. Sybedon Corp., 688 F. Supp. 1425 (S.D. Cal.

1988).

Plaintiffs estimate the putative class size to be at least

between 3300 and 5500 based on ODOC's estimates of the number of

HCV-infected inmates.  Plaintiffs note approximately 400 inmates

from almost every prison facility in the state have contacted

and retained Plaintiffs' counsel to date.  Plaintiffs argue the

putative class consists of inmates in 12 prisons located in

various geographic regions of the State of Oregon as well as

those inmates now housed out of state pursuant to Interstate

Compact Agreements and other transfers.  Most inmates have

limited resources and are unable to provide for their own

medical care, to pay for medical records, to obtain competent

legal counsel, or to access medical research and information.  

Defendants do not directly address Plaintiffs' arguments on

numerosity.  Instead they argue generally that Plaintiffs have

not produced any "information indicating the actual number of

potential class members that have been clinically determined to

require combination therapy" and have not "demonstrated whether

it is impracticable to join these individuals in a single suit." 

No analysis of relevant case law is offered.
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The Court finds Defendants' argument is too narrow:  The

underlying issue is the creation of and adherence to appropriate

administrative procedures for identification and treatment of

HCV-positive inmates rather than identification of inmates who

require combination drug therapy.  Accepting Plaintiffs'

allegations as true, the Court further finds all factors weigh

in Plaintiffs' favor on this issue.  Accordingly, the Court

concludes Plaintiffs have satisfied the numerosity require-

ment. 

B. Rule 23(a)(2) - Commonality

Pursuant to Rule 23(a)(2), plaintiffs who seek class

certification must establish "there are questions of law or fact

common to the class."  The commonality requirement does not

require every question of law or fact to be common to every

member of the class.  Hanlon v. Chrysler Corp., 150 F.3d 1011,

1019 (9th Cir. 1998).  "The existence of shared legal issues

with divergent factual predicates is sufficient, as is a common

core of salient facts coupled with disparate legal remedies

within the class."  Id.  

If material variations exist regarding the law or facts

pertaining to individual class members' alleged injuries, the

commonality requirement cannot be met.  LaDuke v. Nelson, 762

F.2d 1318, 1332 (9th Cir. 1985), opinion amended by 796 F.2d 309
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(1986).  Commonality may be satisfied, however, when the

plaintiffs bring an action that challenges a system-wide

practice or policy affecting all putative class members. 

Armstrong v. Davis, 275 F.3d 849, 868 (9th Cir. 2001) (citing

LaDuke, 762 F.2d at 1323), cert. denied,      S. Ct.     , 2002

WL 704375 (2002).  Even if the court finds it must examine some

individual facts, commonality is not necessarily destroyed.

Plaintiffs do not request review of individual
denials of benefits, but rather seek judicial
review of the disability determination system.

Nonetheless, in order to reveal systemic flaws in
the disability determination procedure, the court
must examine some individual facts because an
unlawful, systemwide procedure is proven by a
sufficient number of individual cases evidencing
such a defect.  However, this inquiry is
different than the detailed scrutiny of case
specific facts required when reviewing individual
denials of benefits.

Plaintiffs' claims involve common questions of
law and fact because (1) they challenge system-
wide procedures applicable to all class members
and (2) all class members requested disability
benefits which were denied at the initial or
reconsideration stages.  

Sorenson, 893 F. Supp. at 1479.

Here Plaintiffs argue Defendants have engaged in a

concerted, systematic, purposeful denial of treatment to all

HCV-infected inmates in the Oregon correctional system. 

Plaintiffs present evidence to show every inmate's request for
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treatment of the condition has been denied initially, and the

inmates have been forced to satisfy innumerable and ever-

changing administrative hurdles before treatment is even

considered.  Moreover, according to Plaintiffs, there is

evidence of an overall theme in ODOC to the effect that "we do

not treat Hep C."  

Defendants counter with the argument that there is no

blanket ODOC policy that applies to each individual Plaintiff's

medical care and treatment:  "Because the patient care decisions

made by ODOC practitioners are based on individual patient care

needs, each inmate patient will appropriately receive different

information, testing and therapy from the treating physician." 

Defs. Opp'n to Mot. for Class Certification, Dr. Shelton Aff.

Ex. 101 ¶ 19.  Defendants point to a multiplicity of reasons for

denial of inmate treatment requests and argue a determination as

to whether each named Plaintiff's denial of treatment is

appropriate would entail a detailed examination of the facts

pertinent to each individual Plaintiff.

The Court, however, finds Plaintiffs have established the

commonality requirement, at least with respect to their claims

that Defendants systematically denied treatment, and their

claims for injunctive relief.  In addition, the Court further

finds Defendants' "multiplicity" of reasons for denial of inmate
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treatment are, in fact, indicative of ODOC's overall practice of

nontreatment.

C. Rule 23(a)(3) - Typicality

The typicality requirement of Fed. R. Civ. P. 23(a)(3) is

satisfied if "the claims or defenses of the representative

parties are typical of the claims or defenses of the class." 

Typicality focuses on the similarity between the named

plaintiffs' legal and remedial theories and the legal and

remedial theories of those of the putative class members. 

Lightbourn v. County of El Paso, Tex., 118 F.3d 421, 426 (5th

Cir.), cert. denied, 522 U.S. 1052 (1998).  A plaintiff's claim

is typical if it arises from the same event, practice, or course

of conduct that gives rise to the claims of other class members

and is based on the same legal theories.  Rosario v. Livaditis,

963 F.2d 1013, 1018 (7th Cir. 1992), cert. denied, 506 U.S. 1051

(1993).  In other words, the test for typicality is "whether

other members have the same or similar injury, whether the

action is based on conduct which is not unique to the named

plaintiffs, and whether other class members have been injured 

by the same course of conduct."  Freedman v. Louisiana-Pacific

Corp., 922 F. Supp. 377, 399 (D. Or. 1996) (quoting Welling v.

Alexy, 156 F.R.D. 654, 657 (N.D. Cal. 1994)).  Although claims

must arise from the same remedial and legal theories, they do
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not have to be identical.  Smith v. U. of Wash. Law School, 2 F.

Supp. 2d 1324 (W.D. Wa. 1998).  

The purpose of the typicality requirement is to ensure the

class representative is properly motivated to protect the

interests of class members.  Freedman, 922 F. Supp. at 399.   

Commonality and typicality are separate, distinct inquiries even

though the prerequisites are similar.  The court considers the

sufficiency of the named plaintiffs to determine commonality,

but the court evaluates the sufficiency of the class itself to

determine typicality.  Mueller v. CBS, Inc., 200 F.R.D. 227

(W.D. Pa. 2001).  

Plaintiffs argue the low threshold of typicality is

satisfied.  They assert the 11 named class representatives were

selected because they were the recipients of Defendants' typical

conduct:  All Plaintiffs were denied treatment; all were forced

to participate in lengthy, dilatory grievance procedures; all

had HCV and had been requesting treatment for several years; and

all were the recipients of a cross-section of reasons given by

ODOC for denial of treatment.  In addition, the remedial

theories pertaining to the injunctive relief sought would apply

to the putative class even though Plaintiffs do not specifically

argue this point.
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Defendants argue the named Plaintiffs are not typical of

the proposed class because they have been diagnosed with chronic

HCV infections while the proposed class would consist of many

individuals who may or may not develop chronic HCV infections. 

Moreover, Defendants argue many of the proposed class will never

be under the medical care of ODOC and, in any event, may not

require treatment because they might clear the virus

spontaneously.  Finally, Defendants argue the named Plaintiffs

have been tested for HCV, the named Plaintiffs have varying

stages of disease progression, and some of the named Plaintiffs

are now receiving treatment. 

Although it is a closer call on this element, the Court,

nonetheless, finds Plaintiffs have satisfied the typicality

requirement.  Although their individual medical conditions

differ, the fact remains they all were initially denied testing

and treatment as part of what Plaintiffs allege is a deliberate,

systematic plan.  Plaintiffs' claims arise from the same

practice or course of conduct that gives rise to the claims of

other class members and are based on the same legal theories.

D. Rule 23(a)(4) - Adequate Representation

Plaintiffs who seek class certification are required by

Rule 23(a)(4) to establish "the representative parties will

fairly and adequately protect the interests of the class."  This
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requirement serves to uncover conflicts of interest between

named parties and the class they seek to represent.  Amchem

Products, Inc. v. Windsor, 521 U.S. 591 (1997).  

The "adequacy" requirement consists of two distinct

factors:

(1) that the representative party's attorney be
qualified, experienced and generally able to
conduct the litigation; and (2) that the suit not
be collusive and plaintiff's interests not be
antagonistic to those of the remainder of the
class. . . .  In determining adequacy, the court
must scrutinize the ability of the named
representative to represent the interests of the
class fairly and adequately.

Freedman, 922 F. Supp. at 399 (internal citations omitted).  In

other words, representation is adequate when:  (1) the attorney

representing the class is qualified and competent, (2) the class

representative does not have interests antagonistic to the

remainder of the class, and (3) the class representative has

sufficient interest in the outcome of the case to ensure

vigorous advocacy.  Irwin v. Mascott, 96 F. Supp. 2d 968 (N.D.

Cal. 1999).

The Court finds Plaintiffs present evidence and argument

sufficient to establish the adequacy requirements.  In addition,

the Court finds counsel is qualified and competent, the named

Plaintiffs do not have interests antagonistic to the remainder
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of the class, and the named Plaintiffs have sufficient interest

in the outcome of the case to ensure vigorous advocacy.

II. Requirements of Fed. R. Civ. P. 23(b)(2) and (b)(3)

In addition to the requirements of Rule 23(a), Plaintiffs

must satisfy the requirements of one of the three subsections of

Rule 23(b).  Plaintiffs contend the putative class is in

compliance with both 23(b)(2) and 23(b)(3).

A. Fed. R. Civ. P. 23(b)(2)

An action under Rule 23 may be maintained if all of the

conditions of 23(a) are met and, in addition,

[t]he party opposing the class has acted or
refused to act on grounds generally applicable to
the class, thereby making appropriate final
injunctive relief or corresponding declaratory
relief with respect to the class as a whole.

Class certification under Rule 23(b)(2) does not require the

procedural safeguards of notice and opt-out that are required

under Rule 23(b)(3).  The requirements of Rule 23(b)(2) are

intended to assist litigants in seeking widespread institutional

reform through injunctive and/or declaratory relief.  Weigman v.

Glorious Foods, Inc., 169 F.R.D. 280 (S.D.N.Y. 1996).  

To satisfy the requirements of Rule 23(b)(2), the movant

must establish two elements:  (1) the behavior is generally
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applicable to the class as a whole and (2) the injunctive relief

sought predominates over damages.  Bolin v. Sears, Roebuck &

Co., 231 F.3d 970, 975 (5th Cir. 2000). 

1. Behavior Generally Applicable to Class as a Whole

Under Rule 23(b)(2), certification is improper if the

merits of the claims turn on defendants' individual dealings

with each plaintiff.  Id.  Rule 23(b)(2), however, does not

require every single class member to have been injured or

aggrieved in the same way by defendants' conduct.  It is

sufficient if defendants have adopted a pattern of conduct that

is likely to be the same as to all members of the class.  Haley

v. Medtronics, Inc., 169 F.R.D. 643 (C.D. Cal. 1996).  

Here Plaintiffs argue Defendants have acted in a

concerted manner to deny treatment for HCV to all members of the

putative class.  They allege Defendants only test and evaluate

an infected inmate if the inmate brings a legal action or

initiates the grievance process.  Plaintiffs further allege

Defendants have denied treatment to all inmates who have filed

formal grievances.  Again, Plaintiffs provide direct evidence

that ODOC officials have repeatedly made clear that ODOC "does

not treat Hep C."

Defendants counter again that there is no ODOC policy

for treating or denying treatment to HCV-infected inmates.  They
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argue some members of the putative class, as defined by

Plaintiffs, have never had treatment denied because they do not

require treatment, have not been infected yet (and may never be

infected), or are not currently incarcerated.  Because

Defendants do not have a single practice or policy that

uniformly affects all class members, Defendants argue the

proposed class fails to meet the requirement that Defendants'

behavior generally apply to the class as a whole.

2. Predominance of Injunctive Relief

Certification under Rule 23(b)(2) is appropriate only

when equitable claims predominate, injunctive relief is sought

in favor of the class as a whole, and monetary claims are merely

incidental to the requested injunctive relief.  Allison v. Citgo

Petroleum Corp., 151 F.3d 402, 411 (5th Cir. 1998).  Under this

standard, monetary relief predominates when its presence in the

litigation suggests procedural safeguards of notice and opt-out

are necessary.  This means, in effect, monetary relief is less

of a group remedy and depends more on varying circumstances and

the merits of each potential class member's case.  Id.  

Class certification under Rule 23(b)(2) may be

appropriate if injunctive relief is a significant aspect of the

relief sought even though damages may eventually be awarded. 

Irwin v. Mascott, 96 F. Supp. 2d at 979.  See also Ballard v.
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Equifax Check Servs., Inc., 186 F.R.D. 589 (E.D. Cal. 1999)

(certification may include actions in which monetary damages are

sought if that request is secondary to the request for

injunctive or declaratory relief); Mayhew v. Cohen, 604 F. Supp.

850 (E.D. Pa. 1984) (when court certifies class on injunction

issues and treats damages claims as incidental, a money award is

not inconsistent with class certification).

Courts consider three factors to determine whether

damages are incidental:  (1) whether class members automatically

would be entitled to the kind of damages sought; (2) whether

such damages can be computed by "objective standards" rather

than standards that rely on the intangible, subjective

differences of each class member's circumstances; and (3)

whether a determination of such damages would require additional

hearings.  Id.  Punitive damages are not considered incidental

to class-wide injunctive or declaratory relief because punitive

damages are dependent on nonincidental compensatory damages,

require proof of each plaintiff's damage, introduce new and

substantially legal and factual issues, and are not capable of

computation by reference to objective standards.  Id.

          Plaintiffs contend they have alleged a long, detailed

list of injunctive and equitable relief that predominates over

any particularized claim for damages.  For example, Plaintiffs
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seek testing and evaluation for all infected individuals.  They

further seek orders directing ODOC to cease using medically

unsound procedures and protocols; to cease using TLC and

grievance procedures to deny treatment; and to create a panel of

experts to review infected inmates medical files, to create new

protocols and treatment plans, to create new methods of charting

medical conditions, and to mandate treatment for all inmates who

require treatment based on new, medically-sound protocols. 

Plaintiffs further contend the purpose of this litigation is to

change the status quo and to provide life-saving treatment

procedures for all infected inmates.

Defendants argue the injunctive relief sought is

inextricably intermingled with Plaintiffs' claims for damages. 

Defendants further argue the damages claim is not incidental

because the damages calculations in this case are individual and

would require the Court's consideration of the Plaintiffs'

individual factual claims and subjective circumstances.

The Court finds the compensatory and punitive damages

sought by Plaintiffs in this action are not "incidental" as

required by Rule 23(b)(2).  The damages could not be computed by

objective standards, and the Court would require additional

hearings to determine damages.  As such, for purposes of class

certification, it would not be appropriate under Rule 23(b)(2)
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for the Court to consider these damages allegations of the

Amended Complaint.  Certification is appropriate, however, on

the limited issues of liability and injunctive relief.

Although the amount and relative importance of

monetary damages available to members of the proposed class may

vary widely in this action, the injunctive relief sought is

likely to be important to every member of the class.  Plaintiffs

allege Defendants deliberately and systematically refuse to test

for and to treat HCV.  The injunctive relief Plaintiffs request

would determine definitively the propriety of ODOC's practices

with respect to all members of the class and, if granted, would

require ODOC to implement some means of ensuring testing and

treatment. 

B. Requirements of Fed. R. Civ. P. 23(b)(3)

An action may also be maintained as a class action if the

requisites of Rule 23(a) are satisfied and, in addition,

* * *

(2) the court finds that the questions of law or
fact common to the members of the class
predominate over any questions affecting only
individual members, and that a class action is
superior to other available methods for the fair
and efficient adjudication of the controversy.
The matters pertinent to the findings include:
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(A) the interest of members of the class in
individually controlling the prosecution or
defense of separate actions; (B) the extent and
nature of any litigation concerning the
controversy already commenced by or against
members of the class; (C) the desirability or
undesirability of concentrating the litigation of
the claims in the particular forum; (D) the
difficulties likely to be encountered in the
management of a class action.

Fed. R. Civ. P. 23(b)(3).  These requirements are referred to as

predominance and superiority respectively.  In re Northern Dist.

of Cal. Dalkon Shield, 693 F.2d at 855.

1. Predominance of Common Questions

To determine whether common questions of law or fact

predominate, the court first must identify the substantive

issues raised by the action and the applicable defenses and then

inquire into the proof relevant to each issue.  Judge William W.

Schwarzer et al., Rutter Group Prac. Guide:  Fed. Civ. Pro.

Before Trial ¶ 10-70.1 (2002) (citing Simer v. Rios, 661 F.2d

655, 672 (7th Cir. 1981)).  The court's inquiry focuses on the

relationship between the common and individual issues.  Local

Joint Exec. Bd. of Culinary/Bartender Trust Fund v. Las Vegas

Sands, Inc., 244 F.3d 1152, 1162 (9th Cir.), cert. denied, 122

S. Ct. 395 (2001).  

The presence of commonality alone is not sufficient 
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to fulfill this requirement.  When common questions represent a

significant aspect of the case and the questions can be resolved

for all members of the class in a single adjudication, however,

there is a clear justification for handling the dispute on a

representative rather than an individual basis.  Hanlon v.

Chrysler Corp., 150 F.3d at 1022.  

Neither party undertakes significant analysis of this

factor.  In fact, all of the parties rely on the same factors to

support their opposing positions and note each Plaintiff's case

will require the Court to make the following determinations: 

(1) is he HCV positive, (2) does he have acute or chronic HCV

infection, (3) at what stage is his disease, (4) does the stage

of his disease warrant further diagnostic tests, (5) is

combination therapy appropriate or medically necessary, 

(6) would other therapies be more appropriate, (7) is ODOC 

aware of his medical condition, (8) is ODOC providing medically

necessary treatment, and (9) is ODOC's refusal to provide a

particular procedure or treatment sufficiently harmful to

establish deliberate indifference to serious medical needs for

the purposes of Eighth Amendment claims?  

Defendants also argue this case at its core involves

individual inmates' claims of constitutional violations based on

the individual medical care received or the absence of such
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care.  Defendants further argue the constitutionality of each

inmate's medical treatment must be assessed individually, and a

conclusion in one case may not foreclose a different conclusion

in another.  

2. Superiority of Class Action 

The fact that common questions predominate is not

sufficient to satisfy Fed. R. Civ. P. 23(b)(3).  The court also

must find that bringing a class action is superior to bringing

individual actions to resolve the dispute.  "This

'manageability' requirement includes consideration of the

potential difficulties in notifying class members of the suit,

calculation of individual damages, and distribution of damages." 

Six (6) Mexican Workers v. Arizona Citrus Growers, 904 F.2d

1301, 1304 (9th Cir. 1990).  Rule 23 lists four factors the

court must consider to determine whether bringing a class action

is superior to bringing individual actions:

(A) the interest of members of the class in
individually controlling the prosecution or
defense of separate actions;

(B) the extent and nature of any litigation
concerning the controversy already commenced by
or against members of the class;

(C) the desirability or undesirability of
concentrating the litigation of the claims in the
particular forum;
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(D) the difficulties likely to be encountered in
the management of a class action.

A class action may be superior to other methods of

adjudication when class-wide litigation of common issues will

reduce litigation costs and promote greater efficiency.  A class

action is not a superior method of adjudication, however, when

an individual class member would be compelled to try numerous

and substantial issues to establish a right to recover

individually after liability to the class was established. 

O'Connor v. Boeing North American, Inc., 197 F.R.D. 404 (C.D.

Cal. 2000).  

Plaintiffs contend a class action would be superior to

individual actions because class members are generally located

in various geographic venues, most members are highly motivated

to seek treatment for HCV, and members will undoubtedly seek to

file individual actions if they cannot litigate through the

medium of a class action.  Plaintiffs note a high probability of

numerous additional individual actions that may differ only as

to the damages sought.  Plaintiffs further argue all of the

general issues of liability will be identical against the same

pool of defendants.  Defendants provide no legal analysis on

this element.
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After considering Plaintiffs' arguments, the Court

finds Plaintiffs fail to satisfy the certification requirements

under Rule 23(b)(3).  Particularly in light of the broad class

definition proposed by Plaintiffs, it would be difficult to

satisfy notification requirements, to calculate individual

damages, and to determine the appropriate distribution of

damages.  Indeed, the damages portion of Plaintiffs' Amended

Complaint demonstrates how individualized each determination

would be.  The Court also finds the disparity in the stage of

disease of each Plaintiff, the individual factors that will

affect the type of treatment for each Plaintiff, and the amount

of damages actually suffered by each Plaintiff all dictate

against a finding of predominance and superiority.  

C. Deferral of Decision on Plaintiffs' Motion to Certify
Class

Finally, Defendants ask the Court to defer consideration 

of Plaintiffs' Motion to Certify Class until after the Court

considers Defendants' as-yet-unfiled Motion for Summary Judg-

ment.  According to the Court's Order issued on September 12,

2002, dispositive motions are due by April 30, 2003.  Fed. R.

Civ. P. 23(c)(1) provides "[a]s soon as practicable after the

commencement of an action brought as a class action, the court

shall determine by order whether it is to be so maintained." 
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Accordingly, the Court finds deferral is not warranted. 

Moreover, the issue Defendants apparently will seek to resolve

by summary judgment is the very issue on which class

certification is most justified:  whether injunctive relief is

necessary.

III. Class Definition and Notice

A. Class Definition

The parties agree to certification of a mandatory class

under Fed. R. Civ. P. 23(b)(2) consisting of "all inmates who

are infected with the HCV virus and who are in the custody and

control of the Oregon Department of Corrections."  Over

Defendants' objection, Plaintiffs also seek an additional sub-

class of formerly incarcerated individuals to be defined as

follows:  "all inmates who were incarcerated under the control

and custody of [the] Oregon Department of Corrections and who

were infected with the HCV virus during the time of their

incarceration."

Defendants argue the proposed subclass would be

inappropriate because the Rule 23(b)(2) class is limited to

injunctive relief, which is necessarily current or prospective. 

Because former inmates are no longer under the care and custody

of ODOC, injunctive relief is not available to them.  Further,

retroactive relief or determination of liability for a subclass
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would depend on the determination of each former inmate's

individual medical circumstances.

Rule 23(b)(2) is not limited, however, solely to injunctive

relief.  Class certification is available under this rule if

[t]he party opposing the class has acted or
refused to act on grounds generally applicable to
the class, thereby making appropriate final
injunctive relief or corresponding declaratory
relief with respect to the class as a whole.

Fed. R. Civ. P. 23(b)(2) (emphasis added).  

Here a finding that injunctive relief is warranted also

will require a corresponding finding of declaratory relief that

Defendants' practices and policies concerning the testing and

treatment of HCV violate the rights of those subject to those

practices and policies.  If former inmates who were infected

with HCV at the time of their incarceration are excluded from

the class, they will not be bound by any determination of

declaratory relief herein.  Instead they will be required to re-

litigate the subject matter of this case and thereby increase

the likelihood of inconsistent outcomes, which is the very

result Rule 23 seeks to avoid.  Accordingly, the Court grants

Plaintiffs' request for a subclass of formerly incarcerated

individuals for the purposes of declaratory relief only.

B. Notice
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Finally, Plaintiffs request the Court to require Defendants

to provide notice of this action to currently incarcerated class

members by posting a single page on the bulletin board of each

prison library and in the various living quarters in each prison

and by including an announcement in each facility's regularly-

published newsletter.  Defendants object and argue notice does

not serve any legitimate purpose because the proposed class is

mandatory with no opt-out provisions.

A class certified under Fed. R. Civ. P. 23(b)(2) for

equitable relief does not require notice.  Stoetzner v. U.S.

Steel Corp., 897 F.2d 115, 119 (3d Cir. 1990) (citing Wetzel v.

Liberty Mutual Ins. Co., 508 F.2d 239, 254 (3d Cir.), cert.

denied, 421 U.S. 1011 (1975)).  "Under Rule 23(d)(2), however, a

court may require appropriate notice 'for the protection of the

members of the class or otherwise for the fair conduct of the

action.'"  Quern v. Jordan, 440 U.S. 332, 335 n.3 (1979).  See

also Molski v. Gleich, 307 F.3d 1155, 1170 (9th Cir. 2002).

In their Amended Complaint and the evidence submitted in

support of their Motion for Class Certification, Plaintiffs

raise significant questions as to the ability of ODOC inmates to

obtain information about HCV testing and treatment. 

Accordingly, the Court finds the form of notice Plaintiffs

request will serve to protect the members of the class and to
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promote fairness in this action.  No later than January 13,

2003, the parties shall submit to the Court their joint proposal

for a form of notice to be posted by Defendants on the bulletin

board of each prison library and in the various living quarters

in each prison and to be included in the regularly-published

newsletter in each facility.  On Court approval of the proposed

form of notice, Defendants shall complete the notification

process within 30 days.

CONCLUSION

For these reasons, the Court finds the interests of justice

are best served by certifying a limited class under Fed. R. Civ.

P. 23(b)(2) solely for the determination of liability and

injunctive relief.  Accordingly, the Court GRANTS in part

Plaintiffs' Motion to Certify Class (#16).  

The Court certifies a class for the purposes of declaratory

and injunctive relief pursuant to Fed. R. Civ. P. 23(b)(2)

consisting of the following members:  All inmates who are

infected with the HCV virus and who are in the custody and

control of the Oregon Department of Corrections.  The Court also

certifies a subclass for the purpose of declaratory relief only

consisting of:  All inmates who were incarcerated under the

control and custody of the Oregon Department of Corrections and

Case 3:01-cv-01619-BR    Document 84    Filed 12/19/02    Page 36 of 38    Page ID#: 125



      37 - OPINION AND ORDER -

who were infected with the HCV virus during the time of their

incarceration.  The class and subclass are mandatory with no

right to opt-out.  

Finally, the parties shall have until January 13, 2003, to

submit to the Court their joint proposal for a form of notice to

be posted by Defendants on the bulletin board of each prison

library and in the various living quarters in each prison and to

be included in the regularly-published newsletter in each

facility.  On Court approval of the proposed form of notice,

Defendants shall be allowed an additional 30 days to complete

the notification process.

IT IS SO ORDERED.

DATED this 19th day of December, 2002.

/s/ Anna J. Brown
                                   
ANNA J. BROWN
United States District Judge
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