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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

Patricia Welsch, et al.,

plaintiffs, FINDINGS, CONCLUSIONS
AND RECOMMENDATIONS

v.
Wo., 4-~72 Civil 451
Arthur E. Noot, et al.,

Defendants.

PART I

A. Procedural Posture of Present Bearing

1.2.1. In response to info:mation provided by plaintiffs’
counsel, on July &, 1981 the Court Monitor issuved a Notice

of Initial Determination pursuant to paragraph 85{e} of the

Consent Decree. {Exhibit 46). In the absence of any response
from the defendants, on July 16, 1981, the Court Monitor estaﬁ-
lished dates for a conference with the parties and set a hear-
ing date for August 7, 1981.. This schedule was not adhered

to because of the AFSCME strike. The conferénee was held on
October 14, 1981, The hearing on these issues was held before
Frank Madden, Bearing Officer, and Lyle Wrﬁy} Court Mpnitor,

on November 3,.1981.

31:A.2. ruther A. Grangwist and Anne L. Henry, Develop-
mental Disabilities Advocacy Project, appeared as.coﬁnsel on
behalf of plaintiffs, and P. Kenneth Kohnstamm, Special Assis-
tant Attorney General zppeared ﬁn behalf of defendant cOmmis-
sionef of-Pﬁblic Welfare and the defendant Chief Executive
Officer, and Larry D. Starns, sPecial_Assistant Attorney Gen-
eral, appeared on behalf of defendants Acting Commissioner

of Finance and Commissioner of Administration.

B. Hearing Proceeding

1.B.1. In lieu of testimony, counsel for the parties



submitted & Stipulation providing for receipt into evidence
of the deposition of Dennis Boland taken Dotober 7, 1881, a
total of 54 éxhibits, and a detailed statement of undisputed

facts.

c. Prior Monitor Hearings

l.c.l. Issues similar to those presented héforxe the Court
Monitor at éhis'time were presented'to'ﬁr. Madden in his capac-
ity as Court Monitor of the previouns Cambridge State Hogpital
Consent Decree on November 25, 1981. Mr. Madden's reconmenda-
tions were issted on January 30, 1981, A hearing was held
before Mr. Madden, as Hearing Examinerx, and the 1980 Consent
Decree Court Monitor on March 13, 1981 which dealt, in part,.
with staffing and funding.issues. A decision on the issues
raised was.issued on May 21, 1%81. The present issues are
considered in the context of this prior considgrétioq of simi-

lar issues.

PART II

GERERAL CONCLUSIONS

A, ﬁpolicability 0f Paragravhs 37 and 3%

2.A.1. The staffing reguirements as stated in paragraphs
37 and 39 of the Consent Decree are applicable only "until
such time as each state hospital has positions-sufficient to
meet 81l the staffing reguirements of paragraphs'46 through
55 of this Decree.” At the present time, these staffing re~
quirements are ﬁét met at each stafé ho;piéal. (Fact State- "~
nent, §59; Exhibits 37-44). The failure to meet these re-
quirements is nmot, in itgelf, a vigclation of the Decree, for
those standards are future standardslto be met as the popu=-
lation of the imstitutions declines. The failure to meet those
Btandﬁrds simply makes paragraphs 37 and 39 applicable to the

issues presented now.

B. FPull-Time Eouivalent Position

2.B.1. Paragraphs 37 and 39 refer only to full-time
equivalent positions. As will be discussed below, one of
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the key issues presented in this hearing is whethexr reductions
in fupding can constitute reductions in positions. There is
clearly a corrslation between allocated funding and allocated
positions. (See Boland Deposition, page 82), For purposes
of this Decree, a full-time equivalent position is a position
such as a staﬁe complement position or a pomition comparable
in scope to a state complement position for which furding is

quaranteed.

C. Showing of Diminution of Care Not Required

2.C.1. In order t¢ establish non-compliance with para-
_graphs.3? and 39 of this Decree, whether as a result of a re-
'ducfion in positions or a redunction in funding, the plaintiffs

are not reguired to establish that such reductions have led
to 2 diminution in the care state hospital residents are pro-

vided. [(See Welsch v. Ndot, paragraph 40 {e) Moniteor Findings

of Fact and Recommendations, page 20, 93 {January 30, 1981)).

D. Scope of Issues Decided

2,D.1. It is not within the scope of the responsibili-
ties of the ﬁourt Meonitor to make determinations with regard
to the power of the Court to order, if requested, implementa-
tion of the corrective actions proposed and the recommendations
made in these Findings, Conclusions and Recommendations. The
Court Monitor alse recognizes that the interpretation of the
Consent Decree is ultimately for ihe Court to decide. However,
it is not pessible for the guestion of compliance with the
Decree to be considered apart from interpretaticn of the De-
cree itself. To that end, the Court Monitor's interpretation

is incorporated herein.

PART III

ISSUES RELATING TC THE CLOSING
OF ROCHESTER STATE HOSPITAL

3. Late in the 1381 regqular session of the Minnesota
legislature the decision was made to close Rochester State
Hospital. The surgical unit and tha chemical dependency pro-

gram at that institution were to be closed by July 1, 1981,
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The remaining units were to be closed by June 30, 1982. (Fact
Statement, g34).  The clo=ing of the chemical dependency unit
and the plannéd closing of the units for mentally i}l peisons

at that institution 4o not raise issues under the Consent De-
cree, for paragraph 38 states that nothing in the Decree governs
future use of those positions, Issues are raised with regard
to the positions at Rochester in the surg;cal unit, the unit

foy mentally retarded persons, and the general support and

gutside hospital care positions.

A. Surgical Unit Positions at Rochester State Hospital

3.a.1. The fiscal year 1981 salary roster filed with
the Ceourt pursuant to paragraph 40 of the Consent Decree indi-
cates that 54,7 full-time equiﬁalent positions were allocated
to the surgical unit at Rochester State Hospital at the time
the Consent Decree was approved. (A copy of this salary ros-
ter was received as Exhibit 19 at the Monitox heafing held
on November 25, 1980.) These 54.7 positions were included
within the 1204.55 positions icdentified in paragraph 39 of
the Consent Dacree. (See Appendix'A to the Decree).

3.A.2. The surgical unit at Rochester State Hospital
was closed as of July 1, 1981, {(Fact Statement, 941). This
action resulted in the termination of these 54.7 full-time
equivalent positiens. (Exhibit 5).

3.A.3, Paragraph 39 6f the {onsent Decree reguires at
this time that upon any reductibn in the number of 1204.55
positions covexed in that paragraph, 45 percent of the num=-
ber of positions sc reduced must be added to the 2915.93 posie-
tions protected by paragraph 37 of the Decree,

3.2.4. In order to comply with paragraph 3% of the De-~
c:ee,.the.defendants would have had to transfer ¢n or shortly
after July 1, 1981-to the salary rosters which fqrmed the basis
. for the number of positions idemtified in ﬁaragraph 37 a teotal
of 24.615 full~-time equivalent positions and to transfer at
that time to the galary accounts for those salary rosters an
amount of money egqual to 45 percent of the total cost of the-

surgical unit positions or an amount of money equal £o the
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average per position cost of $18,500 presently used by the
Department (see Exhibit 5, Fact Statement, 1925 and 46) times
24.615 or $455,377. [Fact Statement, €38, Exhibit 7).

3.A.5. NReither action has been taken. The defendants
have ne present plans to take eithet action. {Fact Statement,
142),

a,A.6. The action necessary to achieve compliance with
peragraph 39 of the Decree has been recogrized by DPW officials.
{Fact Statement, 4136-40; Exhibits 4, §, 7 and 9}. The ﬁaspi—
tal administrator at Rochester State Hospital stated in re-
;ponse to 2 reguest to transfer such positions that "since
there are no positions or funds available for the surgical
program I cannot comply with your reguest.” (Fact Statement,
937; Exhibit 5).

3.4.7. Corrective Action Regquired. 1In order to come

into comovliance with paragraph 39 of the Consent Decree, the
defendants must increase by 24.615 (54.7 pesitions times 45%)
fuli-time.equivalent positions the total number of positions
assigned to the salary rosters included in the fiscal year
1981 salary roster filed.with the Court pursuant to paragraph
40 which form the basis for the 2915.93 positions identified
in paragravh 37 6f the Decree and increase the salary account
~for each salary roster to which these positions are added by
an amount not less than §18,500 times the number of full-time
equivalernt positions added to the salary roster. [$18,500 -
i=s an average per oosition. S£ee Fact Statement, 9911, 25 and

46, and Exhibit 5, page 3},

B. MR Positions at Rochester State Hospital

3.B.1. The fiscal year 1981 salary roster filed with
the Court pursuant to paragraph 40 of the Consent Decree indi-
cates that 125.0 full-time equivalent positions were allocated
" to the MR salary roster at Rochester State Hospital at the
time the Consent Decree was approved. These 125,.0 positions
were included within the 2915.93 positions identified in para-
graph 37 of the Consent Decree. (See Appehdix A to the Decree).

3.8.2. The MR unit at Rochaster State Hospita) known as



the Rochester Social Aﬁaptation Center (RSAC) will be closed
as of December 1, 1981, Present plans providé that there will
be 2 reductioﬁ in the mumber cof RSAC positions filled as units
are clogsed so that only 10 positions will remain filled on
December 1, 19381 and none as of Januvary 1, 1982, (Fact State~
ment, 943,44 and 46; Exhibit 5). _

3,p.3. as of September 30; 1981, the number of filled
positions on thé MR salary roster had been reduced by 29 to
96 full-time eguivalent positionsg. (Fact Statement, 947; Ex-
hibit 29).

3.B.4. Paragrach 37 of the Consent Decreé vrovides that
there may be no reduction at this time in the total number
of 2915.93 vositions covered by that paragraph.

3.B.5. In order to comply with paragraph 37 of the De-
cxee, at the time a positioﬁ or positions are vacated at RSAC
the defendants would have had to transfer to the other salary
rosters which formed the basis for the number of positions
identified in paragrach 37 a number of positions egual to the
number ¢f positions vacated and to transfer to the salary ac-
counts for those salary rosters an amount of monev egual to
the cost ¢f those positions for the remainder of the fiscal
year or an amount ¢f money ecual to the average per position
cost of $16,500 presently used by the Department (see Exhibit
5 and Fact Statement ¥925 and 46) times the number of positions
vacated proyxated to the end of the fiscal yeax. For the 29
positions which had been vacated by September 30, 1381, the
sum involved would be at least $402,462. (Fact Statement,
947}. That sum would be increased if those positions had been
vacated prior to September 30, 18981,

3.B.6. While persons filling those positions may have
accepted employment at other institutions, none of the RSAC
-positions have been transferred to any other institpticﬁs nex
have any of the funds allocated to the MR salary account at
Rochester State Hospital been transferred to any pther MR salary
account. The Department vrojects that such transfers might

be made in March or April, 1982. (Fact Statement, 947).
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3.B.7. The action necessary to achieve compliance with
paragraph 37 has been recognized by DPW officials. (Fact State-
ment, 946). ‘

3.B.8. Corrective Action Reguired. In order to come

into compliance with paragraoch 37 of the Consent Decree, the
defendants must reallocate within the salary rcsters which
formed the basis for calculation of the 2915.93 positions cov-
ered by paragraph 37 all positions vacated on the MR salary
roster at Rochester State Hospital since July 1, 1981 and must
transfer from the MR salary account at Rochester State Hospi-
tal to the salary account for each salary roster to which these
positions are added an amount no less than the total cost for
each position (including salary and fringe benefits) from the
date it was vacated to the end of the fiscal year or an amount
not less than $18,500 annually for each position prorateé from
the date the position was vacated to the enéd of the fiscal
year.

Ce GS and Outside Hosvital Care Popsitions at Rochester State
Hospital

3.C.1. The fiscal year 1981 salary roster filed with
Court pursuant to paragraph 40 of the Consent Decree indicates
that 187.3 full-time eguivalent positions were allocated to
the G5 salary roster at Rochester State Hospital and 2.0 full-
time egquivalent positions were allocated to the Outside Hospi-
tal Care salary roster at that institution at the time the
Consent Decree was approved. These positions were included
within the 1204.55 positions identified in paragraph 39 of
the Decree. (See Appendix A to the Decree; Fact Statement,

99 49 and 52).

3.C.2. BAll resident units at Rochester State Hospital
are scheduled to be closed by May 1, 1882. (Fact Statement,
943), Present plans provide for a reduction in the number
of GS positions filled at Rochester State Hospital as units
are closed at that institution. (Exhibit 5).

3.C.3., A total of 179.25 positions were budgeted on the
GS salary roster at the beginning of fiscal year 1982. (Fact

Statement, 949). This reduced number of positions was not a



result of regllocatian of G5 positions among the several fnsti-
. ¢tutions according to the Rochester GS fiscal year 1982 salary
roster lExhiSit 52) and the status report on complement posi-
tions as of July 4, 1981 {Exhibit 24)., It follows that as
of the beginning of fiscal year 1982 at least 8.05 full-time
equivalent positions (187.3 minus 179.25) had been eliminated
from the G5 salary roster positions at Rochester State Hospital.
An additional 18.05 positions at Rochester State Hospital had
been vacated by Septembexr 30, 1981.

3.C.4. One of the two positions on the Outside Hospital
Care salary roster at Rochester State Hospital had been vacated
2t the beginning of fiscal year 1882. (Exhibit 5). The second
position was vacafed by September 30, 1%81., ({(Fact Séatement,
q952).

3.C.5. Paragraph 39 of the Consent Decree reguires at
this time that uwpon any reduction in the number ¢f 1204.55
positions covered in that paragraph, 45 percent of the num-
ber of positions so reduced must be added to the 2915.83 posi-
tions covered by paragravh 37 of the Decree.

3.Cc.6. In order to comply with péragraph 34 of the De~
cree with regard to those positions vacated before the start
of fiscal year 1982 on those two salary rosters, the defen~
dants would have had to transfer no later than July 1, 1981
to the salary rosters which formed the basis for the number
of positions identified %ﬁ paragraph 37 a total of 4.07 full-
time egquivalent positions (45% of 2.05 positions) and to trans-
fer at that time to the salary accounts for those salary ros-
ters an amount of meoney equal to 45% of the total cost of those
positions or an amount of money egual te the average per posi-
tion cost (§1B,500) for those positions for the fiscal year
{$75,295). ‘

3.C.7. In order t§ comply with paragraph 3% of the De-
cree with regard to those positions at Rochester State Hos-
pital included within the positions identified in paragraph
35 which have been vacated sincg July 1, 1981, the defendants

would have had to transfer at the time a position or positions



were vacated a total of 45% of those positions to the salary
rosters which formed the basis for the pumber éf pogitions
identified in'paraqraph 37 of the Decree and to transfer at
that time to the salary accounts for those salary rosﬁe:s an
amcunt of money egqual to 458 of the total cost for those posi-
tions to the end of the fiscal year or an amount of money egual
to 45% of the average per position coét of 518,500 times the
nunber of positions vacated prorated to the end of the fiscal
year. |

3.C.B. Yone of these actions required by the Consent
Decree have been taken. There are no present plans to take
these acticons. (Fact Statement, 9951 and 52).

3.C.9. 7The actions necessary to achieve compliance with
the Dacree with regard to these positions have been racognized
by DEW officials., (Fact Statement, 9948 and 52; Exhibit 5).

3.C.10, Corrective Action ﬁéguired. In order to come

into compliance with paragraph 35 of the Consent Decree, the
defendants mus£ increase the total number of positions assigned
to the salary rosters which form the basis for the 29i5.93
positions identified in paragraph 37 of the DPecree by a num-
ber egqual to 45% of the G5 and Outside Hospital Care positions
vacated at Rochester State Hospital and increase the salary
account to which those positions are assigned by an amount

of monay egual tpo the total costs for fiscal year 1982 for
each position from the time it was vacated to the end of the
fiscal year or an amount of money equal to 45% of the average
annual per position cost of §18,500 for each pesition prorated

fyrom the date the position was vacated to the end of the fisecal

year.
PART IV
ISSUES RELATED TC REDUCTIONS IN SALARY
SPENDING PLANS FOR THE INSTITUTION SALARY
ACCOUNTS AFFECTED BY THE CONSENT DECREE
A. Introduction

4.,A.1. On June 4, 1981 Commissioner Noot, in a memoran-

dum to the DPW Cabinet, summarized certain reductions to be



made in the Annual Spending Plan for fiscal year 1962, His
memorandun made specific reference to a reduction of a total
of 241 state institution positions. 1In that memorandum he
equated these positions to total dollar xeduetions in the spend-
ing pilan of $4,459,000. (Exhibit 17). While these proposed
reductions would inelude reductions at the state nursing homes
and in other institution salary accounts not affected by the
cdnsent Decree, it is not disputed that significant reductions
have been made in the salary accounts for the gsalary rosters
and the positions governed by paragraphs 37 and 33 of the De-
¢ree. (Pact Statement, 926-28; Tables I-III), The funda-
mental issue is whether these reductions coﬁstitute noR=com=-
pliance with the Decree. | |

4.2,2. The statement of Undisputed Facts submitted to-
the Court Monitor di#cusses in detail the circumstances which
led to these reductiens. It is not necessary to set ‘forth
in such detail again the legislative action taken, the in-
ternal action taken by DPW both in the central office and at
the several institutions, or the overall Minnesota state bud-
get situation.

4.A.3. It is evident that any discussion of these issues
is complicated by the closing of Rochester State,ﬁospital.
Issues arisiﬁg out of that action have beeq,discussed in Part
ITII, above. The focus herse will be on budget reductions im-
posed in the other seven {7} institutiens.

4 .2.4. The issues.presented in these cther institutions
are further complicated by the fact that no partibular posi-
tions in those institutions have yet been eliminated. (Farct
Statement, ¥25; Exhibits 24 and 36). Indeed, DPW documents
still account for 5,677 positions, although it is not Qisputed
that the Rochester State Hospital surgical unit and chemical
. dependency unit positions have been esliminated. (Exhibits
5, 24 and 36; Bcland Deposition, pages 89-90).

4.A.5. In this overall context, tha issues posed here
are:

a. whether reductions in the salary accoeunts for the
salary rosters which formed the basis for the 2,515.93



positions identified in paragraph 37 of the Decree
are tantamcunt to & reduction in the number of those
positicns and thus a violation of the Decree; and

b. whether reductions in the salary accounts for the
salary rosters which formed the basis for the
1,204.55 positions identified in paragraph 3% of the
Decree are tantamcunt to a reduction in the number
of those positions and thus, in the absence of re-
allocation of 45 percent of those positions (and the
money to fund them) to the protected class of powi-
tions under paragraph 37, a viclation of the Decree.
{It is not disputed that nc such reallocation has
taken place.)

B. The Reduction Process

4.B.1. The parties point out that any discussion of fund-
ing reductions presumes a starting point. Some of the apparently
inconsistent redurtion figures in the varicus exhibits arise
because different starting points were used. {Fact Statement,
9512 anrd 29). '

4.B.2. For the purposes of determining compliance with
paragraphs 37 and 39 of the Decree, the appropriate starting
pecint is the Total Salary Spending %lan figures presented in
column & of +the Salary Spending élan in Exhibit 1%. This figure
includes the caosts of salaries and fringe benefits for each
positicn on the relevant salary rosters. (ract Statement.,
€7 and 18}. TIf full funding for salaries and fringe bene-
fits for all positicns on the respective MR salary rosters
were provided, no guestion of compliance with paragraph 37
would arise in terms of a budget reduction causing non-com-—
pliance. It would be established then that the several state
institutions had both the authority to hire and the funds avail-
able to pay for perscns employed in these positions. Similarly,
full funding of salary and fringe benefits for the 1,204.55
positicons covered by paragraph 32 would constitute compliance
with that paragraph insofar as availability of funds is con-
cerned. To the extent that the cost of a particular position
would increase because of an increase in salary levels or fringe
benefits, additional funds would have to be allocated to the
salary account in order to maintain compliance., With that
gualification, however, it is concluded that if the relevant

salary accounts had been funded in an amount which provided




for full allocation of the co;ts'foz the Total Salary Spend-
ing.Plan {Exhibit 19, Salary Spending Plan, Column &} the de-
fendants would have complied with paragraphe 37 and 39 of the
. Decree.

4.B.3. The Total Salary Spending Plan was reduced by
the amounts shown in ecolumn 7 ("Salary Adjustments®) of the
Salary Spending Plan in Exhibit{ls. These sala;y aﬁjustmehts
are itemized in the Salary Adjustment Schedule in Exhibit 19,
They are described in paragraph 20 of the Fact Statement.

4,8.4. Each salary account at the séven institutions
discussed in this part was reduced by an amount of approxi-
mately 2.3 percent in what has been termed the "Commissioner's
reduction.* This :educﬁion was reguired in order to bring
the state hﬁspital salary spending plan within the amount ap-
p:opriated. Unlike the "two percent set aside” discussed be-
low, this amount will not subseguently be available £dr expen=-
diture. The impact of the "Commissioner's reduction" was off-
set at some institutions, as is discussed below, by transfers
from one saigr§ account to another, but for each institution
‘the total of the Total Salary Spending Plans for all salary
accounts was reduced by approximately 2.3 percent. (Exhibit
19; Fact Statement, 920).

4.8B.5. A second type of "salary adiustment” was made
internally at each of the seven (7) institutions and involved
transfers inte or out of the Total Salary Spending Plan (column
&) for a particular salary account. Scme transfers were made
from thé Total Spending Plan for one salary acg¢ount to the
Total Salary Spending Plan for ancther salary account. These
types bf transfers ;re shown in column 3 of the Salary Adjust-
ment Scheduie in Exhibit 19.. These transfers at the seven
(7) institutions made no difference in the total of the salary
.monies available for all of the salary aéccunts at an institu-
tien. (The ;ubtotgl amcunt for this type of trxansfer is zero
for each of the seven institutions. See Salary Adjustment
Schedule, column 3, Exhibit 19.) However, one salary account

might increase {such as an increase in the GS salary account



at Paribault), while another would decrease (an egual reduc-
tion was.made in the MR salary account at Faribault)._

4.B.6. Other types of transfers were made a8 a part of.
the second type of "salary adjustments” made internally at
the seven (7) institutions. These transfers were made out
of the Total Salary Spending Plan funds (column 6} to cover
costs fof workers' compensation and unemployment compensation
(column ¢4 of the Salary Adjustment Schednle in Exhibit 19)
or to pay for consultants {column 5 of the Salary adjustment
Schedule in Exhibit 19).

- 4.B.7. The second type of "salary adjustment” did not
have the efféct of reducing ﬁhe total amount allocated to any
institution for all the costs included within ﬁhe Salary Spend-
ing Plan, however, the total amount of money allocated for
salary and fringe benefits for any one salary acgount could
be either increased or decreased.

4.B.8, The -third tyrpe of "salary adijustment"” made to
the Total Salary Spending Plan (column 6 in Exhibit 19) is
termed the "two percent set aside." (Fact Statement, 997c
and 20). This reduction of two percent in each salary account
differs from the "Commissioner's reduction" in that it was
not made to reduce expenditures to an amount within the sums
appropriated. The sum which makes up the total amount of the
'twé percent set aside” for the state hospitals is money which
has been appropriated but not yet allocated to the hospitél
salary accounts in order to cover potential costs of collec-
tivg bargaining agreements, The "two percent set aside" is

discussed in greater detail below.

C: ., The Effect of These Reductions

‘4.C.1. The effect of these reductions on the Tota) Salary
Spending Plans {celumn 6 of Exhibit 19) which were used as
a starting point in this discussion on the salary accounts
for the salary rosters governed by paragraphs 37 and 39 is
indicated by Tables I through III attached to the Fact State-
ment. The s3lary rosters for MR salary accounts and for the

Minnesota Léarning Center salary account at Brainerd State



Eoséital were 211 used as the basis for determining the num-
ber of positions governed by paragraph 37. These salary
accounts (Rochester State Hospital is not included here) were
reduced by a total of $2,183,542 as a result of the “salary
adjustments” made. {Fact Statement, Teble Ij. On the basis
of an average per position cost of $18,500 (Fact Statement,
446), that total reduction would amount to 118.03 (2,183,542
4 18,500) full-time eguivalent positions. This réduction is
nnt\the full reducticn for posiitiens covered by paragraph 37,
for most of the G$ salary roster positions at Faribault and
Cambridge State Hospitals are includesd withinlthe paragraph
37 positions. {Consent Decree,'Appendix a).

4.c.£. The total "salary adjustments™ made in the GS
and regional 1auhdry salary accounts at the seven institutions
{excluding Rochester State Hospital) amounted to $1,042,253.
{Fact Statement, Tables II and XII [5960,615 + £81,638)). Aall
" of the salary rosters for these salary accounts served as a
basis for the 1,204.55 number in paragraph 37, with the excep-
tion noted above regarding Cambridge and Faribault State Hos-
pitals. Based on the $18,500 average cost per position, this
reduction would amount to 56.34 positions.

D. Conclusiens With Reqard to Compliance With Paragraphs
37 and 39

4.D.1. Given the assumption that fu;l fundiné for salary
and fringe benefits for all positions on a salary roste; cov~
ered by either paragraph 37 or paragraph 39 of the Decree weuld
constitute compliance with those paragraphs, any reduction
in such funding raises questions regarding compliance. Although
it muét be recognized that scme positions will necessarily
be vacant when turnover occurs, and that funding in an amount
.less than full funding for every day of the year for all posi-
tions could still be sufficient considering such turnover,
the amounts at issue here are sufficiently large to consti-
tute non-compliance with paragraph-37 and, since no transfer
has béen made bf 45% of positions or funds from the salary

rosters and salary accounts covered by paragraph 39, a viola-



tion of that section as well. The fact cannot be overlooked
that the process of establighing the final galary plan started
with a need to reduce positions, (Exhibit 17; Fact Statement,
925). While the Department chose not to identifyISPecific
positions for elimination, the dollar reductions have had the
same effect.

4,0.2. The possibility of using the "two percent set
aside® funds does not alter this conclusion. That money was
set aside to meet anticipated additional costs for labor con~
tracts. Additiconal costs for labor contracts would increase
the cost of the Total Salary Spending Plan listed in column
§ of Exhibit 19. (Fact Stﬁtement, €19}, The salary supple-
ment funds to ke allocated later in the fiscal year will meet
only additional expenses which were not included in the figures
in Exhibit 19 after an offset for savings in the Department
of Public Welfare as a result.of the AFSCME strike. ‘(Fact
Statement, $31). The "two percent set aside" was established
because the amount of the salary supplement might not meet
total additional costs. (Fact Statement, €7d8). 1f the salary
supplement plus the "two percent set aside" does not meet the
increased costs of labor contracts, further reductions in the
salary spending plan would be required. (Fact Statement, €31},
It is speculative, therefore, to assume that all or eveﬁ_a
portion of the "tws percent set aside® will be available to
offset the reductions noted above,

4.D.3. The vacancy rate discussed in Fact Statement,

964 does neot indicate that compliance with paragraphs 37 and
39 has been achieved despite the reductions made. The vacancy
»ate ecalculated on the basis of those figures assumes that
posiﬁions used by service workers are filled positions. {(Ex-
hibit 36}. To that extent, the figure is inflated, for these
positions are not counted in meeting Consent DeCree yreguire-
ments. (Fact Statement, $64). Fuxthermore, the vacancy rate
as of anf specific date does not demonstrate that funds are
availablé to the end of the fiscal year to continue employ-

ment at the presant rate, In addition, those figures, in and



of themselvés, do not demonstrate the vacancy rate which could
be achieved had ne reductions been imposed.

4;9.4. In the Monitor’s report of May 21, 1981 arising
cut of the hearing held on March 13, 1981, the Hearing Officer
and the Court Monitor reguested that criteria be developed
for determining at what point a feduction in funding is tanta-

mount to a reduction in positicons. (Welsch v. Noot, Paragraph

96 (g) Bearing, Findings of Fact and Recommendations, page 14,
€3}. The Department has not acted on this recommendation.
{Fact Statement, ¥6).

4.D.5. In the absence of any demonstration that suffi-
cient funding has beeﬁ made available for all of the 2,915.83
positions protected by paragraph 37, the action taken in making
the reductions noted above is a viplation of paragraph 37.
Similarly, in the absence of either a demenstration that suf;
ficient funding has been made available for the 1,204.55 posi-
tions covered by paragraph 39 oxr the transfer to the protected
clags of paragraph 27 positions of 45 percent of raductions
made in the paragraph 39 positions, a violation of the Consent
Decree has bgen established. )

4.D.6. It is sppropriate to look at the issue presented
here in the context of the Consent Decree as a whole. It is
apparent that substantial flexibility has béen allowed each
state hospital in allocation of staff, The major portion of
both residential and day program staffing reguirements are
stated in overall ratics. (Consent Decree, 9952-55}. These
staff need not be depleoyed unifermly. {Consent Decree, 136).
Yet flexibility cannot be achieved if uncertainty exists as
to the actual number of persons available. Flexibility is
not pbssible‘when_positions are held open for salary savings

/

or transfer. (Exhibit 31; Fact Statement, 163).l Even less

flexible management is possible when contingency plans are

&/ Defendants submit in their post-hearing brief (brief
page 1) that it is well known in the hospital system that a
reallocation of positions {from Brainerd to Fergus Falls} has
been contemplated for some time to correct an unfair distribu-
tion of rescurces within the system and that Brainerd's plan-
ning for this does not constitute evidence of a lack of flexi-
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being developed for further cuts. (ract Statement, ¥77). In
such a context it would be gifficult to establish the inten-
sive behavior management programs referred to in paragraph
670(2) (b) of the pecree., In that context, it would be diffi-
cult to plan for special programs to be undertaken when public
achool_prog:ams are not in session, BSpecial ﬁnité which meet
the needs of residents cannot effectively bg established when
uncertainty as to funding exists. Indeed, the sound planning
necessary for implementation of the overall habilitation pro-
grams required by paragraph §3 is jecpardized when ﬁo certainty
exists with regard to the staff complement which will be avail-

able.

E. Corrective Action Reguired

4.E.1. In order tc attain compliance with paragraph 37
of the Consent Decree, the defendants must allocate sgfficient
funds to the salary accounts which fund the salary rosters
used as the basis for the 2,915.93 ﬁositions identified in
paragraph 37 to pay for each position on those salary rosters
\unless a demonstration fan be made that a iesser sum will still
providé the capability to fund those numper of positions taking
into conéideration the fact that vgcancies will eccur with
normal turnover, taking into consideration the practice of
"£illing in" behind positions described in Fact Statement,
g64, and taking into caonsideration that positions may not be
held open toc avoid expenditure of salary dollars.

4.E.2. In order te attain compliance with pafagraph 39
of ﬁhe Consent Decree, the defendants must either:

a, allocate sufficient funds to the salary accounnts which-
funé ghe salary rosters used as a basis for the paragraph 3%
positions to pay for the total salary and fringe benefits for
each position on those salary rostérs or demonstrate in a man-
, ner consistent with the stander@ specified in paragraph 4.E.1.

that allocation of a lesser sum will still provide for the

hility. BHowever, under the present circumstances and undis-
puted facts it iz ¢lear that Brainerd State Hospital currently
lacks the flexibility to fill positions it will lose and that
Ferqus Falls State Hospital lacks the flexibility to £4i11 posi-~
tions it does not yet have.



capability to fund that number of positions; or

b. if sufficient sums sre not allocated to those salaxy
accounts to guarantee, in accordance with the standards spe-
cified in paragraph 4.E.1l., the capability of £illing 1,204.55
positicns, to transfer to the protected class of positions
under paragraph 37 at least 45 percent of the positions which
eannot be funded from these salary accounts and thereby in~-
crease the number of pesitions protected under paragraph 37.

4,E,3. The action required as described in paragraphs
4.E.1. and 4.E.2. must be taken apart from any cocnsideration
of funﬁing necessary for such expenses as workers' compensa-
tion, unemployment compensation, pafient pay, and consuitants.‘
While such expenses are included in the Salary Spending Plan
ps a whole, (Exhibit 19}, the Consent Decree requires funds
to be made available for salaries and fringe benefits as set

forth in paragraphs 4.E.1. and 4.E.Z2.

PRRT V

ISSPES RELATING T0 EMPLOYMENT QOF

DPW CENTRAL OFFICE PERSONNEZL IN

POSITIONS COVERED BY PARAGRAPHS
37 OR 39 OF THE DECREE

5. Five DPW central office staff persons who work at
the DPW central office in St. Paul are emploved in positions
allocated to GS salary rosters at state hospitals and paid
out of GS salary accounts for those institutions.

A. Positicns at'ngpridgeIState Hoseital Filled by DEW
Central Qifice Personnel

5.A.1. Four positions allocated to the general support
salary xyoster at Cambridge State Hospital are assigned for
use by personnel who actgally work out of the central office
of the Department of Public Welfare. Three of those posi-
tions are used by the technical assistance (TAP} staff re-
guired by paragraph 28 of the Decree; one of those positions
is filled by Al Beck who is on the staff of the central of-
fice Residential Facilities Division. (Fact Statement, 49
57-58; Bxhibits 59 and 50),

5.4.2. aAlthough the practice of paying Mr. Beck ocut of

Kl
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Cambridge State Hospital salary accounts has gone on for a
number of years and the practice of using Cambridge State Hos-
pital positions for the TAP personnel was established when
those positions were created dQuring fiscal year 1981, those
four positicns as presently utilized cannot be considered posi-
tions available to meet the staffing level of 2,515,933 posi-
tione reguired by paragraph 37 of the Decree. {AS Appendix
A to the Decree indicates, &1l but 21.6 of the Cambridge State
Hospital general support positions are included in the 2,915.93
positions required hy paragraph 317.) The requirement to employ
three TAP persons is set forth in paragraph 28 of the Decree,.
This requirement of the Decree is independent of the provisien
of paragraph 37 to retain 2,915.93 positions serving mentally
retarded persons in the institutions. The historical accident
that Mr. Beck has been paid out of Cambridge State Hospiteal
salary accounts does not thereby transform his position into
che sersving the mentally retarded residents at Cambridge as
reguired by paragragh 37 of the Decree, {(Compare Welsch v,
Noot, Paragraph 40{e}, Monitor Findings of Fact and Recommen-
dzzions, page 21, §95~-6 (January 3¢, 18811}.

5.2.3. Paragrarh 59 of the Consent Decree provides that
the positions assigned to Cambridge State Hospital (a total
cf 743.3 are noted in Appendix A) may not be transferred to
any other state hospital unless Cambridoe State Hospital re-
tains a stz2ff allocation sufficient to meet all the terms of
the Decree. Cambridge State Hospital does not now meet all
the tarms of the Decreoe. {(Fact Statement, T39).

5.A.4. To assure compliance with paragraphs 37 and 59
of the Cansent Decree, the dafendants must allocate at least
743.4 positicons to Cambridge State Hospital and guarantee suf-
ficient funding for all those wvositiens. While the four cen-
tral office positions may not be counted against this regquire-
ment at Cambridge State Hospital of 743.4 positions, there
is nothing in the Consent Decree which éxplicitly prevents
hiring of the four central office staff on positions allocated

te Cambridge State Hospital and nothing in the Decree which




aexplicitly prevents payment of persons filling those posi-
tions out of Cambridge State Hospital salary accounts. The
action taken with respect to those positions is not, there-
fore, in and of itself a violation of either paragraph 37 or
paragraph 58 of the Decree.

$.A.5. 1t is apparent, nonetheless, that payment for
thege four positions out of the Cambridge State Hospital salary
. mecounts reduces the funds available for Cambridge State Hos-
pital to £ill) the 743.4 positions which are required.

5.A.6. In order to comply with the Cansent Decree, when,
for whatever reason, the decision is made to pay these persons
out of Cambridge Stafe Hospital accounts, sufficient funding
must be made availablie by the defendants te assure that the
obligations of par;giaphs 37 and 59 of the Decree may be met
at Cambridge State Hospital.

5.A.7. HNo additional positions or funds were allocated
to Cambridge State Hospital to provide for authority to hire
or to fund the positions filled by technical assistance per-
sonnel and by Mr. Back. ({Fact Statement, €60}.

5.A.8. A similar question was before the Monitor appcinted
for the Cambridge State Hospital Consent Decree at the hearing
held November 25, 1380. after that hearing, he recommended
that the defendants provide written evidence that funding was
established in sufficient amount to assure that the pasitions
then required at Cambridge State Hospital could be filled in
addition to payment for, inter alia, the four central office

staff. (Welsch v, Noot, Paragraph 40 (e), Moniter Findings

of Fact and Recommendations, pages 22—23.(January 30, 1981)).

5.A.9. No such documentation was submitted to the Cam-
bridgé Monitor (who_has served as Hearing officer at this hear~
ing) or to the 1980 Consent Decree Monitor.

5.A.10. Corrective Action Regquired. The defendants must

- increase the salary accounts at Cambridge State Hospital by
an ampunt egual teo the tetal annual cest of four positions
(the average per position cost of $18,500 may be used) unless

they demonstrate that sufficient funds have been made available

—mn_



" to Cambridge State Hospital tc gquarantee the funding needed
to maintain 743.4 full-time equivalent positioﬁs {apart £rom
the four central office positions for fiscal year 1982). In
making this demonstration, the defendants may take into con-

* sideration the possibility thﬁt salary account dollars may
go unexpended when turnover otcurs and a replacement is noct
immediately available. The defendants may also take into con~- |
sideration the fact that one TAP position was vacant for a
portion of fiscal year 1982, but only to the extént that Cam-—
bridge State Hospital was allowed use of unexpended salary
dollars for that position. The defendants, in making the re-
guired demonstration, may not consider any salary dellars un-
expended as a result of failure to_fill a position in compli-
ance with directives or executive orders which limit hiring.

The defendants must also consider the likelihood of increased
expenditures dufing the rémaining months of the fiscal year.l

H. The Positicon at Fergus Palls State Hospital Fglied by
a Central Office Empnlovee

5.B.1. During fiscal year 1982 and for a number'qf years
previously, one position on the GS salary roster at Fergus
Falls State Hospital has been £illed by a person employed at
" the DPW central cffice. That person is paid out of the G8
salary account for Fergus Falls State Hospital. ({Fact State-
ment,lﬁﬁl). ‘ .

5.8.2. For reasons similar to those discussed with re-
gard to Mr. Beck's position at Cambridge State Hospital, this
position cannot be considered within the 1,204.55 positions
referred to in paragraph 2% of the Consent Decree. Thus, it
could be argued that there has been a reduction in that num~-
ber of those positions necessitating a transfer fo one of the
s;lary rosters used as the basis for the 2,915.93 positions
of paragraph 37 of .45 full-time equivalent position ﬁnd the
-’équivalent amount of money. Such action has not been taken.
(Fact Statement, 961). However, ag noted in ﬁhe discussion
'of the Cambridge positions, the Consent Decree does not ex-

plicitly prohibit this'éayment procedure. There is, however,
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no indication that the Fergus Falls State Hospital GS salary
account has been increased to allow for the expense related
to this position, (Boland beposition, page 22).

5.B.3. Corrective Action Regquired. fhe defendants mpust "

transfer .45 full-time equivalent positions to one of the salary
 rosters which serves as a basis for the pogitions identified

in paragraph 37 together with the funding for that position

* unless a demonstration is made similar to that noted with re-
gard to the Cambridge positions. that this employee can be paid
out of the G5 salary account at Fergus Falls State Hospital

at the same time that sufficient funding is guaranteed for

that porticn of the GS positions included within paragraph

39 allocated to Fergus Falls State Hospital.

PART VI

MORATORIUM ON HIRING

A. Action Taken

€.A.1. By memorandum dated September 30, 1581, Commis-
sioner Noot imposed a moratorium on hiring within the Depari-~
ment of Public Welfare, including the state hospitals. Ex-
cluded from this moratorium were direct patient care positions
at the institutions. {(Exhibit 23; €6.A.2.}. Mr. Boland issued
a more detailed memorandum on this moraterium on October 12,
1981. 1In that memorandum he indicated that the hiring freeze
did not apply if a "general support {or indirect care} posi-
tion is directly involved with an MR program and comes under

the Welsch v. Noot agreement...." (Exhibit 30).

6.A.2. In accordance with Mr. Boland's mémnrﬁndum. it
appears that general support positions may be held dpen if
thef are not related to the MR program. Nothing in the Coﬁ—
sent Dedree'pzevents.such action. However, if tﬁis action
,is tantamount to a reduction in the nmumbaer of GS positicns
included within paragraph 39, a transfer must be made to the
positions protected by paragraph 37 of .45 of each such posi=-
tion and the money to fund it. There is no indication of in-

tent teo take such action in either the Commissioner's or Mr.
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Boland’'s memorandums. Purthermore, since most G positions _
at Faribault stﬁte Hospital (see Consent Decree, Appendix RA)
and, by virtue of paragraph 5%, all positions at Cambridge
State Hospital, are protected positions under péragraph 37,

no reduction can be made in those positions.

B. Corrective Actionlaequired

6.B.1. The Commiasioner should issue an explanatory direc~
tive consiétent with paragraph 6.A.1. limiting the effect of
the mb&atorium on those_positions at Faribault covered by para-
graph 37 and on'all pos_itions at Cambridge. '

6.B.2. The Commissioner should reallocate to the pro-
tected class of positions under paragraph 37 farty-five per-
cent (45%) of all pesitions covered by paragraph 3% which-are
reduced pursuant to his moratorium memorandum unless a demon-
stration can be made that all the reguired positions can none-
theless be fille& in a manner consistent with paragraph 4.E.2.

of these Findings, Conclusions and Recommendations.

PART VII

FURTHER ORDERS REQUIRED TO ASSURE
COMPLIANCE WITH PARAGRAPHS
37 _AND 39

A. The Delay Caused ip Achieving Compliance

7.a.1. A review of the issues presented to the Cambridge
Monitor in November, 1981, the issues presented to the 1980
Consent Decree Monitor in March, 1981, the reécmmendatians
made after both hearings with regard to establishing criteria
for dete£mining when budget reductions are tantamount to redue-
tions in positions, and the failure of the Department to re-
spond to those recommendations leads to the conclusion that
on-going non-compliance with the reguirements of paragraphs

37 and 39 has occurred. There has been ne effort made 2t any

“peint by the Department to establish any eriteria, which would

provide an effective guideline to use in determining when posi-
tions have actually been reduced as a result of fuanding reduc-
tiong. The present enforcement mechanism under paragraph 85

leads to the situvation where potential or actual non-cnmpli-'
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ance can continve for months while the issue is presented to
the Couxt Monitor. The final result of the March, 1981 hear-
ing was a recommendation made in May, 1981 less than two months
before the end of the fiascal year at issue. The issues in
this hearing were raised in the first week of the fiscal year

and are as yet unresolved.

B. Corrective action Recommended

7.5.1: The Court Monitor recommends that the-CQurt, in
ordef effectively to provide for enforcement of paragraphs
2T and 39, issue a further Order requiring the defendants,
ineluding the CQmmigsioner of Finance, to assure that each
galary account for the salary rosters included in paragraph
37 has an amounf of money equal to not less than the sum re-
quired for total funding for =alaries and fringe benefits for
all positions. This mssurance should be made at once for fis-
cal year 1982 and, in the future, at the beginning of each
fiscal year, preferably in the form of an allecation. In-
creases in this allocation should be made as necessary to meet
the cost of labor contracts. Reductions should be allowed.
cnly after a demonétration consistent with paragraph 4.E.1.
has been made, and approved by Stipulation or by Order of the
Court, or if the.Court so orders, initially by the Court Moni-
tor:

7.B.2. Similar action should Se reguired with regard
to positions covered by paragraph 32, taking into considex~
ation the fact that the number of such positions may be re-
duced.

7.B.3. This recormendation is made on the basis that
it is necessary to effective implementation of the Decree,
The Court Hﬁnitnr reiterates the initial statemeht that issues

relating to the power of the Court to make such an order have

. not bsan considered.

Rezpectfully subkmitted,

2.

Dated this 7th day Trank . Nadean
of December, 1981. . Hearing Officer

Suite 200 Tallmadge Building
1219 Marguette Avenue South
Minnaanalia. Minnesota 55403



