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- IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

. UNITED STATES OF AMERICA
Plaintiff,

v. ’ .
. Civil Action No: 4:10-CV-2672-CCC

COMMONWEALTH OF PENNSYLVANIA
. DEPARTMENT OF GENERAL SERVICES and
DEPARTMENT OF CORRECTIONS,

- Defendants,

FIRST AMENDMENT TO MARCH 10, ZOIIVCONSENT DECREE

3
i
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WHEREAS, Plaintiff, the United‘ States of Americe (“United States"), on behalf of the
United States Environmental Protection Agency (“EPA") lodged a Complaint and Consent
‘Decree on December 30, 2010 pursuant to Section 1 13(b) 'ef the Clean Air Act (the “Act” of
- “CAA"), 42 U.S.C. § 7413(b), with the Defendants, the Commonweaith of Pennsylvania's
Department of Corrections (“PA Department of Corrections”) and t_he Commonwealth of
Pennsylvania’s Department of General Services. (“PA Department of General Services”)
(collectively réferred to as the “Defendants"), for alleéed violations of the Act at four state
correctional institutions; | ’

WHEREAS, the Consent Decree among the United vStates andnthe-D’efendants‘ was entered -
on March 10, 2011 (hereinafter referred to as “Consent Decree”) by this Court;

' WHEREAS, the PA Department of General Services owns and PA Department of

* Corrections operates the State Correctional instituﬁon at Huntingdon (“Huntingdon Facilityf') in
Huﬁtingdon County, Huntingdon, Pennsylvania;

a WHEREAS, in the Complaiht filed in this matter, the United States alleged, inter alia,
that the Defendants are in violation of Sections 110 and 113 of the Act, 42 U.S.C §§ 7410 and
7413, through their failure to operate boilers at the Huntii;gdon Facility in compliance with the
- aﬁplicable opacity limits previded in the Pennsylvania State Implementation Plan (“SIP” :

' WHEREAS,' the Defendants requested an extension on the time to complete actions
" required by Paragraphs 23 and 24 of the Consent Decree at the,Huntingdon Facility to address

the visible emissions from the Huntingdon Facility;
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WHEREAS, .Paragréph 89 of the Consent Decree previded that the Consent Decree could
be modified by a snbsequent written agreement signed by all Parties and that the _modiﬁcadon |
‘would only be effective upon approval by the Court

WHEREAS the Parties recognize, and the Court by entermg th1s First Amendment to the
_Merch 10, 201 1 Consent Decree (“Amended Consent Deeree”) finds, that thls Amended Consent
" Decree has been negotiated in gdod faith and at arm’s length and that this Amended Consent
‘Decree is fair, reasonable, consistent with the goals of the Act, and in the public interest; and

WHEREAS, the Parties have consented to entry of this ~Ame‘nded Consent Decree
without trial of any issues; | | | o

NOW, THEREFORE, without any admission of fact ot law, it -is;hereby ORDERED,

ADJUDGED, AND DECREED as follows:

I JURISDICTION AND VENUE
1. 'fbis Court has juﬁsdietion over this eetio'n, the subjeet matter herein, and the

Parties consenting hereto, pursuant to 28 U.S.C. §§ 1331, 1345, 1355, and 1367, and pursuant to
Sechons 113 and 502 of the Act, 42 U.S.C. §§ 7413 and 7661a. Venue is proper under Section
113(b) of the Act, 42 U.S. C § 7413(b), and under 28 U.S. C. § 1391(b) and (c). The Defendants
“shall not challenge the terms of this Amended Consent De"cree or this Court’s jurisdiction to enter
and enforce this Amended Consent Decfee. Except as expressly previded for herein, this |
Amianded Consent Decree shall not modify er. alter-any proVis_ion from the Consent Decree and

that Consent Decree remains in full force and effect.

-
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| Il. HUNTINGDON FACILITY MODIFICATION .
2. . The Parties hereby agree to aﬁ_e’nd the date for action at the Huntingdon Facility in
Paragrgph 23 of thé Consent Decree such that no later than June 30, 20.13,.the Défendants shall
| cease burning coal at Huntingdon Facility Units 1, 2, 3and 4. Inaddition, the Parties hereby
agree to amend the date for action at the Huntingdon Facility in Paragraph 24 of the Consent
. »Decree such that no later than June 30,:20'1 3, the Defendants will be in compiiénce with the_ option
- in Paragraph 24(c) of the Consent Decree by permanenily retiring the‘Huntingdqn Facility Units 1,
2, 3, and 4 as coal burnmg units. After June 30, 2012, Defendants are prohibited from seeking
approval td operate pursuant to Paragrapﬁ 24(a) of the.Consgnt Decree for. réducing particulate -
matt.er.eﬁaissibns. However, Defendants may convert Huntingdon Facility Units 1, 2, 3and 4
aﬂer June 30? 2012 to natural gas-fired units subject to EPA written approval and subjéct to
Defendants’ compliance with all applicable federal and state environmental laws and regulations
.- including bbtaining permits or plan approvals fo_r installation of all required pollution controls
-prior to Defendants commencing construction on the conversion of Huntingdon Facility Units 1,2,

3, and 4 to natural gas-fired units.

III. CIVIL PENALTY
3. Because Defendants will not achieve compliance with the Act and the
Eenhsylvania SiP by J uné 30, 2012 regarding visible emissions frbm the Huntingdon Facility and
" because the United Stafes believes violations of the Act and Pennsylvania SIP are continuing at the

Huntingdon Facility until Junie 30, 2013, the Defendants shall pay to the United States a civil

.3
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peialty in the amount of $39,000 within thirty (30) calendar days after entry of this Amended
| Consent Decree The civil penalty shall be pa1d in the manner provrded by Paragraph 33.of the -
"Consent Decree Fallure to timely pay the civil penalty shall subject the Defendants to mterest, o

»::;charges, costs, fees, and penaltles as prov1ded for in Paragraph 34 of the Consent Decree

» Iv. RESOLUTION OF CLAIMS
4, ThlS Amended Consent Decree settles all c1v11 claims for Defendants’ wolanons of
B ‘the opaclty hnnts in the Pennsylvama SIP at 25 Pa. Code § 123.41 by coal-ﬁred Umts 1,2,3 and 4
| -at the Huntmgdon Facﬂlty from the date of entry of the Consent Decree: (March 10 201 D through -

k -=.--and mcludmg the date of the lodglng of ﬂns Amended Consent Decree -

v STIPULATED PENALTIES -
-5, For- any fmlure by the Defendants to comply with the terms of thls Amended |

| Consent Decree or w1th the Consent Decree, the stxpulated penaltles prov1ded for ini Paragraph 44 |
: of the Consent Decree still apply except that the dates for cornphance at the Hunnngdon Faclhty "
. before shpulated penaltles acérue as prowded in Paragraph 44(b), (c), (d) and (e) are hereby |
extended to June 30, 2013. | | o

| i 6. For any fallure by the Defendants to pay the c1v11 penalty as speclﬁed in Paragraph
3 of this Amended Consent Decnee Defendants shall pay a snpulated penalty of $10, 000 per day '
.-Payment of snpnlated penaltles shall he in accordance wzth the prov1s1ons in Paragraphs 44-52 of |
Sectlon XIII of the Consent Decree All other prov1s10ns in Sectlon XIII of the Consent Decree -

' remam apphcable to Defendants except as otherwxse expressly stated in Paragraph 5 of the

4.
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‘Amended Consent Decree regarding the extension of compliance at Huntingdon Facility.

VL. GENERAL PROVISIONS
_ 7. The effective date of this Amende.deonsent Decree shall be the date upon which
this Amended Consent Decree is entered Ey the Court. | | |
. 8 o Nothin’g in this Amended Consent Decree shall relieve the Defendants of their
Aobligatiions to comply with all applicable federal, state, and loéal laws and regulations, Except as
expressly provided, nothing contained in this Amended Consent Decfee_ shall be constrﬁed to
prév.ent or limit the rights of the United States to obtain penélties, injuncti\'re relief or other relief

. under‘ the Act or other federal, state, or local statutes, regulations, or-permits.

VII. SIGNATORIES AND SERVICE

9. The undersigned representatives of Defendénts and the Assisfant Attorney General |
for the Uﬁited States each certify that he or she is duly authorized to enter into the terms and
conditions of this Amended Consent Decree and to execute and legally bind the Party he or she
represents to the terms of the Amended ConSen£ Decree.: | |

10. | This Amended Cbnsent Decree may be signed in counterparts, and spch
counterpart signature pages shall be given full force and éffect. Each Party hereby agrees to
| accept service of process by mail with respect to all matters arising under or relating to this
- Amended Consent Decree and to waive the formal service requirements set forth m Ruie 4 ‘oAf the
Federal Rules Qf Civil Proceduré ahd any applicable Local Rules of this Court includmg, but not

limited to, service of a summons.
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| VIII PUBLIC COMMENT
o 11, -The Partles agree and- acknowledge that final approval by the Umted States and |
| entry of this Amended Consent Decree is subject to the procedures of 28 C.F.R. § 50 7, whlch ,
| prov1des for notice of the lodgmg of thls Amended Consent Decree in the Federal Regwter,

'opportumty for public comment, and the nght of the Umted States to w1thdraw or withhold

o consent 1f the comments dlsclose facts or consrderanons wh1ch 1nd1cate that the Amended Consent '

' ';Decree is mappropnate, 1mproper or madequate ‘The Defendants shall not oppose entry of this
Amended Consent Decree by th15 Court or challenge any prov1s1on of this Amended Consent
Decree unless the Umted States has no’nﬁed the Defendants, in wntmg, that the Umted States no .

longer supports entry of the Am_ended Consent Decree.

SO ORDERED, THIS _ DAYOF 01

Honorable Christopher C. Conner
" United States District Court Judge
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- FOR THE UNITED STATES OF AMERICA:

f/¢
" Date

Date

ool

Dat

6 o

te

ERT MAHER ’
Acting Deputy Section Chief

Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice

7 [—

KATHERINE M. KANE

Senior Attorney

Environmental Enforcement Sectlon
Environment and Natural Resources Division
United States Department of Justice

PETER J. SMIT.
United States Attorney
Middle District of Pennsylvania

- acsmule (71QR21-2246
d.brian.simpson@usdoj.gov
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_ FOR U.S. ENVIRONMENTAL PROTECTION AGENCY:

é_/é’é/z,' | | 4

Date e SHAWNM.GARVIN = =
‘ . Regional Administrator '
U.S. EPA Region III
1650 Arch Street
Philadelphia, PA 19103

@les |20
‘D.atc‘

" Regional Counsel
U.S.EPA Region IIT

" 1650 Arch Street :
Phil'adelphia, PA 19103

| @muu-f X M 4 /'\
" DONNA L. MASTRO ‘
. Senior Assistant Regional Counsel
- U.S. EPA Region III '

1650 Arch Street
. Philadelphia, PA 10103
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FOR THE COMI\dONWEALTH OF PENNSYLVANIA:

COMMONWEALTH OF PENNSYLVANIA o
il
* Date ! i

DEPARTMENT OF CORRECTIONS

Secretary

Approved for Form and Legality:

W 6/13 /12
Office of Chief Counsel - ... Date |/

‘Department of Corrections
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o FOR THE COMMONWEALTH OF PENNSYLVANIA
*. COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF GENERAL SERVICES

Approved for Form and Legality:
: - 7} i o Lv’ B

Ofﬂce oﬁ@‘hxef(’,‘ounsel o ""“‘ o Daté :
" Department of General Servwes- . L

0
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" IN'THE UNITED STATES DISTRICT COURT *
* FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

UNITED STATES OF'AMERICA, . -
Plaintiff -

V. : S ’
| R L o CIVIL ACTION NO.
. COMMONWEALTH OF PENNSYLVANIA 4:10-CV-2672-CCC
DEPARTMENT OF GENERAL SERVICES and ' ‘
- DEPARTMENT OF CORRECTIONS

 Defendahts - -

N N’ N N N N N N N N N’ N’ :

NOTICE OF LODGING OF PROPOSED
AMENDMENT TO CONSENT DECREE

Notice is hereby given —that- on this 'date an Am"e.ndment to the COnseat

| ‘- Decrae has beeh lodged Wi‘da the Court‘;ir; the vabove‘—réferenced actioﬁ.y Pursaant
to 2.8 CFR § 50.7 and Paragraph 103 of the ariginal Consent Decree, a ""lI'\Io'ti'ce'"’
‘ofl Lodging” will be published m the Federal Regi‘ster.' The Naticé_ of Lodgiag W111
| be s_uﬁjecf toa thirty (30) public abmment period. At -‘tha c‘o_hélﬁsion of ;he‘vpab;lic?
comment period, the United States will evaluate any éoiﬂinenté fo- determme . 2 |
,whether to go forward with the am_endme'nt.' Any commen’;s and th.eﬁUlr:lit'ed Staﬁés?

responses thereto will be filed with the Court at the same time as it seeks entry of

¥ The Original Consent Decree was entered by this Court on March 10, 2011. |
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| ._th'e Amendmeéht or to‘ Withd'raw the-Amendment. 'No_ .act'ionis requiredof the ~ * |

', 'Court untll such tlme as the Umted States ﬁles its’ motlon .

‘ 'Respectfully submltted

. ROBERTMAHER .
* Acting Deputy Section Chief -

" Environmental Enforcement Sectlon .
Env1ronment and Natural Resources e
Division '
U S. Depa,rtment of Justlce

s/ Katherme M. Kane
'KATHERINE M. KANE
Senior Attorney _ -
' Env1ronmenta1 Enforcement Sectlonf '
Envuonment and Natural Resources' '
.. .Divisien . .. =
S I US Department ofJusuce
IR - PO.Box7611
e .+ Ben Franklin Station
. Washington, DC 20044
©(202).514-0414 . |

. OF COUNSEL ot
DONNA S MASTRO
~Senior Assistant Reglonal Counsel
United States. Env1ronmenta1 Protectlon
-~ Agency, Reglon III.
.. 1650 Arch Stieet

Phlladelphla PA
. "(215)814 2227



