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Thomas J, Frain and C, Alex Hahn on brief for Massachusetts
Coalition of Families and Advocates for the Retarded, Inc., et al.,
amici curiae.
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LYNCH, Chief Judge. The Governcr of Massachusetts and
the state Department of Mental Retardation ("DMR") appeal from an
order of a federal district court which both reopens a 1993 consent

decree and then requires them to take certaln steps as to the

residents of the Fernald Development Center. Riggl v. Skin (Riccd
IVy, 49% F. Supp. 2d 89 {D. Mass. 2007). Appellants, whom we shall
call the Commonwealth, deny that the court had any authcrity to
reopen the consent decree or otherwise issue any orders.

Tne Commonwea_th characterizes the order as essentially
prohibiting it from relocating residents as it attempts toc close
the Fernald Development Center. The Fernald Center, some 160 years
old, has been the residence of over 180 mentelly retarded residents
committed to the care of the Commonwealth. The Commonweal.th

anncunced, in 2003, its intention to move these residents to cne of

ities or to a community based

-

the ZIive cther residential faci
setting, whichever comports best with each resident's individual
service plan {("ISP"}. The Commonwealth has c¢ommitted itself to
transferring residents only 1f the Superintendent at Fernald
"certifies that the individual to be transferred will receive egual
or better services to meet thelr needs in the new location." Rigcci
v. QOkin {(Ricci III), 823 F. Supp. 984, 987 (D. Mass. 199%3). The
Commonwealth did transfer, in fact, some 49 Fernald residents

before February &, 2006.
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The federal district court, which has conscientiously and
with grest care presided over institutional reform litigation
concerning these mentally retarded persons since 1972, see
generally Ricci v. Qkin (Rigedi I), 537 F. Supp. 817, 819 (188BZ),
closed the underlying case in 1993 pursuant to a consent decree
whose terms it adopted 1inte & court c¢rder Xxnown as the
Disengagement Order, see Riccei ITII, 823 F. Supp. at 986-89.

Monetheless, in 2006, the court enjoined the Commonwealth
from transferring any more residents on the motion of a class of
Fernald residents alleging viclation of the decree. Ricci v. Ckin,
Nos. 72-04€%-7, etc. (0. Mass. Feb. 8, 2008) (order freezing
resident transfers and sppointing court monitor). The court found
that 1t had authority under the 1993 Disengagement Order to
investigate whether, as the plaintiffs alleged, the Commonwealth
was viclating the Disengagement Order. The court appointed =a
monitor, the U.3. Atteorney for Massachusetts, to investigate and
prepare a report. The court asked the monitor's report to address
"whether the past and prospective transfer processes employed by
the Department ¢f Mental Retardation comply with federal law, state
regulations, as well as the orders o¢of this court.” L3, The
district court's authority to investigate the allegations of
viclation is not at issue.

After recelving the report, the court, in an order dated

August 14, 2007, found that the conditions for recpening the case
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contained in the Disengagemsnt Order had been met. It also issued
a further remedial order, the specific tTerms of which we describe
later. Ricegi IV, 489 F. Supp. 2d at 92. Those orders are at
issue.

The Commonwealth's appeal is from both components of the
August L4, 2007 order. The appesl is supported by a number of
amici who are of the view that deinstitutionalization is in the
best interests of the Fernald residents.! In addition, the
Massachusetts Asscociation of Retarded Citizens, Inc. appeared as a
plaintiff-appe’lant urging reversal. The Disabllity Law Center
appeared as an intervenor—appellant also urging reversal.

On the other side, the plaintiffs' arguments to uphold
the district court's decision are supported by other amici.? 1In
addition, tThe Wrentham Association for Retarded Cltizens, Inc.

appeared as a plaintiff and appellee on behalf of a2 class corposed

! Amici In suppoert of the Commonwealth are: National

Asscciation of State Directors of Developmental Disabilities
Services; Association of Developmental Disabilities Providers of
Massachusetts; &dlib, Inc.; The Arc of the United States; Boston
Center for Independent Living; Independent Living Center of the
North Shore and Cape Ann, Inc.; Massachusetts Advocates Standing
Strong; Massachusetis Ceouncil of Human Service Providers, Inc.:
Massachusetts Families Crganizing for Change; MetroWest Center for
Independent Living, Inc.; MNational Disability Rights Network;
Northeast Independent Living Program; Service Employees
International Union; Local 509 of +the Service Employees
International Unicn; Stavros Center for Independent Living; and
United Cerebral Pzlsy.

z Amicl in suppert of the plaintiffs are: Massachusetts
Cozlition of Families and Advocates for the Retarded, Inc.; and
Voice of the Retarded, Inc.
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of residents at the Commonwealth's Wrentham Development Center,
stating that in its view, the issues involved in this case affected
residents 1n c¢ther state institutions for the mentally retarded
such as Wrentham.

We review first whether the district court had authority
to reopen this case because the Commonwealth violated the
Disengagement Order or the residents' constituticnal rights and
whether the court had authority to recpen on scme other basis.
Because we ceonclude there was no basis for the district court to
reopen the case or otherwise assert jurisdicticn, we do not reach
the issues relating to the remedial order. We reverse the district
court, vacate its order, and order dismissal of these proceedings
for lack of jurisdiction.

I.

We set forth the factual background for this suit,
starting with the events which precipitated these proceedings.
A. Actions By the Commonwealth Which Ied fto This Action

In three budgetary acts from 2004-2007, the Massachusetts
legislature directed DMR to take appropriate steps to consolidate
cr close its six Intermediate Care Facilities for the Mentally
Retarded ("ICFs"), 1including Fernald. Several reasons were
articulated. The legislation stated cone purpose of the directive

was to promote compliance with a Supreme Court decision, Olmstead

V. .C. ex rel. Zimring, 527 U.S. 581 {(19%%9). That decision, in
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turn, emphasized the congressicnal intent in Title II of the
Americans with Disabilities Act of 15851 {"ADA") to void
discrimination against mentally disabled persons by promoting their
placement into community settings. Another stated purpose was to
further the Commenwealth's own established pelicy of reducing its
instituticnal capacity and of providing services to patients in
less restrictive settings. This peolicy decision was grounded in
eviderce ol prior successiul transiticns of a number of mentally
retarded residents from residential settings, from the past closing
of other ICFs. Further, the Commonwealth was cognizant ¢of national
trends toward deinstituticnalization and the need for certainty in
planning matters such as perscnnel placement. The legislature
reguired OMR to reduce capacity at these ICFs, provided that equal
or better services for residents could be furnished in community
settings.

Another ceonsideration for the Commonwealth was how to use
its available resources for the care of the mentally retarded., DMR
had received estimates in 2001 for the amount of capital
expenditures needed to maintain each ICF. As of 2001, Fernald
needed $14.3 million 1in capital expenditures to repair its
infrastructure and $41.Z million to achleve full compliance with
the ADA. The Fernald Zfacility was ranked first among the
Commonwealth's ICFs in needed capital costs. Indeed, the average

i

daily cost of services at Fernald as of FY 2007 was over $700 per
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person a day, or $259,000 per person annually.” By contrast the
costs at the other ICFs ranged from $433 to $530 per day. The
Fernald per-resident cost was also more than 2.5 times the agverage
annual per-person cost of residential community-based services. In
2007, these were at $280 per day or $102,103 annually per patient,
including day preogrems and transportation services.,

As of May 2007, there were 186 Fernald residents liwving
in a facility that once housed nearly 2,000 individuals. The
reraining residents includec 131 in the profound range of mental
retardation, 40 in the severe range, 1Z in the moderate range, angdg
3 in the mild range. Fernald Center residents ranged in age from
36 to 95 years old, with an average age of 57. Some 38 Fernald
Center residents were aged ©3 or older.

In 2003, as =alid, the Commonwealth announced its
intention to close Fernald by transferring its residents to squal
or better care in its other five ICFs or intc community based
settings, including group homes.! The Commonwealth planned to keep
cpen at the Fernald campus a 24-person residential unit and a
skilled nursing center which can serve 29 individuals. It began
its program in 2003 and has successfully transferred 49% of

approximately 238 residents. 0f these, 35 residents were

> These figures in part reflect the reduced populatiocn at
Fernald due to the earlier transfers of residents.

4

This was a general pelicy anncuncement, which wag not
accompanied by a formal timetable to close Fernald.

—g-
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transferred to other ICFs and 14 were transferred to community
residences.

The efforts of the Commonwealth to make these transfers
were brought to a halt in February 2006 when, as described above,
the federal district court, acting at the behest of a purported
class of the remaining 189 Fernald residents, enjcined the process
pending further investigation.

B. The History of the Ricci Class Action

In 1972, residents of the Belchertown State Schocl, a
state instituticn for the mentally retarded, filed a class action
against state officials alleging that conditions there violated

their constituticnal and statutory rights. See Ricci I, 537 F.

Supp. at 819; see also Ricci TII1, 823 F. Supp. at 985-86. A class

action challenge to conditions at Fernald was filed on July 23,

1574, Complaint, McEvoy v. Goldmark, No. C.A. 74-276¢8-T (D. Mass.

July 23, 1974). Suits were also filed on behalf of residents of
other state institutions. See Ricci I, 537 F. Supp. at B1l9. The

actions were consolidated before Judge Taurc of the U.S. District
Court for the District of Massachusetts.

After the suits were filed, the court took day-long views
of conditions at the facilities. Ricci I, 537 F. Supp. at 820.
The court determined that the Commonwealth was not providing the
constitutionally required minimum level of care. The Commonwealth

defendants chose not to dispute this and instead "agreed to work
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with the plaintiffs and the court to fashion comprehensive remedial
programs that would be memorialized in the form of consent
decrees." Id. The parties entered into separate interim consent
decrees, one for each institution, in 1877, and z consent decree
governing personnel in 1978, Id., at 820-2Z1.

The district court actively oversaw the implementation of

the consent decrees for almost ten vears. Scge generslly Ricci v.

Okin, %78 F.2d 764, 764 (ist Cir. 19%2). On October 9, 1386, the

L]

~

court entered an order which set cut a list of specific tasks for
the Commonwealtn to accomplish and represented a Tstep of
disengagement” for the court. Zd. The order contemplated the
court's final disengagement aiter three vyears, a term that the
parties extended by agreement. Id. at 764-65.

The class action effectively ended in 1993 when the
parties entered into a final consent decree, which the district
court adopted in a final Disengagement Order.

c. Diseng ment Qrder

On May 5, 1993, the district court signed an order
"wlosing the federzl court's oversight of thel[l [consolidated]
cases." Ricci ITI, 823 F. Supp. at 985. The Disengagement Order,
which supplanted and replaced all prior consent decrees and court
orders, adopted the parties' £final consent decree. Several
provisicns of the Disengagement Order are important for purposes of

these appeals.

ul(:}_
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First, thne Disengagement Order terminated the court's
jurisdiction cver the cases. The cases could be reopened and
jurisdiction could be asserted only if certain explicit conditions
were met. The Order allowed "acticnl[s] to enforce the rights of
the plaintiff classes" only when they were brought "pursuant to the
terms of paragraph 7" of the Order. Id. at 98¢ (Disengagem=snt
Order ¢ 1),

Paragraph 7, in turn, &allowed class members to seek
enforcement ¢f the Disengagement Order i1f one or more of thres
conditions had been met. Plaintiffs were required te show that 1)
"defendants substantially failled] t¢ provide a state ISP process
in compliance with [the) Order”; 2} defendants engaged in Mz
systemic failure to provide services to c¢lass members as described
in [the] Crder"; or 3) defendants engaged in "a systemic failure to
provide I8P services reguired by [the] Order.” Ig., at 988
{Disengagement Order 9 7). The Crder did not, however, allow
plaintiffs to reopen "based solely on facts known by them as of the
date ¢f [the] Order.” Id. It alszo explicitly yprohibited
plaintiffs from enforcing the Commonwealth's state law cbligations
in a federal court acrion.

Second, the Disengagement Order cutlined the cbhbligaticns
DMR owes to class menbers. Under the Disengagement Order, the
Commonwealth may not transfer a class member from & state schocl to

a community residence "until and unless the Superintendent of the

_ll_
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transferring school . . . certifies that the individual tc be
sransferred will receive egquel or better services to meet their
needs in the new location, and that all ISP-recommended services
for the individual's current needs . . . are avallable at the new
location.™ Id. at 987 (Disengagement Orcder ¥ 4). This commits the
decision o transfer a resident of Fernald to the Superintendent of
Fernald, who makes the certification.

Review of that certification 1s not in the federal court,
but rather through state administrative procedures. See all
104 Mass. Code Regs. 29.15., Under the applicable regulations, if
an individual or guardian obijects t¢ the transfer, he or she may
file an appea. within 30 days of receipt of the ISP, DMR must
attempt to resolve the matter through an informal conference with
the client and his or her legally authorized representative. The
resident may then petition for & hearing. Ths individual has the
right to be represented at the hearing, to present evidence and
call witnesses, and to examine DMR's records. Under state law,
"[tlhe hearing officer shall determine which placement meets the
best interest of the werd giving due consideration to the
ocbjections to the placement made by the relative or permanent
guardian.” Mass. Gen. Laws., ch. 123B, § 3. The oblecting party
may then seek judicial review of the hearing officer's decision
through appeal to superior court. See Mass. Gen. Laws. ch. 303, §

i4. There is no c¢laim in this case that the Superintendent has

,......12_



Case 1:72-cv-00469-JLT Document 267 Filed 10/02/08 Page 13 of 14

failed to make such certifications for pricr transfers from Fernald
or will fail to do so for future transfers.

Third, the Disengagement Order detalls the Commonwealth's
obligations with regard to the ISP process. An ISP detalls each
resident’s "capabllities and needs for services" such as medical or

psychological care, Ricedi III, E23 F. Supp. at 986-87

(Disengagemsnt Order 9 Zi{a}}; see gensrally 104 Mass. Code Regs.
25.06 (2. ISPs are drafted after individual meetings betwsen
evaluating professionals and clients and thelir guardians. Bge 104
Mass. Code Regs. 28.06({2}) (b). The Disengagement Crder reguired DMR
to comply with state regulations governing I8P planning and
mandated that any changes to the Commonwealth's I8P regulations

continue to "guarantee that each class member be provided with the

least restrictive, most normal, appropriate residential
environment.," Rigel II7, 2232 F. Supp. at %87 n.Z2; see aliso 104

Mass. Code Regs. 29.06{(2) (a) (2},

. The Motions to Reopen

The Ricci class members filed a motion to recpen the case
in 2004. The Massachusetts Asseclation for Retarded Ciltizens, Inc.
appeared as a c¢lass representative for the Wrentham and Dever
plaintiff classes, who had not been included in the Ricegi class
members' motion to reopen but had separately alleged that DMR was
rot in substantial compliance with the Disengagement Order. It

ultimately filed a notice of appesal from the district court's

_13.“
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August 17, 2007 order. &s a result, we have two appeals before us
from the same district court order. The Riccli class members based
their 2004 motion to recpen on the Commonwealth's alleged viclation
of the Disengagement Order. Specifically, they claimed that the
Commonwealth had "Ysubstantially falled to provide a state ISP
process in compliance with the Order, ™ had engaged in "a systemic
failure to provide services to class members as described in the
Crder, " and were "not in substantiszl compliance with the Crder with
regard to systemic issues.” Motion o Reopen and Restore Case o
Aotive Docket and Enforce the Final Crder of May 12, 1983, at 1,
Riged IV, 4%$3 F. Supp. 2d 89 (D. Mass. Z2007) (Nos. 72-04¢68-T,

° As noted, the court appointed a special monitor to

eti. .
investigate the allegations raised in the plaintiffs’ motion and
their reports to the court.
E. The Monitor's Report

The court monitor completed a 13-month investigation into
the transfers from Fernald between February 26, 2003 and February
8, 2000. The monitor reviewed all of DMR's records for the
transferrecd i1ndividuals and interviewed most of the individuals or
their guardians. The monitor also visited the individuals' new
clacements as well as all of DMR's ICFs and many of the locations

for community placemsnt. In =addition, the monitor hired

€
S

Plaintiff Wrentham Association filed 2 similar motion on
February 7, 2006, The motion contained similar allegations and was
premised on similar grounds.

-4
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independent mecical professionals to assess each individual whose
tranefer was planned, in order to review whether these individuals
would receive "equal or better®™ services in the new locaticon.

The monitor reviewed zllegations that DMR had violated
the Disengagement Order's reguirement that it "certvifyl] that
individuals to be transferred will receive equal or better services
at thelr new residences™ and "certify[l that ISP recommended
services for the individual's current needs are avallable at the
new location.” The monitor's report concluded that DMR had
complied with both obligations.

The report also found DMR to be in compliance with its
procedural cobligations under state law, such as the requirement it
provide notice to guardians fortyv-five days in advance of a

transfer and the regquirement that it ensure guardians knew they had

)

a right to visit and examine the vproposed homes. The report also

3

found no vioclations by DMR of ZIfederal regulations, such as 42
C.F.R. § 483.12, which governs transfer standards for skilled
nursing facilities. Finally, the monitor found no violation of
state regulaticns governing informed consent. Seg 115 Mass. Code
Regs. 5.08({1} (a}).

In addition, the monitor sxamined conditions at the
Commonwealth's other ICE facilities, to which Ferneld residents

could be transferred, The monitor concluded that "{elach facility
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currently ha d] the minimum services, taffing and amenities to
rovide egqual or better services.®

The monitor's report alse inguired into guardians'
gzzessments of thelir satisfacticon with the resulting placement and
thelr participation in the transfer decision. The monitor repcorted
the results of & survey distributed to guardians of the 45
transferees. Guardiansg were asked to rate thelr satisfaction with
their wards' placements on a scale of one to five, with one being
the most favorable., The results showed 78% rated their
satisfaction ag a "1,"™ 14% rated thelr satisfaction a "2,7" 1% rated
their satisfaction & "4,7" and another 1% rated their satlisfaction
a we "

Thus, the menitcr’s report concluded that the DMR had
complied with the Disengagement Order and state and federal law in
effectuating past transfers of residents from Fernald.

As to future transfers, the report cffered the monitor's
opinicn that:

As a result of a year long
investigation, cur office has concluded that

some of the residents at Fernald could suffer

an adverse impact, elther emotignally and/or

physically, 1f they were forced tc transfer

from Fernald *to another ICF/MR o©or to a

community residence.

. + . Fernald residents should be
allowed to remain at the Fernald facility,

since for some, many ©r mest, any other place
would net meet an "egqual or better” outcome.

-1 &
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Report of Court Monitor Michael J. Sullivan at 27, Rigel IV, 499 F.
Supp. 2d 89 (D. Mass. 2007) (No. 72-04¢%-T) [hereinafter "Monitor's
Report"i. The mcnitor stated his opinion that "residents should
continue to have the cpportunity and option to move from Fernald to
other ICFs, or to a community residence, provided that the
Certification Process 1ls enforced" but that "Fernald residents
should be allowed to remain at the Fernald facility.”" The monitor
also suggested that Fernald could be changed by reducing the
facility's acreage, building new residential units, and
consolidating residences.

F. The District Court's August 14, 2007 Crder

The district court reviewed the monitor's report,
affirmed the monitor’s finding that there had been no past
violaticn of the Disengagement Order, and agreed that "[flor some
Fernald residents, a transfer 'could have devastating effects that
unravel years of positive, non-abusive behavior.'" ZRicgl IV, 499
F. Supp. 24 at 21 ({(gquoting Monitor's Report at 24). The court
concluded that "the Commonwealth's stated gleobal policy Jjudgment
that Fernald sheould be c¢losed hald] damaged the Commonwealih's
ability to adequately assess the needs of the Fernald residents on
an individual, as opposed to a whelesale basis.”  Id. (footnote
omitted).

On this basis, the court held that 2 necessary condition

for f{ederal court intervention -- that the Commonwealth had engaged

.17~
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in a "'systemic failure' to provide a compliant ISP process” -- had
been met. Igd. at 91, The court issued a mandatory infunction to
remedy this failure:

Any further communication from Defendant

Commonwealth of Massachuseiis Depariment of

Mental Retardation to Fernald residents and

thelr guardians which sclicits choices for

further residential placement shall include

Fernald among the options which residents and

guardians may rank when expressing their

vreferences.,
Id, at 82. The court administratively closed the case and the
Commonwsalth appealed,

Iz

The Commonwealth argues that there was no basis on which
the court could assert jurisdiction over the matter and asks that
the action be dismissed.®

The Commenwealth argues that there are threes bases on
which the court might have authority fo reopen, but says none is
present here. Those bases are "the defendants' failure to abide by
the terms of the [Disengagement Crder]; an ongoing viclation oi the

Constitution; or a significant change 1in either the factual

circumstances or the law,” The first basls arises from the terms

¢ Even 1f the district court did have authority, the
Commonwealth argues, the August 2007 crder was improper because:
{1} it exceeded the bounds of the 1993 Disengagement Order; {2} it
improperly issued a mandatory injunction when neither federal law
nor the Disengagement Orcer had been violated; and (3) it
effectively mandated that <the Commonwealth keep Fernald open
indefinitely, which is beyond the nower of a federal court. We do
not reach those arguments.

T



Case 1:72-cv-00469-JLT Document 267-2 Filed 10/02/08 Page 5 of 18

of the Disengagement Order itself, See Ricci 11T, 823 F. Supp. at
988 (Disengagement Order € 7). The second condition reguires that
there pbe a finding of & violaticn of a federal ceonstitutional
provisicn, thus providing a basis to issue z decree, but the decree
"must directly address and relate t¢ the constituticnal violation,™

Millikern v. Bradiev, 433 U.S. 267, 281-82 (1%77); see alsg Lovell

v. Brennan, 728 F.2d 560, 564 (lst Cir. 1%84) [ncting that a court
may exercise continving HJurisdiction in & case i1f 1t finds a
constitutional wiclation or the likelihood of a constitutional
vioclation in the near future;. The third and £inal condition
represents the "traditional power of a court of equity to modify

its decree in light of changed circumstances,” Frew ex rel K Freow v,

Hawkins, 54C U.85. 431, 441 (2004}, subiject to the strict limits the
Supreme Court has imposed for finding such modifications.’

The district court based its autherity to issue the order
on the first condition: a purpcrted violation under the terms of
paragraph 7 of the Uisengagement Order. Plaintiffs uvrge zifirmance
on that ground but argue the order is supportable on the other two.

We conclude that the district court coes noct have

authority to reopen the case on any permissible basis, We explain.

¥

The plaintiffs argue that the court's conclusion that it
had authority to recopen can also be justified as an exercise of its
"ancillary jurisdiction®™ or "inherent “Jurisdicticn.”™ We discuss
this argument later.

-] G-
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A, Wnether the Consent Decree Provided Auvthoriiv to Regnpen
the Case

The Diserngagement CUOrder a.lows class members to sesk
enforcement ¢f the defendants' obligations in federzl court "[i]f
the defendants substantlally fail to provide a state ISP process”
as detailed in the Disengesgement Order or "if there is a systemic
failure to provide services to class members.”" Ricci 1II, 823 F.
Supp. at %88 (Disengagsment Order § 7). The district court held
that the Commonwealth's administration of the ISP process under its
clobal closure policy "amountled] to a 'systemic failure' to
provide a compliant ISP process” within the meaning of the 19883
conzent decree, Riggi IV, 499 F. Supp. 2d at 91.

The terms of the consent decree embodied in  the
Dissngagement Crder, like any contract construction lssue, present

an issue of law that we review de novo. See gensrallv FLA.C.. Inc

v. © rati deg uro e Vi e F , 449 F.3g L&

(J T
}_._a
0
Py
-
n

¢t

Cir. 20086). 0Our view of the proper construction is different from
the district court's,
Several provisions of the Disengagement Order are

important. First, the Order plainly contemplated that DMR, in

bt

P

discretion, would be able to close institutions.? Ricci TII, 823

§ In 1983, years before it issued the August 2007 order,
the dis*ricz court recognized the Disengagement COrder 4id not
pronipit the closing of any facility. XRigc: III1, 823 F. Supp. at

987 (" [N]lothing in this Order is intended to detract from or limit
the discretion cf the defendants in . . . allocating its rescurces
to ensurse egulitable treatment of i1ts clitizens."}. It =also

20
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F. Supp. at 987 (Disengagement QOrder § 3). Second, the Order does
not permit state law, including the ISP regulations or review of
the Superintendent’s certification decision, to become enforceable
in the federal court. Id. at 988 (Disengagement Order 9 7({b}).
Thus, the Disengagement Order preserved to DMR the discretion to
"allccat[e] its resources to ensure eqguitable treatment of its
citizens without <federal court interference.” Id. at 887
{Disengagement Crder § 5).

The defendants’' practices under the Disengagement Order,
as the monitor feound, were consistent with the terms of the COrder.
In fact, DMR had earlier c¢losed twoe residentiasl facilities, the
Dever School in 1892 and the Bel_chertown School in 2002, The
parties had agreed to the consent decree against the background of
& 1991 policy anncuncement by then-Governor William Weld that
several DMR facilities would be consolidated and that the Dever
School would be closed within three years. Zee generallv Riced 1T,
781 F. Supp. &t 827 & n.3. So long as equal or betier services
remain available for each resident elsewhere, the closing of one

residential facility such as Fernald cannot itself constitute &

viglation of the Disengagement QOrder.

acknowledged in 1292 that DMR could clese any facility. Ses Riccl
v. Qkip {RBigci 1Ty, TBL F. Supp. 82€, B27-28 (D. Mass. 1%%2; ("The
court 1s not opposed to the eventual ¢losing of Dever or any other
[pre-~15%93]1 Consent Decree facllity."); see a2lso Riccod IV, 459 F.
Supp. 2d at 92 n.17 {"The court maintains [the position articulated
in 1992].7".

- -
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There 1s also no basis for & conclusion that the
Commonwealth has fziled to meet The conditions it agreed To meet as
to how 1t goes about providing care to c¢lass members. Ceéntrally,
the Commonwealth 1s required teo undertake an ISP precess that

putlines the services each individual class member needs. See

generally Eicci IIT, 823 T. Supp. at 986-87 {(Disengagement Order §

29 . Again, the record contains no evidence that DMR failed to
discharge 1lts ISP duties for any Fernald resident betwsen 2003,
when the policy was announced, and 2007, To the contrary, the
menitor found that DMR had complied with its obligations in that
period.

The district court nevertheless concluded that the
Commonwealth's operation of the ISP process against the background

=

of its policy decision to clese Fernald constituted a systemic
fallure. The court reascned that in anncuncing 1ts intention to
close Fernald, the Commonwealth "eviscerate[d] ([the] opportunity
for fully informed individualized oversight," "dismiss[ed] the
penefit of hearing the veoices and wishes of those most directly
impacted, ” and "depriveld] the DMR lisell c¢f valuable informaticn,
Thereby undermining the eificacy of the ISP process." Rigoci 1V,
49% F. Supp. 2d at 91. @Given that the monitor feound and the court
accepted that the transier ¢ 49 patients after the 2003

announcement fully complied with the Disengagement Order, it cannot

follow that the fact of the announceméent caused a systemic failure.

-7 -
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Indeed, the 2003 anncuncement was not the first but one of several
announcements made of a closing or phase-down of a DMR institution
over a l5-year pericd. The pre-2z003 anncuncements did not cause
there 1o be systemic faillures or damage the pleintiffs' ability
adeguately to participate in the ISP process, nor did the 2003
announcement. The monitor found there had been full compliance
with the consent decree as to these earlier closings of facilities.

Further, the Disengagement Jrder reguires the defendants
o follow an ISP process but does not predetermine the placement
which will resulft at the end of the IST process. The Disengagement
Crder, by its terms, does neot guarantees any class member any
particular residential placement, nor does 1t guarantee that
Fernaid be malintained open so long as any particular resident
prefers to remain there,

This, in turn, has seversgl consecuences. The removal of
one of severali available residential facilities which have been
found to comply fully with the Disengagemsent Crder cannot itself
result in there being a viclation of the I8P process. TFurther, the
very nature o¢f the I8P process itself conftradicts tThe district
court's conclusion. Az the Commonwealth notes, the ISP process
focuses oniy on the services a resident 1s to receive; the ISP
process does not specifiy where those services are to be delivered.
See generally 115 Mass. Code Regs. ©.20-6.25; cf, Riced II, 781 F.

Supp. at B27 n.4 (noting, in discussing ISP process for Dever
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residents, that Y [rlecommendation[s] as to residential and program
placement are based ¢n evaluation of the actusl needs of the
resident or client rather than on what facilities and programs are
currently avalilable").

The Commonwealth also argues that its closing ¢f Fernald
could have no effect on the I8P process in the future because the
Commonwealth and the class members entered into a stipulation,
filed with the court on December 29, 2004, zthat incluced an
agreement that:

The Department, 1its representatives, and

employees shall not discuss alternative

placement . . . for individuals at Fernald

during the team meeting convened to develop

the individual's annual ISP. The annual ISP

meeting shall be limited to the identification

and recording c¢f the individual's current

neads and supperts. The descripticn of an

individual's neesds and supports as defined in

the ISP shall be independent of any discussion

regarding where the individual currently lives

or what level or type o¢f steffing exists

there, and shall be based sclely upon

professiconal and direct care assessments done

by persons in their assigned roles.

Stipulation at 1, Ricci I¥, 488 F. Supp. 2d 88 (D. Mass. 2007
(Nos. 72-04¢9-T, =tc.) (cizations omitted). As the Commonwezlth
points out, the stipulation creates even further distance between
discussions of placement and the ISP process.

Further, the district c¢ourt's injunction did not rest on

the likelinhood that the remaining Fernald residents systemically

would be transferred into a location that was not "equal t¢ or
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better” than Fernald. There is no basis in the record for such a
conclusion. The monitor found that the other residential
facilities were at least egqual to Fernald. Rather, the court
concluded that the systemric fzilure consisted of "laldministering
[the ISP] process under the global declaration that Fernald will be
closed." Rigci IV, 495 F. Supp. 2d at 21. Under the Disengagement
Order, the guestion of whether s transfer will result in an equal
or better placement 15 separate from the guestion whether the
Commonwealth has correctly impliemented the I8P process. The

section o©f the UDisengagemsnt Order which deals with transfers

Defendants shall not approve a transier
of any class member out of a state school into
the community, or from one community residence
o another such residence, until and unless
the Superintendent of the transferring school
{or the Regional Director of the pertinent
community ragion) certifies that the
individual to be transferred wiil recelve
equal or petter services to mest their needs
in the new location, ang  that all
I8P—recommernded serviges for the individual's
cyurrent needs as ldentified ip the 18P are

o3 ol new gtion.

iged TII, 823 F. Supp. at 987 (Disengagement Orxrder 9 4) (emphasis
added). Under the language of the Disengagement Qrder, a resident
may not be transferred to a new location until the Superintendent
certifies that the location can satisfactorily provide all ISp-
recommended services. Tnis Aindividuzslized process, that the

Commonwealth has followed, cannot constitute a "'systemic failure'
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to provide a compliant ISP process." The legal premise for the
court's conclusion was in error.

The plaintiff class members have expressed thelr concerns
that the ocutcome of the ISP process for tThe remaining Fernald
residents will not result in their receiving egual or better
services.,® That determination, by its nature, must be made on an
individual kasis. The Disengagement Order and state regulations
provide s procedure and a place where Individual disputes about
adeguacy o©of the services resulting Ifrom the ISP process may be

heard. See generally 104 Masms. Code Regs., 29,15, Again, the

Disengagement Order commits these disputes to resclution in a state
forum and under state law and thus provides no basls for federal
court intervention. A resident who 1s the subliect of the ISP
process may reguest @ conference and an adiudicatory nearing, which

ncludes procedural safeguards and the right teo judicial review in

lnx.

the state Superiocr Court.

IZ in an individual case there is a failure tc provide
through the ISF process "an individualized and perscnalized
anaiysis of each resident,” a concern expressed by the district
court, then the remedy is provided by state regulations, which

inform the ISP process. See geperally 115 Mass. Code Regs. 6.25.

G

§ Plaintiff Wrentham Association argues that the record
shows there was intimidation of residents. Neither the district
court nor the monitor found any intimidation during +he relevant
period and the record does not sustain the accusaztion.

o
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This concern then, does not satisfy the conditions for reopening
the decree or warrant federazl intervention in state proceedings.

The conditions precedent set forth in the Disengagement
Order for the court to reopen the case have not besen met and the
court erred in concluding otherwise.

B. Whether There Was Authoritvy Under the Modification
Doctrine

In reopening the consent decree, the district court did
not rely on the doctrine that in Ilimited circumstances, consent
decrees 1n institutional reform cases may be modified. In faet,
this theory was not advanced before the district court. Several of
the briefs advance this medification raticnale as an alternative
rationale which they argue would support the court's reopening of
the decree. Given the significance of this case, we address the
gquestion, We hold that the plaintiffs have not met and cannot meet
thelir burﬁen to establish that modificeation is warranted and that
the court thus lacked jurisdiction to modify the consent decree.

on Rufo v Znmates of Suffolk County Jail, 5GZ2 U.3. &7

{19821, the Supreme Court set forth the standards that apply when
"a party seeks modification of z term of a consent decree that
arguably relates to the vindication of a2 constitutional right.™
4. at 382 n.7. The district court can modify the decree only on
a showing of & significant change in circumstances. Id., at 383,

The party seeking modification has the burden of showing "a
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significant change either in factual conditions or in law.® I1Id. at

384,

There is no justification in the modificetion raticnale
under Rufo to reopen the consent decree.™ There has bDeen ng
significant change in factual circumstances. The parties, and the
Disengagement Order, recognized that the Commonwsalth might chooss
to c¢lose any of the residential facilities, including Fernald.
There has also been no significant change 1in law which would

warrant reopening the decree. Indeed, the law has moved in &

direction disfavoring instituticnalization of residents. The
Commonwealth cites COlmstead as recognizing that federal law now

favors community placement of imstitutionalized individuals.> In
additicn, the Commonwealth notes that law of neighboring states,
including Maine, Hew Hampshire, and Rhode Island, has moved away

from institutionalization completely.

= We do not need o reach the preliminary question of
whether the modification doctrine can apply at all when the parties
have in a consent decree defined the conditions for reopening.

= Amici, Massachusetts Coalition of Families and Advocates
for the Retarded, Inc. and Voice of the Retarded, Inc., filed a
brief in this court in support cf appellees that argues toc the
contrary that the core holding of gomstead doss not endorss
deinstitutionalization but requires an individualized assessment
that conslders "the views of treatment professionals; the views of
the affected individual; and state resources." Amici, the
Asscriation of Ceveloprental Disabilities Providers of
Massachusetts and others, filed a brief in support of appellants.
They argue that there has been a paradigm shift throughout the
nation in faver of deinstitutionalization.

We note but have no need to address these different views.

-2
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C. Bhether There Was Authority  to Reopnen  Due fo
Constitutional Violations

The plaintiifs argue that there is a separate kasis to be
found in the Constitution, which would support the district court's
assertion of jurisdiction. They argus that there has and will be
a violation of the residents' due process rights. The district
court wisely dic not rely on this ground. There 1s no basis in the
record for this assertion. The record 1s to the contrary

The plaintiffis allege that "a process that would permit
the transfer of residents from Fernald without [zllowing them]
meaningful participation™ violates principles of due process. But
the record coes not show that there has been a "lack of meaningful
participation.” The record provides no bkasis to infer, much less
to  demonstrate, that there will be a lack o¢f meaningful
participation., The monitor made no findings that DMR had prevented
residents or guardians involved in transfers between 2003 and 2006
from participating meaningfully in discussions of their transfer.
The findings are that there was full compliance with the

Commonwealth's obligations.

D. Hhether Other Grounds Provided Authoritv to Renpen

This leaves only the attempt of the plaintiff class to
recharacterize the district court's assertion of jurisdiction as an
exercise of Tancillary CGurisdiction.” Plzintiff H#rentham

Association makes a related argument that a court has "inherent
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guthority™ to enforce its own orders.*® Neither doctrine zpplies
here,

"Ancillary Jurisdiction™ is a term with a specialized
meaning, and the term has no application here. Nor does the court
have "inherent authority" to revisit its Disengagement Order. In

Eokkonen v. Guardian Life Insurance o, of America, 511 U.S. 375

(1994}, the Court explained that ancillary jurisdicticn can be used
for two limited purposes: " (1) to permit disposition by a single
court of claims that are, in varying respects and degrees,
factua.ly interdependent . . . ; and {2} tTo enable a court o
function successfully, that 1s, t¢ manage its proceedings,
vindicate its authority, and effectuate its decrees.”™ Jd. at 375~
20 (citations omitted). In discussing the second purpose, tThe
Court noted that a district court may possess "inherent authority”

o address violations of an order where 1t retains jurisdiction in

ared.

pok

a2 separate provision, but only when the order itself 1s vio
Sge id. at 380-81. The Court fcound that neither power justified
federal court Jjurisdiction to revisit a settlement agreement
between two parties where the court order did not contain a

provisicn retaining jurisdiction. Kokkonen thus stande for the

i

The Wrentham Association argues that, in addition to its
inherent authority, the district court explicitly retained
jurisdiction here. Any jurisdiction retained in the Disengagement
Order, however, could be activated only after certain conditions
precedent, such as a showing of a systemic failure of the ISP
DrOCess, were met.

_30_
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propesition "that district courts enjoy no free-ranging 'ancillary'

Jurisdiction to  enforce consent decrses, but are Instead
constrained by the terms of the decree and related corder." PRigford

v, Veneman, 2%2 F.3d 918, 924 (D.C. Cir. 2002) {citing EKokkpnen,
511 U.S. at 381). The district court's ancillary jurisdiction thus
did net provide authority te reopen the Disengagement Order absent
& showing, not sustainable here, that the terms of the
Digengagement Order itself had been viclated.

IIT.

The issue this court decides concerns the limits con the
Jurisdiction ¢f the federal courts. We do not decide the issue of
what path best serves the interests of the residents ¢f Fernald and
the other parties whe have a stake in this matter. People of good
faith can and do passiocnately differ about the Clommonwealth's
intention to close the Fernald Center. We hold only that the
district court lacked authority to reopen the consent decree in
this case and that it lacked fjurisdiction on that ¢r any other
basls tTo reopen and to enter the orders it did.

We reverse and direct entry of Jjudgment dismissing with
prejudice the claims plaintiffs have brought in this acticon. In
doing sc, we also recognize the able stewardship exercised by the
district court over the years, which led t¢ the improvement of
conditions for the Fernald residents and to the landmark 19593

consent decrse,

-3l



Case 1:72-cv-00469-JLT Document 267-2 Filed 10/02/08 Page 18 of 18

It is so ordered.
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