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CLERK
U. 8. DISTRICT coy
MIDDLE DIST. oF ALZT

EMPLOWMDJ‘S@MMATION
LITIGATION AGAINST THE STATE
OF ALABAMA, et al:

EUGENE CRUM, JR, et al.,
Plaintiffs,

CIVIL ACTION NO. 94-T-356-N

STATE OF ALABAMA, et al.

Defendants.

MOTION FOR CERTIFICATION OF A PLAINTIFF CLASS

Come now the plaintiffs and move, on behalf of themselves and the putative class they seek
to represent, for certification of the following class pursuant to Fed. Rule of Civil Procedure
23(b)(2):

All African-Americans who applied for employment opportunities
with the State of Alabama, or would have applied for such
opportunities in the absence of the racial discrimination challenged
in defendants’ selection procedure.
As grounds for class certification, the plaintiffs state as follows:
1. The State of Alabama and its various subordinate agencies and departments utilize a

common selection procedure administered and overseen by the State of Alabama Personnel

Department and Board (“SPD”), as the agent of all such agencies and departments. See, Powers v.
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Alabama Dept. of Education, 854 F.2d 1285, 1294 (11th Cir.), cert denied, 109 S.Ct. 3158
(1988)(Holding State of Alabama departments to be liable for the acts of the SPD because "an
employer cannot delegate several aspects of its promotton procedure to another agency such as SPD
and then escape liability if that agency develops discriminatory practices."), Williams v. City of
Montgomery, 742 F.2d 586, 589 (11th Cir. 1984). This selection procedure includes a common
recruitment, examination, and certification process pursuant to which SPD administers the
recruitment of potential applicants, the receipt of applications on a single interdepartmental
application form, the determination and approval of exam eligibility requirements, the simultaneous
screening of applications received to determine if the applicant is "qualified" for the classification
and "eligible" for the examination, the administration of common examinations to form common
registers from which all departments and agencies draw candidates through the issuance of
certificates of eligibles, the certification of eligibles to departments for consideration, and the review
and approval of the appointments made from such certificates of eligibles. As will be established
at the evidentiary hearing on class certification, the experience of the class representatives with this
joint, interdepartmental selection procedure is typical of the experiences of the entire class.

2. As a part of their individual and class claims, the plaintiffs challenge systemic
discrimination in the administration of this selection procedure which is common to all defendants.
The remedies sought in this case will require structural modifications to this common selection
procedure.

3. The modifications to the challenged selection procedure which are sought in this action
should not be entered piecemeal against only certain departments or agencies, creating a multitude

of different merit systems which vary from one department or agency of the State of Alabama to
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another.

4, The common claim against the defendants’ selection procedure is that it
disproportionately eliminates African-Americans at each of its stages. The aspects of the selection
procedure that are challenged by the named plaintiffs/class representatives in their individual claims
and in the claims brought on behalf of the putative class fall into three principal categories: (a)
recruitment and exam eligibility practices which disproportionately exclude African-American
eligibles from examinations and placement on State Merit System registers; (b) examinations which
unnecessarily disadvantage the scores, and thus ranks, of African-Americans on such registers; and
(c) manipulation of the registers and certificates of eligibles to avoid or disadvantage African-
Americans in the certification and appointment phase of the selection procedure.

5. The individual claims of the named plaintiffs/class representatives are embedded in this
systemic claim brought against the defendants’ common selection procedure. Plaintiffs will establish
at the class certification hearing that the class representatives have been injured and adversely
affected by the selection procedure in the same ways as the putative class and thus, have claims that
are typical of those of the class. The class representatives include a cross-section of the putative
class who have no conflicts of interest and can provide adequate representation through counsel who
have successfully prosecuted similar class actions for many years. The named plaintiffs and class
representatives seek the same relief for themselves as they do for the putative class.

6. The putative class, which numbers over 90,000 members, is too numerous to join and
seeks only equitable relief, satisfying numerosity and making certification under Rule 23(b)(2)
appropriate.

7.  The selection procedure challenged in this matter is common to all State of Alabama
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Merit System job classifications regardless of the department or agency involved and will involve
a common method of proof and evidence at trial regarding whether such procedure is racially
discriminatory, both as to the putative class and the individual class representatives.

8. Denial of class certification will result in a multiplicity of separate trials challenging this
common selection procedure, but in the less efficient context of individual fact situations and
individualized efforts to establish liability regarding particular plaintiffs. Such a series of individual
trials would have no preclusive effect on one another insofar as the plaintiffs in such separate cases
are concerned.

9.  Absent class certification, the issue of Title VII liability will have to be repeatedly re-
litigated in a series of hundreds of individual lawsuits involving the same type of systemic
discrimination as raised by the plaintiffs in this action.

10. A single class-wide trial is clearly a more economical and effective means of resolving

the systemic claims brought against the defendants’ common selection procedure in this case.

WHEREFORE, premises considered, the plaintiffs would move this Honorable Court to

certify the class sought herein.
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OF COUNSEL.:

Respectfully submitted,

Rl - CLAL ),

Robert F. Childs, Jr.
Rocco Calamusa, Jr.
Counsel for the Plaintiffs

GORDON, SILBERMAN, WIGGINS & CHILDS, P.C.

420 North 20™ Street

1400 SouthTrust Tower
Birmingham, Alabama 35203
205/328-0640

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been served by placing same
in the United States Mail, properly addressed and first class postage prepaid, on this the = day

of March, 2003, on the following:

Thomas T. Gallion I11

Haskell, Slaughter, Young, & Galleon
P.O. Box 4660

Montgomery, AL 36103

Henry C. Barnett
Christopher W. Weller

Capell, Howard, Knabe & Cobbs, P.A.

P.O. Box 2069
Montgomery, AL 36102-2069

Warren B. Lightfoot, Jr.
Maynard, Cooper & Gale, pc
1901 Sixth Avenue North
2400 AmSouth/Harbert Plaza
Birmingham, AL 35203

Joe Musso

Cabaniss, Johnston, Gardner, Dumas & Oneal
700 Park Place Tower

Birmingham, AL 35203

T. Dwight Sloan III
Balch & Bingham

P.O. Box 306
Birmingham, AL 35201

William J. Huntley, Jr.
Huntley & Associates, P.C.
P.O. Box 370

Mobile, Alabama 36601
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Margaret L. Fleming

Office of the Attorney General
11 South Union Street
Montgomery, Alabama 36130

Robbie Hyde

Webb & Eley, P.C.

166 Commerce Street, Suite 300
Post Office Box 238
Montgomery, AL 36101-0238

Lisa W. Borden

Berkowitz, Lefkovits, Isom & Kushner
1600 SouthTrust Tower

Birmingham, Alabama 35203

Mary Beth Martin

U.S. Department of Justice
Civil Rights Division
Employment Litigation
P.O. Box 65968
Washington, DC 20035

Beverly P. Baker

Attorney at Law
Miller, Hamilton, Snider & Odom, LLC

2501 20" Place South, Suite 450
Birmingham, Alabama 35223

Courtney W. Tarver

Deputy Attorney General/General Counsel
Alabama Dept. of Mental Health & Mental

Retardation
Post Office Box 301410
Montgomery, Alabama 36130

John J. Park

Office of the Attorney General
11 South Union Street
Montgomery, Alabama 36130

Andrew P. Campbell

Campbell, Waller & Loper, LLC
2100-A SouthBridge Parkway
Suite 450

Birmingham, AL 35209

Alice Ann Byrne

Alabama Department of Personnel
64 N. Union Street, Room 300
Montgomery, Alabama 36130

Susan B. Anderson

Attorney at Law

770 Washington Avenue
Suite 570

Montgomery, Alabama 36130

J. Dorman Walker, Jr.

Attorney at Law

Balch & Bingham

P. O. Box 78

Montgomery, Alabama 36101-0078

David W Long-Daniels
Sirote & Permutt

2311 Highland Avenue South
P. O. Box 55727
Birmingham, Alabama 35205
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