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W IN THE UNITED STATES DISTRICT COURT K7 '/ 7i J, MUNRLY
FOR THR SOUTHERN DISTRICT QOF OHIQ P
EBASTERN DIVISION
QoG =3 FH 185

AUG-@4~2003

UNITED STATES OF AMERICA,

Plaintiff,
vs, Civil Aetion 2:99-Cv.1087
Judge Holschuk
Magistrate Judga King
CIT¥ OF COLUMBUS. OHIO, &t al., US v. City of Columbus

=== AR

REPORY AND RECOMMENDATION

This is an aétion for injunctive and declaratdry'relief,
instituted uﬁher the provisions of 42 U.8.C, §14141, in which the United
States alleges that officers of the Columbus Division of Police have
engaged in a pattern or practice of conduct vioclative of federal law and
that the defendant city has tolerated the alleged misconduct by failing
to implement adeguate peolicies, training, supervision, monitoring and
incident investigation procedures. This matter is now before tha Coure
ort the motion to dismise filed by the defendant city and on the motion
for judgment on the pleadings filed by the defendant-intervenor, the
Fraternal Order of Police,‘ Cit‘.;y Lodge No. 8 [referred to joincly as
“movants”] .

In their mOtior';S, the movants argue, first, that the Court is
without subject matter jurisdiction over the claims asserted in the
action because Congress exceeded its ccns:itut_idnal authority in

promulgating the statute upon which the complaint is based, 42 U.s.C,
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§14141. Movants argue, in the alternative, that the original cowplaint
fails to atate a elaim upeon which relief can be granted becauge it
purports8 to impose vicaricus liability on the defendant city, because it
fails to allege with spegificity the claimed wrongdoing of the defendant
city or its police officera, and because i{ts allegationa are, in whole
cr in part, untimely. Al:hough_plaintiff has filed a motion for leave
to amend the complaint in order to assert an additional elaim of racially
discriminatery conduct, that mption.remains pending. The Qourt will

therefore consider the movants’ motions solely by raference to the

original somplaint.

I. STANDARD

Where the Court‘s subject matter juriadiction is challenged
under Fed. R. Civ. P. 12(b) (1), the plaintiff bears the burden of proving
jurisdictian. RMI Titanigm Co. v, Wéstinghouge Elec¢., Corp., 78 P.3d
1125, 1134 (6% Cir. 1996) . When considering a motion to dismiss pursuant
tao Fed. R. Civ. ?. 12(b) (6), tha Court must construe the complaint in the
light most favorable to the plaintifﬁ and accept all well-pleaded
material allegations in the complaint as true. Scheuer v, Rhodes, 416
U.S. 232, 236 (1974); Roth Steel Products v. Sharen Steel Corperatioen,
708 F.2d 134, 155 (Sgh Cir. iBHB). " [A]  complaint should not be
dismigsed for fajilure to state a claim unless it appeara beyond doubt
that the plaintiff can prove no set of facts in support of [its] elaim
which would eatitle (it] to relief, Conley v. Gibson, 355 U,8. 41, 45-
46 (1957); see also McClain v. Real Egtate Bd. af New Orleans, Inc., 444

U.S. 232, (1980); Windsor v. The Tennessean, 719 F.2d 155, 158 (éth Cir.
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1983) . Because a motion under Rule 12(b) () is directed solely to the
complaint itself, Roth steel Products, 70% F.2d4 at 155, the Court must
focus on whether the plaintiff is enticled to offer evidence to support
the claims, rather than whether the plaintiff will ultimately prevail.
Scheuer v. Rhodes, 416 U.S. at 236,

, 'In resolving a motion for judgment on the pleadings under F.R.
civ. 0, 12(¢), the Court must likewise accept all well-pleaded material
allegations as true. Southern Ohic Bank v. Merrill Lynch, Pierce, Femner
& Smith, Inc., 479 F.2d 478, 480 (g% Cir. 1973). “The motion is granted
when no material igssue of faet exists and the party making the motion ia
entitled to judgment as a matter of law.” United States v. Moriarty, 8
F.3d 2329, 132 (6™ Cix. 1993); Paskvan v. City of Cleveland Civil Serv.
Comm'n., 946 F.2d 1233, 1235 (€™ Cir. 1891). The Court need not,
however, accept ag true lagal conclusiens or unwarranted factual
inferences. Lewis v. ACR Businegs Serv., Inc., 135 F,3d 389, 405 (&
cir. 1998); Morgan v. Church’s Fried Chicken, 82% F.24 10, 12 (6*® Cir.
1987). Where the motion for judgment on the pleadings raiges the defense
of failure to state & ¢laim upon which relief can bhe granted, the
standargd of FP.R, Civ. P, 12(b) () is applicable. Nixon v. State of Ohio,

193 F.3d 389, 399 (8% Cir. 1999). See alsc Romeras v. Intl. Terminal

Operating Co., 358 U.5. 354, 358 n.4 (1859%).

II. THE ORIGINAL COMPLAINT
The original complaint alleges that Columbus police officers
have engaged in, and continue to engage in, a pattern ox practice of

using excessive force, Complaint, Y6, falsely arresting individuals, Id.,

3
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{7. and falsifying official reports and conducting searches either
without lawful authority or in an improper manner. Id., Y8(a),(b). The
complaint further alleges that the City of Columbus has “tolerated tha
misconduct of individual officera,” Xd., 99, by failing “to implement a
policy on use of force that appropriately guides the actions of
individual officers,” Id., 9Y9(a), by failing to adeguately “train,”
“gupervise,” and *menitor” officers, Id., Y9(b) - (d), and by failing to
“ggtablish a procedure whereby citizen complaints are adequately
investigated,~ Id., {9(e), “investigate adequately incidents in which a
police officer usea lethal or nmon-lethal force,” Id., Y9(£f), “fa;rly and
adequately adjudicate or review citizen gomplaints, and incidents in
which an officer uses lethal or non-lethal force,” 1d., 99(g), and
rdiscipline adequately ... officers who engage in migconduct.” 1d.,
f9(h). The gomplaint seeks a declaration that the city “is engaged in
a pattern or practice by .., officers of depr{ving peiaons of rights,
privileges, or immunities secured or protected by the Constitution or
laws of the Unlited States,” and asks that the Couxt enjoin the city “fram
engaging in any of the predicate acts forming the basis of the pattern
or practice of conduct as described ...” and order the city "to adopt and
implement policies, practices, and procedures to remedy the pattern or
practice of conduct described ... and to prevent officers from depriving
persons of rights, privileges or immunities aecured or protected by the

Congtitution or laws of the United Staces. ...” Id., at pp. &-5.

IITI. THE STAYTUTE

The original complaint asserts claims under 42 U.5.C. §14141.

Page: 5 of 22
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; That statute, enacted as part of the Viclent Crime Contral and Law

enforcement Act of 1994, reads inm full as follows:
Qause of action
{a) Unlawful Conduct

It shall be unlawful for amny governmencal
authority, or any agent theraeof, or any peraon
agting on behalf of a govermmental authority, to
engage in a pattern or practice of conduct by law
enforcement officers or by officials or employees
of any governmental agency with responsibility for
the adminigtraticon of juvenile justice or the
incarceration of juveniles that deprives persons of
rights, privileges, or immnities secured or
protected by the Constitution or lawa of the United
Btates.

(b} civil action by Attorney Ganeral
Whenever the Attorney Geéneral has reasonable
cause to believe that a viglation of paragraph (1)
hasg ocourred, the Artorney General, for or in the
name of the United States, may in a civil acrtion
cbtain appropriate equitable and declaratory relief
tor eliminate the pattern or practice.
The parties agree that §14141, which has no dixect legislative history
and which has never been construed by any court, is a successor to an
earliey, nearly identical, provision of the Cmnibus Crime Cantrol Act of
1591, whigh was never actually promulgated.! Defendant Ci:y’s Motion to
Dismiss, at 9; Motion for Judgment on Pleadings by the Fraternal Qrder
of Police, City Lodge No, §, at 6; The United States’ Memorandum in

Oppositien to the City of Columbus’ Motion to Dismiss and the Fraternal

ithis provision, §1202 of the Police Accountability Ace of 1991, was
incorporated inte H.R. 3371, the Omnibus Crime Control Act of 18991, The bill
passed the House of Represantatives and was forwarded to the Senate, which
“failed to achieve cloture on the Conference Report. In the second session,
the Senate again failed to achieve cloture, and the Conference Repors on H.R.
3371 wag never approved by the Senate.* H.R. No. 102-1085, 102™ Cong., 2™
Sesa. 1992, 1992 WL 396415 w154 (Leg. Hist.)

5
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Order of Police’s Motion for Judgment on the Pleadings, at 6 (hereinafter
sMemorandum contra®]. All paxtiés also refer to the legislative history
of that provision in their diacussion of 42 U.5.C. suiu. H.R. Rep. No.
102-242, 102nd Cong., 1™ Sess,., at 402, 1991 WL 206794 *399 (Leg. Hist.).

Like 514141, cthe earlier statute was intended to confer

gtanding on the United States Attormey General to obtain civil injunctive

relief against gbvernment:al authorities for patterns or practices of

ynconatitutional pc;ice practices. In consideriné the need for such
legislation, the House Subgommittees on Civil and Constitutional Rights
held two days of hearings and, in its repm-:t., the Committee on the
Judiciary specifically xeferred t¢ the Rodney King incident in Los
Angeles, and to alleged misconduct within the Boston, New York City and
Reynoldsburg, Ohio, Police Departments. Although recognizing that police
misconduct violates the United States Constitucion and, under 18 y.S.C.
§8241, 242, éan give rise to federal criminal liability, the Committes
algo noted that, under United States v. City of Philadelphia, 644 F.2d
187 {(3d Cir. 1980), the United States had neither statutory nor
gongtitutional auchority to. sue a police department itself “ro corract
the underlying pelicy.” 1991 WL 206794 *404. The problem was
compounded, the Committee concluded, by the Supreme Court's holding, in
Los Angeles v. Lyons, 461 U.S. 95 (1983), that, élthough a private
citizen viectimized by police misconduct could recover monetary relief
under 42 U.§.C. §1983, future injunctive relief remained unavailable
absent a showing of likely future harm to that particular plaintiff. The
proposed statute, the committee stated in its report, "would close thig

gap in the law, authorizing the Attorney General ... to sue for

ALG-B4-~2008 @9:81 6144555953 S&x P.a7
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injunctive ralief against abusive police practices.” 1d..,
Significantly, the Committee went on to explain:
The Act does not inorease the

responsibilities af police departments or impose
any new standards of conduct on pelice officers.
The standards of conduct under the Act are the same
as those under the Constitution, presently enforced
in damage actions under section 1983. The Act
merely provides another tool for a court to use,
afcer a police department is held responsible for
a pattern or practice of misconduct that violates
the Constitution or laws of the United States.

Because the Aot imposes no new standard of
conduct on law enforcement agencie=z, it should not
inerease the amgunt of litigation againgt police
departments, Individuala aggrieved by the use of
exceasive force already can and do sue under 42
U.5.¢. 51982 for monatary damages. With adoption
cf thia section, such persons will be able ta geek
injunctive relief as well, if their injury is the
product of a pattern or practice of misconduct.

This provision may in fact decrease the
number of lawsults against police departments.
Curvently, changes in a police department’s policy
are prompted by auccessive criminal cases or damage
actions; the cumulative weight of convictions or
adverse monetary judgments may lead the police
leadership to conelude that change is necessary.
This 4s an 1nefficient way to enforece the
Constitution and is not always effective. Some
police departments have shown they are willing tao
absorb milliona of dollars of damage payments per
year without changing their pelicies. If there is
a pattern of abuse, this gection can bring it to an
end with a single legal actior.

Id., at *406-08.

at 406.

The movants argue that 42 U.S.C. §14141, either as drafted or

as applied in the original complaint in this action, does not reflect a

valid exarcigse of congressional authority. This Court, movants contend,

therafore lacks jurisdiction to entertain the claims asserted under that

stacute.
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TVv. Congressicnal Authority to Promulgate $14141

A

It hag been long established that each act of Congress, which
is a branch of a geovernment of only enumerated powers, must find its
ultimate autherity in the United States Constitution. Marbury v.
Madison, 1 Cranch 137, 2 L.Ed. 60 (1803). The parties only briefly
addresg the broad congressional authority to regqulate “Cowmerce with
foreign Nations, and among tﬁe geveral States, and with the Indian
Tribes.* U.S. Const. art. I, §8. The proper exercise of that authority
permits Congressg to fegulace the channels of interstate commerce, e.g..
Heart of Atlanta Motel, Inc. V. United Staces, 379 U.S. 241, 256 (1964),
the instrumentalities t';\f interstate commerce ¢r persons or things in
interstate corr'xmerce, €.9., Shreveport Rate Cases, 234 U.S. 342 (1914),
and those activities that “substantially affec¢t interstate commerce,”
e.g., NLRRB v. Jones & Laughlin Steel Corp.; 301 U.§. 1, 37 {(137). 8ee
generally United States v. Lopez, 514 U.S. 549 (1995). The United States
takes the position that Congress “had ample authority under the Commexrce
Clause to enact §l4141 given the subscantial effect on interstate
commerce of the consequences of police misconduct, ...* Memorandum
centra, at 16 n.5. There is no indication, however, that, in enacting
514141., Congress intended the. statute to effect a regulation of
interstate commerce. More important, the United States Supreme Court has
recently held that Congress may not regulate *non-economic [miaz] conduct
based solely on that conduct’s aggregate effect on interstate

v

mammar~a ®  Initad Sraras v. M ‘ . 120 5.Ct. 40, 17 20 . i
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Court concludes that §14141 camnnot be justified as a valid axerxcise of
congressional autherity under the Commerce Clause,

In their memoranda, all partiea also discuss, in comprehensive
fashion, whether §14141 reflects a valid exercise of congressional power
undex §5 of the Fourteenth Amendment. The Fourteenth Amendment provides,

ig relavant part:

Section 1. ... No State shall make or enforce any
law which shall abridge the privileges or
immunities of cirizens of the Ynited Statces; nar
shall any State deprive any person of 1life,
liberty, ar property, without due procesa of law;
nor deny to any person within its jurisdictien the
equal protection of the laws.

w * *

Section 5. The Congress shall have power to
" enforce, by appropriate legiglation, the provisions

of this article.

U,s. Const. émend. XIv. Congressional power under §5 %o snforece the
Fourteenth.Am;ndmenn'includes the authority both to remedy and to prevant
the violation of rights guaranteed by the amend%ent. North Carolina v.
Katzenbach, 383 U.S. 301, 326 (1966). However, it does not include the
power “to decree the subgtance of the Fourteenth Amendment’s restrictions
on the states.” City ¢f Boerne v, Flores, 521 U.S. 507, 518 (19597).
“Congress does not eanforce a constitutional right by e¢hanging whac the
right is.* 1Id. The limitationa on the powex of Congress to act, as
reflected in both the language and purpose of the Fourteenth Amandment,
“are neceasary to prevent the Fourteenth Amendment Eicm.obliterating the
Framers’ carefully c¢rafted balance of power bhetween the States and the
National Government.” United States v. Merrison, 120 S.Ct. at 178S.

The distinction between remedial measures properly taken by

ALG~B4-2¢8¢ 69:83 6144635953 €% P.1Q
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Congress pursuant to §5 and substantive changes to the Fourteenth
Amendment forbidden te Congress is, as the Supreme Court has recognized,
“not =asy to discern.” City of Boarne, 521 U.§, at S18. Critical to the
distinction is the exigtence of “congruence and proportionality between
the injury to be prevented or remedied and the means adopted to that
end.” Id., at 520. Legislation purportedly promulgated pursuant to §S
of the Fourteenth Amendment, but which lacks such “congruence and
proportionality, may become substantive in operation and effect” and is
ﬁrohibited. Id. Although lapges in the legislative history are not
necessarily fatal, Kimel v. Florids Bd. of Regents, 120 §.Ct. 631, 649-50
(2000) ; Florida Prepaid Postsecondary Education Expense Bd. v. College
Savings Bank, 119 S§.Ct 2193, 2210 (1899); City of Boerne, 521 U.8. at
§31, Congress must nevertheless "identify conduct transgressing the
Fourteenth Agendment's gubstantive provisicns, and must tailor ita
legislative scheme to remedying or preventing such conduct.” Florida
Prepaid, 1313 S.Ct: at 2207. Moreover, where congressional action would
prohibit conduet not otherwise unconstitutiopal, it cannot be said, in
the absence of a significant pattern of unconstitutional miscoaduct by
acate officials, that the action is congruent and proporticnal ta the
authority conferred upon Congreas by §5 of the Fourteenth Amendment.
Kimel, 120 S.Ct., at 650. Wnere leglslation @is so out of proportion to
a supposed remedial or preventive object that it cannot be understooed as
responsive to, or desjgned to prevent, unconstituticnal behavier,” the
statute may be characterized as attempting to effect “a substantive
change in Constitutional protections.” City of Boerne, 521 U.5. at 532,

“Strong meagures appropriate to address one harm may be an unwarranted

10

AUG~84-2028 ©9:03 6144655953 g6% P.11




Received: 04.Aug.00 04:12 PM From: 2025140212 To: 2532956089 Powered by ¢&Fax Page: 12 of 22
.com :

AUG-B4-2000 17:20 DOJCRD-SPL 202 514 9212 P,12.22

responsge to another, lesser one.” Florida Prepald, 119 8.Ct. at 2157
(quating South Carvlina v, KatZeobach, 383 U.S. 301, 308 (1966)).

With these standards in mind, the Court will consider whether
§14141 reflects a valid exerciae of congreszional power under §5 of the
Fourteenth Amendment.

B

Without doubt, the Fourteenth Amendment offers subatantive
protection from various forms of misconduct on the part of state law
anforcement officials. See, e.q., Graham v, Connor, 490 U.S. 386 (1989)
[excessive force); Dietrich v. Burrows, 167 F.3d 1007 (6™ Cir. 1939)
[arrest without probable cause]; cof, Malley v. Briggs, 475 U.§. 335
(1986); Pierson v. Ray, 386 U.S. 547 (1967) [false arrest]; Albright v,
Oliver, 510 U.S. 268, 271n.4 (1994); Knowles v, Towa, 525 U.S. 113 (1998)
[unlawful aegrches]: cf. Klina v, Fletcher, 532 U.8. 118 (1%97) [false
affidavits in support of application for arrest warrant], Mareover, the
legialative history referred té by all parties iﬁ this action makes clear
that thelHouse Committee perceivad the problem of police misconduct in
conatitutional terms and described the problem in its report as
"gerious,” *real,” and “not limited to Los Angeles.” Thie Court haz no
doubt that, in enacting §14141, Congress intended to respond, by both
remedial and preventative measures, to a widespread pattern of violations
of the Fourteenth Amendment by polige officials acting under coleor of
state law. The first test of the “congruence and proporticnality” test,
addressed in Florida Prepaid and Kimel, has been met.

The wmovants argue that any remedy under §14141, ard

particularly the far-reaching relief sought by plaintiff in this actionm,

11
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ig disproportionate to any claimed Fourteenth Amendwent violations in

light of the availability of private civil actions under 51983 and the
possibility of oriminal prosecuticns under..la U.8.C. §§241, 242,
However, as the House Commicttee report noted, some formg of
unconstitutional police misconduct will.‘ by operation of current judicial
law, fall beyond the reach of priva:e. litigants and the possibility of

remedy. The fact that Congress has previously promulgated 42 U.§.C.
§1983 and 18 U.S5.C. §§241,242 does not transform §14141 into an
incongruent and disproportionate method of enforcing Fourteenth Amendment
viclations.

Onece a Fourteenth Amendment violation has been identified,
Congress is entitled to smuch deference” in determining “whether and what
legislation is mneeded to sacure the guarantees of the Fourtesnth
Anendment . City of Boerne, 321 ‘U.s. at $36; Katzenbach v. Morgan, 384
U.S. 641, 6;1 (1966} . That the method of enfcfcement selected by
congress in the lawful exercise of its authority under §5 may be
unprecedented and even severe doas not necegsarily militate a finding of
incongruity and dispropertienality. City of Boerne, 521 U.8. at 526,
As the United States Supyeme Coult has cautioned, “Difficult and
intractable problems often require powexrful remedies, and we have nevex

held that §5 precludea Congress from enacting reasonably prephylactie

legislation.” Kimel, 120 S.Ct. at 648.

c
In a jurisdictional argument that overlaps an argument made in

support of the motion to dismiss for failure to state a claim for relief,

12
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the movants disagree with the plaintiff’s interpretation of the language
of the statute and the remedy actually created by it. Tné United States
contenda that the statute authorizes “appropriate eguitable and
declaratory relief,* 42 U.8.C. §l4l4l, even where the defendant
governmental authority has not itself caused the pattern or practice of
conatitutional violatioms. In other words, the plaintiff argues, the
statute authorizes vicarious liability as & predicate for relief. The
movants contend that to impose liability on the City of Columbus for --
not its own miamconduct -- but the allegéd migconduct of police officers,?
ig neither cengruent nor proporticnal to the claimed constitutional
violatiens., They argue that, if §14141 is construed to effact much a
result, either on itsa face or as applisd in this action, the statute is
disproporticnal to the perceived harm and cannot be justified as a lawful
axercise @f authority under §5 of the Fourtszenth Amendment.

Iﬁ determining whether‘or not §14141, either on its face or as
apblied in this action, is congruent and proportional to the authority
conferred upon Congress under §5 of the Fourteenth Amendment, it becomes
necessary to cocunstrue the actual language of the statute. The United
states contands that §14141 is unambiguous in its authorization of
liability based upen vicarious liability. This Court does not agree,
Rather, the awkwardness of the langﬁage and grammatical structure of the
statute renders it difficult to construe and interpret. Thus, in

construing §14141, the Court will be guided by the time-honored tenet of

statutory interpretation which requires that a Court “interpret the text

Iyaither movant concedas that any coastitutional viclations have in fact
occurred.

i3

AUG-@4-~28Ea B29:84 6144635953 = P.la



Received: 04.Aug.00 04:12 PM From: 2025140212 To: 2532956089 Powered by @bFax.co
. <com

Agency of Natural Resources v. United States, 120 S.Ct. 1858, 1860 n,17
(2000), as well as by the cornllary that, *if Congress intends to alter
the usual constitutional balance® between States and che Federal
Government, it must make its intention to do sp unmistakably clear in the
language of the statute.” Id. at 1860. Finally, the Court is mindful
that atatutes should be construed so as to avoid difficult ecanatituticnal
questions.

As the House Committee report makea clear, and as all parties
to this action appear to conceds, the grant of authority to the Attorney
General reflected in both the Police Accountability Act of 1991 and in
§14141 was drafted in light of and waz intended to remedy the

inadequacies of 42 U.S.C. §1983. That statute provides in pertinent

pare:

Every perscen who, under color of any astatulbe,
ordinance, regulation, custom, ©r usage, of any
State or Territory or the District of Columbia
subjects, or causes to be subjected, any citizen of
the United States or other person within the
jurisdiction thereof te the deprivation of any
rights, privileges, or immunities sacured by the
Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or
other proper proceeding for redress.

section 1983 does not impoge vicarious liability solely on the basis of
an employment relationship between a governmental agency and a
tortfeasor. Rizzo v. Goode, 423 U,5. 362 (1976). Before a city can bas
held liable undez 51983, some “action pursuant to offiéial municipal
pelicy of some nature [must have] caused a constitutional tort.” Monell
v. Department of Social Services of the City of New York, 436 U.S. 648,

£91 (1978). Simply put, cities are not subject to liability under §1983

14
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an a theoxry of respondeat stuperier. Id.

That having been said, cities can neverthelegs be held liable
under 51983 for more than juat the most direct and egregious violations
of an individual’'s Fourteenth Amendment rights., For example, if the
constitutional violation is the result of inadequate police training, the
city may be held liable under §1983 if “the failure to train amounts to
deliberate indifferance to the rights of persons with whom the police
come into contact.” City of Canton, Ohio v. Harris, 489 U.S5. 378, 388
(1989) . Liability under §1583 can be imposed on a municipality where *“‘a
deliberate cholce to Ecllew a course of actien is made from ameng various
alternatives’ by city policy makers.” Id., at 389 (quoting Pembaur v.
Cincinnati, 475 U.S. 469, 483-84 (1986)).

[I]t may happen that in 1light of the duties

agsigned to specific officers or employees, the

need for more or different training is so obvicus,

and the inadequacy so likely to result in the

violation of Conatitutional xights, that the policy

makers of the city can reascnably bea 23id to have

been deliberately indifferent to the need. In that

event, the failure to provide proper training may

fairly be said to represent a policy for which the

city ie responsible, and for which the city may be
held liable if it actually causes injury.

Id., at 390 (footnotes omitted).!?

The Supreme Court based itg ralatively narrow construction of
§1583 on the express language of the statute, its legislative hiscory,

Monell, 436 U.S. at 691, and “"perceived constitutional difficulties” on

Pl

Irndeed, the Supreme fourt anticipated municipal liability under §1583
where “the police, in exercising their discretien, 3o cften violats
constitutional zrights that the need for further trainifng must have been
plainly obvious te the city policy makers wha, nevertheless, are ‘deliberavaly

indifferent’ to the need.” Id., at 3%0 n.10.
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the part of the drafters of the statute. Id. at 6%4. Moreover, the
Supreme Court noted in Rizzo v. Coode that important principles of
federalism “militate against the proposition . . . that federal eguity
power should £ashion prophylactic procedures designed to minimize
migeonduct by a handful of state employees. ...," Rizzo v. Goode, 423
U.s. aﬁ 362, In City of Canton, Chic v. Harris, the Supreme Court
veaffirmed ité rejection of liability undex 51983 baged on a theory of
vicarious liability because federal courts “are ill-suited to undertake”
the resultant wholesale supervision 65 municipal employment practicas;
to do soc, moreover, “would implicate serious questions of federalism.”
Id., at 392,

This Court concludes that §14141 is properly construed to
similar effect. Its language does not unambiguously contemplate the
posaibility ff vicarious liability and such legislative history as exists
manifests a congressional intent to conform its subhstantive provisions
to the standards of §1983. For example, the;House Committee report
contemplates civil actions by the Justice Dapartment “to change the
policy of a police department chat tolerates officers beating citizens
ol the street,” 1951 WL 206794 *404 (emphasis added), and c¢ommented that
the standards of conduct under the act “are the same as those under the
constitution, presently enforced in damagelac:ions under Section 1583.¢
Id., at *406. Moreover, to eliminate the restyiction placed on municipal
liability under §1983 by Rizzo, Monell and City of Caaton, Chio, would,
contrary to congressional expectatiens, result in a dramatic expansion
of liabilicy and potential £or litigation against local governments,

Under these circumstances, the Court cannot c¢onclude that Congress, which
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is presumed to alter the usual constitutional balance between states and
the federal government only in unmistakaﬁle terms, intended to do =30
here. The Couxt therefore construes 514141 to require the same level of
proof as is required against municipalities and local governments in
actions under §1583.

As g6 comstrued, the Court concluydes that §14141 is a valid and
proper exercise of congressional authority under §5 of the Fourteenth
amendment .* As the House Committee report makes clear, the authority
conferred on the Attorney General by'§l4141 was intended to “close [the]
gap in the law” as it had developed in litigation under §1983 by
providing the remedy of broad injunctive relief where “appropriate.” The
remedy authorized by §14141 is clearly responsive to the constitutienal
harm identified in the House Committee report and is ne more expansive
than is necessary t¢ addreas that harm. 7The statute therefore reflects
a valid exeréise of Congress’ consgtitutional mandate to identify, remedy
and even prevent substantive violations of the Fourteenth Améndment. As
so construed, §14141 i3 neither incongruent nor disproporticnate to
Congress’' constitutional prerggative and responsibilircy.

Tc the extent that the complaint seeks to positc liability
against the City oijolumhus on a theory of respondeat superior, the
oziginal complaint is deficient. Hawever, the United States asks that,
in such event, “the Court grant the United States sufficient time to

amend the gouplaint to remedy any identified deficiency.” Memorandum

*In reaching this conclusien, the Cour: sxpresses no opinion on whether
or not Congress could, consiztent with i{ts authority under §5 of the
Fourteenth Amendment, chaose to axpressly base liability undexr 42 U.s.c.
§14141 on a8 theory of respondeat superior. The Court merely concludes that

Congress has not done so.

17

AUG-A4-2020 @%:35 , 6124885553 962 P.18




Received: 04.Aug.00 04:12 PM From: 2025140212 To: 2532956089 Powered by ¢RF Page: 19 of 22
/ ax.com :
AUG-B4-2008 17:24 DOJ~CRD-SPL 202 514 @212  P.19.22

coatra, at 35. The Court will grant that request. Plaintiff may file
its amended complaint within ten (10) days gf the later of the resolution
of its motion for leave to amend the complaint to assert an addicional

claim, and Judge Holschuh’s final disposition of the movants’ motions.t

V. SUPFICIENCY OF THE ORIGINAL COMPLAINT

'The movants also take the poaition that, wholly apart from the
contentions addressed supra, the allegations contained in the original
complaint are not sufficiently detailed to state a claim upon which
relief c¢an be granted. Ordiparily, a complaint is sufficient if it
connainé “(1) a ghort and plain statement of the grounds upon which the
court’s jurisdiction depends ... (2) a short and plain statement of the
claim showing that the pleader is entitled to relief, and (3) a demand
for judgment for the relief the pleader zeeks.” F.R. Civ, P. 8(a). The
origina; comélaint meets this standard, fThe city argues that, in order
to avoid the canatitutional issues addressed Eupra, the Court should
impose heightened pleading requirements on the United States in thisg
action. Fer its part, the defendant intervener contends that Veney v.
Hogan, 70 F.3d 917, 921 (6** Cir. 1895), requires heightened pleading in
this case. Neither position hasz merit. The United States Supreme Court

has expressly rejected a requirement of heightened pleading standards in

‘The movants also contend that, to impose liability on the defendant
city ynder §14141 would viclate the Tenth Amendment, which rzeserves to the .
states all powers not delegated by the comstitution to the federal government.
Howaver, the Teath Amendment is not implicated by the proper enforcement of
the provisions of the Fourteenth Amendment. See Monell v. Department of
Socigl Services,- 436 U.S. at 691 n. 64. See also City of Rome v. Unitaed
states, 446 U.S5. 156, 179 (1980) (the Thirteenth, Fourteenth and Fifteenth
Amendments *were specifically designed as an expanzion of federal power and an
intrusion on state sovereignty.”] The motione are without merit in this

regard,

i8
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§1983 actions against municipalities. Leatherman v. Tarrant Cy.
Narcotiecs Inctelligence and Coordination tnit, 507 U.S. 163 (1993).
Moreover, the heightened pleading required by Veney appliea only in
response to a defange of qualified immunity. The defepndant city in this
action camnct, of course, invoke that defense. GSee Owens v. City of
Independence, 445 U.S. €22 (1980). Setting aside the deficiency in the
complaint identified suprd, the complaint is not inadequate for its

failure to include factual or evidentiary detail best left to the

digcavery process.

vI. STATUTE OF LIMITATIONS

Claims under 42 U.S.C. §1983 must be brought within the time
period established by the relevant state statute of limitations governing
personal injury dctions. Owens v. Okure, 488 U.S. 235, 249-50 (1989).
In Ohio, chaé peried is two years. Browning v. Pendleton, B69 F.2d 983,
992 (6% Cir. 1983). Both movanta contend t:hat: the two-yéar statute of
limitations applicable to claims under §1983 is likewise applicable to
this action under §14141. It follows, they argue, that plaintiff camnot
base any aspect of its claims on allegations of police misconduct that

ocrcurred more than two years prior te the filing of the complaint on

October 21, 1999.

Seection 14141 does not include an express limitation on the
period of time during which the Attormey General must act. Congreés may
create a cause of actiomn without restricting the period of time within
which the claim may be asserted., Occidental Life Ins. Co. v. Equal

Employment Opportunity Comm’'n., 432 .5, 355 (L977). Moreover, in

19

AUG-B4-2820 ©89:87 . 61446353353 S9e” P.20



Received: 04.Aug.00 04:12 PM From: 2025140212 To: 2532956089 Powered by @&Fax.com Page: 21 of 22
AUG-B4-2000 17:25 DOJ~CRD/SPL 202 514 8212 P.21-22

actions brought in its sovereign capacity on behalf of the public
inrerest, the Unitad States is not bound Dy any limitaticns peried, nor
is it subject to the defense of laches, unless (ongress explicitly
provides otherwise. United States v. Summerlinm, 310 U.5. 414 (1940);
Guaranty Trust Co. v. United States, 304 U.S. 1326 (1338). See also
United States v. Peoples Household Furnishings, Imc., 75 F.3d 252, 254
(¢ Cir.), cert. denied, 513 U.S. 9564 (1996). Even assuming, without
deciding, that principles of equity are available to protect the movants
from demonscrated prejudice caused by any delay in instituting chis
action, see Equal Employment Oppertumity Comm’'n. v. AT & T, 36 F.Supp.2d
984, 997 (S.D.Chio 1998), the motions to dismiss and for judgment on the
pleadings, which call into questicn only the allegations contained in the
original complaint, do not provide the proper vehicle for invoking such

principles. The motions are without mezit in this regard.

To summarize, the Court concludea::hat, when congatrued to
impose liability on =a municipality only upon a showing that the
municipality itself has engaged in a constitutional vielation, as
municipal liability under 42 U.S.C. 51883 has been authoritatively
defined by the United States Supreme Court in Monell and jts progeny, 42
U.S.C. §14l4l zrepresents a proper exercise éf congressional authority
under §5 of the Fourteenth Amendment. Because the allegations of the
original complaint do not conform to this construction, the United States
may amend the complaint to do so. That amandment must be filed within
ten (10) days of the later of the resolution of its pending motion for

leave to amend the complaint to assert an additrional claim, and Judge
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: Holschuh’'s f£inal disposition of the moticns to dismiss and for judgment

on the pleadings.
7T IS THERBEFORE RECOMMENDED that the motions to dismiss and

for judgment on the pleadings be DENIED on the condition that the United
Statea amend the camplaint acqordlngly. .

1f any party feeks review by the District Judge of this Report .
and Recommendation, that party may, within ten (10) days, f£ile and serve
an all parties objections to the Report and Recommendation, specifically
designating this Report and Recommendation, and the part thereof in

question, as well as the basis for objection thereto. 28 U.Ss.C.

§636(b) (1) .

The parties are spacifically advised that failure to object to
the Report and Recommendation will result in a waiver of the right ta de
nove review‘py the Digtrict Judge and of the right to appeal the decision
of the District Court adopting the Report and Rgcommendacicn. See Thomas
v. Arm, 474 U.S. 140 (1985); Smith v. Detroit Federation of Teaches,
Local 231 etc,, 829 F,2d 1370 (sth Cir. 1947); United Statas v. Walters,
638 F.2d 947 (6th Cir. 1981).

L
Norah McfZann Kipg
United States Magistzrabte Judge
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