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I N  THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

JOHNSON v, JACKSON PARISH SCHOOL BOARD No. 23 ,173 

BANKS v. CLAIBORNE PARISH SCHOOL BOARD No. 23,192 

UNITED STATES v. CADDO PARISH SCHOOL BOARD No. 23 ,274 

UNITED' STATES v. FAIRFIELD BOARD OF EDUCATION No. 23 ,331 

BROWN v. BOARD OF EDUCATION OF THE 
CITY OF BESSEMER No. 23 ,335  

UNITED STATES V. JEFFERSON couNm BOARD OF 
EDUCATION No. 23 ,345 

UNITED STATES v. EOSSIER PARISH SCHOOL BOARD No. 23 ,365 

APPE'LIANTS APPELLEES 

SUPPLEMENTAL MEMORANDUM 
OF TIIE UNITED STATES 

The U n i t e d  S t a t e s  submi t s  t h i s  memorandum p u r s u a n t  

t o  t h e  r e q u e s t  of  t h e  Cour t  made d u r i n g  o r a l  argument o f  

t h e s e  c a s e s .  

P 1. During o r a l  argument t h e  q u e s t i o n  w a s  r a i s e d  

w h e t h e r  t h e  proposed d e c r e e  s u b m i t t e d  by t h e  Uni ted  

S t a t e s  a l l o w s  f o r  s p e c i a l  ass ignment  o f  s t u d e n t s  t o  spe -  

c i a l  c l a s s e s  o r  s c h o o l s  f o r  g i f t e d  o r  handicapped c h i l d r e n .  

I n  o r d e r  t o  c l a r i f y  t h a t  p o i n t ,  we o f f e r  t h e  f o l l o w i n g  

m o d i f i c a t i o n  : i n s e r t  a f t e r  s u b s e c t i o n  ( n )  o f  S e c t i o n  I1 

an a d d i t i o n a l  s u b s e c t i o n  ( 0 )  as f o l l o w s :  

( 0 )  If t h e  d e f e n d a n t s  o p e r a t e  a n d  main-  
t a i n  s p e c i a l  c l a s s e s  o r  s c h o o l s  f o r  p h y s i c a l l y  
hand icapped ,  m e n t a l l y  r e t a r d e d  o r  g i f t e d  c h i l d r e n ,  



t h e  defendants  may a s s i g n  c h i l d r e n  t o  such 
schools  o r  c l a s s e s  on a  b a s i s  r e l a t e d  t o  
t h e  func t ion  of  the  school  t h a t  i s  o t h e r  than 
freedom of choice,  In  no event s h a l l  such 
assignments be made on the  b a s i s  of r ace  o r  
c o l o r  o r  i n  a  manner which tends t o  perpetu- 
a t e  a  dua l  school  system based on r a c e  o r  
co lor .  

2, During o r a l  argument t h e  ques t ion  was r a i s e d  

whether t h e  proposed decree submit ted by t h e  United 

S t a t e s  covers  assignment of c h i l d r e n  e n t e r i n g  kinder-  

g a r t e n  i n  school  systems which o f f e r  k indergar ten  c l a s s e s ,  

A s  t o  t h i s  p o i n t ,  we o f f e r  t h e  fol lowing modif icat ion:  

amend Sec t ion  I by i n s e r t i n g  a f t e r  "grades " - and 

any k inde rga r t en  grades ,  Sec t ion  I would then read: 

Commencing wi th  t h e  1966-67 school  yea r ,  
grades  and any k indergar ten  grades 
s h a l l  be desegregated and p u p i l s  ass igned  t o  
schools  i n  those grades without  regard  t o  
r a c e  o r  c o l o r  i n  accordance wi th  the  provi-  
s i o n s  of t h i s  decree,  Commencing wi th  t h e  
1967-68 school y e a r ,  a l l  grades  w i l l  be 
desegregated,  

3, During o r a l  argument the  ques t ion  was r a i s e d  

P 
whether Sec t ion  11, subsec t ion  (n)  e n t i t l e d  " O f f i c i a l  not  

t o  Inf luence  Choice" of t h e  proposed decree submit ted by 

t h e  United S t a t e s  p r o h i b i t s  bona f  i d e  p ro fes s iona l  guidance 

and counsel ing designed t o  a s s i s t  s t u d e n t s  i n  choosing a  

school  o r  s e l e c t i n g  courses  of study. I n  o r d e r  t o  c l a r i f y  

t h i s  p o i n t ,  we o f f e r  t h e  fol lowing modif icat ion:  i n s e r t  

a f t e r  t h e  f i r s t  sentence ending "a choice  made," i n  sub- 

s e c t i o n  (n)  of Sect ion I1 t h e  fol lowing sentence: 



I f  the  defendant school board employs pro- 
f  ess ional  guidance counselors,  such persons 
may give guidance and counseling t o  individual  
s tudents  based on the  s tuden t ' s  p a r t i c u l a r  
academic and vocational needs. Such guidance 
and counseling s h a l l  be ava i lab le  t o  a l l  stu- 
dents without regard t o  race o r  color.  

4. During o r a l  argument the f e a s i b i l i t y  of requir -  

ing  l oca l  boards t o  d i s t r i b u t e  by f i r s t  c l a s s  mail an 

explanatory l e t t e r  and choice form t o  the parent  o r  o ther  

a d u l t  person ac t ing  a s  parent  of each s tudent  was ques- 

t ioned on t he  ground t h a t  such a  requiremen t would impose 

on the boards an unreasonable and excessive expense. I n  

l i g h t  of the  cons t i t u t i ona l  obl igat ion which r e s t s  on 

school au tho r i t i e s  t o  desegregate the  schools ,  we bel ieve  

t h a t  the boards should provide no t ice  of a  type t h a t  w i l l ,  

without quest ion,  bring home t o  a l l  s tuden ts  t h e i r  r i gh t s  

under the plan. Under some circumstances, conspicuous 

publicat ion might su f f ice .  But where the  boards have con- 

sc iously  chosen t o  desegregate under a  plan which depends 

v f o r  i t s  success on the  adequacy of the no t i ce  sent  t o  the  

s tudents  and t h e i r  parents ,  i t  i s  reasonable t o  require  

personal no t ice ,  which unlike newspaper publ ica t ion,  does 

not  depend on the whereabouts and hab i t s  of intended 

rec ip ien t s .  We think not ice  which i s  personally del ivered 

e i t h e r  t o  the s tudent  a t  h i s  school o r  h i s  parent i s  suf-  

f i c i e n t .  In view of t h i s ,  we o f f e r  t he  following modifi- 

ca t ion t o  our proposed decree: de l e t e  subsection (£1 of 



Sec t ion  I1 e n t i t l e d  "Mailing of Explanatory L e t t e r s  

and Choice Forms. " and i n s e r t  t h e  fol lowing:  

( f )  Persona l  Notice. On t h e  f i rs t  day 
of t h e  choice  per iod  t h e  defendant school  
board shall d i s t r i b u t e  a n  explana tory  let-  
ter  and a choice  form t o  a l l  s t u d e n t s  who 
w i l l  be e n t e r i n g  a desegregated g rade  i n  
t h e  fol lowing year. The defendant school  
board s h a l l  mah t h e  d i s t r i b u t i o n  of t h e  
l e t t e r  and fonn e i t h e r  by d i s t r i b u t i n g  
s u c h  le t te r  and form t o  each s t u d e n t  a t  
t h e  school  w i t h  i n s t r u c t i o n s  t o  t r a n s m i t  
t o  his pa ren t  o r  o t h e r  a d u l t  person a c t i n g  
as his paren t  o r  by m a i l  t o  each s t u d e n t ' s  
p a r e n t  o r  o t h e r  a d u l t  person a c t i n g  a s  t h e  
s t u d e n t ' s  paren t ,  The t e x t  f o r  t h e  explana- 
t o r y  le t ter  and choice  form shall conform a s  
n e a r l y  as p o s s i b l e  t o  t h e  sample le t ter  and 
choice  fomt appended t o  this dec ree  . 
(Appendices A and B) . 
5. During o r a l  argument, counsel  f o r  t h e  United 

S t a t e s  c i t e d  Skidmore v, Swif t  & Co., 323 U.S.134 (1944) 

f u r t h e r  suppor t  of  our  p o s i t i o n  t h a t  i t  i s  proper  f o r  

t h e  Court  t o  g i v e  g r e a t  weight t o  t h e  p o l i c y  s t a t emen t s  

i s s u e d  by t h e  Department of Health,  ducati ion and Welfare. 

I n  accordance wi th  t h e  sugges t ion  o f  t h e  Court ,  w e  i n c l u d e  
P 

a b r i e f  d i scuss ion  of t h a t  case, 

I n  Skidmore v. Swif t  & Co., 323 U.S. 134 (1944), 

a n  a c t i o n  had been commenced i n  a f e d e r a l  d i s t r i c t  c o u r t  

by employees o f  Swif t  & Co. t o  recover  wages a t  t h e  over-  

t i m e  rates p resc r ibed  by t h e  F a i r  Labor Standards  A c t  

(52  S t a t .  1060, e t  seq.) f o r  c e r t a i n  services which they  

had performed, A t  i s s u e  was whether t h e s e  services con- 

s t i t u t e d  "employment" w i th in  t h e  meaning of  s e c t i o n  7(a)  of 



that Acto The d i s t r i c t  cour t  and this Court, on appeal ,  

decided t h i s  i s s u e  a g a i n s t  t h e  p l a i n t i f f s .  The Supreme 

Court reversed.  Af te r  acknowledging (323 U.S. a t  137) 

that t h e  s t a t u t e  had granted  no rule-making power t o  

t h e  Wage and Hour Administrator  wi th  r e spec t  t o  t h e  

i s s u e  a t  hand ( " [ i l n s t e a d ,  i t  put this r e s p o n s i b i l i t y  

on t h e  cour ts1 ' ) ,  t h e  Court r e f e r r e d  t o  an " in te rp re ta -  

t i v e  B u l l e t i n t t  which had been i s sued  by t h e  Administra- 

t o r ,  and which contained h i s  i n t e r p r e t a t i o n  of t h e  
1 / 
-' 

s t a t u t o r y  phrase i n  quest ion,  The Supreme Court 

s t a t e d  (323 U,S, a t  139-140) : 

There i s  no s t a t u t o r y  provis ion a s  t o  
what, i f  any, deference cour ts  should pay 
t o  t h e  Administrator 's  conclusions. And, 
w h i l e  w e  have given them n o t i c e ,  w e  have 
had no occasion t o  try t o  p resc r ibe  t h e i r  
inf luence .  The r u l i n g s  of this A d m i n i s -  
t r a t o r  are no t  reached a s  a r e s u l t  of 
hear ing  adversary proceedings i n  which he 
f i n d s  f a c t s  from evidence and reaches con- 
c lus ions  of l a w  from f indings  of f a c t ,  
They a r e  no t ,  of course,  conclusive,  even 

i n  t h e  cases  with which they d i r e c t l y  
dea l ,  much less i n  those t o  which they 
apply only by analogy, They do no t  cons t i -  
t u t e  an i n t e r p r e t a t i o n  of t h e  Act o r  a 
s tandard  f o r  judging f a c t u a l  s i t u a t i o n s  
which binds a d i s t r i c t  cour t ' s  processes,  
as an a u t h o r i t a t i v e  pronouncement of a  
h igher  cour t  might do. But t h e  Administra- 
t o r ' s  p o l i c i e s  a r e  made i n  pursuance of 

1 I n t e r p r e t a t i v e  B u l l e t i n  No, 1 3  (1939), Wage and 
Hour Divis ion,  Department of Labor. 



o f f i c i a l  du ty ,  based upon more spe-  
c i a l i z e d  exper ience  and broader  i n v e s t i -  
g a t i o n s  and in format ion  than  i s  l i k e l y  t o  
come t o  a judge i n  a p a r t i c u l a r  ca se ,  
They do de te rmine  t h e  p o l i c y  which w i l l  
gu ide  a p p l i c a t i o n s  f o r  enforcement by 
i n j u n c t i o n  on beha l f  of  t h e  Government, 
Good a d m i n i s t r a t i o n  of t h e  Act and good 
j u d i c i a l  a d m i n i s t r a t i o n  a l i k e  r e q u i r e  t h a t  
t h e  s t a n d a r d s  o f  p u b l i c  enforcement and 
t h o s e  f o r  de te rmin ing  p r i v a t e  r i g h t s  s h a l l  
be a t  va r i ance  only  where j u s t i f i e d  by very 
good reasons ,  The f a c t  t h a t  t h e  Administra-  
t o r ' s  p o l i c i e s  and s t anda rds  are n o t  reached  
by t r i a l  i n  adversary  form does n o t  mean t h a t  
they  are n o t  e n t i t l e d  t o  r e s p e c t ,  Th i s  Court 
has  l o n g  g iven  cons ide rab le  and i n  some cases 
d e c i s i v e  weight t o  Treasury Decis ions  and t o  
i n t e r p r e t a t i v e  r e g u l a t i o n s  of t'he Treasury and 
o f  o t h e r  bodies  that w e r e  no t  of  adversary  
o r i g i n ,  

W e  cons ide r  t h a t  t h e  r u l i n g s ,  i n t e r p r e t a -  
t i o n s  and op in ions  of t h e  Admin i s t r a to r  under 
t h i s  A c t ,  w h i l e  n o t  c o n t r o l l i n g  upon t h e  c o u r t s  
by reason  o f  t h e i r  a u t h o r i t y ,  do c o n s t i t u t e  a 
body of  exper ience  and informed judgment t o  
which c o u r t s  and l i t i g a n t s  may p rope r ly  r e s o r t  
f o r  guidance. The weight of such  a judgment i n  
a p a r t i c u l a r  case w i l l  depend upon t h e  thorough- 
n e s s  ev iden t  i n  i t s  c o n s i d e r a t i o n ,  t h e  v a l i d i t y  
of  i t s  reasoning ,  i t s  cons i s tency  w i t h  earlier 
and l a t e r  pronouncements, and a l l  t h o s e  f a c t o r s  
which g i v e  i t  power t o  persuade,  i f  l a c k i n g  
power t o  c o n t r o l ,  

F ind ing  t h a t  t h e  lower c o u r t s  had misunderstood 

t h e i r  f u n c t i o n  v i s -a -v i s  t h e  I n t e r p r e t a t i v e  B u l l e t i n ,  

t h e  Court remanded t h e  c a s e  f o r  a d e c i s i o n  based upon 

proper  e v a l u a t i o n  of  t h e  p o s i t i o n  taken t h e r e i n ,  See 

a l so ,Un i t ed  - S t a t e s  v, American Trucking Assoc ia t ion ,  

310 U. S, 534, 549 (1940) ; Goldberq v, Servas ,  294 F, 

W e  submit ,  as w e  d i d  du r ing  o r a l  argument, 

t h a t  t h e  p r i n c i p l e s  announced by t h e  Court i n  Skidmore 



apply  t o  t h e  po l i cy  s ta tements  i s s u e d  by t h e  Depart- 

ment of Heal th ,  Education and Welfare and t h a t  t h i s  

Court should draw upon t h e  g u i d e l i n e s  publ ished by 

HEW i n  formula t ing  r e l i e f  i n  t h e s e  cases ,  Indeed, 

f o r  t h e  reasons set f o r t h  i n  our  b r i e f s  i n  t h e s e  cases  

and t h e  cons ide ra t ions  expressed i n  Skidmore and this 

Cour t ' s  d e c i s i o n s  i n  second. S ingle ton  and P r i c e ,  w e  

u rge  t h e  Court t o  adopt t h e  proposed decree  which w e  

set f o r t h  i n  t h e  appendix t o  ou r  b r i e f s  w i t h  t h e  modi- 

f i c a t i o n s  suggested above. 

Respec t fu l ly  submit ted,  

JOHN DOAR 
A s s i s t a n t  Attorney General, 

DAVID NORMAN, 
ELIHU LEIFER, 
JOEL FINKELSTEIN, 

Attorneys , 
Department of J u s t i c e ,  
Washington, D, C, 
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Hon. Harry Kron, Jr. 
A s s i s t a n t  Attorney General  
S t a t e  Q p i t o l  Bui lding 
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One S t a t e  S t r e e t  
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38 Park Row 
New York, New York 

J. Bennett  Johnston,  Jr., Esq0 
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Shrevepor t ,  Louisiana 71101 

Hon. Louis H e  Padge t t ,  Jr., 
D i s t r i c t  At torney f o r  t h e  

26 th  J u d i c i a l  D i s t r i c t  
Boss i e r  Bank Bldg., 
B o s s i e r  C i t y ,  Louis iana 

W i l l i a m  P. Schuler ,  Esq. 
A s s i s t a n t  At torney General 
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S t a t e  C a p i t o l  Bui lding 
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D i s t r i c t  Attorney 
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M r .  O r z e l l  B i l l i n g s l e y ,  Jr. 
1630 - 4 t h  Avenue, North 
Birmingham, Alabama 

M r .  Nonnan C.  Amaker 
M r ,  Jack Greenberg 
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Bishop, & C a r l  ton 
325-29 Prank Nelson Bui ld ing  
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1 6 3 0  F o u r t h  Avenue,  N o r t h  
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M r .  Dav id  H. Hood 
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Da ted :  J u n e  3, 1966  
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