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PER CURIAM:

Dr. Morton Birnbaum, Esq., and Burton Zuckerman, Esq., have brought this appeal on behalf of members of a

class of persons between the ages of 21 and 65 who are involuntarily civilly committed in the Bronx Psychiatric

Center (the "BPC"). Appellants challenge an order of the United States District Court for the Eastern District of

New York (Bartels, Judge) approving the settlement of this action insofar as it related to the BPC. See Foe v.

Cuomo, 700 F.Supp. 107 (E.D.N.Y.1988). Birnbaum and Zuckerman served as class counsel for a number of

years in this lengthy class action litigation. They purport, on behalf of appellants, to appeal from orders in which

Judge Bartels found that they had withdrawn from their representation of the plaintiff class and barred them from

intervening in the action on behalf of Wilma Woe, the mother of the original, now-deceased, lead plaintiff, and

T.C.L., the mother of R.L., a patient at the BPC.

*198 Assuming appealability, the question of whether the district judge abused his discretion in supervising the

counsel before him must be considered in light of the judge's obligation to insure that the plaintiff class is

adequately represented throughout the litigation. See Cullen v. New York State Civil Service Comm'n, 435

F.Supp. 546, 563-64 (E.D.N.Y.), appeal dismissed, 566 F.2d 846, 848-49 (2d Cir.1977); Fed.R.Civ.P. 23(d); 1 H.

Newberg, Newberg on Class Actions § 1.07, at 10 (2d ed.1985). To the extent it is claimed that Birnbaum and

Zuckerman had been barred, de facto, from representing the class, we do not believe the district judge exceeded

the bounds of his authority and responsibility to supervise counsel. Furthermore, in later determining that

Birnbaum and Zuckerman had withdrawn from representing the class, the district judge was entitled to rely upon

the representation of their co-counsel that this had indeed occurred. We also note that following the district

judge's decision replacing them as class counsel, Birnbaum and Zuckerman did not attempt to participate in the

case for approximately eleven months.

198

While the district judge may have erred in not permitting Birnbaum and Zuckerman to re-enter the case formally

to represent the interests of R.L., see Fed.R.Civ.P. 23(d)(2); 7B C. Wright, A. Miller & M. Kane, Federal Practice
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and Procedure § 1799, at 441-46 (1986) (urging liberal consideration of motions to intervene in class actions), we

see little prejudice to R.L. Indeed, after Birnbaum and Zuckerman indicated a desire "to participate as co-counsel,

to review any proposed settlement and ... to inform the court and other plaintiffs' counsel as to what we believe is

just and proper for our clients," they were invited to participate at the hearing on the settlement and they

submitted written objections which were considered by the district judge.

With respect to the class settlement itself, the district judge carefully considered and evaluated the settlement in

light of the factors set forth in this court's precedents. While the settlement did not incorporate Judge Neaher's

previous "finding" that the BPC would be overcrowded when holding a population of 580 patients, Woe v. Cuomo,

638 F.Supp. 1506, 1515 (E.D.N.Y.1986), appellants fail to recognize that the context of the litigation had

substantially changed by the time the settlement was reached. The most significant change was the

reaccreditation of the BPC by the Joint Committee on Accreditation of Hospitals.

Appellants further argue that this settlement is not as beneficial as the settlement reached in a similar case in

another district. While comparisons between similar actions may be helpful in addressing whether a settlement is

fair, it is important to recognize distinctions between such actions. Moreover, since the ultimate question is

whether this settlement was reasonable under the circumstances, a district judge is not required to make such a

comparison. We conclude that the district judge did not abuse his discretion in approving the settlement which

was reached by experienced counsel through arm's length negotiations.

While Birnbaum and Zuckerman have yet to submit a fee application, they urge that the matter be remanded to a

different district judge for consideration of such an application. We see no reason to apply this "extraordinary

remedy," Sobel v. Yeshiva Univ., 839 F.2d 18, 37 (2d Cir.1988), and we are confident that Judge Bartels will fully

and fairly evaluate any application which is made by Birnbaum and Zuckerman.

We have considered appellants' remaining arguments and believe them to be without merit. The orders of the

district court are AFFIRMED.

Save trees - read court opinions online on Google Scholar.

http://scholar.google.com/scholar_case?case=6592692997626956929&q=892+F.2d+196&hl=en&oe=ASCII&num=1&as_sdt=2,23&scilh=0
http://scholar.google.com/scholar_case?case=6592692997626956929&q=892+F.2d+196&hl=en&oe=ASCII&num=1&as_sdt=2,23&scilh=0
http://scholar.google.com/scholar_case?case=6592692997626956929&q=892+F.2d+196&hl=en&oe=ASCII&num=1&as_sdt=2,23&scilh=0
http://scholar.google.com/scholar_case?case=17289537620502182092&q=892+F.2d+196&hl=en&oe=ASCII&num=1&as_sdt=2,23&scilh=0
http://scholar.google.com/scholar_case?case=17289537620502182092&q=892+F.2d+196&hl=en&oe=ASCII&num=1&as_sdt=2,23&scilh=0

	Frank FOE and Walter Woe, (a pseudonym), by his mother and guardian, Wilma Woe (a pseudonym), on behalf of themselves and al氀 漀琀栀攀爀猀 猀椀洀椀氀愀爀氀礀 猀椀琀甀愀琀攀搀Ⰰ 倀氀愀椀渀琀椀昀昀猀ⴀ䄀瀀瀀攀氀氀愀渀琀猀Ⰰ 瘀⸀ 䴀愀爀椀漀 䌀唀伀䴀伀Ⰰ 椀渀搀椀瘀椀搀甀愀氀氀礀 愀渀搀 愀猀 䜀漀瘀攀爀渀漀爀 漀昀 琀栀攀 匀琀愀琀攀 漀昀 一攀眀 夀漀爀欀㬀 䰀愍wrence Kolb, M.D., individually and as Commissioner of Department of Mental Hygiene of the State of New York; Morton B. WallachⰀ 䴀⸀䐀⸀Ⰰ 椀渀搀椀瘀椀搀甀愀氀氀礀 愀渀搀 愀猀 䐀椀爀攀挀琀漀爀 漀昀 䈀爀漀漀欀氀礀渀 匀琀愀琀攀 䠀漀猀瀀椀琀愀氀㬀 愀渀搀 琀栀攀 匀琀愀琀攀 漀昀 一攀眀 夀漀爀欀Ⰰ 䐀攀昀攀渀搀愀渀琀猀ⴀ䄀瀀瀀攀氀氀攀攀猀�

