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ORDER

LIMBAUGH, District Judge.

This matter is before the Court on Mehlville School District's Motion for Entry of Consent Order, L(1870)88. The

State has filed a response, L(1942)88. Mehlville filed a reply to the State's response, L(1960)88.

Mehlville, both plaintiffs, and the City Board have reached an agreement by which Mehlville has three additional

years through and including the 1990-91 school year to meet its Plan Ratio. The State objects to the three-year

extension. It challenges the consent order as contrary to the terms of the Settlement Agreement and further

continues the State's funding obligations in violation of the Eleventh Amendment.

The State's objections are without merit. The extension of time is solely related to Mehlville's attainment of the

Plan Ratio. A consequence of the extension of time is continuing financial liability of the State. However, the

consent order is not a specific funding order. Thus, the State has no right to challenge this modification of a

Settlement Agreement provision agreed to by Mehlville and the plaintiff signatories. See, Liddell VII, 731 F.2d

1294, 1315 (8th *1370 Cir.1984). As to the Eleventh Amendment arguments, this position has been repeatedly

rejected by the Eighth Circuit in this case. See, Liddell XIV, 839 F.2d 400, 404 (8th Cir.1988); Liddell VII, at

1308-09, n. 13.
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However, after reviewing data regarding Mehlville's transfer-acceptance rate and in light of its recent approximate

$8,000,000.00 capital improvement budget request, the Court believes that two years is sufficient time for

Mehlville to attain its Plan Ratio. The Court understands that there are certain difficulties to overcome, but

believes that with a concentrated effort by Mehlville, the City Board and the Voluntary Interdistrict Coordinating

Council (VICC), Mehlville can attain its Plan Ratio in a shorter time period.

Accordingly,

IT IS HEREBY ORDERED that the Motion for Entry of Consent Order, L(1870)88 be and is GRANTED, except

that the extension of time granted to Mehlville to reach its Plan Ratio is two (2) years.

IT IS FURTHER ORDERED that the State's request for a hearing is DENIED.

IT IS FINALLY ORDERED that the State's request to file a supplemental memorandum after its discovery on this

matter is completed is GRANTED.

ORDER

On Motion For Clarification

This matter is before the Court on Hazelwood School District's motion for clarification regarding Order L(1947)88.

L(1957)88. The State has filed a response. L(1971)88. Hazelwood filed a reply to the State's response. L

(1982)88.

Hazelwood has requested clarification of Order L(1947)88 as it pertains to the establishment of a 10% excess

leeway with respect to the 25% Plan Goal. Hazelwood believes that the 10% excess leeway should only be

applicable to the new transfer students recruited annually. Thus, the State would continue to finance presently

enrolled transfer students (i.e. "tenured" transfer students) even if the tenured students exceed the 10% error

factor. The State believes that all transfer students, regardless of tenure status, should be included in the 10%

error factor. Any transfer student in excess of the 10% leeway would remain enrolled in the Hazelwood School

District at Hazelwood's cost.



The Court intended that the 10% leeway be applicable only to new transfer students recruited annually. The

enrollment status of tenured transfer students must be protected pursuant to the Settlement Agreement.

Furthermore, the county districts should not be penalized for circumstances not within their control such as an

increasing resident minority student population. The 10% leeway was meant to provide both flexibility to the

county districts and protection to the State with respect to the recruitment of new transfer students.

Accordingly,

IT IS HEREBY ORDERED that Hazelwood's motion for clarification be and is GRANTED.
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