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MEMORANDUM AND ORDER

GUNN, District Judge.

This matter is before the Court on the revised report on student assignments and capital improvements for St.

Louis city schools filed on May 5, 1992, by the Amicus Group, G(348)92, and on City Board's motion for referral

of the report to City Board or for establishing a discovery schedule and setting a hearing, G(407)92.

On August 21, 1991, the Amicus Group filed its initial report, L(3525)91, in response to the District Court's order,

L(3337)91, that the parties develop a new capital improvements budget taking into account student enrollment

projections and *932 building capacities. Based on the total projected student enrollment in regular city schools

for the 1995-96 school year, the Amicus Group report proposed a student assignment and building usage plan.

The report recommended using a 55% black-45% white (± 5%) basis for student assignments for regular

integrated schools rather than City Board's 50%-50%. It was determined that a total of 63 buildings (integrated:

19 elementary, 5 middle and 1 high school; nonintegrated: 30 elementary, 6 middle and 2 high schools) would be

needed. Renovations on buildings that would not be needed were to be deferred. The report concluded that City

Board had the financial resources to pay its share of the capital improvements for those buildings that would be

needed and that such work could be completed by June 1995. The report also included several

recommendations with regard to the renovation schedule for certain schools.

932

Nine days after the report was filed and before the parties responded to it, the Court adopted it in large measure,

L(3538)91. The Court ordered that the student assignment plan it had previously approved was to be revised in

accordance with the assignment plan proposed in the Amicus Group's report with several minor exceptions. The

Court also ordered City Board to immediately proceed and complete all approved capital improvements by June

1995, funding its share with the resources identified in the Amicus Group report, and not to do any additional

work which would impede this. The Court also adopted most of the recommendations with regard to specific

schools.



City Board appealed order L(3538)91 to the Eighth Circuit Court of Appeals. It was thereafter learned that the

enrollment data furnished by City Board to the Amicus Group, and upon which the group's enrollment projections

were calculated, was flawed. The Court granted the Amicus Group leave to file a revised report based on

appropriate data. While the Amicus Group was preparing its revised report, City Board, noting its pending appeal,

filed a motion under Fed.R.Civ.P. 60(b) for relief from order L(3538)91. The Court denied this motion believing it

was important that L(3538)91 remain in force until such time as a new order supplementing or replacing it was

entered. G(284)92 (March 18, 1992). The Court noted that when issuing any new orders on the matter, it would

take care not to abrogate any of City Board's appeal rights. City Board decided to proceed with its appeal of L

(3538)91.

On May 5, 1992, the Amicus Group submitted its revised report. The Court first notes that the pendency of the

appeal from the adoption of the initial report does not deprive this Court of authority to further supervise and

modify the student assignment/capital improvements plan. See Board of Education v. State of Mo., 936 F.2d 993,

994-96 (8th Cir.1991).

The basic premises of the Amicus Group remain the same. The report concludes that 63 schools (integrated: 14

elementary and 4 middle schools; nonintegrated: 36 elementary, 7 middle and 2 high schools) are needed to

house the projected 1995-96 regular student enrollment, using a 55% black-45% white (± 5%) basis for assigning

students to integrated schools and assuming a 100% utilization of magnet seats.

In response to the revised report, City Board first argues that responsibility for student assignments within the city

should be returned to City Board. Citing Freeman v. Pitts, ___ U.S. ___, 112 S.Ct. 1430, 118 L.Ed.2d 108 (1992),

City Board states that the Court no longer has the authority to order student assignments for purposes of racial

balance.

At this juncture, it would be premature for the Court to withdraw its supervision over student assignments within

the city. The record has not yet been developed to support such an action. Furthermore, student assignments

and the State's and City Board's capital improvements funding obligations are inextricably interrelated. In order to

ascertain the buildings needed for each school level (elementary, middle and high school), it is essential to

determine how students are to be assigned.

*933 City Board's real concern is that the Court adopted the 55%-45% ratio recommended by the Amicus Group

rather than the 50%-50% ratio advanced by City Board. Upon careful consideration, the Court reaffirms its

adoption of the 55% black-45% white (± 5%) ratio for student assignments to integrated schools. This ratio will

best further both the desegregation goals of this case and the efficient usage of facilities. Using a 50%-50% ratio

would reduce the number of black students attending integrated schools and would necessitate the operation of

more buildings at lower utilization rates.

933

The Court also agrees with the Amicus Group that planning must be based on 100% usage of magnet seats,

rather than on 90% usage as City Board urges. Experience supports the conclusion that with proper recruitment

and implementation of the Magnet Plan, City Board will be able to achieve full target magnet enrollment.

Duplicate planning for seats (in magnet schools and in regular schools) for 10% of the target magnet enrollment

is inappropriate.

City Board next takes issue with some specific recommendations in the Amicus Group's revised report. As noted

above, the report concludes that two nonintegrated regular high schools (Sumner and Beaumont), which the

Amicus Group determined have 3,302 seats together, would be more than sufficient to house the projected

enrollment of 2,745 students and that renovation of the other regular nonintegrated high school in the city

(Vashon) should be deferred until such time as enrollments may warrant its use.

City Board's argument that Sumner and Beaumont would be overcrowded is refuted by the facts. City Board

argues that the Amicus Group's recommendation that renovation at Vashon be deferred ignores the Black

community's historical ties to the school. This, however, does not support the renovation of Vashon with funds the

State and City Board have been ordered to contribute for desegregation purposes. As the Court has previously

stated, City Board may expend its own funds on nondesegregation-related capital improvements, viz. renovating
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or building a new Vashon, upon a showing to the Court that such expenditures will not interfere with City Board's

desegregation obligations.

City Board also challenges the Amicus Group's conclusion that a regular integrated high school (Roosevelt) will

not be needed. With full implementation of the magnet program, there will be 58 students for assignment to a

regular integrated high school. This number does not justify operation of such a school. City Board's assertion

that an integrated high school would have 506 students is based on 90% magnet enrollment, which, as noted

above, this Court cannot accept as a proper underlying assumption. The Court recognizes that with the

consolidation of schools some students will have to travel longer distances to school. This is unfortunate but

unavoidable.

The Court has carefully reviewed the Amicus Group's revised report as well as City Board's response. The State

has also filed responses which support the Amicus Group's recommendations. G(371)92, G(452)92. The Court

does not believe an evidentiary hearing is necessary. There is no dispute on the projected school enrollment for

1995-96. As the Amicus Group states in its reply, G(450)92, "[t]he issue is ... what facilities the agreed school

population needs and the adequacy of funds to have those facilities in place no later than June, 1995." Buildings

that are not needed cannot be renovated at this time with desegregation funds.

The revised Amicus Group report makes the following additional recommendations which the Court adopts:

City Board should adopt and submit to the Court by September 1, 1992, an effective building

preventive maintenance program; and

City Board should accelerate the renovation of Mullanphy so that it is available for its full target

enrollment as an elementary magnet school by September 1993.

*934 Accordingly,934

IT IS HEREBY ORDERED that City Board's motion G(407)92 for a referral or hearing is denied.

IT IS FURTHER ORDERED that the student assignment/capital improvements plan proposed in the Amicus

Group's revised report, G(348)92, is approved by the Court and shall replace the plan previously approved in L

(3538)91.

IT IS FURTHER ORDERED that City Board shall submit to the Court by September 1, 1992, an effective building

preventive maintenance program.

IT IS FURTHER ORDERED that City Board shall accelerate the renovation of Mullanphy so that it is available for

its full target enrollment as an elementary magnet school by September 1993.

IT IS FURTHER ORDERED that in all other regards L(3538)91, as modified by G(91)91 with regard to McKinley

school, is reaffirmed.
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