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BUTZNER, Senior Circuit Judge:

Seven black citizens of Norfolk, Virginia, and the Norfolk Branch of the National Association for the Advancement

of Colored People appeal the district court's judgment denying their claim that the at-large system of voting for

city council violates rights secured by the Voting Rights Act of 1965 as amended in 1982, 42 U.S.C. § 1973. The

principal issue is whether the complainants have less opportunity than other members of the electorate to elect

more than one councilman as the "representatives of their choice." § 1973(b).[1] The complainants assign error

to the district court's construction of the Act with respect to the meaning of the statutory term "representatives of

their choice." They also contend that the district court erred by giving undue weight to the election of a second

black councilman after this action was filed. In accordance with the Supreme Court's mandate, we have reviewed

the district court's judgment in the light of Thornburg v. Gingles, 478 U.S. 30, 106 S.Ct. 2752, 92 L.Ed.2d 25

(1986).[2] Finding merit in the assignments *1235 of error, we reverse the district court's judgment and remand

the case for further proceedings.

1235

I

In Collins v. City of Norfolk, 605 F.Supp. 377, 382-85 (E.D.Va.1984) (Collins I), the district court recounted the

history of the government of the city from the grant of its royal charter in 1736 to the present. During the

intervening years, there were various methods of electing the city council. Much of the time the common council

was elected by wards, and the select council was chosen by members of the common council. In 1918, the city

adopted a new charter, which provided for a city council of five members elected at-large. Since 1952 the council

has consisted of seven members elected at-large. Council members serve four-year, staggered terms, so every

two years three or four of the seven seats are contested, except on occasion when vacancies open more seats.
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All candidates compete for the open seats. The top three or four, as the case may be, are elected without any

run-off. The elections are nonpartisan.

The district court also found that black voters in Norfolk were effectively disenfranchised by the Virginia

Constitution of 1902. Among the devices used to limit black participation in elections were the literacy test, which

remained in effect until the enactment of the Voting Rights Act of 1965, and the poll tax, which was declared

unconstitutional in Harper v. Virginia Board of Elections, 383 U.S. 663, 86 S.Ct. 1079, 16 L.Ed.2d 169 (1966).

Prior to the passage of the Voting Rights Act, black voter registration was proportionately lower than that of

whites. Now the facilities of the registrar's office are equally accessible to all citizens. The black voter registration

rate and the turnout rate for council elections, based on the percentage of the black voting age population, are

now greater than the registration and turnout rates of white voters. See Collins I, 605 F.Supp. at 384-85.

The 1980 census disclosed that Norfolk has a population of 266,979 persons of whom 60.8% (162,300) are white

and 35.2% (93,987) are black. According to the census, the city's voting age population is 201,366 of whom

64.85% (130,595) are white and 31.48% (63,396) are black. Collins I, 605 F.Supp. at 382.

From 1918 until 1968, every member of Norfolk's city council was white. In 1968, Joseph A. Jordan, Jr., a black

citizen, was elected to the council, and from that time until this action was filed the council had one black

member. Jordan served until 1977 when he resigned, and Rev. Joseph Green, a black citizen, was appointed to

fill the vacancy. Rev. Green was elected in 1978 and re-elected in 1982 and 1986. Although the city's population

is 35% black and the rate of black participation in the electoral process is high, black citizens were unable to elect

more than one black member (14%) to the seven-member council until after this case commenced. Then in 1984,

Rev. John Foster, a black citizen, was elected, under circumstances that will be discussed in part VI of this

opinion. Since 1984, two black members (28%) have sat on the council simultaneously.

The district court construed the statutory term "representatives of their choice" to include successful candidates

who received more than 50% of the black vote, even though unsuccessful candidates received a much higher

percentage of the black vote. It also held that the election of Rev. Foster in 1984, after this action was

commenced, and the subsequent re-election of incumbent black councilmen demonstrated that Norfolk's black

citizens can elect representatives of their choice. These conclusions of the district court are critical in determining

the validity of the district court's judgment. They are the subject of the complainants' primary assignments of

error.

*1236 II1236

Section 2 of the Voting Rights Act of 1965 as amended in 1982 was enacted to prohibit the "denial or

abridgement of the right of any citizen of the United States to vote on account of race or color." The Act seeks to

ensure that black citizens shall not "have less opportunity than other members of the electorate to participate in

the political process and to elect representatives of their choice." 42 U.S.C. § 1973(b). The Senate Report

accompanying the 1982 amendments to the Act sets forth typical factors to be considered in determining whether

the Act has been violated.[3] These factors are neither comprehensive nor exclusive, and complainants need not

prove any particular number of them. Gingles, 478 U.S. at 45, 106 S.Ct. at 2763. Minority voters do not have to

prove that the electoral system was created or is maintained for a discriminatory purpose. Congress intended that

a violation could be proved by showing discriminatory effect alone. Gingles, 478 U.S. at 35, 43-44, 106 S.Ct. at

2758, 2762-63.

"The essence of a § 2 claim is that a certain electoral law, practice, or structure interacts with social and historical

conditions to cause an inequality in the opportunities enjoyed by black and white voters to elect their preferred

representatives." Gingles, 478 U.S. at 47, 106 S.Ct. at 2764. The Supreme Court has long recognized that at-

large voting in a multimember political unit, such as Norfolk's city council, may prevent minorities from electing

representatives of their choice by diluting their voting strength. See Gingles, 478 U.S. at 47-48, 106 S.Ct. at

2764-65. The potential for this type of discrimination may be enhanced by staggered terms. Cf. City of Rome v.

United States, 446 U.S. 156, 185, 100 S.Ct. 1548, 1565, 64 L.Ed.2d 119 (1980). But at-large voting for

multimember offices does not per se violate minority voters' rights. Minority voters who assert that at-large voting
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in multimember political units violates the Act must prove that this electoral system "operates to minimize or

cancel out their ability to elect their preferred candidates." Gingles, 478 U.S. at 48, 106 S.Ct. at 2765. More

specifically, when at-large voting is alleged to be the diluting device that violates the Act, complainants must

prove three facts: 1) that the minority group is sufficiently large and geographically compact to constitute a

majority in a single-member district; 2) that the minority group is politically cohesive; and 3) that the white majority

votes sufficiently as a bloc to enable it, in the absence of special circumstances, "usually to defeat the minority's

preferred candidate." Gingles, 478 U.S. at 50-51, 106 S.Ct. at 2766.

*1237 00
97 Racial bloc voting  or as it is sometimes called, racially polarized voting[4] 00

97  is one of the factors the

Senate Report identified as probative in determining whether the Act has been violated.[5]Gingles recognized it

as a key element of a vote dilution claim. 478 U.S. at 55, 106 S.Ct. at 2768. Racially polarized voting is important

for two reasons. First, it is a means of ascertaining whether minority groups constitute a politically cohesive unit. 

Gingles, 478 U.S. at 56, 106 S.Ct. at 2769.[6] The second purpose for inquiring about racially polarized voting is

"to determine whether whites vote sufficiently as a bloc usually to defeat the minority's preferred candidates." 

Gingles, 478 U.S. at 56, 106 S.Ct. at 2769. It is in this aspect of the district court's analysis of racially polarized

voting that we detect error.

1237

Ascertaining whether legally significant white bloc voting exists begins with the identification of the minority

members' "preferred candidates" or "representatives of their choice."[7] Then the court must inquire whether in

general a white bloc vote normally will defeat the combined strength of minority support plus white "crossover"

vote for the minority's preferred candidates. Gingles, 478 U.S. at 56, 106 S.Ct. at 2769.

Whether an electoral system impairs the ability of black citizens to elect "representatives of their choice" is a

question of fact subject to the clearly erroneous standard of review. Gingles, 478 U.S. at 78-79, 106 S.Ct. at

2780-81. But this standard "`does not inhibit an appellate court's power to correct errors of law, including those

that may infect a so-called mixed finding of law and fact, or a finding of fact that is predicated on a

misunderstanding of the governing rule of law.'" Gingles, 478 U.S. at 79, 106 S.Ct. at 2781 (citations omitted). We

cannot accept the district court's construction of the Voting Rights Act or its analysis of the facts based on its

construction of the Act. These are errors of law or of mixed law and fact, which the clearly erroneous standard

does not preclude us from correcting. Gingles, 478 U.S. at 79, 106 S.Ct. at 2781. The district court rejected the

complainant's statistical analysis of election returns and accepted the city's. For the purpose of this opinion, we

will refer only to the city's statistics.

III

We agree with the district court that the complainants have proved the first two elements of their cause of action.

The court found that Norfolk's black population is sufficiently large and geographically compact to constitute a

majority in two districts. The complainants contend that they would constitute a majority in three. In any event, the

first element is satisfied. The district court also found that Norfolk's black citizens are politically cohesive. This

satisfies the second element. It is the third element that the district court found lacking. The district court held that

"Norfolk's whites do not vote sufficiently as a bloc that they usually defeat the minority's preferred candidate." 

Collins V, 679 F.Supp. at 566.

IV

The proper identification of minority voters'"representatives of their choice" is critical. The Act was intended to

assure that minorities do not have less opportunity *1238 than other members of the electorate "to elect

representatives of their choice." 42 U.S.C. § 1973(b). In Collins IV, we cautioned that great care must be

exercised in identifying the minority's preferred candidates or representatives, saying:

1238

The mere election of a candidate who appears to have received votes from more than fifty percent

of minority ballots does not count as a minority electoral success, when each ballot may contain

votes for more than one candidate. In such a situation, if there were other candidates, preferred by
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a significantly higher percentage of the minority community, who were defeated in the same

election, then it cannot fairly be said that the minority community has successfully elected

representatives of its choice. Each such situation must be reviewed individually to determine

whether the elected candidates can be fairly considered as representatives of the minority

community. The presumption must be that they cannot, if some other candidate has received

significantly more minority votes.

Collins IV, 816 F.2d at 937 (footnote omitted).

The district court treated successful candidates who received more than 50% of the minority vote as the

minority's representatives of choice even though candidates who received a much higher percentage of the

minority vote were defeated. Collins V, 679 F.Supp. at 568. In 1974, Lenious G. Bond (B) received 73.4% of the

black vote; he was defeated. Elizabeth M. Howell (W) received 58.2% of the black vote; she was elected. Claude

J. Staylor, Jr., (W) received 56.5% of the black vote; he was elected. The district court held that Howell and

Staylor, rather than Bond, were the minority's representatives of choice. A similar situation arose in the 1980

election. Evelyn T. Butts (B) received 92.9% of the black vote; she was defeated. Howell (W) received 72.9% of

the black vote; she was elected. The district court held that Howell, rather than Butts, was the minority's

representative of choice. Collins V, 679 F.Supp. at 574-75.

According to the principles we explained in Collins IV, 816 F.2d at 937, Howell and Staylor are presumed not to

be the minority's preferred candidates or representatives of choice. This presumption imposed on the city the

burden of going forward with evidence to rebut or meet the presumption. Fed.R.Evid. 301. The city relied chiefly

on testimony that Howell and Staylor were endorsed by a black political organization, Concerned Citizens of

Norfolk, and had black support greater than some of the lesser black candidates. The district court held that the

presumption that Howell and Staylor were not the minority's representatives of choice was "overwhelmingly

rebutted." See Collins V, 679 F.Supp. at 574-75.

The proof offered by the city is insufficient to overcome the presumption that Howell and Staylor were not the

black community's representatives of choice. The Concerned Citizens' endorsement is not dispositive because it

endorsed several candidates, black and white. Moreover, the difference between the level of black support for

Howell and Staylor and the level of black support for black candidates who received less than 50% of the black

vote is immaterial. Those black candidates who received few votes were not the black community's preferred

candidates. As we clearly explained in Collins IV, 816 F.2d at 937, the critical fact is the difference between the

black support for the candidate who received the most black votes yet lost and for the candidates who won with

fewer black votes.

Gingles, quoting the Senate Report, emphasizes that "`whether the political processes are "equally open"

depends upon a searching practical evaluation of the "past and present reality,"' and on a `functional' view of the

political process." 478 U.S. at 45, 106 S.Ct. at 2763. Therefore, in addition to the bare statistics, it is appropriate

to consider testimony revealing how political observers and the candidates themselves viewed the city's claim

that Howell and Staylor were the minority's preferred candidates and representatives of choice. When questioned

by the city's attorney, Rev. Green, a black member of council who *1239 served with Howell and is a defendant in

this action, testified:

1239

Q. Is Mrs. Howell looked upon in the black community as a representative of that community?

A. Not as a representative of that community, but as a supporter of that community.

Exhibit Vol. I at 1616. William E. Swindell, Jr., a black deputy sheriff who is one of the complainants, also testified

at trial that Howell is "not a representative of our community." App. Vol. I at 161. He explained: "Even though she

receives black votes, she doesn't live in our community. She doesn't share our experiences." App. Vol. I at 160.

Howell's testimony also reveals that she cannot be considered to be the black community's representative of

choice. While being thoroughly questioned on her sources of political support, Howell admitted that she had

received high levels of black support in the past, but she did not characterize herself as a representative of the

black community. Exhibit Vol. II at 1831. She testified: "There are problems in the black community right now

which I don't care to be involved in, so I'm not." Exhibit Vol. II at 1855. Howell stated that she had no opinion on
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the issue of school busing. Exhibit Vol. II at 1854. She did not think that the black community of Norfolk had any

special needs or interests. Exhibit Vol. II at 1904. She was unaware that black people in Norfolk had higher rates

of poverty and unemployment and lower levels of education than whites. Exhibit Vol. II at 1899-1900.[8]

Staylor also did not consider himself to be the black community's candidate of choice. In 1974, Staylor was first

elected to city council with black support after he resigned from a police officer's organization because it refused

to admit black people. Exhibit Vol. I at 1604-05. He testified that he voted against a proposal to build a memorial

to Martin Luther King because he believed King was responsible for inciting riots, associated with communists,

and was not a "patriotic, good American." Exhibit Vol. I at 1646-47. Staylor has also been an outspoken opponent

of school busing. Exhibit Vol. I at 1659-63. In 1978, Staylor lost virtually all black support because of his position

on issues of importance to black voters. Nevertheless, he was re-elected by white voters.

The district court's error in finding successful candidates who received over 50% of the minority vote to be the

chosen representatives of the minority community, despite the fact that other candidates received a much greater

percentage of the minority vote, is not simply technical or semantic. It is an error of mixed law and fact that

defeats the Voting Rights Act's purpose of securing equal opportunity for minorities to "elect the representatives

of their choice." By declaring that Howell in two elections and Staylor in one election were the chosen

representatives of the black community, the district court was able to find that there was no significant white bloc

voting. On this basis the district court held that the complainants had not satisfied the third requirement of 

Gingles, 478 U.S. at 51, 106 S.Ct. at 2766, for showing a violation of the Act.

A moment's reflection shows how the district court's method of identifying the black community's representatives

of choice defeats a primary purpose of the Act. In 1974, 21 candidates sought the 4 open seats on the council. In
00
97

00
971980, 12 candidates vied for 3 open seats. In 1974, each voter  black and white  could cast four votes and in

1980 three votes. If black voters exercised their right to cast all of their allotted votes, they ran the risk that their
00
97second and third choices would be declared their preferred candidates. Only by single-shot voting  withholding

00
97all votes save for their first choice, and forfeiting the opportunity to cast all votes allotted to each voter  could the

minority be assured that its second and third choices would not be declared its preferred candidates. *1240 In

contrast, under the at-large system, the white voters can freely cast all votes allotted to them without suffering the

penalty imposed on the minority voters. The district court's construction of the Act defeats the congressional

purpose of assuring that the opportunity to participate in the electoral process is equally open to all citizens.

1240

We are aware of no case that supports the district court's construction of the Act. Two cases have rejected it. In 

Citizens for a Better Gretna v. City of Gretna, 834 F.2d 496, 502 (5th Cir.1987), the court said:

In a multiple seat election such as Gretna's aldermanic race, the minority necessarily will have

more than one preferred candidate. In the Gretna elections studied, blacks exercised their right to

vote to fill all at-large positions, but only one available candidate was black. Thus, it was virtually

unavoidable that certain white candidates would be supported by a large percentage of Gretna's

black voters. Significance lies in the fact that the black candidate preferred by the minority was

defeated by white bloc voting. That blacks also support white candidates acceptable to the

majority does not negate instances in which white votes defeat a black preference.

In Campos v. City of Baytown, 840 F.2d 1240, 1245 (5th Cir.1988), the court rejected the argument that "any time

a candidate gets a majority of the minority votes he is the `chosen representative' of the minority group." We are

aware that the factual situations in these cases differs from that in Norfolk, but their underlying premise is

applicable: support for some successful candidates by a majority of minority voters in multimember district races

does not prove that the successful candidates were the chosen representatives of the minority when a candidate

who received much greater minority support was defeated.

"Definitions and legal criteria ... must accord with law, and will be reviewed as legal questions." Collins IV, 816

F.2d at 938. The district court erred in construing the statutory term "representative of their choice." This skewed

its analysis on which it relied to decide the case.
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V

If the degree of minority electoral success necessary to defeat this voting rights action were the ability to elect a

single candidate to the council, this action would border on the frivolous. Since the passage of the Voting Rights

Act of 1965 and the elimination of the poll tax, the black community of Norfolk has been able to elect a single

councilman. But this case involves the community's inability to elect a second member until after the institution of

this action.

The city attaches great significance to the fact that black candidates have won in seven of ten elections from

1968 to 1986. It emphasizes that since 1968, of the 13 black candidates supported by 70% of black voters, 7

(54%) have been elected.

The significance of these statistics is superficial, because they are largely based on the black community's ability

to elect a single black member of the council. The statistics ignore the fact that from 1968 until after this action

was brought, the black community was unable to elect a second representative to the city council. To use the

city's analysis of the statistics to defeat this action simply places a stamp of approval on token representation.

Gingles explains that "in general, a white bloc vote that normally will defeat the combined strength of minority

support plus white `crossover' votes rises to the level of legally significant white bloc voting." 478 U.S. at 56, 106

S.Ct. at 2769. In the context of this case it is necessary to apply Gingles' teaching to the black community's

attempt to elect a second black councilman.

It is apparent from the record that the white majority normally voted sufficiently as a bloc to defeat the combined

strength of strong minority support plus white crossover votes for minority preferred candidates who sought a

second seat on the council. In 1970, Roland J. Walton (B), who received 92.4% of the black vote, received only

14% of the white vote. In 1974, *1241 Bond (B), who got 73.4% of the black vote, received only 7.6% of the white

vote. In 1980, Butts (B), who received 92.9% of the black vote, received only 9.5% of the white vote. In 1982,

Butts (B), who received 87.6% of the black vote, received only 11.2% of the white vote.

1241

Although black voters usually tried to elect a second black councilman, this was not always the case. In 1976, for

example, no black candidate opposed Jordan (B), an incumbent. He was reelected with 97.3% of the black vote

and 24.3% of the white vote. The candidate whom the black voters preferred for a second representative on the

council was R. Braxton Hill, Jr., (W), who received 76.3% of the black vote and only 20.0% of the white vote. His
00
97

00
97defeat demonstrates that  regardless of the race of the candidate  the black community, prior to the institution

of this suit, could not elect a second representative of their choice.

The statistics show that from 1968 until 1984 all of the minority-preferred candidates for a second seat on the

council were defeated by candidates preferred by white voters. This is precisely the situation Gingles described

as demonstrating "legally significant white bloc voting." 478 U.S. at 56, 106 S.Ct. at 2769. The statistics also

demonstrate that the complainants have satisfied the third requirement for proving a cause of action under the

Voting Rights Act when the inhibiting electoral device is at-large voting. They show that the white majority votes

sufficiently as a bloc to enable it, in the absence of special circumstances, "usually to defeat the minority's

preferred candidate." Gingles, 478 U.S. at 51, 106 S.Ct. at 2766.

VI

The city maintains that members of the black community have no cause for complaint because in addition to its

success in electing a single black member to the council from 1968 to 1984, in 1984 a second black member was

elected.

Gingles, however, cautions against finding a lack of racially polarized voting where the success of a minority

candidate can be attributed to special circumstances. The Court said:
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[T]he success of a minority candidate in a particular election does not necessarily prove that the

district did not experience polarized voting in that election; special circumstances, such as the

absence of an opponent, incumbency, or the utilization of bullet voting, may explain minority

electoral success in a polarized contest.

478 U.S. at 57, 106 S.Ct. at 2769. The Court noted that this list of special circumstances is not exclusive. 478

U.S. at 57 n. 26, 106 S.Ct. at 2770 n. 26.

The complainants assert that the election of a second black councilman, Rev. Foster, in 1984 was caused by

special circumstances and so his election does not negate the existence of racially polarized voting. The city

maintains that the district court's finding that Rev. Foster's election was not the result of special circumstances is

not clearly erroneous.

In Zimmer v. McKeithen, 485 F.2d 1297 (5th Cir.1973) aff'd sub nom East Carroll Parish School Board v.

Marshall, 424 U.S. 636, 96 S.Ct. 1083, 47 L.Ed.2d 296 (1976), the court said:

[W]e cannot endorse the view that the success of black candidates at the polls necessarily

forecloses the possibility of dilution of the black vote.... [S]uch success might be attributable to
00
97political support motivated by different considerations  namely that election of a black candidate

will thwart successful challenges to electoral schemes on dilution grounds.

485 F.2d at 1307.

Zimmer's example illustrates precisely what happened in Norfolk before the election of the second black

councilman in 1984 after this action had been filed. For the first time the mayor supported a second black

candidate. Moreover, during the pendency of this action, in which the mayor was a defendant, he publicly stated:

"After the election, the issue of black representation may become a moot point." Exhibit Vol. I at 1472. In the

same election the "west side group" with which the mayor *1242 was affiliated endorsed only two candidates

when three seats were vacant. One of the city's witnesses, a member of the House of Delegates of the Virginia

General Assembly, described this situation as "unique" or "surprising to say the least." App. Vol. II at 845.

1242

When this case was previously before us after remand from the Supreme Court, we directed the district court to

ascertain whether the mayor's remark elicited unusual white support for the black candidate. We added that the

district court's findings would not be disturbed unless they were clearly erroneous. See Collins IV, 816 F.2d at

938. The district court held that there was no unusual white voting pattern in 1984. See Collins V, 679 F.Supp. at

577-78.

Review of the record convinces us that the district court's finding is clearly erroneous. See 

United States v. United States Gypsum Co., 333 U.S. 364, 395, 68 S.Ct. 525, 541, 92 L.Ed. 746 (1948);

Fed.R.Civ.P. 52(a). The flaw in the district court's finding is readily apparent. It compared elections in which only

one representative of the black community was elected with the 1984 election in which a second black

councilman was elected. In support of its finding, the district court emphasized that Rev. Foster, the successful

black candidate for a second black seat on the council, received 26.6% of the white vote in the 1984 election.
00
97

00
97The court then compared this vote with the results in previous elections  in 1982, 1978, and 1968  in which

black candidates received 31.1%, 32.2%, and 28.7% of the white vote to fill a single minority seat on the council.

Collins, 679 F.Supp. at 577-78.

The statistics show that until the 1984 election, when the mayor supported a black candidate and suggested that

this suit could be mooted, white voters had cast ballots in sufficient numbers to defeat a second black

councilman. Never before had white support for a candidate seeking to become the second black member of the

council remotely approached 26.6%. Prior to 1984, the greatest white support for a black candidate seeking a

second seat on the council occurred in 1970. In that year, Walton (B) received 92.4% of the black vote and 14.0%

of the white vote. He was defeated. Rev. Foster's unprecedented receipt of 26.6% of the white vote was 90%

higher than the previous high white vote ever cast for a black candidate who sought a second seat on the council.
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Unusual white support for Butts (B) also demonstrates that the 1984 election of Rev. Foster was due to the

special circumstances arising out of events associated with the pendency of this action. In 1982, Butts received

11.2% of the white vote and in 1980 only 9.5%. Yet in 1984 after the mayor suggested how this action could be

mooted and the "west side group" fielded only two candidates, she received 24.2% of the white vote. Her white

vote in 1984 increased 116% over her white vote in 1982 and 155% over her white vote in 1980.

The statistics disclose that no black candidate seeking a second seat on the council as the chosen representative

of the black community received more than slight white support until the unprecedented circumstances that

occurred in 1984 after this action was filed. The figures also demonstrate that, prior to the special circumstances

of 1984, white voters were able to defeat the combined strength of black voters and white crossover votes,

denying the black community a second seat on the council.

We therefore conclude that the election of a second black councilman in 1984 was the result of special

circumstances and should not be dispositive in determining whether Norfolk's at-large voting for a multimember

council dilutes black voting power. See Gingles, 478 U.S. at 57, 75-76, 106 S.Ct. at 2769, 2779.

VII

The complainants also assign error to the district court's finding that the council's appointment of Rev. Green in

1977 to fill the vacancy resulting from Jordan's resignation was not a special circumstance. Collins V, 679

F.Supp. at 579-80. The city asserts that there is little doubt that had a black not been appointed the complainants

would have called foul and used this as *1243 evidence of white council members' insensitivity.1243

If, as it appears from the city's brief, Rev. Green was appointed to forestall black criticism, this would indeed be a

special circumstance. Cf. Zimmer, 485 F.2d at 1307. In any event, Rev. Green's appointment has little bearing on

the black community's ability to elect a second representative to council, except in a subsequent election after

this action was filed when he was able to run with the advantage of incumbency.

Gingles mentions incumbency as a special circumstance that may explain minority success. 478 U.S. at 57, 106

S.Ct. at 2769. In this case, incumbency was a significant factor in black electoral success. No black incumbent

was ever defeated. Conversely, with two exceptions, in the eleven elections from 1968 to 1988, inclusive, no

black candidate who was not an incumbent was elected. The first exception was in 1968 when Jordan became

the first black member of council since the at-large system was instituted in 1918. The second exception was in

1984 when Rev. Foster was elected after this action was filed and the mayor stated that the election might moot

the suit. The re-election of incumbents in 1986 and 1988, coupled with the pendency of this action and the

manifest desire to moot it as evidenced by the 1984 election, also demonstrates that recent re-election of black

candidates is attributable to special circumstances. These elections do not negate the existence of the white bloc

voting that has characterized the at-large elections in Norfolk.

VIII

The complainants also allege that the district court erred in holding that there was no racial discrimination in the

slating process in the 1976 and 1980 elections. Collins V, 679 F.Supp. at 581-83.

Slating and denial of black access to the slate are mentioned as pertinent factors in the Senate Report, see supra

note 3. Nevertheless, in the context of this case, whether slating existed in 1976 or 1980 is largely immaterial.

Analysis of the election returns show that from 1968 until 1984 no black candidate could get elected to a second

seat on the seven-member council and the single black representative was never defeated. The same pattern

prevailed in the two years in which slating was charged and in the years in which it was not. White bloc voting,

not slating, was the cause of the black community's inability to elect a second councilman in 1976 and 1980.
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IX

In sum, the complainants have satisfied the tripartite test set forth in Gingles, 478 U.S. at 50-51, 106 S.Ct. at

2766, for proving a violation of the Voting Rights Act. They have shown 1) that the minority group is sufficiently

large and geographically compact to constitute a majority in at least two single-member districts, 2) that the

minority group is politically cohesive, and 3) that the white majority votes sufficiently as a bloc to enable it, in the

absence of special circumstances, usually to defeat the minority's preferred candidate for a second seat on the

council.

To be sure, after the passage of the Voting Rights Act of 1965, since 1968 the black citizens of Norfolk have

attained at least token representation on the city council. But in the absence of special circumstances, they have

not been able to elect a second representative of their choice. Even the candidates elected as a result of special

circumstances in 1984, 1986, and 1988 do not give representation in proportion to the black population. But the

complainants do not seek proportional representation, and the Act does not require it. The Act does, however,

protect them from a system of at-large voting that, tested by the principles explained in Gingles, 478 U.S. 30, 106

S.Ct. 2752, gives them "less opportunity than other members of the electorate to participate in the electoral

process and to elect representatives of their choice." 42 U.S.C. § 1973(b).

The judgment of the district court is reversed. The case is remanded for further proceedings consistent with this

opinion. *1244 Upon remand the district court should enjoin at-large elections for city council. The district court

should afford the city a reasonable, specified time to prepare a plan that will remedy the vote dilution arising out

of the city's at-large electoral system. The city must then submit the plan for clearance under section 5 of the

Voting Rights Act of 1965. 42 U.S.C. § 1973c. If the city fails to enact a legal plan, the court should prepare a

single district plan for the conduct of future elections. See generally Wise v. Lipscomb, 437 U.S. 535, 98 S.Ct.

2493, 57 L.Ed.2d 411 (1978); Cosner v. Dalton, 522 F.Supp. 350, 363-64 (E.D.Va.1981) (three-judge court).

1244

CHAPMAN, Circuit Judge, dissenting:

Because I believe the majority has created new rules which too narrowly restrict who may be a "minority-

preferred candidate" also called "representative of their choice," and which define "legally significant white bloc

voting" in a manner contrary to the emphatic language of the statute, I dissent.

I

As the majority has noted, in this challenge to an at-large voting system under 42 U.S.C. § 1973, complainants

must prove (1) that their minority group is sufficiently large and geographically compact to constitute a majority in

a single-member district, (2) that their minority group is politically cohesive, and (3) that the white majority votes

sufficiently as a bloc to enable it, in the absence of special circumstances, "usually to defeat the minority's

preferred candidate." Thornburg v. Gingles, 478 U.S. 30, 48-51, 106 S.Ct. 2752, 2765-67, 92 L.Ed.2d 25 (1986).

As the majority opinion also recognizes, resolution of this case depends on whether plaintiffs have satisfactorily

proven the third prong of this test, legally significant white bloc voting. It is apparent that within the third element

are two determinations to be made: first, who can be counted as a "minority-preferred candidate," and, second,

the legal meaning of "usually to defeat" such candidates. The first question is addressed in this section; the

second will be considered in Section II.

Unfortunately, neither Gingles nor the statute resolves the precise question of who can be counted as a

"preferred candidate." The most specific formulation of a test on this point has been offered by this court, in 

Collins IV, 816 F.2d 932, 937 (4th Cir.1987), in which we stated that the support of a successful candidate by a

majority of black voters does not necessarily make the candidate "preferred." In fact, a presumption against such

a candidate's representativeness is invoked if some losing candidate received significantly more minority votes. 

Collins IV, 816 F.2d at 937. In this case the question is whether two white candidates, Elizabeth Howell, elected

to the council in 1974 and 1980, and Claude Staylor, elected to the council in 1974, can be regarded as

"preferred candidates" of the minority. As the majority indicates, in 1974, three candidates received over 50

http://scholar.google.com/scholar_case?case=17915148697925512945&q=883+F.2d+1232&hl=en&oe=ASCII&num=1&as_sdt=80000006&scilh=0
http://scholar.google.com/scholar_case?case=17915148697925512945&q=883+F.2d+1232&hl=en&oe=ASCII&num=1&as_sdt=80000006&scilh=0
http://scholar.google.com/scholar_case?case=17915148697925512945&q=883+F.2d+1232&hl=en&oe=ASCII&num=1&as_sdt=80000006&scilh=0
http://scholar.google.com/scholar_case?case=17915148697925512945&q=883+F.2d+1232&hl=en&oe=ASCII&num=1&as_sdt=80000006&scilh=0
http://scholar.google.com/scholar_case?case=17915148697925512945&q=883+F.2d+1232&hl=en&oe=ASCII&num=1&as_sdt=80000006&scilh=0
http://scholar.google.com/scholar_case?case=17915148697925512945&q=883+F.2d+1232&hl=en&oe=ASCII&num=1&as_sdt=80000006&scilh=0
http://scholar.google.com/scholar_case?case=2891630926062394230&q=883+F.2d+1232&hl=en&oe=ASCII&num=1&as_sdt=80000006&scilh=0
http://scholar.google.com/scholar_case?case=2891630926062394230&q=883+F.2d+1232&hl=en&oe=ASCII&num=1&as_sdt=80000006&scilh=0
http://scholar.google.com/scholar_case?case=2891630926062394230&q=883+F.2d+1232&hl=en&oe=ASCII&num=1&as_sdt=80000006&scilh=0
http://scholar.google.com/scholar_case?case=7466816725106961783&q=883+F.2d+1232&hl=en&oe=ASCII&num=1&as_sdt=80000006&scilh=0
http://scholar.google.com/scholar_case?case=7466816725106961783&q=883+F.2d+1232&hl=en&oe=ASCII&num=1&as_sdt=80000006&scilh=0
http://scholar.google.com/scholar_case?case=17915148697925512945&q=883+F.2d+1232&hl=en&oe=ASCII&num=1&as_sdt=80000006&scilh=0
http://scholar.google.com/scholar_case?case=17915148697925512945&q=883+F.2d+1232&hl=en&oe=ASCII&num=1&as_sdt=80000006&scilh=0


percent of the black vote. They were: Lenious Bond (black, 73.4 percent), Elizabeth Howell[1] (white, 58.2

percent), and Claude Staylor, (white, 56.5 percent). Howell and Staylor were elected, and Bond was defeated. In

1980, of the two candidates who received more than 50 percent of the black vote, Evelyn Butts, black, received

92.9 percent and lost, while Howell received 72.9 percent and won. The majority concludes, reasoning from 

Collins IV, Gingles and two Fifth Circuit decisions, that the district court's finding that Howell and Staylor were

preferred candidates of the minority is an "error of mixed fact and law."

Although, as the majority recognizes, the legal and factual issues presented are intertwined, the majority result is

nonetheless incorrect because it wrongly construes, both legally and factually, the operation of the Collins IV

presumption against representativeness. First, implicit in the majority discussion is a legal assumption that in

each election there can be only one black-preferred candidate. Collins IV, however, *1245 is to the contrary. We

specifically referred to the fact that "each such [voting] situation must be reviewed individually to determine

whether the elected candidates can be fairly considered as representatives of the minority community." Collins IV,

816 F.2d at 937. The effect of this language is not to require a finding of "most preferred," but this is what the

majority proposes. The test is whether the elected candidate can be fairly considered as a representative of the

minority community and not whether such candidate is the "most preferred." Moreover, it is worth noting that

neither appellants nor the majority seem to object to counting Howell as a black-preferred candidate in 1978,

when she received roughly the same support of the black community as she did in 1974 and 1980. The only

difference among the elections is that the black candidate, who received the greatest support of the black

community in 1978, was elected. In short, Collins IV only creates a presumption, not a rule, that only the most

black-preferred candidate can be counted as preferred.

1245

Further, there is no case law to support the idea that preferred means "most preferred." In fact, the two Fifth

Circuit cases cited by the majority stand, in part, for an opposite principle. In Citizens for a Better Gretna v. City of

Gretna, 834 F.2d 496, 502 (5th Cir.1987), the court stated that "In a multiple seat election such as Gretna's

aldermanic race, the minority necessarily will have more than one preferred candidate." The pertinent issue in 

Gretna was whether a black candidate should be counted as a preferred candidate when he was the only black

running for the council, despite the fact that he received a lower percentage of black votes than two white

candidates. The court found that he could be the minority preferred candidate because it was an election for

more than one seat and he was the only black candidate. In Campos v. City of Baytown, 840 F.2d 1240, 1245

(5th Cir.1988), the Fifth Circuit held that there may not be a black-preferred candidate when only white

candidates sought black or Hispanic votes. Campos carries little weight because in the 1974 and 1980 Norfolk

elections, blacks sought election to six of the seven available council seats.

The majority's citation of Campos and Gretna suggests, albeit implicitly, an additional reason why the majority

has construed the legal effect of the Collins IV presumption so decisively against the city. In both Gretna and 

Campos the Fifth Circuit adopted a rule that the candidate's race may be taken into account in determining

whether he or she is black-preferred. As the court explained in Gretna,"We consider [the black candidate] to be

an aldermanic candidate sponsored by the minority group because he received a significant portion of the black

vote, and because he is black." Gretna, 834 F.2d at 503. Despite the majority's assertion that it does not decide

the issue of whether the race of the candidate is relevant, the harsh way in which the presumption is invoked

against Staylor and Howell makes it difficult to conclude that their exclusion as black-preferred candidates is not

related to their race. Just as with the majority's assumption that there can be only one black-preferred candidate,

the problem with considering the race of the candidate is that it appears to contradict the law of this circuit. This

court, at least implicitly, rejected considering the race of the candidate in Collins IV, 816 F.2d at 937 n. 5, when it

stated that: "The question is not, however, so simple as how many blacks versus whites were elected. The

[district] court must examine the parties' studies of voting preferences to determine which were the preferred

candidates of the majority and minority communities."

The effect of the majority's modification of the Collins IV presumption is plainly revealed in the majority's

discussion of the facts that are said to require the presumption to go unrebutted. The majority first cites the rather

conclusory statements of plaintiffs' witnesses to the effect that they believed Staylor and Howell were not

"representatives" of the black community. Considering the fact that "representatives" is a legal term, such

statements should have little weight, particularly when compared *1246 with aggregate voting data indicating

majority support for such a candidate.
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The remainder of the majority's evidence redefines the very meaning of electoral representativeness. It finds that

Howell and Staylor are not representative because Howell said she does not have an opinion on school busing,

that she believed the black community might not have special interests, and because Staylor remarked that he

does not admire Dr. Martin Luther King, Jr. The disturbing aspect of this kind of evidence is that it has nothing to

do with vote dilution. It only suggests the ideas of certain candidates, and has nothing to do with whether black 

voters were denied equal access to the election process. Representativeness in a Voting Rights context concerns

access, and it does not create a right to the representation of certain ideologies. It is discomforting that the

majority seems to be suggesting what minority voters should believe. A consequence of such a rule would be a

litmus test for the political beliefs of minority preferred candidates. The entire discussion assumes that in Norfolk

there are "proper" black political attitudes, and therefore under the Voting Rights Act some ideas are worth more

than others. Ironically, the majority's position actually debases the votes of those blacks who do not ascribe to the

views imputed to their race by the majority. In this context it is worth noting that Evelyn Butts, by the plaintiffs' own

contention, a black-preferred candidate in both 1982 and 1984, testified that she supported continuation of an at-

large voting system in Norfolk. According to the majority's reasoning, it follows that this black woman, who won

87 percent and 72 percent of the votes of the black community in two elections, might not be a black preferred

representative.

While focusing on evidence that would redefine vote dilution representativeness in terms of intellectual

persuasion, the majority ignores substantial evidence that both Howell and Staylor were in fact the legitimate

representatives of the black community. The fact of Ms. Howell's consistent and substantial black support are

overwhelming and uncontradicted. In 1974 and 1980 she was endorsed by the Concerned Citizens of Norfolk

(CCN), the city's most powerful black political group. In 1974, she got more votes than three black candidates. In

1980 she ran better in the black community than one of the two black candidates. She received twice as many

black votes as the black president of the Norfolk NAACP. In both elections she received twice as much black

support as white support, and she was never supported by more than 39 percent of the whites. The majority's

ruling, as a result, puts her in the absurd position of being overwhelmingly elected three times, but neither black-

preferred nor white-preferred. Staylor's black support, in the 1974 election, is also thoroughly documented.

Staylor, the City's Chief of Police, resigned from a police officer's organization because it refused to admit blacks.

He was endorsed by the CCN.[2] In 1974, he defeated three black candidates and seven other white candidates

among black voters. He received only about 10 percent more support among white voters than among black

voters.

The endorsement by the CCN of these candidates is worth emphasizing. The district court noted that the CCN is

the most influential black political group in Norfolk. In 1974, the CCN endorsed Bond, Howell, and Staylor. Three

other black candidates were not endorsed by the group. Bond, Howell, and Staylor subsequently received the

highest totals of black vote. In 1980, the CCN endorsed Howell and Butts, but did not endorse Banks, the

president of the NAACP. Again, the CCN candidates, black and white, outperformed a competing black candidate

among black voters. Finally, the majority concludes that an additional reason Staylor and Howell should not be

counted as black-preferred is because their vote somehow reflects a forced casting of all ballots, implying that

some whites had to get a large number of black votes. This *1247 is not supported by the evidence even though

these were multi-seat elections. In 1974, Norfolk blacks could have cast all four of their ballots for black

candidates, but they chose not to. In 1980, Norfolk blacks could have used the first two of their three ballots to

support blacks, but again they chose not to. Similarly, the CCN could have endorsed blacks for six of the seven

open seats in 1974 and 1980, but it only endorsed two blacks.
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In sum, the exclusion of Staylor and Howell as black-preferred candidates is unwarranted either under the law or

under the evidence.[3] The majority's interpretation of the rebuttable presumption of Collins IV assumes that

preferred candidate means most preferred and implicitly adopts a rule which considers black candidates more

likely to be black-preferred than white candidates. Further, the court, in imposing the presumption, uses an

ideological test in order to determine representativeness. This actually dilutes the votes of black citizens, who

disagree with the court's version of black politics, while enhancing the position of a political, not racial group. By

emphasizing the ideological test the court has improperly neglected election evidence that Howell and Staylor

consistently ran ahead of black candidates among black voters and won the support of the CCN. All of this calls



into question the majority's view of the law and the facts. I feel the district court properly considered the law and I

believe its factual findings under this law were not clearly erroneous. I would consider Staylor and Howell as

preferred representatives of the black community.

II

Having decided what candidates can be counted as black-preferred, the question becomes whether the white

majority votes sufficiently as a bloc to enable it "usually to defeat such candidates." If Howell and Staylor are

considered black-preferred candidates, then the black-community, since 1968, has elected 11 of its 19 preferred

candidates. This means that during the same period the black community was represented by one of seven

council members (14.3 percent) between 1968 and 1974, two of seven council members (28.6 percent) between

1974 and 1984, and three of seven members (42.9 percent) since 1984. Because black-preferred candidates

have won 11 of 19 elections and this is "usual success," not usual defeat, and because in Norfolk, a city 30 to 35

percent black, these numbers indicate that blacks have been sufficiently and proportionately represented, I

believe the district court was correct in determining that plaintiffs had failed to satisfactorily prove the third prong

of the Gingles test, the test of legally significant white bloc voting.

Even without the inclusion of Howell and Staylor as black representatives, plaintiffs have failed to show legally

significant white bloc voting. It is that part of the majority opinion which addresses this issue that is the most

objectionable. It concludes that the test of usual defeat is not a general test, but depends, instead, on blacks'

success in achieving a second seat on the Norfolk council. The special quality of a second seat, although never

directly explained by the majority, is that it is the seat which would give plaintiffs proportional representation. The

majority concludes that this case is not about electing a single candidate to the council, but is about the black

community's success in choosing a second, that is, proportional representative. The majority does not cite any

authority for the proposition that the correct legal test for bloc voting is whether the majority votes sufficiently as a

bloc to usually defeat candidates for a proportional seat. There is no such authority. The majority has fashioned a

new and sweeping rule of proportionality.

Gingles, unfortunately, does not address the question squarely, but states that a court must determine whether

the white *1248 majority votes sufficiently as a bloc to usually defeat black-preferred candidates. The rule is

expressed only as a general test, effecting a flexible measurement of vote dilution in contests of at-large systems.

Moreover, the Gingles court indicated that there is no violation when proportionality is achieved. Therefore one

might surmise that under Gingles proportionality and "usual success" are not the same, but represent the upper

and lower boundaries of a Section 2 analysis.
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The majority's rule can be distinguished from that stated in Gingles because it is not general or flexible. More

important, it is incorrect because it directly contradicts the stated intent of Congress in amending § 2. The

principal purpose of the 1982 amendment was to eliminate proof of discriminatory purpose as a prerequisite to

establishing a § 2 violation. From the beginning, it was recognized that the elimination of the intent requirement

would not confer a right of proportional representation on a minority group. 1982 U.S.Code Cong. and Ad.News

179. When enacted, the statute explicitly stated that "the extent to which members of a protected class have

been elected to office in the state or political subdivision is one circumstance which may be considered," and

provided that "nothing in this section establishes a right to have members of a protected class elected in numbers

equal to their proportion in the population." 42 U.S.C. § 1973(b).

Although the results test implies that it is necessary, in part, to measure potential violations by candidate success,

the denial of a right to proportional representation is also a fundamental, and not an incidental part of the statute.

The importance of this limitation was repeated often in the House and Senate discussions on the bill. The Senate

Judiciary Committee, which was largely responsible for the form of § 1973(b), made it clear that a denial of equal

access was not coequal with the nonexistent right of proportionality. 1982 U.S.Code Cong. and Ad.News

311-320, 363-364, 369. Moreover, not a single senator who voted for the bill argued that a § 2 violation could be

shown by a lack of proportional representation. Senator Mitchell stated that the no right to proportionality

provision "should dispel any fear about whether this bill will result in proportional representation." Senator

Tsongas noted that the provision should allay any fear that the "`results test' will have the effect of mandating a



system of proportional representation." Senator Dole, one of the principal authors of the bill, indicated that "No

minority group has any constitutional or statutory right to have elected any particular number of their group to

political office." He added that "Equal access is not to be confused with any assurance that minorities must be

elected in proportion to the their population." Senator Kennedy, another major sponsor of the bill, referred to

"highly offensive concepts of proportional representation." Senator Warner stated that the provision was

"assurance that the proposed changes in § 2 of the Act would not result in court-ordered establishment of

systems of proportional representation by race." 128 Cong.Rec. 14, 313 (Mitchell); 14,306 (Tsongas); 14, 316-17,

14, 337 (Dole); 14, 133 (Kennedy); 14,334 (Warner). All of these statements are the remarks of persons who

supported the bill, and they are conclusive evidence that Congress did not intend that a right of proportional

representation be established by a court created test.

Although the majority states that its holding is in harmony with Congress' explicit rejection of proportionality, the

nature of the legal test used establishes a right of proportionality. The majority considers the election of one black

to the council, even consistently, over a 20 year period, as tokenism. It states that a case to insure the election of

one such black "would border on the frivolous." It focuses, instead, on the "black community's inability to elect a

second representative." Gingles is interpreted to require scrutiny of white bloc voting "for minority preferred

candidates who sought a second seat on the council." The most pertinent fact, according to the majority, is that

between 1968 and 1984 "all of the [black] minority-preferred candidates for a second seat on the council were 

*1249 defeated by candidates preferred by white voters." These statements indicate that by analyzing the case in

such a manner the majority has fashioned a right of proportionality. There is no other way to construe this

language than to conclude that the failure to achieve proportionality and the § 2 violation are one and the same.

As such, the decision does not merely creep up to the notion of proportionality, it embraces it.
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The effect of such a rule extends far beyond this case. The majority decision guarantees proportionality in every

jurisdiction in this circuit, because it concludes that the usual failure of a minority candidate who is running for a

proportional seat is illegal vote dilution. Any at-large system, which does not usually produce proportional

representation, is now illegal. Such a holding ignores the clear intent of Congress, and fails to offer any

meaningful judicial compromise of the tension created by the coexistence in § 2 of the results test and the no

right to proportionality provision. Here, all doubt is resolved in favor of proportionality.

A proper test, which takes into account the meaning of the entire statute, would inquire as to whether black-

preferred candidates are normally, or usually defeated. Such a rule does not measure a violation by a right of

proportionality, which does not exist. By taking into account the historic success or failure of all black candidates,

it would also provide a more accurate portrayal of vote dilution. It would recognize that the election of a single

black is not unimportant, because in an at-large system the majority always has the strength to elect all of its

candidates. Such a rule would also take account of those situations, as in Norfolk, where, because of its size, the

black community is likely to seek more than one seat. It would consider that when there are more defeats of

black-preferred candidates, the evidence is more compelling that the system is operating to dilute black votes. 

See Gingles, 478 U.S. at 56, 106 S.Ct. at 2769 (listing the kinds of factors that should be considered in a white

bloc voting analysis). The effect of such a rule would be to give real meaning to all of the statutory language and

to Congressional intent by accommodating both the results test and the denial of a right of proportionality.

Under such a test, between 1968 and 1986, 7 of the 13 black-supported candidates were elected to office.

Therefore blacks have not normally or usually been defeated. If Howell and Staylor are considered as black-

preferred candidates, then such candidates have won 11 of 19 elections during the same period. These

successes are enough to defeat plaintiff's claim of "legally significant white bloc voting."

III

Although the most far reaching aspects of the majority's opinion are discussed in Sections I and II, the majority's

treatment of several factors as "special circumstances" to explain black success, deserve comment because they

indicate a more general problem of the manner in which the majority's treatment of factual issues in this case

tends to limit the deference due the district court findings.
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The majority discounts the success of Reverend Foster in 1984 by ascribing it to the white Norfolk Mayor's

endorsement of Foster, and indicates that the Mayor was motivated by an attempt to moot this lawsuit. As this

court held in Collins IV, 816 F.2d at 938, however, "the Mayor's intent, or whether he or other leaders conspired,

is not dispositive" of the legal issue of whether the election was a "special circumstance." Instead, "A proper

inquiry must examine the result of the Mayor's conduct and statement. If voting patterns show unusual white

support for the black candidate in 1984, the legal significance of his success should be diminished." A finding of

unusual white support should be disturbed only if clearly erroneous. Collins IV, 816 F.2d at 938. The majority

holds that the district court committed legal error because it measured the white support for Foster in 1984

against white support for all other black candidates, and not just against black candidates contending for the

"second seat."

*1250 First, this analysis is incorrect on the ground, already stated, that it establishes a right to proportional

representation. Foster's success should be compared against the white vote for all blacks, not just those running

for the proportional seat. This evidence indicates that Foster's level of white support was not unusual at all. Green

(1978, 1982, 1986) and Jordan (1968) are blacks who received greater white support than Foster. Moreover,

Foster's success was statistically insignificant when compared to the performance of black-preferred candidates

in four other elections. Foster's white support was either less than or equal to white support for other black

candidates in eight of thirteen elections. The district court's finding that there was no "special circumstance" in

Foster's election is not clearly erroneous.
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More seriously, the majority's conclusion is incorrect even on its own terms. In the same 1984 election, Evelyn

Butts, a black seeking election to the same "second seat," received 24.2 percent of the white vote. This total is

statistically insignificant from Foster's 26.6 percent figure. The majority's effort to explain this by stating that

unusual support for Butts was also evidence of unusual white support for Foster, the elected candidate, is

unfathomable. First, the Mayor and his supporters' acted for Foster, not Butts. Their action in behalf of Foster is

the sole basis for this special circumstance inquiry. Thus, the question is whether the mayor's support produced

unusual support for Foster, not Butts. The implication of Butts' relative success among white voters is plainly that

the Mayor's actions failed to produce unusual support for Foster because Butts performed just as well among

whites as Foster. White votes for Butts did not help Foster to get elected, so this did not produce a so-called

"special circumstance." Under any test, the district court was not clearly erroneous in finding Foster's election

was not the result of "special circumstance." Indeed, the nature of the dispute over what the evidence reveals

emphasizes why fact finding is entrusted to the trial judge.

Second, the majority holds that the district court's finding that incumbency was not a special circumstance was

clearly erroneous. The majority's test seems to be that the electoral success of incumbents and the defeat of

nonincumbents indicates that incumbency rises to the level of a special circumstance. Such a rule would make

practically every American election a "special circumstance." For "special circumstance" to have any meaning

one must produce specific evidence that incumbency, in the case of individual candidates, produced real

benefits. The evidence here is that it did not. The majority points out that "with two exceptions" "no black

candidate who was not an incumbent was elected." The problem with this conclusion is that between 1968 and

1988 there were only six black-preferred candidates, who ran as unelected non-incumbents, and two of them

were elected. The majority seems to reason if perhaps four, five, or all six non-incumbents were elected, then

incumbency could not be considered a special circumstance. Given the nature of the election process, the

expectation is unreasonable, particularly because the pertinent question is whether non-incumbency itself is an

unusual handicap in Norfolk. The majority also states that no incumbent black has ever lost a reelection

campaign. The test, however, is not merely who wins and loses, but whether incumbency helps to explain such

wins and losses. The statistics indicate that the two blacks who were reelected as incumbents, Jordan and

Green, did not benefit from incumbency. For example, Jordan's white support declined in both 1972 and 1976

from his first election in 1968. He was nonetheless reelected. Similarly, Green's white support declined from 1978

levels in the 1982 and 1986 election. However, he was reelected. Green even lost black support during the same

period. Declining support, particularly among whites, is not a measure of the benefits of incumbency. Instead, it

raises a reasonable inference that these men were reelected based on a core constituency developed in their

first election, not in the period of incumbency. The district court's finding on this point was not clearly erroneous.
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*1251 The judgment of the district court was correct, and it should be affirmed. The majority opinion, in several

respects, creates new law which I believe conflicts with the law of this circuit, the rule of Gingles, and the intent of

Congress. For these reasons and the reasons stated above, I respectfully dissent.

[1] Section 2 of the Act, 42 U.S.C. § 1973, provides: 

(a) No voting qualification or prerequisite to voting or standard, practice, or procedure shall be imposed or applied

by any State or political subdivision in a manner which results in a denial or abridgement of the right of any citizen

of the United States to vote on account of race or color, or in contravention of the guarantees set forth in section

1973b(f)(2) of this title, as provided in subsection (b) of this section.

(b) A violation of subsection (a) of this section is established if, based on the totality of circumstances, it is shown

that the political processes leading to nomination or election in the State or political subdivision are not equally

open to participation by members of a class of citizens protected by subsection (a) of this section in that its

members have less opportunity than other members of the electorate to participate in the political process and to

elect representatives of their choice. The extent to which members of a protected class have been elected to

office in the State or political subdivision is one circumstance which may be considered: Provided, That nothing in

this section establishes a right to have members of a protected class elected in numbers equal to their proportion

in the population.

[2] This action was commenced in 1983. The district court entered judgment for the city, Collins v. City of Norfolk,

605 F.Supp. 377 (E.D.Va.1984) (Collins I), and this court affirmed, one judge dissenting, 768 F.2d 572 (4th

Cir.1985) (Collins II). The Supreme Court vacated this court's judgment, 478 U.S. 1016, 106 S.Ct. 3326, 92

L.Ed.2d 733 (1986) (Collins III), and remanded for consideration in light of Thornburg v. Gingles, 478 U.S. 30,

106 S.Ct. 2752, 92 L.Ed.2d 25 (1986). This court then reversed the district court's judgment and remanded for

further proceedings, 816 F.2d 932 (4th Cir.1987) (Collins IV). Upon remand, the district court entered judgment

for the city. 679 F.Supp. 557 (E.D.Va.1988) (Collins V).

[3] the extent of any history of official discrimination in the state or political subdivision that touched the right of

the members of the minority group to register, to vote, or otherwise to participate in the democratic process;

2. the extent to which voting in the elections of the state or political subdivision is racially polarized;

3. the extent to which the state or political subdivision has used unusually large election districts, majority vote

requirements, anti-single shot provisions, or other voting practices or procedures that may enhance the

opportunity for discrimination against the minority group;

4. if there is a candidate slating process, whether the members of the minority group have been denied access to

that process;

5. the extent to which members of the minority group in the state or political subdivision bear the effects of

discrimination in such areas as education, employment and health, which hinder their ability to participate

effectively in the political process;

6. whether political campaigns have been characterized by overt or subtle racial appeals;

7. the extent to which members of the minority group have been elected to public office in the jurisdiction.

Additional factors that in some cases have had probative value as part of plaintiffs' evidence to establish a

violation are:

whether there is a significant lack of responsiveness on the part of elected officials to the particularized needs of

the members of the minority group.

whether the policy underlying the state or political subdivision's use of such voting qualification, prerequisite to

voting, or standard, practice or procedure is tenuous.
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S.Rep. No. 417, 97th Cong., 2d Sess. 28-29, reprinted in 1982 U.S.Code Cong. & Admin.News 177, 206-07

(footnotes omitted).

The district court found facts pertinent to the Senate Report. See Collins V, 679 F.Supp. 557, and Collins I, 605

F.Supp. 377. Except as noted in this opinion, the complainants do not question these findings.

[4] Gingles uses these terms interchangeably throughout the opinion. See 478 U.S. at 52 n. 18, 106 S.Ct. at 2767

n. 18.

[5] See supra note 3.

[6] The district court found that Norfolk's black citizens vote sufficiently as a bloc to constitute a politically

cohesive unit and neither side contests this finding. We need not discuss this aspect of polarized voting further.

[7] In the context of polarized voting, the Supreme Court differs over whether the race of the candidate is

significant. See Gingles, 478 U.S. at 67-68, 106 S.Ct. at 2774-75 (irrelevant, plurality opinion); 478 U.S. at 82-83,

106 S.Ct. at 2782-83 (significant, White, J., concurring); 478 U.S. at 100-02, 106 S.Ct. at 2792-93 (significant,

O'Conner, J., concurring); see also Collins IV, 816 F.2d at 936 n. 3 (commenting on the different views). We need

not pursue this issue to decide this case. Nevertheless, we will identify the race of the candidates by (W) for white

and (B) for black.

[8] The district court found that black persons in Norfolk generally do not fare as well as white persons with

respect to income, education, housing, and employment. Collins I, 605 F.Supp. at 391.

[1] Mrs. Howell ran ahead of three black candidates in the black community and she received a higher percent of

the black votes than white votes.

[2] Plaintiff Collins testified that Staylor was one of three candidates of choice among the blacks in 1974.

[3] Reverend Green testifying about Staylor's resignation from the all white police officers organization stated:

"The black community thought it was a brave statement, and when he ran for council, they voted for him

overwhelmingly. He received the largest vote any candidate has ever received for City Council in the history of

the election of the members of City Council."
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