Case 1:07-cv-10471-RGS Document 67 Filed 11/28/07 Page 1 of 18

United States Court of Appeals
For the First Circuit

Ne, 07-1819
NCLBERTA AGUILAR ET AL.,
Petiticners, Appellants,

UNITED STATES IMMIGRATICN AND CUSTOMS ENFCORCEMENT DIVISION
CEF THE DEPARTMENT CF HOMELAND SECURITY =T AL,,

Respondents, Appellees,

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETT
[Bon. Richard G, Stearns, U.S8., District Judge]

Belore

Boudin, Chief Judge,
Selva, Senior Circuit Judge,

and Howard, Cilrcuit Judoe.

Bernard J. Benn, I17 and Harvey Xaplan, with whom Michael
Shin, Matthew M, Tvons, Dechert LLE, Kaplan, O'Sullivan & Friedman,
Nancy Kellv, John Willshire, Greater Boston Legal Servs., John
Reinstein, Laura Rétolo, American Civil Liberties Foundaticn of
Mass.,, Iris Gomez, Mass. Law Reform Inst., Ondine Srniffin, and
Catholic _Social Serve, cof Fall River were on brisf, Ffor
petitioners.

Thomas H. Dupree, Jr., Deputy Assistant Attorney General, with
whom Peter D, Keisler, Assistant Attorney General, Dapiel J. Davig,
Couneel to the Asslstant Attorney General, David J. Xline,
Principal Deputy Director, Office of TImmigration Litigation,
Elizabeth J, Ztevens, Attorney, Office of Immigration Litigation,
Michaei J. Sullivan, United States Attorney, and Mark Grady,
Assistant United States Attorney, were on brief, for respondents.

Novemner 27, Z2C07




Case 1:07-cv-10471-RGS Document 67 Filed 11/28/07 Page 2 of 18

SELYA, Senior Circuit Judge. This appeal has 1ts genesis
in a dramatic raid on a leather goods factory in New Bedford,
Massachusetts. Enforcement of the immigration laws is difficult
and oftentimes controversial work. 5o it was here: the raid ied to
the detention of hundreds of undocumented aliens and put
gsignificant strains on those involved and those who wished fo help.
In short order, the detainses {(many of whom were whisked away to
distant places) brought a civil action alleging abridgement of =
constellation of corstitutional and statutory rights.

Confronted with & marze of issues, the district court

1

patiently sorted through them and, 1in a thoughtful rescript,
eventually dismissed the action for want of subject matter

iurisdiction. Aguilar v, UD.S. Immigr. & Customs Epf, Div. of Dep't

of Homeland Sec., 480 F. Supp. 24 42, 48 {D. Mass. 2007). The

detainess (whom we sometimes shall refer to as "the petitioners™)
now challenge that ukase. Thelr appeal ralses novel and important
guestions concerning the scope, reach, and interpretation of the
immigration laws., In particular, 1t reguires us to disentangle the
Gordian knot of Hdurisdictional provisions created by recent
amendments to the Immigration and Nationality Act (INA}.

We discern nc simple, one-size-fitg-all answer to the
guestions presented by the parties. After careful perscrutation of
a scumbled record, we conclude that some of the petitiocners! claims

are unpreserved, some are subject to a Jjurisdictional bar, and

- -
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others are simply not acticnable. The commen denominator ig that
none of the claims can proceed in the district court. Thus, while
cur reasoning differs somewhat from that of the court below — and
our opinion should not be read as an ungualifiec endorsement of the
way in which immigration officials handled the matter — we affimm
the Judgment of dismissal. The tale follows.

I.

We rehearse here only those Zacts needed to place this
appeal in workable perspective, Cn March &, 2007, federal officers
conducted a rald as part of "Operation United ¥Front." The raid
targeted Michael Bianco, Inc., a Department of Defensse contractor
suspacted of emploving large numbers of illegal aliens.
Immigration and Custcoms Enforcement {ICE} agents, armed with search
and arrest warrants, appeared unannounced at the factory, arrested
five executives on immigration-releted criminal charges, and took
moere than 300 rank-zand-file employees intoc custody for civil
immigration infracticns. The ICE agents cast a wide net and paid
little attention to the detainees' individual or family
clrcumstances.

The government's subsequent actions regarding the
undocumented workers who were swept up in the net lie at the
epicenter of this litigation. After releasing dozens of employees
determined elther to ke minors or to be legally residing in the

United States, ICE transported the remaining detainees to Fort
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Devens {(a holding facility in Ayer, Massachusetts). Citing a
shortage of svailable bed space in Massachusettis, ICE then began
transferring substantial numbers of aliens to faraway detention and
removal operations centers (DROs). Yor example, on March 7, 90
detainees were flown to & DRO in Harlingen, Texas, and the next day
116 more were flown to a DRC in Z1 Paso, Texas.

ICE attempted to coordinate 1its maneuvers with the
Massachusetts Department of Soclial Services ({DSS) to ensure the
proper care of family members. It took steps Lo address concerns
akbout child welfare and released several detainees for humanitarian
reasong. Still, the petitioners allege (and, for present purposes,
we accept) that ICE gave soclia. welfare agenclies insufficient
notice of the raid, +hat caseworkers were denisd access o
detainees until after the Iirst group had been tTransferred, and
that warious ICE actions temporarily thwarted any effective
investigation inte the detainees’ needs. Az a result, a
substantial number of the detainees' minor children were left for
varying periods of time without adult supervision.

With respect to the detalneses themselves, Lhe petitioners
aver that ICE inhibited their exercise of the right to counsel,
According to the petitioners, & squad of volunteer lawyers who had
offered to provide the detainees with guidance was turned away from
Fort Devens on Marcnh 7. The next day, the lawyers were allowed o

meet with those deétainees (some thirty in number) who had expressly
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requested legal advice, The  petitloners allege that,
notwithstanding this largesse, some detalnees were denied access to
counsel after they arrived in Texas.

Or the afterncon of March 8, the Guatemalan consul,
acting as next friend of the detainees {(many of whom were
Guatemalan nationals), filed a petition for a writ of habeas corpus
and a complaint for declaratory and injunctive relief in the United
States District Court for the District of Massachusetts. The
action sought the detainees' immediate release or, 1in the
alternative, a tTemporary restraining order halting further
transfers. The district court enjoined ICE from moving any ¢f the
remaining detainees ocut of Massachusetts pending further order of
the court.

On March 13, the plaintiffs filed an amended complaint,
fashicned as a class action, and withdrew their plea for immed:iate
release. The amended complaint named ICE and various other federal
agencies and actors as respendents {(for ease in exposition, we
scmetimes refer to the defendants, collectively, as "ICE™ or "the
gevernment”) . In that pleading, the petitioners alleged that ICE's
ections had viclated certain of the petitioners’ constitutional and
statutory rignts, including: {i) the right to be free from
arbitrary, prolonged, and indefinite detention; (il) the right to
a prompt bond hearing, that is, one held in Massachusetts prior to

any transfer; (iii) the right toe counsel; and (iv) the right of
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family integrity. The amended complaint further alleged that it
was "the establiished policy and practice of the [government] to
conduct large scale ‘sweeps' or 'raids' in which large numbers of
persons suspected of being unlawfully present in the United States”
are held "at facilities which are some distance from the site of
arrest and under conditions where access to counsel . . . 1s
impracticable, 1f not impossible.”

On March 146, the government filed an omnibus motion o
dismiss for want of personal and subiect matter jurisdiction and
for failure to state any c¢laim upon wnhich relief might be granted.
In due course, the district court allowed the motion to dismiss on
the ground that it lacked subiect matter jurisdiction. Agullar,
490 F. Supp. £d at 48. The court also dissclved the temporary
restraining order that 1t previously had issued.

Ine linchpin of the lower court's decisgion was 1ts
conclusion that the INA, as amended by the REAL ID aAct of 2005,
Pubr. L, No. 109-13, 118 Btat. 231, 302, stripped it of both habeas
and federal question jurisdiction to hear the petiticners' claims.

Aguillar, 490 F. Supp. 2d a2t 46, 48 (citing 8 U.2.C. § 1252 (9));

]

id. &t 47-48 {citing 8 U.B.C. § 1252{a)(2)(B){iiy}. In its
rescript, the court relected the petitioners' attempted re-
characterization of their remonstrances as pattern and practice

claims, that 1is, claims alleging a collective denial of rights

collateral to removal proceedings. Id. at 48. In that regard, the
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court concluded that the petitioners had failed to link these
class—-wide pattern and practice c¢laims to  any specific
constitutional viclation that mignt be ripe for review. Id.

The district court pald specia’l heed o the absence of
any Sixth Amendment right to counsel in removal proceedings, the
absernce of any constituticonal right (o release on bond, and the

absence of any constituticonal right to have a removal proceeding

held in a particular venue. Id., And while acknowledging that the

petitioners were entitled to the due process guerantees of the
Fiith Amendment as well as To certain statutory protections, the
district court concluded that those rights were personal to the
petiticners and, as such, had to be exhausted administratively
before the courts could become involwved. Id.

This timely appeal ensued. In it, the petiticners assign
error to the leower court's conclusion that it lacked sublect matter
jurisdiction over their claims and relatedly, to its conglusion
that the petitioners are only entitled <o judicial review on an
individualized |basis after exhausting theilr administrative
remedies. Overall, the petitiocners urge us to hold that they have
stated cognizable claims that are ripe for judicial review and that
their action should, therefore, be allowed to proceed in the

district court.
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II.
Conscious of our role as a court of limited jurisdicticn,
we begin our analysis with the multi-part question of whether and

to what extent tThe district court possessed subject matter

Jurisdiction to hear the petitioners’ claims. See Steel Co, V.

Citizens for a Better Env't, 523 U.S. 83, 88-8% [(1993); Bell wv.

Hood, 327 U.8. 678, 682 {194¢}., We then turn to the surviving

claims,
We review & district court's dismissal for want of

subject matter Jjurisdiction de novo, See, e.d., Dominion Energy

Bravton Point, LILC w. Johnson, 443 FP.32d4 12, 16 {ist Cir. 2006).

For that purpose, we gilve welght tc the well-pleaded factual
averments in the operative pleading {(here, the peititicners' amended
complaint] and indulge every reasonable inference in the pleader's

favor. Sge Mufilz-Rivers v. United States, 326 F.3d 8, 11 {lst Cir.

2003). Where, however, those facts are iiluminated, supplemented,
or even contradicted by other materials in the district court
record, we need not confine our Jurisdictional inguiry to the

pleadings, but may consider those other materials.'! Zee J.3, ex

‘This seems an appropriate place To mention that, before oral
argument 1in this court, the government moved to supplement the
record with coples of orders from immigration judges awarding
continuvances, changes of wvenue, and other ancillary relief o
several of the pelitioners. We grant the motion. Although we
generally 1limit appellate consideration 1to the record before the
district court, this submission comes within an exception toc the
usual rule because we may take Judicial notice of the proffered
crders. Eee, £.4d., Iornalik v. Perryman, 223 F.3d 523, 529% (7th

-8 -
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rel, N.S., v. Attica Cent. 3ch,, 286 F.3d 107, 110 {(2d Cir. 2004);

Gonzaler v. United States, 284 F.3d 281, ZBE (lst CTir. 2002). OQur

solution to the jurisdicticnal puzzle may be original, that is, we
may affirm an crder of dismissal on any ground made apparent by the

record (whether or not relied upon by the lower court). ces

InterGen N. V. v. Grina, 344 F.3d 134, 141 {(lst Cir. 2CC3;.

A

The petitioners contend that the district court possessed
sublect matter Jjurisdiction over theilr claims pursuant To the
general grant of federal question Jjurisdiction, 28 U.5.C. § 1331,
and the statutory grant of habeas corpus Jurisdiction, id. § 2241.
In cutlining this contention, they concede that Congress, in
enacting 8 U.3.C. & 1252(b} (9), attempted to direct challenges to
removal through defined administrative channels. They argue,
nowever, that their claims lie beyond the reach of this channeling
statute.

Delineating the precise ambit of section 1252(k) (3) callse
for an exercise in statutory construction. Thus, our starting

point 1s the statutory text. See Richardson v. United States, 526

Cir. Z0C0} (taklng judicial notice of INS actions); see also Fed.
R. Evid, 201 advisory committee note {(stating that Judicial notice
may be taken on appeal]. As we explain later in this cpinion, the
orders are highly relevant to a determination of whether the
petitioners have an adeguate forum in which <o present their
claims.

LS T
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4
-

€13, #16 (1999;; Fed., Refin. Co. v. EKlock, 352 F.3d le, 2Zb

<
!

(lst Cir. 2003).
Saectian 1252({b} {9) is  entitled T"Conseclidaticon of
questicns for judicial review." It reads in pertinent part:

Judigial review of all questions of law and
fact, including interpretation and application
of constituticnal and statutory provisions,
arising from any action taken or proceeding
brought to remeove an alien from the United
States . . . shall be available c¢nly in
fudicial review of a final order under this
section. Except as otherwise provided in this
section, no court shall have Jurisdiction, by
habeas corpus under Zectlion £22£1 of Title 28,
or any other habeas corpus provision . . . or
by any other provision of law (statutory or
nonstatutoryd, to review such an corder or such
questicns of law or fact.

The Supreme Court has described this provision as a "general
Jurisdicticnal limitztion™ and as MYan unmistakable 'zipper'

=lause.," Reno v. Am.-Arab Anti-Discrim. Comm., 525 U.S5. 471, 482-

o
:

83 (19%9;. By its terms, the prcvislion encompasses "all questions
of law and fact"™ and extends to both "constitutional and statutory”
challenges. Its expanse 1s breathtaking.

Congressz's purpese in enacting section 1252{b) (9) 1is
evident. As its text makes manifest, that proviso was designed to
consollidate and channel review of agll legal and factual gusstions
that arise from the removal ¢f an alien into the administrative

process, with Judicial review of those decisions vested exclusively

D

in the c¢ourts of appeals. See & U.5.C. § 1252{a} (5) ({(ordaining

that "a petition for review Iiled with an appropriate court of

-0
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appeals . . . shall ke the sole and exclusive means for judicial
review of an order of removal®™). In enacting section 1252(b) (%},
Congress plainly intended to put an end to the scattershot and
plecemeal nature of the review process that previously had held
sway in regard to removal proceedings. See H.R. Rep., Neo. 108-7Z,

at 174 (2005} (Confi. Rep.}, zeprinted in 2005 U.3.C.C.A.K. Zi0,

While paying lip service to the breadtn and purpose of
section 12532{b) (9), the petiticners endeavor to avold 1its
strictures by reading sscticon 1252(b) (9 narrowly as stripplng
district courts of jurisdiction cver challenges to congolng removal
proceedings — nothing more. On this basis, the petiticners claim
that the district court's habeas “urisdiction remains intact for
all legal challenges that are unaccompanied by any challenge to a
particular removal proceeding. That is wishful thinking:; as we
explain below, such a construct belies the statute's plain meaning
and runs contrary Lo Congress's discernible intent.

Undocumented aliens cannot escape the vise-like grip of
section 1Z52(b) (%) by the simple expedient of banding together
claims consigned by law to administrative channels, declining to
ralse them within the ambit of removal proceedings per se, and
maintaining that those unexhausted claims do not implicate a
particular removal determination. The reach of section 1252 (L) (9)

is not limited to challenges to singular orders of removal or Lo
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removal proceedings simpliciter. By its tferms, the provision aims
+o consolidate "zll questions of law and fact" that "arise from”
either an "actien” or a "proceeding® brought in cennection with the
removal of an alien. See € U.S.C. § 1252(b} (9). Importantly, the
statute channels federal court jurisdiction over "such guestions of
law and facz" to tThe courts of appeals and explicitly bars all
other methods of judicial review, including habeas. I1d.

The wDetiticners canncot skirt <the statutory channel
markers by lumping together a melange of c¢laims associated with
remova., each of which would be jurisdictionally barred if brought
zlone, and ezchewing a direct challenge to any particular removal
proceeding. Such ¢laim-splitting - pursuing selected arguments in
the district court and lesaving others for adiudication in the
immigration court — heralds an cbvious loss of efficiency and
bifurcation of review mechanisms. These are among the pringipal
evils that Congress sought to aveid through the passage of section

12521 {9). See H.R, Rep. No. 109-72, at 174, reprinted in 20305

U.8.C.C.,A.N. at 299, It is our task to enfocrce the statute as
Congress wrote 1t, and we reject the petitioners' invitation %o
read the statute iIn a way that would frustrate Congress's
unmistakable purpose.

In a szomewhat related vein, the petitioners insist that
the challenged acticons occurred prior to the institution of any

formal removal proceedings and, thus, are beyond the compass of the



Case 1:07-cv-10471-RGS Document 67 Filed 11/28/07 Page 13 of 18

zipper clause. Zlthough their factual premise 1is unarguably
correct, their conclusicon is not; nothing in the statute limits its
reach to claimg arising from extant removal proceedings., Reading
the statute to limit the exhaustlion reguirement o c¢laims that
arise from cngoing removal proceedings would put an undue premium
on which party rushed to the courtheouse fZirst. Mere importantly,
such a reading would render the word "action" superilucus and
effectively excise it from the statute. Yet it ies a familiar canon
of constructicn that, whenever possible, every word and phrase in
a statute should be given gffect., Zee, &.9., United States v. Ven-

fuel, Inc., 758 F.z2d 741, I51-52 (lst Cir. 1985, That canon

demands our fidelity here.

None of this 1s to imply that secticon 1252¢b3(9) is

¥

limitiess 1n 1its scope. The words "arising from®™ do not- lend

themselves to precise application, see Hiroshi Motomura, Judicial

RBeview in Tmmigration Cases Aftey AADC: Tecseona  from Civil

Procedure, 14 Geo. Immigr. L.J. 383, 424 (2000}, and courts have
debated thelr meaning in other settings, see Humphries v. Yarious

zed. USINS Fmplovees, 164 F,3d 936, 943 (5uh Cir. 183%9) (collecting

cases). One thing 1is c¢lear, however: those words are not

infinitely elastic., Cf, Loudsville & Nashville R.R. v. Mottlev,

o

211 U.8. 14%, 152 (1908} (famously reading the analogous term
"arising under"” more narrowly than plain meaning might suggest).

With respect to sectilon 1252(b) (9), these words cannot be read to

-]13~
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swallow all claims that might somehow touch upon, ©r be traced to,
~he government's efforts tTo remove an a.llen.

To us, Congress's cholce of phrase suggests that it did
not intend section 1252 ({p) (2) to sweep within its scope claims with
only a remote cor attenuated connection to the removal of an alien.
Courts consistently have recognized that the term "arising from”
reguires more than a weak or tenuous connection to a triggering

event. Sees, £.0., Franchise Tax 2d, v. Zonstr, Laborers Vacabion

Trust, 465 U.8. 1, 27 n.32 (1983); Humphries, 164 F.3d at 943;

Pizarro v. Hotegles Cocorde Int'l, C.A., 807 F.2d 125¢, 1259 {lst

Cir. 19%03%.

Furthermore, 1f Congress had intended to accomplish so
far-reaching a result, 1t could have used broader language. Cf.
Haitian

McNary v. , 488 U.5. 47%, 496 (1891

fsuggesting that if Congress intended a certair provision of the
INA L¢ be read more expansively, it could have used more expansive
language;. For examplie, Congress would have used the term "related

te" instead of "arising from." See Humphries, 164 ['.3d at 943

{suggesting *that "related to” signifies a somewhat looser nexus
than "arising from").

Such a bounded reading of the statute is also suggested
by the fact that certain claims are excluded from the sweep of
section 125Z (k) (9) by virtue of legislative intent and Judicial

precedent. To lllustrate, the legislative history indicates that

= 4
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Congress intended to create an exception for claims "independent”

of remcval. H.R. Rep. No, 108-72, at 175, as reprinted in 2005
U.3.C.C.A.N, at 300. Thus, when it passed the REAL ID Act,
Cengress stated unequivocally that the channeling provisions of
section 1252 (k) {(9) should not be read To preclude "habeas review
over challenges to detention.” Id. iindicating that detention
claims are "independent of challenges te removal orders”™). In line
with this prescription, we have held that district courts retain

jurisdiction over challenges to the 1

o

gality of detention in the
immigration context. See Hernandez v, Gonzales, 424 F.3d 42, 42
{lst Cir. 2005) {holding that detenticon claims are independent of
removal proceedings and, thus, not barred by section 1252{b) (9)).
This carve-out seemingly encompasses constitutional challenges

regarding the availability of bail. See, e.g., Demore v, Kim, 538

U.5. 510, 516 (2003;.

There 1s no reasgon to believe that section 12582k {(9)'s
exception for independent claims is restricrted to those related to
detention. Cf. Sissoke v. Rocha, 440 F.3d4 1145, 115&6-57 (%th Cir.
2006} I(suggesting that the broad jurisdiction-stripping provisions
of 8 U.5.C. § 12532{g) do not foreclose aliens' claims for money

damages under the dectrine of Bivens v. Six Unkrnown Named Agents of

the Federal Bureau of Narcotics, 403 U.S, 388, 389 (18711y). After

all, section 12052{(bk} (9} is a judicial channeling provision, not a
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claim~barring one.” The provision, where appliceble, only requires
exnaustion of administrative procedures and the consclidation of
claims for Jjudicial review,

We say "where applicable" because removal proceedings are
confined to determining whether a particular alien should be
deported. Sea id. § 1ZZ%alc) {1} (h). Whils legal and factual
issues relating to that gquestion can be raised in removal
proceedings and everntually brought to the court of appeals for
judicial review, certain claims, by reason of the nature of the

right asserted, cannot be raised efficaciously within <tThe

administrative proceedings delineated in the INA. Sea, .40,

t

MoHary, 498 U.B5. at 496; Jupiter v. Ashcrofr, 3%¢ ©.3d 487, 492

r

(st Cir. 2005). BReguiring the exhaustion ¢f those claims would
fereclose them from any meaningful Judicial review. Given
Congress's clear intention to channel, rather than bar, -“udicisl

review through the mechanism of section 1282k} {(9), reading

P

Parising from" as usged in That statule to encompass Lthose claims
would be perverse,
We +thus read the words Marising from" +in section

1

1252¢(b} {8} to exclude claims that are independent ¢f, or wholly

‘Congress Xnows how Lo bar claims in the immigration context
when 1t desires to do s=o, See, e2.o0., B U.5.C. § 1252{ai(2)
{declaring that "no court shall have jurisdiction to hear any cause
or c¢laim by or on behalf of any alien arising from the decision or
actison by the Attorney Generazl to commence proceedings, adjudicate
cases, 0r execulte removal crders').
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collateral to, the removal proosss. among others, claims that
cannot effectively be handled through the avallable administrative
process fall within that purview. This reading, we believe, 1is
consistent with the wise presumption that Congress legislates with
knowledge of longstanding rules of statutory construction. Sege
McNaxrv, 4%8 U.S. at 496. That presumption traditicnelly reguires
that there be clear and convincing evidence of legislative intent
before restricting acceszs to judicial review entirely. Sse, e.9.,

Abbott Labs. v. Gardner, 387 U.5. 136, 141 (1967).

This helding fits comfertably with traditicnal legal
principles. Courts long have recognized an exception o the
expaustion reguirement for claims that are collateral to

administrative proceedings. Sse, £.0., Bowasn v. City of New York,

(18763, In that regard, courts have been most willing to deem
claims "collateral™ when requiring exhaustion would "foreclose all
meaningful judicial review." Thunder Basin Coal Co. v. Reich, 510

U.8. 200, Z212-13 {19%4); see Leedom v. Kyne, 358 U.S. 184, 1950

{1958) (uphelding injunction against agency action when petitioners
lacked any other means tc protect or enforce their rights).
Az a further reflection cof this zame atiitude, courts
nave demonstrated a particular hostility toward requiring
exhaustion when adeguate relief could not feasibly be obtained

through the prescribed administrative proceedings. See, e.4g9.,
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Mathews, 424 U.3. at 33.. That hostility also manifests itself
when a party would be "irreparably injured" by adherence to an
exhaustion reguiremsnt. Bowen, 476 U.S. at 4823,

B.

Against tnis backdrop, we now turn to the question of
whether saction 1252 (b} {9 reguires administrative exhaustion of
some or all of the petitioners' claims. We deal seguentially with
the petitioners’ assertions about thelr constitutional right o be
free from harsh and inhumane conditions of conflinement, their
asgertions anent the right =t counsel, and thelr assertions
concerning the right to family integrity. We subsume in these
discussions the petitioners' attempt to package their cfferings as
class-wide pattern and practice suits.

We need not linger long cover the conditions-of-
confinement claims. We assume, for argument's sake, that ¢laims
challenging the conditions of an alien's detention are independent
of removal proceedings. Cf. Hernandez, 424 F¥.3d at 42 (holding
that the REAL ID Act does nobt bar claims that merely challenge the
length of an alien's detention). Here, however, the ceonditicns-of-
confinement claims were noit raissd below. That is a significent
omisaion. "If any principle 1s setiled in this circuit, it is
That, absent the most extraordinary circunstances, legal “heories
not raised sguarely in tChe lower court cannot be brcached for the

first time on appeal.” Teamsters, Chauffeurs, Warehousemen &




