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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF (F_“iﬂ ,h

) _— |
ROY C. JOHNSON; et al., ) MAY 12 2003
) Phil L
mb
 Plaintiffs, ) e Eoan e Slerk
' ) _
CITY CF TULSA, ) /
' ) Case No. 94-CV-30-HQM) |
Defendant, )
)
LODGE #93 OF THE FRATERNAL j
ORDER OF POLICE, = )
- )
Defendant-Intervenor. )

ORDER

This matter comes before the Court pursuant to the Joint Motion for Approval and
Adoption of the Consent Decree (Docket No. 737), filed on D'e.ceml'jer 3, 2002 by Plairitiffé and
Defendant City of Tulsa (the “City”). "The Court has reviewed the arguments and authorities
submitted by Plaintiffs, the City, and Defendant-Intervenor Lodge #93 of the Fraternal Order of

Police (the “FOP”). For the reasons set forth below, the Joint Motion for Approval and Adoption

of the Consent Decree (Docket No. 737) is hereby granted and the Consent Decree is hereby

approved.
I
On January 14, 1994, Roy C. Johnson filed a complaint against the City of Tulsa alleging
tacial discrimination in employment and dema;ldi_ng, inter alia, in excess of $1.5 million in
damages and an injunction against further diseriminatory treatment. The City denied all

allegations and asserted certain affirmative defenses. In July 1994, the case was stayed in order
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to facilitate setﬂement discussions. That stay was lifted on February 14, 1996.

Several months later, on May 1, 1996, Plaintiff Johnson sought to expand the lawsuit by
filing a motion for certification of a class or, in the alternative, for joinder of additional partics.
At the time of Plaintiff Johnson’s second amended motion on Novémber 19, 1996, he sought to
join seventeen additional named plaintiffs. The City obj ected to jd.inder of aﬁy additionél parties.
On April 11, 1997, the Court granted the motion for j oinder and d_éni ed class certification,
subject to re-urging upon presentation of further evidence. Plaintiffs subsequently re-urged the
motion to certify the class, and the Court, by order of March 17, 1998, granted the motion. The
class was comprised of all African-American persons who were then or would in the future be
sworn personnel of the Tulsa Police Dep'artment (the “TPD™) and ail Aﬁ-ibéu-Aineﬁoan .persoﬁs
who were former sworn personnel of the TPD and whose employment terminated on or after
January 14, 1992. There were nineteen named plaintiffs, all of whom asserted claims of systemic
ami long-standing racial discrimination within the TPD, The City denied all allegations of
discrimination,

The case was effectively stayed for settlement negotiationé through the end of 1998, but,
when those negotiaﬁons failed to result in a settlement, the parties commenced active discovery.!

At the end of 2001, the parties filed a series of inotions, inciuding: Plamtiffs’ motion for partial

summary judgment, the City’s motion to sever the supervisory plaintiffs from the class, and the

! On February 1, 2001, William F. Kaspers,_froh’a the Atlanta, Georgia office of the Paul,
Hastings, Janofsky and Walker LLP law firm (“Paul, Hastings™) was granted leave to appear pro
hac vice on behalf of the City,
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City’s motion to define the temporal scope of Plaintiffs” Scction 1983, Scction 1981, and Title
V11 claims. During this period ofhard-fough‘f litigation and several failed séttlement attempts,
the parties invested countless houfs in preparation and incurred millions of dollars in attorney
fees and costs.

Finally, after over two years of discovery and the publicly reported payment of over $1.5
million in legal fees to the City’s outside counsel, the parties jointly requested a stay in the
proceedings for the purposc of engaging in new setﬂement discussions and further requested that
the Court appoint United States Senior District Judge Lee R, West Qf the Western District of
Oklahoma as the setticment judge pursuant to Local Rule 16.2. At thé parties’ request, the Court
stayed the proceedings.?

After nearly five months of settlement negotiations, on April 1, 2002, a proposed consent
decree (the “April 2002 Decree”) signed by Plaintiffs and the City was filed under.scal. Then-
Maf_or Susan Savage executed the April 2002 Decree on behalf of the City. The incoming
mayor, William LaFortune, who toék office later that day, received a copy of the April 2002

‘Decree and a statement entitled “Final Condition of Settlement.” This statement provided
Mayor LaFortune the opportunity to agrec to the adoption of the proposéd settlement or to reject

it at any time on or before noon on Friday, April 5, 2002.°

2 On January 9, 2002, the Court granted the motion to withdraw filed by Paul, Hastings,
the City’s outside law firm.

® The statement provided in its entirety as follows:

Notwithstanding the execution of all docum_ents nece$sary to settle the
above-captioned case, the parties agree that there remains a final condition of

3
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On April 5, 2002, at a status heaﬁng beforé the Court, counsel for the City notified the
Court that Mayor LaFortune had lodged no objection to the April 2002 Decree, and, at the joint
request of the parties, the Court gavc its preliminary approval to the April 2002 Decree. On
April 24, 2002, the Court approved thc parties’ joint proposed notice of settlement, which was
then sent to class members and served upon all Tulsa police oificers and the FOP. The parties’
notice advised of a May 22, 2002 deadline for the filing of objections to the April 2002 Decree,.
and of a fairncss hearing set for June 14, 2002,

On May 2, 2002, nearly eight and one-half years after the original complaint was filed,
thc FOP moved to intervene in the case. On May 14, 2002, Plaintiffs objected to the FOP’s
motion to intervene, arguing that the FOP’s ﬁlotion was untimely and that the FOP did not have a
sufficient interest in the case to intervene. The City responded t]iatfi_t did not 6pposc intervention

but argued that, if the Court granted intervention, it should be limited and that the FOP should

settlement. Specifically, the settlement agreement will be effective upon the
earlier of (i) a statement signed by i mcommg Mavor William LaFortune agreeing
that the settlement shall become offective immediately, or (11) the passage of time
until noon on Friday, Aprl 5, 2002. That is, if Mayor William LaFortune does
not file a statement of agreement under subpararaph (i), and does not otherwise
object in the manner set forth below, the agreement will become effective at noon
on Friday, April 5, 2002.

By contrast, if incoming Mayor William LaFortune desires to render a
nuility the settlement agreement and thereby continue the above captloned
lawsuit, he may do so by cxecuting the attached Objection to Settlement and
presenting it to the Court on Frlday, April 5, 2002.

The parties have been advised that the Court will conduct a hearmg in this
matter on Friday, April 5, 2002, at 1:30'p. m. to receive a status report.

4
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nof be granted full rights as an interver_ﬁng party. On May 22 .2002., the FOP filed a motion
requesting that the Court reject the April 2002 Decrée, primarily on the grounds that it violated
the FOP’s rights as the “exclusive barga‘inih_g agent” for all TPD officers. Thé FOP was the only
objector to the April 2002 Decree. |

On June 13, 2002,* the Court commenced extensive hearings on the faimness of the April
2002 Decree and the FOP’s motion to intervene. Additional hearings on the faimess of the April
2002 Decree were held on July 15, 16, and 17, 2002. At the July 16, 2002 hearing, Mayor
LaFortune testified that he would have preferred to have had more time to study the April 2002
Decree before having to make the decision to eithc; agree to its ad(jp tion by the Court or to |
object. (7/16/02 Tr. at 568-69, 591.) At the July 17, 20‘02:'h¢aﬁﬁgj Thotnas Rink, an officer of
the TPD, testified that, at the behest of the FOP, he had, during working hours, compiled
information from the personnel files of African-American (_)fﬁ cers solcly for the purpose of
opposing the April 2002 Decree. (7/17/02 Tr. at 670-71.) Officer Rink had improperly compiled
this information from the officers’ personnel records to which he_ had access in his capacity as
managet of the TPD Resource Center. He further testified that he héd provided the results of his
work, not only to his immediate TPD supervisor, but also to other TPD personnel up the chain of
command, including then-Chief of Police Ronald Palmer. Ofﬁcér Rink testified that he had not

been disciplined for his unauthorized use of TPD personnel infoﬂna_tibn and that he did not

4 The fairness hearing had been moved from June 14, 2002 to June 13, 2002.

5
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expect to be. (7/17/02 Tr. at 674.)

On July 17, 2002, based upon Mayor LaFortune’s tentative téstimony regarding the April
2002 Decree in its current form, and the clear evidence that those who would be responsible for
enforcing the April 2002 Decree, including Officer Rink and others, lacked a commitment to its
successful implementation, the Court determined that it could'not'ﬁr.nd that the April 2002 Decree
was in the best interest of the community, except and unless the mayor and the City were

. prepared to give it their “unequivocal” commitment. Accordingly, in order to give Mayor

LaFortune a full opportunity to further consider t]i’e A_pril. 2002 Decree, the Court extended the
date by which the mayor would be required to either object to or agree to the proposed decree
until noon on August 16, 2002.

On August 16, 2002, Mayor LaFortune and the City filed é"sta'fem ent withdrawing the
City’s support for the April .2002 Decree in its current form. Bascd on Mayor LaFortune’s
statement and the City’s withdrawal from its joint motion to approve and adopt the proposed
decree, the Court rejected the April 2002 Decree. The Court immediately returned the case to a
“trial track”™ and refen'_ed.to Magistrate J udge Ffank H MéCarthy'tﬁé'issue of de§eloping a
workable schedule that would be acceptable to the parties.

On September 3, 2002, pursuant to a hearing before Magistrate Fudge McCarthy,’ the

3 Officer Rink had been subpocnaed to testify by the FOP. Because he appeardd in Court
during working hours, however, Otficer Rink testified that the City would be paymg him for his
opinion testimony in opposition to the proposed decree. (7/17/02 Tr. at 672.) '

§ On August 21, 2002, Magistrate Judge McCarthy held a hearing to devclop a proposed
schedule. ' '
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‘Court entered a scheduling order to govern the proceedings leading up to aJ anuary 21, 2003
non-jury trial.. Included in the schedul_ing order were deadlines for filing responses and replies to
all pending motions that were not fully briefed at the time the case was stayed in November 2001
and deadlines for the parties to filc additional dispositive motions and motions to de-certify the -
class. All-day hearings on all pending motions were sCheduIed fOrl.November 13 and 14, 2002.

On Scptember 10, 2002, the Court granted the FOP’s motion to intervene pursuant to
Federal Rule of Civil Procedure 24(a)(2) over the objections of Piaintiffé aﬁ'd the City.” The

Court found that the FOP satisfied the four-factor test for intervention articulated by the Court of

Appeals for the Tenth Circuit in Coalition of Arizona/New Mexico Counties for Stable Econ.

Growth v. Dep’t of the Interior, 100 F.3d 837, 840 (10th Cir. 1996).2 First, the Court found that,

notwithstanding the fact that the FOP had notice of the divergence of its interests from the City

7 After the April 2002 Decree was rejected, the City suggested that the FOP be allowed to
participate in any future seftlement conferences but “opposc[d] the FOP’s full intervention as a
party entitled to participate in all future proceedmgs mcludmg t:nal > (Def’s Supplementa.l
Mem. in Resp. to Mot. to Intervene at 2.)

8 The four-factor test for intervention as of right under Federal Rule of Civil Procedure
24(a)2) is as follows:

[A]ln applicant may intervene as of right if: (1) the application is “timely™; (2) the
applicant claims an interest rclating to the property or transaction which is the
subject of the action; (3) the applicant may as a practical matter be impaired or
impeded; and (4) the applicant’s interest is not adequately represented by existing
parties.

Coalition of Arizona/New Mexico Cdunties, 100.F.3d at 840 (internal quotations and citations
~ omitted).




Case 4:94-cv-00039-TCK-FHM Document 1026 Filed in USDC ND/OK on 05/12/03 Page 8 of
122 _ _

5M.a, T .' T e o - ”f’-’\l . B

since November 2001, the FOP’s motion to intervene was timely.” The Court found the motion

to intervene timely because, after the Court’s rejection of the April 2002 Décree, the case had

returned to the November 2001 status guo ante, when it was stayed to facilitate settlement
negotiations. Second, the Court found that, because certain remedies sought by Plaintiffs could
affect the terms and conditions of employment of FOP members and arguably implicate certain
provisions of the Collective Bargaining Agreement between the City and the FOP (the “CBA™),
the FOP had claimed an interest that was a subject of the action and that this interest might be
impaired if the FOP was not allowed to intervene. Finally, the Court found that the City’s and
the FOP’s interests werc no longer aligned, suph that the FOP’s interests were not adequately

represented by the City. Thus, because it found that the FOP satisfied all four factors of the

Coalition of Arizona/NewMexico test and the requirements for intervention pursuant to Federal
Rule of Civil Procedure 24(a), the Court graﬁted the FOP’s motion .to intervene.

On September 13, 2002, the City moved the Court to appoint a scttlement judge to
facilitate rencwed settlement negotiations between the parti_es. In its motion, the City stated that
“the differences between the parties’ respective draft consent decrees were not substantial,” but
that it was “apparent that the services of a settlement judge are required.” (Def.’s Application for
a Settlement Conference at 1.) Ata hean"ng on September 16, 2002.; the Court held the City’s

motion in abeyance, pending Plaintiffs and the FOP joining in such a request.

? The Court found that the FOP had notice of the settlement d_iscussic_ms and the
possibility of settlement of the casc from conversations with the City, the extensive public record
tracking the progress of the case, and a November 2001 order staying the case. (9/10/02 Order at
10.) ' '
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On November 13 and 14, 200‘2:, the Court held heatinigs on certain pending motions,
inéluding, inter alia, Plaintiffs’ motion for partial summary judgment, the City’s motion to sever
the sLlp(-:wisc:)r},.r plaintiffs from the. class, the City’s and the FOP’s separate motions to decertify
the class, the City’s motion to deﬁt_le the témporal__scope of Plaintiffs” Section 1983, Section
1981, and Title VII claims, and Plaintiffs” motion for reconsideration of the Court’s September
2002 order granting the F OP’S motion to intervene.

On November 13, 2002, the parties, including the FOP, jointly moved the Court to
designate United States District Judge Claire V. Eagan as the settlement judge under the
Northern District Local Rules. The parties specifically requested that a settiement conference be
scheduled for November 26, 2002. On November 14, 2002, the Court granted the parties’
motion and designated Judge Eagan settlemént judge in the matter pursuant to Local Rule
16.2(c), succeeding Judge West. (11/14/02 Order at 1.)'° Beginning on November 21, 2002,
Fudge Eagan met with the parties and their attorneys at various times leading up to _exte'nsive'
settlement negotiations between Plaintiffs, the City, and the FOP on November 26, 2002.

On December 3, 2002, after nearly nine years of litigation, Plaintiffs and the City filed a
second Joint Motion for Approval and Adoption of the Consent De(%ree, which attached a new
proposed consent decree (the “December 2002 Decree’). Plaintiffs and the City also filed a joint

motion requesting that the Court stay further procéedings pending the Court’s consideration of

At the Court’s request, the parties certified that their “Joint Application' fora
Settlement Conference, requesting Court-administered settlemment ne >gotiations, WaS made i m
good faith and not for the purpose of delay in th15 case.” (Id. at2) =~

9
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this new proposed decree. Plaintiffs’ .and the City’s joint mbtic;n f@r'approval of the proposed
decree informed the Court tﬁat the December 2002 Decree had not been agreed to by the FOP.
(Joint Mot. for Approval and Adoption of the Consent Decree at 1.)

On December 5, 2002, the Court held a status hearing for the parties to preliminarily
jdentify any issues that needed to be addressed in c_(injun'ét‘ic'nh"Witﬁtﬁe Court’s consideration of
the Joint Motion for Approval and Adoption of the Consent Decree and the related motion to
stay the proceedings. Following the hearing, the Court directed the parties to file a joint proposal
as to how best to proceed to ensure the rights of all i_ﬁterested parties and to submit additional
briefing on “relevant authorities regarding the rights of intervenor Lodge #93 of the Fraternal
Order of Police []in this case a.nd the appropriate procedures by which the FOP’s rights can be
fully protected.” (12/5/02 Order at Ly

On December 11, 2002, the Court held a second status conference to further address the
issues raised by the December 2002 Decres aid the motion to stay. At the hearing and in its
briefs filed with the Court, the FOP argued that, because it has not consented to the December
2002 Decree and because the proposed decree may affect the rights of the union and its members,
the Court does not have the authority to approve the settlement proposed by Plaintiffs and the
City. The FOP further argued that the Court’s September 10, 2002 order, which granted the

FOP’s motion to intervene, bestowed upon the FOP the power to block a settlement between

"' The Court’s order did not stay the case, but extended the deadlines for filing motions

in limine, pretrial disclosures, and an agroed pretrial order until affer a status hearing set for
December 11, 2002, ' '

10
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Plaintiffs and the City.

On December 13, 2002, the Court found “that the F OP [did] not have 2 unilateral right to
reject the proposed settlement and to force Plaintiffs and the City to trial at this stage.” (12/13/02
Order at 4.) The Court further found that the cases cited by the FOP in support of its argument
were “inapposite because they do no;c addrésg whether a party who has iﬁfervcned b@gé a
settlement is reached may force the settling parties to trial by objecting to the agreement, without
first demonstrating that its rights will be impaired by that agreement.” (Id, at 2 (emphasis in
original).) The Court explained that its September 10, 2002 order granting intervention did not
grant the FOP the absolute power to unilaterally “veto” the proposed consent decree.!?

Accordingly, the Court struck the trial, which was then set for January 21, 2003 , and scheduled a

12 1n this regard, the Court specifically stated as follows:

First, the Court’s September 10, 2002 order, instead of granting the FOP broad
veto power, merely responds to the City’s suggestion that the FOP should not be
granted intervenor status because the City would protect the FOP’s interests at
future settlement conferences. Second, it is elemental that the Court’s order must
be construed in accordance with existing Supreme Court authority. As described
above, in Local No, 93, the Supreme Court expressly rejected the notion that an
intervenor could veto a consent decree merely by withholding its consent. 478
U.S. at 529 (“Thus, while an intervenor is entitled to present evidence and have its
objections heard at the hearings on whether to approve a consent decrcc, it does does
not have power to block the decree merely by withholding its consent )
(emphasis added). Therefore, even if, as the FOP apparently claims, the Court’s

- September 10, 2002 order appeared to provide the FOP with the power to “veto”
any settlement between Plaintiffs and the City, such a grant would be inconsistent
with existing Supreme Court precedent. '

(12/13/02 Order at 4.)

11
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fairness hearing for consideration of the proposed December 2002 Decree i its place.® On
December 16, 2002, the Court formally stayed the case and entereci a scheduling order to govern
the proceedings leading up to fairness hearings commencing on J anuary 21, 2003.

On December 18, 2002, the Court approved the Notice of Proposed Settlement of Class
Action, Fairness Hearing, and Right to Object (“Notice of Proposed Settlement”) proposed by
Plaintiffs and the City. This notice was then sent to class members and served upon the FOP
and all TPD officers.'* This notice advised of a Januvary 16, 2003 deadlinc for filing objections
to the December 2002 Decree and of a fairness hearing set for January 21, 2003.

On lanuary 8, 2003, the FOP filed the Objections of Lodge #93 of the Fraternal Order of
Police to New Proposed Consent Decree (Docket No. 757) (hereinafter “FOP”s Objections™), ITn

its objections, the FOP argues that the December 2002 Decree should be rejected because it

“violates the collectivc bargaining agreement (the ‘CBA’) between the FOP and the City of Tulsa

[] and also in other ways tramples the rights of the FOP and its members.” (FOP’s Objections at
1.} The FOP objects to the December 2002 Decree on three broad grounds: (1) it unilaterally
obligates the police department to adopt and/or change policies that arc the subject of mandatory

bargaining and thus is an unfair labor practice under the FPAA and the CBA; (2) it violates the

> The Court, citing Local No. 93, Int’l Assoe. of Firefighters v. City of Cleveland, 478
U.8. 501 (1986) (hereinafter “Local No. 93"), specifically noted that “the FOP will be afforded
full due process rights at the hearing through the opportunity to present objections to call and
cross-examine witnesses, and to introduce televant evidence.” (12/13/02 Order at 5.)

' As provided in the Court’s December 16, 2002 scheduling order, this Notice of .
Proposed Settlement was posted on the City’s Intranet beginning on December 13, 2002. On
December 30, 2002, all TPD officers received the Notice of Proposcd Settlement with their
paychecks.

12
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bklahom’a Fire and Police Arbitration Act (“FPAA”) and the CB:"s_:'beca'L:lse it substitutes the
Court for the required mandatory arbitration process; and (3) it violates principles of federalism.
On January 8, 2003, the FOP also filed the Motion of Lodge #.93 of Fraternal Order of Police
(“FOP”) For A Ruling On the Effect of the Consent Decree on the FOP and Its Members (Docket
No. 759).

On January 16, 2003, consistent with the timing requirement. provided in the Notice of
Proposcd Settlement, 214 FOP members and three Tulsa citizens submitted individual oh jections
to the December 2002 Decree, which were filed on their behalf by the FOP. (FOP’s Jan. 16,
2003 Certificate of Service.)'® Of those 214 individual objections submitted by FOP members,

two were from unnamed members of the Plaintiff class,’® On January 21, 2003, at the Court’s

direction, the FOP filed a List of Objectors Wishing to Testify. This list indicated that only one

of the individual objectors, Officer Dianna Liedorff, desired to testify at the fairness heaﬁngs. o

On January 21, 22, 27, 28, and 29, 7003, the Court conducted hearings on the faimess of

* The Court notes that, according to the record, there are appmmmately 680 FOP
members, (1/29/03 Tr. at 727:11-12), and the “bargaining unit” conmsts of approximately 800
officers, (1/29/03 Tr. at 728:3-10).

In addition, the Court notes that two additional objections were filed by FOP members on
January 17, 2003, Although those objections were untimely filed under the requirements of the
Notice of Proposed Settlement, the Court has nevertheless reviewed and considered those
objections in analyzing the proposed decree. o

6 On January 16, 2003, World Publishing Company filed a Motion to Intervene and
Opposition to the Protective Order and Other Portion of the Scttlement and Consent Decree
(Docket No. 987). Although World Pubhshmg Company s motion contained objections to the
proposed decree, the Court will address those objections in a separate order, concurrent with the
entry of the protective order contemplated by the proposed decree. '

13
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the December 2002 Decree.”” During fhe course of thesé hearin'gs.,. Plaintiffs, the City, and the
FOP called and cross-examined witnesses and presented evidence in support of their respective
positions. In this regard, Plaintiffs and the City called the following witmesses .\"Jv'lio't'éStilﬁed in
support of the December 2002 Decree: Mayor LaF Orhme; Chief of Police David Béen; Captaini
and named Plaintiff Walter Busby; Pittsburg Chief of Police Robert McNcilly; and Tulsa
community leaders Milford Carter, Weldon Tisdale, and Naney Day. The FOP called the
following witnesses who testified in opposition to the December 2002 Decree; FOP President
Robert Jackson; TPD Sergeant David Brockman; TPD Officer and Plaintiff class member
Demita Kinard. Officer Dianna Liedorff also appeared and informed the Court that she did not
desire to supplcment her written objections with testimony.'®
II

Pursuant to Rule 23(&) of the Federal Rules of Civil Procedure, “[a] class action shall not

be dismissed or compromised without the approval of the court].]” Fed. R. Civ. P. 23(e). A

district court is empowered to approve a proposed settlement of a class action if the proposed

settlement is “fair, reasonable and adequate.” Gottlieb v. Wiles, 11 F.3d 1004, 1014 (10th Cir.

"7 The bearing on January 28, 2003 was devoted, in part, to iSsues regarding World
Publishing Company’s motion to intervenc and objections to the proposed decree.

'8 At the hearing on January 21, 2{)03 the Court informed the FOP that each written
objection would be considered “as if it were a sworn good fakth statement of what they believed
and [would] be weighted absolutely as a direct statement as if i it were testlhed so from the stand.”
(1/21/03 Tr. at 11:9-12:3.) The Court’s posmon in this regard as artjculated at the hea.rmg, is
consistent with the general principle that “[i]t is unnecessary for objectors to appear personally at
the settlement hcaring in order to have their written objections cbhsidcrgd__by the court.” See
Howard B. Newberg and Alba Conte, Newberg on Class Actions § 11.56, at 11-137 (3d ed.
1992).

14
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1993) (citing Jones v. Nuclcar Pharmacy. Inc., 741 F.2d 322, 324 (10th Cir. 1984)). In

determining whether the proposed settlement meets the standard for approval, the Court must
first be concerned with the protection of the rights of the passive class members. See 7B Charles

Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 1979.1 (2d ed. 1986 & 2001

Supp.); see also Weinberger v. Kendrick, 698 F.2d 61, 69 n.10 (2d Cir. 1982) (stating that trial
judge is “guardian for class members”) (citing cases). The Court is also required to “ensure that
the agreement is not illegal, a product of collusion, or against the public interest.” United States
v, Colo., 937 ¥.2d 503, 509 (10th Cir. 1991).

The Court of Appeals for the Tenth Circuit has identified the following four factors that a
district court should consider in determining whether a proposed settlement is fair, reasonable,
and adequate:

(1)  Whether the proposed settlement was fairly and honestly negotiated; N

(2)  Whether serious questions of law and fact exist, placing the ultimate outcome of

the litigation in doubt;

(3)  Whether the value of an immediate recovery outweighs the merc possibility of

future relicf after protracted and expensive litigation; and

(4)  The judgment of the parties that the scttlement is fair and reasonable.

Gottlich, 11 F.3d at 1014 (quoting Jones, 741 F.2d at 324); Rutter & Wilbanks Corp. v. Shell Oil

Co., 314 F.3d 1180, 1188 (10th Cir, 2002) (citations omitted), “It is the responsibility of the
proponents of the settlement to provide sufficient evidence to support a conclusion that the

settlement is fair . . . .” Gottlieb, 11 F.3d at 1015; see also Jones, 741 F.2d at 325 (citations

omitted). Plaintiffs and the City urge the Court to adopt and approve the December 2002 Decree,

arguing that the proposed decree meets the requirements for “fairness” set forth in Gottlich.

15
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(Joint Mot. for Approval and Adoption of the Consent Decree at 1-2.) The Coust will address

each factor in turn below.

A Whether the Proposed Settlement Agreement Was Fairly and Honestly Negotiated
The first factor for the Court to consider in determining the “fairness™ of the proposed
settlement is “whether the proposed settlement agreement was fairly and honestly negotiated.”

Gottlieb, 11 F.3d at 1014 (citations omitted). The faimness of the negotiating process is to be

cxamined “in light of the experience of counsel, the vigor with which the case was prosecuted,
and [any] coercion or collusion that may have marred the negotiations themselves.” Malchman

v. Davis, 706 F.2d 426, 433 (2d Cir. 1983). Tn Wilkerson v. Martin Marietta Corp., the district

court found that the proposed consent decree was fairly and honestly negotiated where “ft]he
cqmpleteness and intensity of the mediation process, coupled with the quality and reputations of
the Mediators, demonstrate a commitment by the parties to a reasoned process for conflict
resolution that took into account the strengths and weaknesses of their respective cases and the
inherent vagaries of litigation.” 171 FR.D. 273, 285 (D. Colo. 1997).

The Court finds that the partics’ positions in this racial discrimination lawsuit have been
vigorously litigated for over nine years. The parties’ zealous advocacy in Su.pp.()'l't of their
respective positions is demonstrated by the countless motions, responses, and replies on both
substantive and procedural issues filed by the parties sinée January 1994. As of the date of this
order, the docket contains more than 1,000 entries. (Sce Cf.ivil_Dblcké't for Case No. 94-CV-39
(N.D. Okla.).)

Moreover, the Court observes that the parties have engaged in intense discovery efforts
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aimed at proving their respective positions. During the di@overy phase of the case, Plaintiffs
-and the City conducted over one hundred depositions and wifness interviews, (11/19/02 Order at
16; FOP’s Resp. to Sept. 18 Order, Ex. G), and it has been represented that approximatcly
300,000 pages of documents were obtained through discovery (ReSp. of Lod ge #93 of thé
Fraternal Order of Police (“FOP™) to Ct, Order of Scpt. 18, 2002 at 11.) The Court finds that
this extensive pre-trial discovery enabled the parties to fully evaluate the strengths and
weaknesses of the class claims and defenses before entering into their final settlement
negotiations.

The Court further finds that the December 2002 Decree was the result of the November
2002 court-administered settlement negotiations conducted under the auspices of United States
District -J udge Claire V. Eagan. Judge Eagan is Welll':récb'gniZed' in the legal commumty for her
experience, qualifications, and integrity. Her ability and fai'rries.s are unquestioned. Indced, the
parties expressly requested that she conduct the final settlement negotiations. Moreover, the
Court finds that the settlement negotiations conducted under her guidance were arms-length
negotiations among three parties of equal bargaining power, and that all parties to the case

_ participated in those negotiations.
Most significantly, however, the Court finds that neither the FOP nor any member of the

Plaintiff class has objected to the faimess of the negdtia.tions. See Wilkerson, 171 F.R.D. at 284

" Indeed, as of January 2002, Plamtlffs alone had incurred more than $42,000 in copying
costs. {Pls.” Resp. to Lodge #93 of the Fraternal Order of Pohce s Mot ta Compel Deps. and to
Produc. Docs., filed May 16, 2002, Ex. D. )
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(finding negotiations fair and honest where no objector allegéd or _advanced any facts or evidence
of fraud, collusion, or overreaching with consent decree). Although the FOP was given a full
opportunity to object to the proposed decree and did object to fhe ﬁroposed decree on other
grounds, the FOP did not object to the December 2002 Decree on the ground that the process that
led to settlement was unfair. (See FOP’s Objections; 1/9/03 Tr. at 9:19-19:9; Resp. of Fraternal
Order of Police Lodge #93 (“FOP”) to Questions of Judge Sven Erik Holmes on Jan. 9, 20032
For these rcasons, the Court finds that the December 2002 Decree was fﬁirly and honestly
negotiated.

B.  Whether Serious Questions of Law and Fact Exist That Place the Ultimate Qutcome of
the Litigation in Doubt

The second Gottlieb factor for the Court to analyze in considering the “fairness” of the

proposed decree is whether there arc serious questions of law and fact that place the ultimate
outcome of the litigation in doubt. Gottlieb, 11 F.3d at 1014. |

Based upon a careful review of the record since March 1995,%! which reflects the
strategies, positions, and certain aspects of the evidence to be addressed by the parties at trial, the
Court finds that serious questions of boi:_h fact and law exist that render the outhme of the
litigation uncertain. _Fir'st,.the Court finds that the vigorous prosecution of this lawsuit by the

parties in the nine years since the case was filed, as described above, demonstrates the parties’

2 In fact, in reliance upon the FOP’s statement that it did not object to the fairness of the
settlement process, Plaintiffs and the City withdrew their motion to call the qettlement Judge
Judge Eagan, as a witness at the fajrness hearings. (1/9/03 Tr at 19:11-21:6.) '

2 This case was transferred to the under51gned on March 7, 1995.
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uncertainty with respect to the outconie of this 1ipigation; Second, immcdiately before the case
‘was again stayed for settlement negotiations on November 14, 2002, the Court heard argument
on a number of substantive motions pending before it, including: Plaintiffs’ motion for partial
summary judgment; the City’s motion to sever the supervisory plaintiffs from the class; the
City’s and the FOP’s separate motions to decertify the class; the City’s motion to definc the
temporal scope of Plaintiffs’ Section 1983, Section 1981, and Title VI claims; and Plaintiffs’
motion for reconsideration of the Court’s September 2002 order gr%mting the FOP’s motion to
intervene. Because the casc has been stayed since the parties’ argument at the November 13 and
14, 2002 hearings, the Court has not entered a ruling on an.y of these motions, and such nﬂingé
would significantly impact the parties’ respective cases if the matter were to proceed to trial. _ T_he
Court finds that the fact that these substantive motions have not yet becn decided supports the
conclusion that the outcome of the Iitigatioﬁ is in doubt.”® Finally, the Court observes that
Plaintiffs would have borne a heavy burden of proving their claims if this case were to proceed to
trial. For these reasons, the Court concludes that the outcome if this litigatiﬁn is in doubt.

C. Whether The Value of an ITmmediate Rernedv Outwelghs the Poqs1b111tv of Future Relicf
After Protracted and Expensive Litigation

The third Gottlieb factor for the Court to consider is “whether the value of an immediate

remedy outweighs the possibility of future relief after protracted and expensive litigation.”

Gottlich, 11 F.3d at 1014. The Court of Appeals in Gottlieb held that courts, in applyiag this

2 The Court notes that the issucs raised in these motions are not the only unsettled issucs
in this lawsuit. -
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- factor, should weigh the “value” of Setﬂ ement against the addit_ioﬁa_,[ risk and costs _z__tss_dciétcd B
with continued litigation:

Under the third . . . factor, that value is to be welghcd not aga111st the net worth of

the defendant, but against the possibility of some greater relicf at a later time,

taking into cons1derat_10n the add1t10na1 risks and _cqs_t_s thdt g0 hand in hand with

protracted litigation,
Id. at 1015.

First, the Court finds that the value of settlement for the City includes the curtailment of
the legal costs of defending this action.. See Local No. 93, 478 _U.S:. at 528 (“A consent decree is
primarily a means by which parties settle their disputes without having to bear the financial and
other costs of 1itigaﬁng.”); Carson v, Am. Brands. Inc., 450 U.S. 79, 87 ( 1981) (“Settlement
agreements may f] b¢ predicated on an express or. implied condition that the parties would, by
their agreement, be able to aveid the costs and uncertainties of litigation.”).

It has been publicly reportéd that, during 2002, the City paid $1.5 million to its outside
law firm, Paul, Hastings, for services rendered in connection with this litigation and that the City

is potentially liable for an additional $691,000 to the firm for work performed during that

period.” See Curtis Killman, Law Firm Suing City for Fees, TULSA WORLD, Apr. 23, 2002, at -

2 Although Paul, Hastings did not file an appearance in this case until February 2001, it
has been publicly reported that the $2 million in fees were incurred for representation that
occurred between April 1998 and J anuary 2002. See Curtis Killman, Law Firm Suing City for
Fees, TULSA WORLD, Apr. 23, 2002, at Al. On May 14, 2002, followmg the withdrawal of Paul,
Hastings, Joel Wohlgemuth, of Norman, Wohlgemuth Chandler & Dowdell (“Norman,
Wohlgemuth™), filed an appearance in this case as outside counsel on behalf of the City. The
Court anticipates that, in light of the extensive proceedings during thc past twelve months the
fees incurred by the City for Norman, Wohlgemuth’s representation may also be substantial.

20



Case 4:94-cv-00039-TCK-FHM Document 1026 Filed in USDC ND/OK on 05/12/03 Page 21 of
122

Al; P. ). Lassek, City Releases Disputed In'v'qit:es',‘TULSXWTORLD;Méf. 22,9002, at A1, Inthis

regard, former Mayor Susan Savage testified at the June 2002 faimess hearings with respect to
the April 2002 Decree that she considered the “highly publicized™ cost of litigation when
deciding to enter into the previous decree. (6/13/02 Tr. at 18:15~19:10.) Similarly, Mayor
LaFortune testified at the January 21, 2003 hearing that he also coﬁsidered the rising attomey |
fees as a factor in determining that the December 2002 Decree was:cbst effective. (1/21/03 Tr. at
51:6-14.)

The Court finds that, based on the reé_ord,a trial of this Iawé;uit would have been lengthy
and complex. (See, e.g., Pls.” Prelim. Witness List, filed Oct. 7, 2002 (identifying 104
prospective witnesses); City’s Prelim. Witness List, filed Oct. 7, _2002'(ide'11ti'fying'55
prospective witnesses).) Clearly, a trial and the likelihood of further protracted litigation,
regardless of the outcome, would héwe been very expensive for all parties. In this regard, Mayor
LaFortune testificd at the fairness hearings that, in determining that the proposed decree is cost
effective, he specifically considered the fact that the largest amount of attorney fees in this case
would be generated in the weeks leading up to trial. (1/21/03 Tr. at 51:6-14.)

‘Second, the Court finds that the value of settlement for the City also includes the

opportunity to compromise with Plaintiffs regarding the relicf requested. Carson, 450 U.S. at 87.

It is possible that, if Plaintiffs were to have tried the case and received all the relief requested in
the second amended complaint, the City could have been liable for up to $17 million in damages
to Plaintiffs, in addition to attorney fees and costs.

Third, the Court finds that the value of settlement for Plainfiffs includes a comparatively
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expeditious resolution of this matter and relief from the burden of thc costs of further litigation in
this case.?* To date, Plaintiffs have received no relief whatsoever in this case. After over nine
years of litigation, including several failed attempts at settlement, Plaintiffs have represented to
the Court that they are satisfied that obtaining some, but not all, of the relief requested through
settlement outweighs the “mere possibility” of greater relief at a trial in the future,

Fourth, the Court finds that the value of settlement in this case for both Plaintiffs and the
City includes the avoidance of any uncertain fqtu_re remedy. Tf this case were 1o proceed to trial
on the merits and Plaintiffs were to prevail, both Plaintiffs and the City may become subject to a

Court-imposed remedy that either one or both parties would find undesirable. Carson, 450 U.S.

at 87 (noting that settlement agreement may be predicated, in part, ;311 condition that parties
would avoid uncertainties of litigation). Captain Busby testified at the fairness hearings that this
uncertainty — the uncertainty of a “forced” solutibn — is part of the reason that he believes the
December 2002 Decree is a better option than proceeding to trial. '(ix22;'03 Tr. at 278:17-22))
The Court finds that the uncertainty of any future remedy that coul& be imposed by the Cpurt
weighs in favor of the agreed settlement between Plaintiffs and the City. ‘For these feasons, the
Court finds that the value of an immediate resolution significantly outweighs the possibility of
future relief afier protracted and expensive litigatioﬁ.' '

D, Whether The Parties to the Decree Beligve It Is Fair and Reasonable

The fourth Gottlieb factor for the Court to evaluate in considering the proposed decree is

* In matching the efforts that the City employed to defend this case, it is likely that
Plaintiffs also have expended significant resources, including substantial attorney fees and costs.

22



Case 4:94-cv-00039-TCK-FHM Document 1026 Filed in USDC ND/OK on 05/12/03 Page 23 of
122

whether the parties believe the proposed settlement is fair and reésbnable. Gotlieb, 11 F3dat -
1014. The Court finds, at the outset, that the fact that the lead representatives of the Plairiﬁff o
class and the official rcpresentatives of the City are signatories to the proposed decree establishes
that they believe it to be fair and reasonable. Named Plaiﬁtiffs Cap;taih Busby, Derrek Léwis,
Marvin Blades, and Tyrone Lynn signed the proposed decree on behalf of the Plaintiff class, and
Mayor LaFortune signed the proposed deeree on behalf of the City.

Moreover, on behalf of Plaintiffs, Captain Busby testified at the J ainuary 2003 fairness
hearings that the December 2002 Decree is the “best resolution” to this liti gétion because it is
“amicable” and because both Plaintiffs and the City have agreed to i.ts_t'emls and “have
committed themselves to implementing [it].” (1/22/03 Tr. at 279:15-19)) Captain Busby also
stated that his testimony conceming the April 2002 Décree is "‘iﬁ'large'paxf** still applicable to the
current proposed decree. (Id. at 268:12-20.) At the Tuly 2002 faimess hearings regarding the
April 2002 Decree, Captain Busby testified that 'h_é_bel'i_évled the prior proposed decree was fair to
all members of the Plaintiff class and to all TPD ofﬂccrs_'.' (7/15/02 Tr. at 174:6-10, 175:1-5.)%

At the fairness hearing on January 21, 2003, both Mayor LaF ortune and Chief David
Been testified that they fully support the December 2002 Decree. (1/21/03 Tr. at 24:15-18; id. at

147:5-8.) Mayor LaFortune festified that, as the mayor of the City, he “unequivocally” supports

25 The parties have agreed that the testimony adduced at the June and July 2002 fairmess
hearings would be part of the record for the January 2003 faimess hearings. (See Pls.” and Def.
City of Tulsa’s Joint Designations of Test. From the Proceedmgs Concermng the Flrst Propoqed '
Consent Decree; Demgnatlon of Tr. By Fraternal Order of Police Lodge #93; sec also 12/5/02 Tr.
at 7:20-24.)
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the proposed decree. (Id, at 24:15-18.) He also testified that he helieves the proposed decree is
“fair to all parties.” (Id. at 25:7.) Likewise, Chief Been testified that he believes the December
2002 Decree is the “best possible way” to further the cause of the TPD. (1d. at 147:5-11.)

In addition to considering the judgment olf the parties with respect ta the proposed
settlement, the Court should also “defer to the judgment of _expeﬂeﬁced counsel who has
competently evaluated the strength of his proofs.” See Williams v. Vukovich, 720 F.2d 909,

922-23 (6th Cir, 1983). See also Lopez v. City of Santa Fe, 206 F.R.D. 285, 292 (D. N.M. 2002)

(“[The] trial court is entitled to rely upon the judgment of experi'c'nced. counsel for the

parties . . . . Indeed, the trial judge, absent fraud, cbl]ilsion,,: or the like, should hesitate to
substitute its own judgment for that of counsel.” (citation oirﬁtted)).; In this case, Plaintiffs’
counsel, Louis Bullock, and the City’s counsel, Larry Simmons and Joel Wohlgemuth, are also
signatories to the December 2002 Decree. All thrée of these attorneys are experienced trial
lawyers, with extensive experience in federal litigation, fncluding civil rights matters. Indeed,
this Court, as well as the entire legal community, has fhe highest respect for the ability and
wisdom of each of these attorneys. Thus, in determining whether to .'appr'oye the December 2002
Decree, the Court takes into consideration the Fact that the parties’ EipéﬁéHCéd and capable

lawyers have determined that the settlement is both fair and reasonable.

~E. Objections By Class Members

Two members of the Plaintiff class, Demita Kinard and Wendell Franklin, objected to the '
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December 2002 Decree.2 First, the Court cqnnn_énds_ the objecting class members for comilng.
forward and voicing their views with respect to the proposed decree. See Lopez, 206 F.R.D. at
292 (commending objecting class members for filing objections). As the district court in Lopez
explained, “[i]t is of utmost importance for the Court to be knowledgeable of any objections by
class members in order to make a fully informed determination that has such a binding effect on
the entire class as a whole.,” Id. - |

The Couirt notes, however, that the fact that some class inembers object to the proposed

settlement docs not itself prevent the Court from approving the agrcement. 7B Charles Alan

Wright & Arthur R. Miller, Federal Practice and Procedure § 1797.1 (citations omitted); see also

In re S. Ohio Correctional Fagility, 173 F.R.D. 205, 214 (S.D. Ohio 1997) (citations omitted). A

relatively small number of class members who object to a proposed decree may, in fact, be an
indication of the settlement’s fairness. See Howard B, Newberg and Alba Conte, Newberg on

Class Actions § 11.48, at 11-116 (3d ed, 1992) (citations omitted); see also Am. Emplovers Ins.

Co. v. King Res. Co., 556 F.2d 471, 478 (10th Cir. 1977) (finding that the fact that there was
only one objector was “of striking significance and import™). |

The Court has seriously considered the obj ections fa‘iséd by the two members of the
Plaintiff class to determine whether those objections suggest substaﬂﬁal reasons why the

proposed decree might be unfair. 7B Charles Alan Wright & Arthur R. Miller, Federal Practice

26 Ms. Kinard testified at the fairness hearings on behalf of the FOP in opp031t10n tothe

proposed decree. (1/27/03 Tr. at 428:10 - 458:4)) Mr. Franklin dld not testify, but was notified
that the opportunity was available to him.
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and Procedure § 1979.1 (“The pou.rt'mﬁst indepen_dently e.'\_faluate \:;;hetller the objections being
raised suggest serious reasons why the proposal might be unfair.”);. Williams, 720 F.2d at 923
(‘_‘Objections raised by members of the Plaintiff class should be carefu_lly considered.”); see also
._I;_ng:g, 206 F.R.D, at 292. For the reasons set forth below, the Court finds that Ms. Kinard’s and
Mr. Franklin’s objections do not provide a sufficient basis for denying approval of the December
2002 Decree.

Both Ms. Kinard and Mr. Franklin object to the December 2002 Decree on the stated
basis that the allegations of discrimination set forth in the second amended complaint are untrue
and cannot be proven. (Seg 1/27/03 Tr. at 457:7-23; W. Franklin’s Obj. to Proposed Settlement
‘and Consent Decree.}”’ In evaluatiﬁg the fairmess of the settlement, however,. courts are not to

decide the merits of the case or resolve unsettled I_egal'questidhs. Carson, 450 U.S. at 88;

Gottlieb, 11 F.3d at 1015 (finding that while courts have an “independent duty” to analyze the
evidence “[i]ndependent analysis does not mean . . . that the district court must conduct a foray
into the wilderness in search of evidence that might undermine the conclusion that the settlement
is fair.™). ' Thus, because a decision on the merits of this case is mappropriate in determining
whether tﬁc December 2002 Decree'is_ fair aﬁd reasonable, the Court .overrules Ms. Kinard’s and
Mr. Franklin’s objcctions on this ground. |

Ms. Kinard and Mr. Franklin further object to the December 2002 Decree on the stated

* Ms. Kinard also objects to Section 10.1 of the proposed decree because it “makes the
assumnption that the Black Officers Coalition is cirrrently an asset. ” (D Kinard’s Obj. to Proposed
Settlement and Consent Decree at 2.)
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basis that the proposed decree includes the implementation of various policics and practices that
are currently in place within the TPD. (D. Kinard’s Obj. to Proposed Settlement and Consent
Decree at 1-2; W. Franklin’s Obj. to Proposed Settlement and Consent Decree at 1.)%% In this
regard, Ms. Kinard speciﬁcally identified two provisions of the Dececmber 2002 Decree that she
believes are overlapping with current TPD practices: (1) Specialty Assignment Training; and (2)
the Career Development section of the police academy.” Mr. Franklin did not specifically

- identify aﬁy provisions he believes are overlapping.

The Court finds that, as a ggneral proposition, the fact that cert.ain provisions in the
December 2002 Decree memorialize in writing current TPD practices is not a sufficient basis
upon which to sustain an objection to the proposed decree. Therefore, the Court finds that, with
respect to the specific provisions identified by Ms. Kinard, a degree of overlap of those

provisions with current TPD policies and practices is not a material basis for rejecting the

% The Court notes that, at the faimess hearings before the Court, Ms. Kinard testified -
that, in her opinton, the proposed decree neither hurts nor helps the TPD. (1/27/03 Tr. at 455:14-
16.) .

% In her ohjection, Ms, Kinard stated as follows:

Specialty Assignment Training is already in place. Upon being acceptc;d to
detective Division and many of the undercover positions, the individual is given
training to acquaint him or her w ith the special needs and fincioning of the unit.
*
Section 5.9 addresses a Career Development section of the academy. Officer
Gustafson currently coordinates training for the Department. Officers who are
interested in developmg a pamcular aspect of their career, have the opportunity to
do so now .

(D. Kinard’s Obj. to Proposed Seftlement and Consent Decree at 2.)
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December 2002 Decree. Accordingly, the Court ovetrules Ms. Kinard’s and Mr. Franklin’s
objections on these g_z;rcmnc’is?‘_j _

Ms. Kinard.ﬁn‘ther objects to Section 5.5 of the proposed decree, which addresses the
issue of recruiting for specialty positions. (D. Kinard’s Obj. to Proposed Settlement and Consent
Decree at 2.) Ms. Kinard explains that, “[i}f it were not for the active recruiting efforts of many
of the supervisors, they would not have person._nel_\ that would fulfill their needs.” (Id.)

Section 5.5 provides that the City shall adopt and implement a policy “prohibiting those
in the chain of command of positions being filled from directly or indirectly recruiting persons to
apply for a specialty assignment” otﬁe_r than through the TPD’s current process, which is

memorialized in Section 5.2 of the December 2002 Decree. (December 2002 Decree § 5.5.)

While the Court understands that Section 5.5 could affect recruiting for specialty assignments -

such that, in some cases, recruiting may be more difficult, the Court, nevertheless, finds that this
provision is not meant to serve as a blatant prohibition on reomit_:ment. Instead, Section 3.5 is

intended to prohibit the inherent conflict of interest that arises from an individual in the chain of
command havi_ng a pre-disposition in favor of a pérticular applicant by virtue of having recruited

that individual. (See December 2002 Decree § 5.5; see also Pls.” & City’s Joint Post-Hearing

Brief at 37 (citing 1/22/03 Tr. at 270:1-5).) Section 5.5 is an cffort to ensure a decision-making

3 The Court observes that the FOP’s objections to the December 2002 Decree are
inconsistent with this objection asserted by Ms. Kinard and Mr. Franklin. Unlike Ms. Kinard and
M. Franklin, the FOP contends that the proposed decree contains new policies and practices and
that, because these new policies and practices should be subject to the collective bargaining
process, the proposed decree should be rejected.
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process for specialty assi gnments.'that__is both open and falr (Id.)

Mr. Franklin further objects to the December 2002 Decree on the basis that the “opt-out”
procedures were unfairly presented. (W. Franklin”s Obj. to Proposgd Settlement and Consent
Decree at 1.) In his obj ectién, Mr. Franklin explains that, shortly after completing the police
academy, he received a letter from P_laint_iffé’ counsel regarding the lawsuit and that this letter
contained a form that he could complete to “opt-out” of the Plaintiff class. (Id.}) Mr. Franklin
explains that he did not read the letter in its entirety and, thercfore, did not know that he was
included in the lawsuit by virtue of his failure to return the opt-out form. (Id.) To the extent that
Mr. Franklin is asserting that, had he read the letter informing him of the opt-out procedures, he
would have done so, this is not a sufﬁcignt basis for rejecting the proposed decree. To the extent
Mr. Franklin is making the broader assertion that the opt-out provisions were unclear or unfair,
the Court notes that only two members of the Plaintiff class have com'e_ forward and objected to
the proposed decree and that only Mr. Franklin has objected to the opt-out procedures.
Accordingty, because there is nothing in the record, other than Mr. Franklin’s general statements
in his written objection, indicating that thc opt-out procedures were infirm, the Court overrules
Mr. Franklin’s objection on this ground.

11
Having found that the proposed scttlement satisfies the Gottlieb factors, the Court must '

determine whether the December 2002 Decree violates any contractual or legal rights of a non-

consenting third party. Local No. 93, 478 U.S. 501. See also United States v. City of Hialeah,

140 F.3d 968, 973 (11th Cir. 1998) (“The district court has the responsibility to insure thata

29



Case 4:94-cv-00039-TCK-FHM Document 1026 Filed in USDC ND/OK on 05/12/03 Page 30 of
122 o

consent decree is not ‘unlawful, mlreasﬁnable, Of Inequitable.””). In its objections, the FOP
argues that the December 2002 Decree should be rejected because it violates fhe union’s
contractual and legal rights under both Oklahoma law and the CBA with the City. (FOP’s
Objections at 1-2.)

In Local No. 93, the Supreme Court held that a district court was not barred from entering
a consent decree over the objection of the. intervening urijon where j:he consent decree did not
bind the union to act or refrain from actiﬁg, did not impose any legal duties or obligations on the
union, and did not purport to resolve any claims asserted by the union. Local No. 93, 478 U.S. at
528-29. In that case, Plaintiff, an organization of black and Hi'spa.ﬁic firefighters, sued the city
of Cleveland, alleging that the city’s examination and other promotion practices discriminated
against minority firefighters. Local No. 93, 478 U.S. at 507-509. Plaintiff and the city reached a
settlement of the litigation that involved the imposition of racial qudtas on promotions. When
presented with the proposed consent d_ecree,' tﬁe di st1_-icf court deferred a decisi'on on its 'é.ppr(jva]
because the negotiations leading to the proposed decree did not incl._ude the intervening
firefighters union. Id. Counsel for all three parties then participated in hours of “intensive
negotiations” under a magistrate judge’s supervision and agreed to a revised decree. However,
submission of the revised decfee to the district co_ﬁr_‘t was made contingent upon approval by the
union membership, and the union members “overwhelmingly rejected the proposal.” Id.

Plaintiff and the city of Cleveland, without the support of the union, then filed a second
proposed consent decree and moved_.for its approval. The court_approved'and adopted the

consent decree “as a fair, reasonable, and adequate resolution of the claims raised in [the] action”
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and overruled the union’s objections. 1d. at 512 (citations omitted). The Supreme Court, in
approving and adopting the bilateral consent decree, held as follows:

Local 93 and the United States also challenge the validity of the consent decree on
the ground that it was entered without the consent of the Union. They take the
positipn that becausc the Union was permitted to intervene as of right, its consent
was required before the court could approve a consent decree This argument
misconceives the Union’s rights in the litigation.

A consent decree is primarily a means by which parties settle their disputes
without having to bear the financial and other costs of litigating. It has never been
supposed that one party — whether an original party, a party that was joined later,
or an intervenor — could preclude other parties from settling their own disputes
and thereby withdrawing from litigation. Thus, while an intervenor is entitled to
present evidence and have its objections heard at the hearings on whether to
approve a consent decree, it does not have power to block the decree merely by
withholding its consent. Here, Local 93 took full advantage of its opportunity to
participate in the District Court’s hearings on the consent decree. It was permitted
to air its objections to the reasonableness of the decree and to _in'tr_od_u_ce relevant
evidence; the District Court carefully considered those obj eétions and explained
why it was rejecting them. Accordlngl y, “the District Court gave the union all the
process that [it] was due . ...”

Of course, parties who choose to resolve litigation through settlement may not
dispose of the claims of a third party, and a forsiori may not impose duties or
obligations on a third party, without that party’s agreement. A court’s approval of
a consent decree between some of the partics therefore cannot dispose of the valid
claims of nonconsenting intervenors; if properly raised, these claims remain and
may be litigated by the intervenor. And, of course, a court may not enter a consent
decree that imposes obligations on a party that did not consent to the decree.
However, the consent decree entered here does not bind Local 93 to do or not to
do anything. Tt imposes no legal duties or obligations on the Union at all; only the
parties to the decree can be held in contempt of court for failure to comply with its
terms. Moreover, the consent decree does not purport to resolve any claims the
Unton might have under the Fourteenth Amendment, or as a matter of contract.

478 U.S. 528-29 (internal quotations and citations omitted). |

Consistent with the Supreme Court’s holding in Local No. 93, if the Court finds that the
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Decerﬁb_er_2002 Decree adversely aftects the rights of a non-consenting third-party, it may not
approve the agreement without a finding of li_ability.. Local No. 93, 478 U.S. 529; Hialeah, 140
F.3d at 976 (“The rule is that ‘[t]hose who s.cck affirmative remedial goals that would adversely
affect other parties must demonstrate the propriety of such relief.” Such a demonstration requires
a trial on the merits . . . and it cannot be accomplished in a consent decree proceeding if the
rights of a nonconsenting third party are affected.”) (citations omitted). But see Lelsz v.
Kavanagh, 783 F. Supp. 286 (N.D. Tex. 1991) (“[A] n_umber Q_f courts have expiic_itly held that
an intervenor’s power to oppose a settlement, eveh when its intereséé are affected, is limited to
the right to air its objections tq the reasonableness of the Settle_me_flt; and to introduce evidence.”)

(citing Kirkland v. N.Y. State Dep’t of Corr. Servs., 711 F.2d 1117, 1125-28 (2d Cir. 1983); _

EEQC v. Am. Tel. & Tel. Co., 556 F.2d 167, 173-74 (3d Cir. 1977)).
~ As noted above, the FOP, in its objections, asserts that the Deccrnber_2002 Decree should
be rejected because it violates the union’s contractual and legal rights under the CBA a.nd the
Oklahoma Fire and Police Arbitration Act (the “FPAA”), .a'nd becap.se entry of the proposed
decree would Viol_ate.principles of federalism. (FOP’s Objections at 1-2.) The FOP maintains
that, because the proposed dectee violates its rights, the December j2002 Decree cannot be

approved without a trial on the merits. (Id.)*' Thus, before the Court may approve the proposed

I The FOP, citing Sanpuine v. U.S. Dep’t of Interior, 798 F.2d 389 (10th Cir. 1986),
appears to be arguing that, even if the Court finds that the December 2002 Decree does not affect
its legal or contractual rights, the FOP is, nevertheless entitled to a trial because they are not a
party to the proposed scttlement. The Court, however, finds as a matter of law that Sanguinc
does not stand for this proposition. In San. anguing, the issue on appeal was whether the district
court abused its discretion by settin g as:de the consent decree it had entered before the
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decree, it must first determine whether the December 2002 Decree impermissibly affects the

contractual and legal rights of the FOP, and whether it implicates any federalism concerns.*

intervening tribal members were granted intervention. Sanguine, 798 F.2d at 391. Because the
intervening tribe was not a party when the consent decree was entered, the Court of Appeals for
the Tenth Circuit found that the 1ntervenor_swere__pot _a___clequat_ely represented prior to the entry of
the decrec and affirmed the distri ¢t court’s decision to set aside the prior judgment. Id. In this
case, the FOP had not only been granted intervention but had also participated in settlement
negotiations before Judge Eagan when Plaintiffs and the City agreed to the proposed decree.
Therefore, because the facts of Sanguine are distinguishable from the facts in the instant case and
because Sanguing must be construed in accordance with the Supreme Comrt’s opinion in Local
No. 93, the Court finds that Sanguine does not require a trial on the merits if the Court finds that
the December 2002 Decree does not 1mpaJr the FOP’s contractual or legal nghts under the CBA
or Oklahoma law.

32 The Court notes that, in the context of reviewing a proposed consent decree, the
question of whether the proposed agreement violates the contractual rights of others is a question
of law for the court. Hialeah, 140 F.3d at 973 (citations omitted). “It is difficult to envision an
issuc more purely legal than that of whether one written agreement, the consent decree conflicts
with another written compact, the existing collective bargaining agteement.” Id. (quoting United
States v, City of Miami, 664 F.2d 435, 451 n.7 (Former Sth Cir. 1981) (cn banc) (Gee, J.,
conecurring in part and di qsent.m0 in part)) In this regard, durmg a status heanng before the
Court, counscl for the FOP acknowledged that the Court may properly decide, as a matter of law,
whether the proposed consent decree violates the CBA:

~THE COURT: . .. [ understand that at any fairness hearing, like the fairness
hearing that has occurred previously in conncction with the earlier consent decree,
that you'll have full opportunity to call witnesses, cross-examine witnesses,
adduce evidence and so forth, and that will not be in any way confined to whether
or not there’s a violation of the Collective Bargaining Agreement.

This is really just a very narrow question, and that is, insofar as there is a claim
that the Collective Bargaining Agreement is violated and thus the nghts of the
FOP are infringed upon, is that something that can be resolved as a matter of law,
as indicated in Hialeah and the City of Miami, or is that something that, in
addition to other [] claims, Would also require adducmg ev1denee‘7

MR. ROGERS: ] think it can be revolved [sic] now as a matter of law, but if you
do not agree with that, we think we can show through evidence that that evidence.

will show it does wolate it.
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A. The December 2002 Decree Does Not Vlolate the FOP s Rights as “Exclusive
Bargammg Apent” e

The FPAA provides that members of the police department in any municipality may be
afforded “well-recognized rights of labor such é_s the right to organize, to be represented by a
collective bargaining representative of their choice and the right to bargain collectively
concerning wages, hours and other terms and_go_nd;tiqns of _eﬁployment.” OKLA. STAT. tit. 11,

§ 51-101.A. The CBA between the City and the FOP speqiﬁcally incorporates these rights and
also provides that “Lodge #93, Fraterﬁal Order of Police” is the “exclusive bargaining agent” for
all TPD employees other than the Chief of Police, one officer designated by the Chief, and
civilian employees. (CBA Art. 1, § 1.1; CBA Art. 9, § 9.8.)° Thel_'e are approximately 800
officers in the “bargaining unit” represented by the FOP. (1;’29!203 Tr. at 728:3-10.)

. The FOP argues that the December 2002 Decree should be rejected because the City does

not have the unilateral right to adopt and implement any policy that touches upon & “mandatory

(12/11/02 Tr. at 22:13-23:6.)

¥ Section 9.8 of the CBA provides that:

Emnployer agrees that under [the FPAA] the City and the Lodge are
the only parties which may legally and appropnately confer,

_ negotiate and enter into agreements on matters whwh relateto
wages, hours and other conditions of employment as provided in
the [FPAA] and the collectlve bargaining agreement covering dll
cmployees,

(CBA Art. 9, § 9.8.)
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silbject of bargaining.”* The FOP further Qlaims_that, under the Prcvaﬂmg R%ghts” prqvi sion of
the CBA, (CBA Art. 11, § 11.3), and the Fi?AA, the City may not change any “_mle, regulation,
fiscal pi'ocedures, working conditions, departmental practices or manner of conducting operation
and administration” of the TPD Withgl_l’@._:ﬂ_l@ agreement of the FOP or impasse arbitration.
(FOP’s Objections at 15-16 (citing OKLA. STAT. _ti_t. 11, § 51-11 1).)?5 The FOP argues that the
December 2002 Decree changes certain TPD policies and practices in violation of the union’s
entitlements under the prevailing rights proﬁisi’on of the CBA and the E."P_AA‘

FOP’s rights as exclusive bargaining agent because, although the proposed decree will change
certain policies and practices of the TPD, entering into and irnplem_cnting the December 2002
Decree is a legitimate exercise of the City’s authority under the “Management Rights and
Responsibilities” provision, set fortﬁ in Article 2 of the CBA. (Pls.” & City’s Joint Resp. to
Objections at 3-11.)

The management rights provision in Article 2 sets forth certain functions that are solely

# “Mandatory subjects of bargaining” include “wages, hours, and other terms and

conditions of employment.” 20 Richard A. Lord, A Treatise on the Law of Contractq by Samue]____ B N

Williston § 55:32 (4th ed. 2001) (citations omitted). (See a.lso CBA Art g, § 9.8)

35 Section 51-111 of the FPAA provides, in pertinent part, as follows:

All rules, regunlations, fiscal procedures, working conditions, department practices
and manner of conducting the operation and administration of fire departments
and police departments currently in effect on the effective date of any negotiated
agreement shall be deemed a part of said agreement unlcss and except as modlﬁed
or changed by the specific terms of such agreement.

OKLA. STAT. tit. 11, § 51-111.
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the responsibility of management.”® For example, under the management rights provision, the
City retains the right to: “determine Police Department policy inclu_;:ling the rights to manage the
affairs of the Police Department in all reépccts - “egtablish and enfdrce_Police_Department rules,
regulations, and orders;” and “introduce new, impmved or d.ifferent. niethods and techniques of
Police Department operation or change existing methods and techniques.” (CBA Art. 2, § 2.2(a),
(1), and (k}.) ll“he City also retains the right to _“org_an.izc. ancl reorganize thg Pgli;e Depa_rtmen@”
and “to determine the amount of supervision nec_iessary.” (Q Art. 2, § 2.2(¢) and (1).)

Whether the City has the authority to enter into the proposed decree depends, in part, on
the appropriate interpretation standard to be applied in c_pnstming'the management rights

provision of the CBA. In this regard, the FOP argues that the “clear and u_nmistakable waiver”

standard articulated by the Supreme Court in Metropolitan Edison Co. v. NLRB, 460 U.S. 693, )
708 (1983), applics in this case. (FOP’s Objections at 16-17.) Under the clear and unmistakable

waiver standard, Plaintiffs and the City would be required to intr_o_d_uce evidence of specific intent

% Section 2.1 of the CBA contains the broad statem ent of the City’s nghts Wlth respect
to the management of the TPD:

Lodge recognizes the prerogative of Employer to operate and
manage its affairs in all respects and in accordance with its
responsibilities, and the powers of anthority which Employer has
not officially abridged, delegated, granted, or modified by this
Agreement are retained by Employer, and all rights, powers, and
authority Employer had prior to the signing of this Agreenient ai'e
retained by Employer and remain exclusively W1thout hmltanon
within the rights of Employer.

(CBA Art. 2, §2.1)) Scction 2.2 of the CBA, on the other hand, cnumerates the City’s specific
rights with respect to management of the TPD.
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on the part of the union to Wa__i_v_e_ 1tsr1ght to bargain on the parti_cuia; subject matter at issue.

Metropolitan Edigon, 460 U.S. at 708. The FOP argues that the Oklahoma Public Employees
Relations Board (the “PERB™)* has adopted the clear and unmistakable waiver standard, and,

therefore, that the Court should apply this standard in interpreting th¢ management rights clause

in this case. (FOP’s Objections at 17-19 (citing JAFF LQ@J_—ZS@ VCIW ofJenks, PERB No. 211

(1990); FOP Lodge 125 v. City of Guymon, PERB No. 329 (1996)).)

By contrast, Plaintiffs and the City maintain that the management rights provision of the
CBA should be interpreted under the standard értioq__latgd__by'the C(:;'urt of Appeals for the District
of Columbia Circuit in NLRB v. US P_os_te__ll Serv., 8 F?d832 (DC erl993), Wthh .is_ known
as the “contract coverage” standard.®® Under the contract coverage standard, if an issue is
“covered by” a collective bargaining agreement, the “union has gxe%rcisg_d its right and the
question of waiver ig irrelevant.” Id. at 836 (internal quotations. and citations omitted). In other
words, parties to a collective bargaining agreement may agree (0 a management rights provision
“which permits the employer to exercise rights of managgzme_@t _anqlrpék_e su’psf:apt_ive _cpanges
concerning terms and conditions of employment during the term of a Eollectivc bargaining

agreement without requiring bargaining by the employer on sﬁch_ subject.” City of El Reno,

7 The PERB, a statutorily created body composed of three members appointed by the
Governor, is the entity vested with the power under the FPAA to “adopt, promulgate, amend, or
rescind such rules as it deems necessary” and to hold public hearings on *“any proposed rule of
general apphcablhty desi gned to implement, 1nterpret or prescribe policy, procedure or practice
requirements” under the provisions of the act. OKLA STAT tit. 11, § 51 104

% The contract coverage btandard adopted after the Supremc Court’s decision in
Metropolitan y. Edison by the Courts of Appea]b for both the District of Columbia C]ICIllt and _

the Seventh C1rcu1t has been nc1ther adopted nor I'BJ jected by the Supreme Court.
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PERB Case No. 333 (citing NLRB v, U.S. Postal Serv,, 8F.3d832).

Plaintiffs and the City contend that the PERB has adopted the contract coverage standard

set forth in NLRB v, U.S. _Pc_)stgl Scrv and, f;l_‘l_c@fprf_:,_t_hat such standard_should be applicd in this
case. (Pls,” & City’s Joint Resp. to Objectidns_z_l_t_ 6 (citing Lodge No. 103, F_ra_ter_nal Order 9__f_

Police v. City of Ponca City, PERB No. 349 (1997); and Fraternal Order of Police, Lodge 151 v.

City of El Reno, PERB No. 353 (1 998)).) As additional support for its argument that the CBA

should be interpreted under the contract cﬁ;qur\age standard, P_l'ainti'ffs and the City contend that

the version of the management rights provision contained in the CBA was the result of hard— o

fought negotiations between the City and the FOP, during'which the City gave a “significant
amount of consideration to the FOP” in exchange for t_h;:llgpepiﬁc_pqwers __con?air_l_gd in &zﬁcl_e 2.
(Pls.” & City’s Joint Resp. to Objections at 4-5.) |

For the reasons sét_for_t_h below, the Court applie_s the contract coverage standard in this
cas¢. Recent PERB decisions _in_t@rpreﬁng the scope of manager_néﬁt rights provisions under the
FPAA have adopted the standard set forth by the_Di'strict of Columbia Circuit in NLRB v, U.S.
Postal Serv., 8 F.3d 832, and have dcte_r_mj,_]_]e_d_ fr_hat:_‘._‘a,r_;.gmployer’s unilateral change in

mandatory subjects of bargaining during the term of a contract is ‘permissible when a

** In this regard, Plaintiffs and the City attach to thelr Jomt response a docmnent
represented to be the FOP’s proposed “watered-down” version of Article 2. (Pls.” & City’s J oint
Resp. to Objections, Ex. C.) Among the changes that the City asserts were proposed by the
union but rejected by the City during negotiations was the substitution of the language granting
the City the power “[t]o rescarch and offer vosmble ch__ges to Police Department policy” instead

of “[t]o determine Pollce Depa.rtment pohcy,”_ aq 1s prov1ded m the cunent CBA L (empha31s o

added).)
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management rights clause evidences a grant of perfni"ssiq_n_by_t'hg:_union to unilaterally effect such

changes.”” Lodge No. 103, Fraternal Order of Pohw v, C1tv of Ponca CIW, PERB__NO 349

;-«/u d

(1997) (citing IAFF Loca.l 21?1 Y. CltY of Del C1t\/ PERB Case No 194 (1990)) Lodgc No

......

127 Fatenal Oder of olie . City of Midwest i, PERD Case No, 375 (2001)(iting IAFE.

Local 2171 v. City of Del City. PERB Case No. 194).

The Court rej ects the FOP’s argument that PERB decisions subsequent to Lodge No. 103,

Fraternal Order of Police v. City of Ponca City, PERB No. 349, and Fraternal Order of Police,

Lodge 151 v. City of El Reno, PERB No. 353, have “made clear that a management rights clause
does not constitute a waiver of a union’s rights.” (Reply of Lodge #93 of the Frﬂtefnal _t)lrder_ of
Police to Pls.” and Dé_f_.__City of Tulsa’s Joint I,{_rs:s.pT o Objections of Lodge #93 of the.Frameral
Order of Police (FOP) to New Proposed Consent Dec_:ree_at___ 11}

The only PERB decision cited by the FOP as authority for this proposition, Lodge No.

127, Fraternal Order of Police v. City of Miduwest City. PERB No. 375 (2001), does ot support

the union’s argunient. In Lodge No. 127, Fraternal Order of Police v. City of Midwest City,
PERB No. 375, the PERB concluded as a matter of law that:

Under the FPAA, an employer’s unilateral change in mandatory subjects of
bargaining during the term of a contract is permissible only when a management
rights clause evidences a grant of permission by the union to unilaterally effect
such changes. LAE.F, Local 2171 Y. CllV of Del C1tv, PERB Cabe No 194
(1990).

W L e e

Lodge No. 127, Fratemal Order of P_O_l_i_ce v, C_‘it_yﬂ(_)_f MldwestCttv,PERBNo 375. The FOP

argues that this decision, because it cites to the 1970 PERB decision in JAFF Local 2171 v. City

of Del City, indicates that the PERB, in Lodge No, 103, Frgt_cfp__a_l Orderof Pollce v, City of _
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Ponca City, was not changing and had not chan_g_c:d its view regarding the interpretation standard
to be applied in determining whether a muynicipality could unilat_era_l’ly.effect changes to terms
and conditions of employment based on a grant of permission in the management rights

provision of a collective bargaining agreement. The Court, however, rejects this argument

because the PERB, in Lodge No. 103. Fratemal Order of Police v. City of Ponea City, clearly |

adopted the contract coverage standard of interpretation:

Parties to a labor agreement may reach an agreement which permits the employer
to issue policies and make substannvc changes concerning terms and conditions
of employment during the term of a collective bargaining agreement without
requiring bargaining by the employer on such subjects. N.L.R.B. v. U.S, Dostal
Serv., 8 F.3d 832 (D.C. Cir. 1993), Umted Technolomes Com 287 NLRB No 16
130 LLRM (BNA) 1086 (1987). 7 7

Therefore, because thé Oklahoma PERB has most recently adopted the approach of the
Court of Appeals for the District of Columbia Circuit, which essentially holds that the waiver
doctrine is inapposite in unilateral change cases involving a claim of contractual privilege, the
Court finds that the appropriate standard to b_c__ap_plié_:d in this case is the contract coverage
standard. |

As explained above, under the contract coverage standard, the Court’s analysis turns on
the interpretation of the contract at issue, rather than on the question of waiver. Sec NLRB v.

11.8. Postal Serv., 8 F.3d at 837. Tn other words, if the City has the power under the management

rights provision of thc CBA to enter into the proposed decree, the need for a showing of the

FOP’s specific intent to waive the right to bargain over ;:agh_ pa_rticu] ar subject is obviated. See
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id. Thus, in deciding whether the FOP’s contractual and legal rights under the CBA and_.FPA_A_
are impaired by the proposed decreé, the Court must ﬁrStddm1neW§eth°It§eC1W hasthe
authority, under the manaécment rights provision of the CBA, to énter into the December 2002
Deeree.®

The partics urge the Court fo declare, on a wholesale basis, that the entire decree is valid
or invalid based on the powers graﬁted; or not granted, :by t_he.mana_.gement rights provision of the )
CBA. The FOP argues that, even under the _contrac‘_; coverage s;tandard, the City does not have
the authority under the management rights provision of thf_:'__C.131__&,_‘5_1:1».E enter into the proposed
decrec. Plaintiffs and the City, on the othe_:_hand,' argue _tha,t the. prqppsqd deqrce is a valid

exercise of the City’s prerogatives under that provision. (See FO_P_’_;S Objections at 14-16; Pls.” &

¥ «Although collective bargaining agreements are not ordinary contracts and are not
governed by the same common law concepts that govern private contracts . . . certain basic _
contract interpretation principles apply to construction of labor agreements.” Volkman v. United
Transp. Union, 73 F.3d 1047, 1050 (10th Cir. 1996) (internal quotations and citations omitted).
“If the language of an agreement is unamblguous it may be construed as a matter of 1aw without

~ resort to extrinsic evidence of intent.” Id. (citation omitted); see also Scrivner v. Sonat

Exploration Co., 242 F.3d 1288, 1293 (10th Cir. 2001) (quoting OKLA. STAT. tit. 15, § 154)
{“The language of a contract is to govem its mtexpretanon if the Tanguage is clear and explicit
and does not involve an absurdity.”). “Contracts are to be, bonstrucd with each clause helpmg to

interpret other dauses Pub. Serv. Co. of Okla V. BuxlmgtonN R, R. Co 53 F.3d 1090 109’? N

(10th Cir. 1995) (citing Shepard v. French, 612 P.2d 727,729 (Okla Ct"App. 19804,
“Particular clauses of [a] contract, though persuaswe in isolation, are not deemed controlling
when violative of the gencral intent of the parties cxpressed in the contract as a whole,” Id.
{quoting United States v. H.G. Cozad Comtr Co., 324 F.2d 617, 619 (IOth Cir. 1963)).

Applying these canons of comtructlon ‘a management nghts clause may not be considered apart '

from the rest of a collective barpaining ae;eement” bccause 1mp11ed terms may exist within the '
agreement that give a management rights provision a narrower scope than, at firsf reading, its

terms may suggest. 20 Richard A, Lord, A Treatise on the Law of Contracts by Samuel N

Williston § 55:35 (4th ed. 2001) (emphas1s added) (mtatmns omltted)
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City’s Joint Resp. to Objections 3-11.)

The Court finds t_}__lat_whqlgs_alq adoption of either of these hr;;)@d__infggrpretaﬁons ofthe
management rights provision, without Speciﬂé ties to a particuléi; section of the 'proposeid decree,
would frustrate the purpose and function of the CBA. Accordingly, the Court will address below
those specific sections of the December 2002 Decree thatthCFOPClﬂlmsmlatetommddmry o
subjects of bargaining, and which were the focus of the evidence présented to the Court in
connection with the FOP’s objections to the proﬁosed decree. In analyzing these specific
sections of the proposed decree, the Court will determine whether they are a petmissible exercise
of the City’s powers under the management rights provision of the CBA and, therefore, not in
conflict with the FO_P;.S contractual and legal rights under the CBA and the FPAA*

Before addressing the speciﬁc sections of the Dec_'f_:mbqr.mzqqg Decree, it is important to
note two particularly significant changes bechn thg April 2002 D_scr_ec__and__thc__Degegnb_gr_._z_Opz_ _
Decree. First, Plaintiffs and the City added a rule of construetion to -tb._e December 2002 Decree,
which provides that the proposed decree shall be interpreted so as tb be in accordance with the
CBA. Section 1.5 provides in its entirety as follows:

The Parties recognize the existence and validity of the Collective Bargaining
Agreement (“CBA”) between the City and the Fraternal Order of Police, Lodge

41 Pursuant to the Notice of Proposed Settlement, the FOP was required to file any
objections to the December 2002 Decree no later than January 8, 2003. On that date, the FOP
filed a sixty-four page statement of its Dbjectmm which mcluded a twenty-six page brief, (FOP’s
Objections), and a thirty-eight page exhibit specifically identifying the bases for the union’s
objections to certain provisions of the proposed decree, (FOP’s Objections, Ex. A). The Court

notes that this filing constitutes the record of the FOP’s objections to the Décember 2002 Decree o

and controls over any wholly divergent argument raised by counsel in subsequent briefs.
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No. 93 (“FOP™). It is the intent of the Parties to comply with the CBA and,

therefore, all operating directives provided for by this Decree shall bc readtobein

accordance with language in the CBA.

(December 2002 Decree § 1.5.)* Second, Plaint_iffs and the City added 4 severability clausc.to
the December 2002 D__ccree.-.' (See December 2002 Decree § 3.4._1._) Scction 34.1 provides in its
entirety as follows: “In the event any provision of this Decree is deg_lax_e,d,_i_nvali@,_ for any reason
by the Co urt, said finding shall ﬂot affect the r_c;m@_i;ﬁng provi Si.ons of .this Decrge.” (Id.)

The Court ﬁnds _that_ Plaintiffs and theC1ty iptend;*d, 111 mod_ifyi_ng the April 2002 Decree
by adding Sections 1.5 and 34.1 to the December 2002 Decree, to avoid any violation of the
FOP’s rights under the CBA and, if necessary, to sever aﬂy provisions that impermissibly
interfere with the FOP’s rights under that agreement. Thus, for purposes of analyzing whether
the December_ 2002 Decree conflicts with __thgi.\QﬁBA,_the Court, in an effort to effectuate I_’_la_tiﬁtiffg_’

and the City’s intent expressed in Section 1.5, construes the proposed decrec, where possible, in

a manner that does ot violate the CBA.® Further, the Court acknowledges the parties” desire for

4 Scction 1.1 of the December 2002 Dccrce defines “Pameq ” for purposes of the
proposed decree, as Plaintiffs and the C1ty (December 2002 Dccree §1.1) Accordmgly,
quotations to the proposed decree that refer to “Parties” should be understood as a reference to
parties to the scttlement agreement rather than partics to this case.

** See 11 Richard A. Lord, A Treatise on the _Law of Contracts by Sqmuei Wllhston B
§ 30:25 (4th ed. 1999) (“So long as the contract makes ¢ e documcnt and

desctibes it in such terms that its identity may be ascertained bcyond doubt the parties to a
confract may incorporate contractual terms by reference to a separate, rioncontemporancous
document, including a separate agreement fo which they are not partleq ....") (citations

omitted). See also, ¢.&., Fircfighters Local Union No. 1784 v, Stotts, 46?US 561, 574 (1984)

(holding that City of Memphis did not intend to depari ffom existing seniority system esfablished ™~

through city's arrangements with un;_o_r_;_whcrc original decree anticipated that city would
recognize seniority and luter dectee stated that it was “not intended to conflict with any
provisions” of original decree).
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the Couﬁ, in interpreting the proposed _Idep_r__c\e, to sever any 'pmvision that it ﬁ_n_._dzl;_ cannot be
construed in a manner that does not yiolate the CBA. Tt is through ﬂ“ﬂs prism that the Court will
analyze the indivi dual prov.isions of the Decci‘l_lbﬁ.t_ 2002 Decree T-.h?.“é. the FOPclalmsrelateto
mandatory subjects of bargai:iing, apd which were t_hg:_fpcu_s_ of the gvidgn;:_c addges_scc}_by the
Court in connection with the FOP’s objections to the proposed clccré:e. The Cburt_’s analysis of
these objections is as follows:*

1. Section 3.1 — Data Collection

Section 3.1 of the December 2002 Decree ¥E,:q'uirﬁ:s__the_ creatién o_f a data cpllgc_t_i_p_n_ System
to capture and analy:ie data relating to “individual, squad, shift, division, and individuals in the
chain of command.” (December 2002 Decree § 3.1.) The proposed decree identifies fifteen
specific types of data to be collected. (Id.) With the exception of supervisor contact reports
(§3.1.2), pedestrian_ stop reports (§ 3_,_1.1), anci _search _a.n_d__sg_i;qr_e [@pons (§ 3.1.111), gll of this
data is currently being collected by the TPD. (1/21/03 Tr. a_t 174:3 - 181:14.) |

The FOP argues that “the original decision to coil_e_ct the data and the intended use of the
data are both separate and independent mandatory subjects of bargaining and, thus, vi.ol'ate the |
FOP’s rights™ under the CBA. (FOP’s 'Objectiqns, Ex. Aat5) Thé FOP further argues that the
creation of new forms is, and has histﬁriqally been, a mandatory subject of bargaining. F_i_nally,_

the FOP argues that the requirement to _compi ete these new forms is'a “new work rule” and that

“ Although the FOP lodged objections to fifty subsebtions of the December 2002
Decree, the Court omits explicit analysis of those objections that it has found are patently
without merit. '
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failure to complete the forms could subject officers to discipline. |
Plaintiffs and the City maintain 'th.at Section 3.1 falls under the City’s express
management rights to “introduée_ new,.ifnproved; or diffcrent methods and techniques of Police
Departiﬁent operation or change existing techniques” and to “de'tem;_ine_ the amount of
E supervision necessary.” (Pls.” & City’.s Joint Resp. to FOP’s _Mot.__ tor a Ruling on the Effect of
the Consent Decree on the FOP and Its Members (hereinafter “Pls.” & City’s Joint Resp. to-
FOP’s Mot.”), Ex. A at2 (citing CBA Art. 2, § 2.2(k) _’a_1_1d 1)) Plé,imi_ﬁ‘_s and the City ﬁ_lrther:
mai_ntain that, while the FOP may be permitted to bargain over what the form will look like, it
cannot prevent the City fro_m requiting these foﬁns as a new method of operaiion and an i_ncréase
in supervision. Finally, Plaintiffs and the City maiﬁtain that the City has the power under
Section 2.2(d) of the CBA to discipline_of‘ﬁ cers for “just cause”™ and that any disciplinary
consequences arising from an officer’s _f_ai__lu;e to qpmpiete this_fonn'wquld not change the “just
cause” disciplinary standard.
Applying the contract coverage standard described above, the Court concludes that the

City has the authority, pursuant to the management rights provision of the CBA, to implement

the data collection system described in Section 3.1 of the December 2002 Decree. The Court

finds that the collection of three new categories of data falls W_it_hip the City’s enumerated rights
under Article 2 of the CBA to “introduce new, imptoved, or different methods and techniques of

Police Department operation or change ¢xisting techniques™ and to “determine the amount of
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supervision necessary.” (See CBA Art. 2, § 2.2(k) and (1).)* The Court finds that, although the
union has historically bargairie’d over the design of any new forms, the FOP’s right to bargain in
this regard does not supplant the City’s management rights under Article 2 of the CBA to modify

existing methods and techniques or to determine the necessary supervision of officers.

The Court further finds that Section 3.1 of the December 2002 Decree does not contain

any new discipline rules or change the “just cause” disciplinary standard sct forth in Section
2.2(d) of the CBA. (Compare December 2002Dccree § 3.1 with CBA Art. 2, § 2.2(d) (granting
the City the right “[t]o discipline, suspend or terminate any employee for good and Sqfﬁcient
cause (good and sufficient cause is synonymous with ‘just caﬁse’jf’.) The Court finds that,
although an officer could be disciplined for his or her failure to 'co.mplete a new form under
Section 3.1, such discipline does not 'ch.angé the “just cause” standard under _At_ti_é;le 2 of the

CBA. (See CBA Art. 2, §2.2(d).)* Moreover, the Court observes that nothing in the proposed

*"The Court notes that, at the J anuaxy 2003 fanmesa heanng% Ch1ef Been tesuﬁed that
even the three types of data characterized as “new” information are, for the most part, collected
in some form today. (1/21/03 Tr. at 175:21-181:21.) In thls regard Chief Becn testified that, for

these categories of data, the documentation of the data on a report form, rather than the collection

of the data itself, would be the new method under the proposcd decree (1d.)

- % As Plaintiffs and the City suggest in their brief, the City cannot discipline officers
without “just cause.” (Pls.” & City’s Joint Resp to FOP’s Mot., Ex. A at 10-11 (“Anyume that
the Decree calls for appropriate discipline or corrective action, it is assumed that the City cannot
violate its contractual duties under the CBA in taking any such corrective action. T other words,
the City must still have just canse’ before disciplining any officer.”.) " In this regard, Section
3.1 of the proposed decree specifically provides that “[d]ata collection itself shall not be the basis

~ for disciplining officers.” (December 2002 Decree § 3.1 ) Testimony was adduced atthe
fairness hearings that raw data collected pursuant to Section 3.1 of the proposed decree would
not be the sole basis for disciplining officers. _(1;‘21;’03 Tr. at 74:9-76:9.) Therefore, because data
collection itself will not be the sole basis for discipline and because the City cannot discipline
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decree prevents the FOP or any of its mmnb_c?rs__i‘rom filing a grievance with respect to any unjust
discipline in the future. For these l‘éasqn___s, th_é Court _ﬁnc_lS_.‘fhat_..SCQtié__n_:_?ﬁ_—. 1._ of the December 2002
Decreeis a valid._exercise of the _’_City;s méné;gcment rig_hts under Article 2 of the CBA and, thus;
overrules the FOP’s objections to this provision, |

2. Section 5.1 — Specialty Assienments

Section 5.1 of the Decmnb_gr_ 2002 Decree provides that “[a]ll specialty assignments sha_ll |
be made on the basis of merit and fitness.” The proposed decree does not contain definitions for
the terms “merit” and “fitness.”

The FOP argues that the inciusion of this provision in the proposed decree is contrary to
the FOP’s rights under the CBA bcc__apsé it “is a change to the au%en’t process in which some
discretion is used by the City to filt speéialty assignments.” (FOP’s ij ections, Ex. A at4.) The
FOP further argues that “the Decree freezes and restricts future FOP ,:hargaining over the criteria
to fill ‘specialty assignments’ for the duration :o_f thg_._Dqgrge,_’f (1d.) Finally,_ th_e FOP argues that
the subjective determination of the “merit” and “fitness” criteria, which are not defined in the
CBA, are mandatory subjects of bargajning. (Id)

Plaintiffs and tﬁe City contend that.the FOP has no substantive objection to Section 5.1.
(Pls.” & City’s Joint Resp. to FOP’s Mot., Ex. A at 3 (“FOP does not allege that assignments
based solely upon merit or fitness is unfair or discriminatoty to any officer. ™.) They further

contend that Section 5.1 falls under the City’s express management rights to “introduce new,

officers without “just cause,” the Court finds that Section 3.1 does not contain a new discipline
rule or change the “just cause” disciplinary standard.
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improved, or different meth0d§ and techniques of Police Departmient operation or change

existing_technifques.” (1d. (01t1ngCBAArt2,§ 22(k))) Fmally, Plamtlffs and the City argue

that “{t]he fact that the FOP will _1_'1_o_.t be permitted to bargain to change the assignments standard
- from ‘merit’ and ‘fitness’ during the life of this Decree is a “minor and ancillary’ restraint on the

FOP.” (Id. (citing Gen, Bldg. Cont_rac_tors_ Asso_g__:_. V. Pa _458 US 375, 399 _(__1_982)).

The Court finds that Section 5.1 of the December 2002 Decree is consistent with the

City’s existing system for appointments and promotions. See TULSA, OKLA., CITY CHARTER

ch.10, § 1.1 (“Appointments and promotions in the classified service of the city shall be made

solely on the basis of merit and ﬁmess dctemuned by competttwe procedures ) (empha51s o
added). In this regard, the Court ﬁndsﬂthatSectlon S 1of the _prop.qsfcd_c_lct:ree__: 1s ;_nergly a
restate'menf of existiﬁg City policy. Furthermore, the Court ﬁn;ﬁs _t_h;at the City has the authority,
pursuant to Article 2 of the CBA, to dec_la_r_c that specialty assignments shall be based on “merit”
and “fitness.” (See CBA Art. 2, § 2.2(a) (gran_ting bit_y 1_:h_e. nght“[t}odetermmePohce
Departtﬁent policy™).)

The Court further finds that nothing in the December 2002 Decree precludes the City

from bargaining with the FOP about the meaning of the terms “merit” and “fitness.” Aswith _

the creation of any new forms under Section 3.1 of the proposed decree, the FOP’s right to

bargain in this regard does not supplant thc; City’s ri_ght und_er gﬁ_Lrticl_e 2 of the CBA to determine

¥ Surely the FOP does not intend to argue in bargaining with the City that specialty
~ assignments should be given to non-meritorious or unfit individuals. Of course, what constltutes
“merit” and “fitness” for a particular assignment will remain a subj ect for collective bargammg

48



Case 4:94-cv-00039-TCK-FHM Document 1026 Filed in USDC ND/OK on 05/12/03 Page 49 of
122

TPD policy. (See CBA Art. 2, § 2.2(&_).):‘_?_ For th¢§e reasons, the Qo_l}tt overrules the FOP’s
objections to Section 5.1 of the pr_c_)-pose_d df_sqr_gg_. | B
months of the entry of the proposed decree, “a dne-day training ixi basic inyesﬁgaﬁoﬁ, w..l.'1.ich |
shall include report writing, search warrants, and case management.” (Dccember 2002 Decree
§5.3.) Section 5.3 further mandates that the TPD require that training as a prerequisite to
applying for a position as a Detective/nvestigator in Detective Division, SID,” or Unifom_‘eél
Division, by September 1,2005.” (1d.) | | |
The FOP objects to Section 5.3, arguing that the proposed (.lcfc:ret? establishes, without
negotiation with the union, “definite nonnegotiablc training prerequisites, thereéby preempting the
FOP’s rights and violating the FOP’s rights as exchusive hargaining agent under the CBA
Preamble and Article 1.1, Asticle 9.8, and Ar_tic__le._l 1.3.7 -(F.OP’S_Qb-jé-QﬁonS’ Ex. A at 9-_) The

FOP argues that the December 2002 Decree creates a new position of “investigator,” for which

the scopc and duties are mandatory subjects of bargaining. (Id. (citing EQP Lodge 125 v. City of

Gu y_mon PERB No. 329 (1996)) ) Fmally, the FOP argues that “[t]he CBA also only grants the

City the right to ‘train . . . new employees’, Article 2.2(h); it does not authonzc the Clty to

% Moreover, even if Section 5.1 could be construed as 1mposmg a burden on the FOP’s
rights under the CBA, the Court finds that any such burden is de minimis. C£ Gen. Bldg,
Contractors Assoc., 458 U.S. at 399 (statmg that district vourt order grantmg injunctive relief
imposing “minor and ancillary” restrictions against a de_fendant_ against whom no liability was
found may be permissible upon “an appropriate evidentiary showing’). '

* The Court assumes that “SID” refers to the Special Investigations Division of the TPD.
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unilaterally mandate _t_rai_ning of exiSting employees.” (Id.}

Plaintiffs and the City argue that implementing Section 5.3 is within the City’s “general
management rights to deteﬁnine policy, manage affairs of [the] TPD, assign work, establish rules
and regulations, determine job classifications, ete.” (Pls.” & City’s Joint Resp. to FOP’s Mot.,
Ex. A at 4 (citing CBA Art. 2, § 2.2(a), (), (g), and (j)).) Plaintiffs and the City further assert
that the FOP mischaracterizes the language of the December 2002 Decree because Section 5.3
docs not “create” any new position.™

The Court finds that the City has the authority, pursuant to Article 2 of the CBA, to
require a one-day training in basic investigation for app_licants for the position of
detective/investigator. Specifically, _thé__City h#s the right under the CBA”to “determinc Police
Depattment policy” and “to manage the affairs of the Police Depa.ftme_:nt_ in all respects.” (CBA
Art. 2, § 2.2(a).) The City also has the right to “establish Poli_cé’t)gp&rtnjent rules, regulations
and orders.” (Id. § 2.2().)

The Court further finds that Section 5.3, unlike Sectidn 5.9 discussed below, does not
indicate any intention on the part of Plaintiffs or the City to create a new position. (Compare
December 2002 Decree § 3.3 with id. § 5.9 (identifying positions called for by tile proposcd
decree as “newly created positions™).) Accordingly, the Couft overrules the FOP’s objections to

Section 5.3 of the proposed decree.

% Moreover, Plaintiffs and the City contend that the FOP has no substantive objection to
Section 5.3 of the proposed decree. (Id. (“FOP does not allege that new prerequisite is unfair or
discriminatory to any officer.”).)
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4. Section 5.5 — Recruiting fqr__Speqi_alt_y Aw gnments

As described above, Section 5.5 of the Dece’_mbi;r 2002 Decree prohibits those in the
chain of command from “direéﬂy 6? indirecfly' recruiting persons to apply for a specialty
assignment,” other than ﬂle process previously adopted by the City aﬁd described in Section 5.2
of the December 2002 Decree..

The FOP argues that this requirement constitutes the establishment of a “new work rule.”
The FOP further argues that such establishment of a new work rule, aﬁd the disciplinary
consequences for violation of this rule, are both mandatory subj ects. o.f bargaining under the
CBA. (FOP’s Objections, Ex. A lat 9)

Plaintiifs and the C_ity maintain that the ban on informal and 's;ubj ective recmiting is
“simply a ‘change’ in ‘existing techniques’ of making specialty assignments™ and within the
City’s management rights under the CBA. (Pls.” & City’s Joint Resp. to FOP’s Mot., Ex. A at 3
(citing CBA Art. 2, § 2.2(k)).) Plaintiffs and the City further maintairll that the City has the
power under Section 2.2(d) of the CBA to discipline officers for "just:cause“ and that any
disciplinary consequences for a Viol?.ﬁon of this rule would .b.e based f:_-n the power granted to the
City under that scction of the management rights provision. |

The Court finds that the City has the authority, pursuant to the rnanagement rights
provision of the CBA, to prohibit individuals in the chain of cofnmand from directly or indirectly
recruiting ﬁersons to apply for a_épeci_alty_ as_;si gnment. (See CBAArt 2,8 2.2(1() (granting the
City the right to “introduce _néw, improve.d, or different methods and fechniques of Police

| Department operation or change existing techniques”).) The Court furlher finds that the
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introduction of this new prohibition neither establishes a new :disci.pli.har.y rule nor changes the
“Just cause” disciplinary smdmd' set forth in_Secti_Qn Z_.Z(d) of the CBA. For these reasons, the '
Court finds that Section 5.5 of the December 2002 Decree is a Vali_d exercise of the_City"s
management ﬁg’hts under Article 2 of the CBA and, thus, ove_:r_mles the FOP’s objections to this

provision.

. Section 5.6 — Review of Minimum Requiremgnts

Section 5.6 of the Decem_béf 2002 Decree requires th_e TPD to review established
minimum requirements for all positions in order to ensure that they'felate to the requirements of
the position. (December 2002 Decree § 5.6.)

The FOP argues that this pro_vi'sion “constitutes a unilateral imposition of minimum
position requirements which are mandatory subjects of bargaining _and violates Articles 1.1, 9.8
and 11.3 of the CBA.” (FOP’s Objections, Ex. A at 10.) The union also criticizes Section 5.6 of
the proposed decree, asserting that it imposes a management philo_sophy that is un'relafe(i to the
substance of the lawsuit.

Plaintiffs and the City contend that reviewing the established minimal requirements for
all positions is something that falls under tirie City’s “general manageﬁ‘i ent rights to detcrmine
policy, manage affairs of [the] TPD, assign work, establish rules and regulations, determine job
classifications, etc” (Pls.” & City’s Joint Resp.'to FOP’s Mot., Ex. A at 5 (citing CBA Art. 2,

§ 2.2(a), (¢}, (1), and (j)).) Plaintiffs and the City further contend that.“[r]equiring the
department to assure that minimum requirements for_ positions directly relate to requirements for
performance of job[s] is related to the lawsuit in that Plaintiffs dll_egsdi that assignments were
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given based upon entirely subjective criteria (race, cronyism, etc.).” @) They explain that the
purpose of this provision was to assure that position rg.quire_mql}ts will remain objective. (1d.)
The Court finds that the City has the power, pursuant to its géﬁera.l managément rights
under Article 2 ot the CBA, to review fhe established minimal requirements for positions. The
Court rejects the suggestion that the CBA prohibit§ the City from reviewing its own policies and
job requirements. Such a broad reading of the prevailing rights clause in the CBA cannot stand
when reviewed in tandem with the e_numeraté_d powers of mﬁnagemeﬁt under Article 2. The
Court further finds that, for the reasons a_r_ti;:uiatcd by Plaintiffs and the City, Section 5.6 1s
sufficiently related to the substance of Plaintiffs’ claims. For these reasons, the Court overrules

the FOP’s objections to Section 3.6.

6. Section 5.7 — Qualifications for Specialty Assign&n_ts

Section 5.7 of the proposed decree provides that “the establi@éd_minimum qualifications
for pdsitions shall not be waived,” unless no one who meets the mini?nwn_qualiﬁ'catibns for an
open specialty assignment applies for that assignment. (Dec_em’b_e_r 2002 Decree § 5.7.) Inthe
event that no one meeting the ﬁinimm qualifications applies, “the Department may open the
position to all applicants and select the most qualified applicant for fh'e position.” (Id.)

The FOP argues that Section 5,7 of the D.ecemluaer 2002 Decree “freezes the present
‘minimum qualification,” thereby pre-empting thé FOP’s right under the CBA and FPAA to
negotiate future changes to these requirements.” (FOP’s Objections, Ex. A at .I 0.) The FOP
furth_er argues that “Section 5.7 allows the departm_ent. to selccf th_e _‘most qualified person’

without any definitive selection criteria; which also constitutes a violation of the FOP’s right to
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~ bargain [over] mandatory subjects of bargaining.” @)

Plaintiffs and the City maintain that the FOP mischaracterizes the December 2002 Decree

FE R A T T

because the proposed decree “does not say that some minimum job requirements cannot be.

- changed or negotiated.” (Pls.” & City’s Joint Resp. to FOP’s Mot., Ex. A at 5.) Instead,
Plaintiffs and the City contend that the clear intent of this provis;i'on “is that minimum job
requirements shall not be waived as THE eriteria for filling specialty unit positions UNLESS no
qualified applicant applies.” (Id. (emphasis in o_n'gi_nal).) |

The Court finds that Section 5.7 of the proposed decree does _not conflict with the FOP’s
rights under the CBA and the FPAA to negotiate ﬁ_lture chan_g'_es to__tﬁ_e “minimum qualifications”
for specialty assignments. Specifi cally, the Court finds that hothiﬁg in the I)cccmbér 2002
Decree precludes the FOP fr_or_n_barg_aining with the City over future changes to the minimum
qualifications for specialty assig_n_xﬁents or the meaning c;f the term “most qualified applicant.”
(See December 2002 Decres § 5.7.) Thus, (he Court overrules the FOP"s objections to |
Section 5.7 of the proposed decree.

7. Section 5.9 — Recruiting and Carger Development |

Section 5.9 of the D_e_:cember_ 2002 Decrce prov_idés that the Cxty shall “org_anize_ at the |
Academy, a Recruiting and Career Development Section under the éupewi sion of a sergeant
assisted by a corporal, which_shall be newly created positions.” (Decgmber 2002 Decrec
§ 5.9.) Under the proposed decree, the Recruiting and Care_gr Development Section will be

- responsible for “consulting with supervisorsand commanders of specialty units; identifying
informal training opportunities; and acqu__aj'nti_n_g' thems_elv_e_s with thg requirgments of all specialty
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positions.” (I4) The proposed decree further states that the Recriiting and Career Development
Section will assis_t__ofﬁqers in developing and achieving career plans:

Upon request of an officer, this section shall assist the requesting officer i in

developing a career plan which reflects the officer’s mdmdual career goals. The

career plan shall specify assi gnmcnts and training which are needed by the officer

to achieve these goals. The sergeant in charge of this section sha]l serve as both

an advisor and an advocate for officers in @qh;gylgg their caréer plans and shall be

an ex-officio member of the Training Committee. The Recruitment and Career

Development Section shall further have the duty of insuring that all officers

seeking promotion are kept informed of the testing procedures, the scope of the

subjects to be tested or the _matg;zials__ﬁqm which the test questions are drawn . ...
(1d.)

 The FOP claims that “Section 5.9 of the Decree provides for the establishment of new

positions to staff a new ‘Recruiting and Career Development Section’ without limiting the TPD’s
ability to select the sergeant or corporal to staff the Section.” (FOP’s Objections, Ex. A at 10.)
The FOP further claims that Section 5.9 requires the implementation of “new work rules and
terms and conditions of employment in violation of the CBA, such as identifying training -
opportunities and assisting officers in _deyeloping career plans.” (Id.) The FOP also argues that
“[t]o an undetermined extent, § 5.9 may also violate Article 6.2 of the CBA, which establishes an
officer’s ability to use seniority to sclect substation assignments and days off.” (Id.) The FOP
further asserts that “the creation of the career plan to accomplish specific carcer goals, as
mandated by the Decree, is a mandatory subject of bargaining requiring negotiation with the
FOP.” (Id. at 10-11.) Finally, the FOP argues that,_ because Section 5.9 requires the sergeant in
charge of the Recruitment and Carcer Dévclopmcnt Section to act as an “advocate” for officers in

achieving their career plan, this section of the proposed decree “violates the FOP’s role as the
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exclusive representative of bargaining unit members articulated in Article 1.1 of the CBA.”
(1d)* |

Plaintiffs aﬁd the City contend that the creation of new positig)rls for a sergeant and
corporal are ﬁrithin the City’s management right to “hire, promote or transfer any employee.”
(Pls.” & City’s Joint Resp. to FOP’s Mot., Ex. A at 5 (citing CBA Art. 2, § 2.2(c) and (g)).)
Plaintiffs and the City further contend that it “is not a ‘new work rqlé’ for the career development
[scrgéant] to help officers identify carcer opportunities, and aSSist them with their caréer plans,
this is merely an assigned duty necessary to that position.” (Id. (citing CBA Art. 2, § 2.2(e) and
(g)).) Plaintiffs and the City argue that, because each individual éfﬁce’r__has the right to determine

' his or her own career plan without union interference, the creation of a career plan for these

individual officers is not a mandatory éubj ect of bargaining. (Id. at 6.) Plaintiffs and the City
contend that the FOP’s “seniority” obj ecﬁon is speéulative because n@th’ing in the proposed
decree impinges upon existing seniority rights. (Id.) Finally, Plaintiffs and the City, explaining
that Section 1.5 of the December 2002 Decree requires that the proposed decree be read to be in.
accordance with the CBA, maintain that the “word ‘advocate’ is not 1j1.sed in the collective
bargaining agent sense.” (Id.)

First, the Court finds that neither the creation of two n'ew. positions nor the assignment of

responsibilitics and duties for those positions, as cal.le_d for by _Section 3.9 of the December 2002

°' Section 1.1 of the CBA provides, in pertinent part, that “Employer recognizes Lodge
as the exclusive bargaining agent for all Employees of the Tulsa Police Department . . . . " (CBA™
Art.1,§1.1)
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Decree, constitqtes anew wqu tule _subj.ect to mandatory bargaining with the union. The Court
finds that both. the creation of these new positions and the allocation of responsibﬁities arc within
the City’s enumerated management rights to “hire, promote or transfer any employee;” to
“allocate and assign work to all Employees within the Police Department;” and to “determine the
organizational chart of the Police Department, including . . . the determination of job
classifications.” (See CBA Art2,§ 2.2(0_), (g), and (e).)

Second, the Coﬁrt finds that the creation of a career plan that reflects an oﬁ‘ic'er’s '
individual career goals is not a mandatory squ ect of bargéining_ that requires negotiation with the

FOP. In fact, Section 5.9 of the proposé‘d decroc specifically provides that only “[ulpon the _

request of an officer, . . . this section shall assist the requesting officer in developing a career plan
which reflects the officer’s individual career goals.” (See December 2002 Decree § 5.9

(emphasis added).) Because each individual officer presumably has the right to determine his or -
her own carcer plan without union interference, the Court finds that the creation of such a plan at -
an individual officer’s request is not a mandatory subject of bargainiﬁg. _

- Third, the Court finds nothing in the language of Section 5.9 of the December 2002
Decree that, on its face, affects Section 6.2 of the CBA. Section 6.2 of the CBA provides, in
pertinent part, as follows:

Except where impracti cal due to skill levels of Employees, or experience of
Employees, or where specific working conditions exist which would preclude
certain Employees from working specific shifts or substations, and considering
required manning levels, seniority will be the dominant factor to be considered by

the Chief of Policc. Seniority shall be. exerclsed in the followmg qequence of
priority with “a” being first:
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(a) Substation assignment.
(b) Shift assignment.
(c) Assign regular days off.
{d) Grant annual leave. B
(e) Seniority will be the dominant factor in grantmg t1me off up to forty (40') o
work hours before the requested day off . .
(CBA Art. 6, § 6.2.) Although the Court recognizes the significance of the issue of séniority in
the collective bargaining context,” the Court overrules thc FOP’s objection in this regard
because it has failed to specifically identify any real conflict between Section 5.9 of the
December 2002 Decree and Section 6.2 of the CBA. (Seg FOP’s Objections, Ex. A at 10 (“To an
undetermined extent, § 5.9 may also violate Article 6.2 of the CBA . L))

Fourth, the Court finds that, to the extent the language in Section 5.9 of the proposed
decree, which requires the sergeant in charge of the Recruiting and Career Development Section
to act as an “advisor and an advocate” for officers, conflicts with the FOP's role as exclusive
bargaining agent pursuant to Article 1.1 of the CBA, the language in the CBA controls. (See
December 2002 Decree § 1.5.) Therefore, the Court construes the term “advocate” in Section 5.9
in a manner that does not infringe upon the FOP’s role as exclusive bargaining agent under the
CBA and the FPAA. In other words, the Court ¢onstrues the directive that the new Sergeant

advocate for officers to mean that he ot she shall advocatein a marmner that does not include

acting as a collective bargaining agent. Because the Court finds that Section 5.9 of the December

%2 _See generally Firefighters Local Union No. 1784 v. Stotts, 467 U.S. 561, 570 n.4
(1984) (“Semonty has tradltlonally been, and CDIIUIIUGS to be, a matter of great concern to

American workers. More than any other provision of the collective bargaining agreement . .
seniority affects the economic security of the mdmdual employee covered by 1ts terms. ”)
(intemal guotations and citations omltted)
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2002 Decree can be read in a manner that does not violate the FOP’s contractual ri ghts under the
CBA and the FPAA, the Court overrules the FOP’s objections to Section 5.9.

8. Segtion 6.1 — Merit and Fitness Standard for'ReCmiﬁng |

Section 6.1 of the proposed decree mandates that all hiting shall be based on “merit and

fitness.” (December 2002 Decre § 6.1 (“All hiring shall be based on merit and ﬁt_ness, as
- required by the City of Tulsa Personnel Policies and PrOc_edu_r__es_,_ Section 101.”).)

The FOP objects to Section 6.1 of the proposed decree, arguing that hiring requirements
are issues of past negotiations between the City and the FOP. (FOP’S Objections, Ex. A at 11))
Specifically, the FOP objects as follows:

[T]he hiring requirements, particularly the educational degree requirement, are

issues of past negotiations with the FOP. For example, the FOP recently

negotiated with the City in respect to the requirement that Tulsa police officers

obtain a full four-vear college degree. To the extent that “merit” or “fitness™

could be interpreted to not require a college degree, the Decree would violate the
past practice and agreement of the FOP.

Plaintiffs and the City respond to the FOP’s objections by explaining that the December

2002 Decree does not change any objective existing hiring requirements. (Pls.” & City’s Joint ... . ...

- Resp. to FOP’s Mot., Ex. A at 6.) Plaintiffs and the City maintain that “the [r]equirements of
‘merit’ and ‘fitness’ under Decree [Section] 1.5, @ust be read in accqfd_euce with the CBA.”
Id)

First, the Court finds that the policy articulated in Section 6.1 of the proposed decree —

that “all hiring shal! be based on merit and fitness” — is within the City’s management rghts
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under the CBA “[t]o be the sole judge of the'qtialiﬁcations of applicants and training of new.
Employees” and “[t]o determine Police_Departmenﬁ policy.” (CBA Art. 2, § 2.2(h) and (a).).
Second, the Court finds that nothing in Section 6.1 of the proposed d:ecree changes ériy objective
hiring requirements or prevents the FOP from negotiating with the City regarding hiring
requirements in the future. For these reasons, the Court overrules the FOP’s objection to
Section 6.1 of the December 2002 Decree.

9, Section 6.5 ~ Temporary Employment Opportunities

Section 6.5 of the proposed decree provides that “[i]n order to attract and retain
applicants, temporary employment opportunities of up to six months in duration shall be made
available to persons accepted to the Academy.” (December 2002 Decree § 6.5.)

The FOP objects to Section 6.5 of the December 2002 Decree on the grounds that it is
unclear. In objecting to this provision, the FOP states:

This section of the proposed Consent Decree is hopelessly unclear. Seemingly, it

provides for temporary 'emp_loy'ment opportunities of up to six months for

individuals who have been selected for, but prior to beginning, the [Police]

Academy. If this interpretation is correct, such a procedure violates the CBA by

giving away bargaining unit work to civilian employees. Further, this provision

would violate an existing arbitration award which recognizes the FOP’s inherent

rights as the exclusive bargaining agent and defines the scope of the bargaining

unit work, specifically Article § 1.1. '

(FOP’s Ohjections, Ex. A at 11.)
Plaintiffs and the City maintain that the FOP’s objections mischaracterize Section 6.5 of

the proposed decree because that provision “does not give any ‘bargaining unit” work to

civilians.” (Pls.” and City’s Joint Resp. to FOP’s Mot., Ex. A at 6.) Plaintiffs and the City
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further maintain that the City has the eﬁcpreSS ﬁqanagemént right to “hire . . . any employee.” (Id.
(citing CBA Art. 2, § 2.2(c)).} Plaintiffs and the City state that, because the FOP does not
identify the arbitration award it refers to in its objections specifically, or even whether that
arbitration award dealt with any issue raised by Section 6.5 of the proposed decree, they are
unable to respond to this argnment.

The Court finds that Section 6.5 of the proposed decree falls within the City’s right under
Section 2.2(c) of the CBA to “aircct the members of the Police Department, including the right
to hire, promote, or transfer any employee.” (CBA Art, 2, § 2.2(c).) The Court finds that
nothing in Section 6.5 of the proposed decree authorizes the City to give away “bargaining unit
work” to civilians or prevents the FOP from filing a grievance in the event the City does hire
civilians for “bargaining unit work.”* Accordingly, the Court finds that Section 6.5 does not
infringe upon the FOP’s rights under the CBA or the FPAA and, therefore, overrules the FOP’s
objections to Section 6.5 of the December 2002 Decree.

10.  Section 7.2 — Promotion Examination Process

Section 7.2 of the proposed decree provides that “the promotion examination process
which is presently in place shall remain in place throughout thg term 'Q_f this Deceree,” (December
2002 Decree § 7.2.) Section 7.2 requires independent validation if thg City desires to amend the

current process.

53 As to the unspecified “arbitration award,” the FOP has not provided enough
information to enable the Court to identify, much less analyze, the arbitration award they refer to.
Because the Court is unable to consider any argument based on this unspecified award, the Court
overrules the FOP’s objection on this ground. '
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Should the City desire to armend that process, in addition to mcetmg any other
requirements placed upon the City by the City Charter and the Collective ™
Bargaining Agreement, all modifications shall be independently validated.

The FOP argues that “Section 7.2 of the Decree freezes the current promotional
~ examination process through the term of the CBA.” (FOP’s Objections, Ex. A at 12.) The FOP

argues that Section 7.2 imposes, for purposes of future negotiations, an obligation on the FOP
and the City to ensure that any proposed modiﬁcaﬁons presented duﬁn g collective bargaining are
“independentty validated.” (Id.} The FOP argues that this imposition interferes with the union’s
rights under the CBA and the FPAA:

The Decree prohibits the FOP froin obtaining changes to the CBA during mid-

term negotiation with the City unless the FOP’s proposed changes are validated.

There is no such present requirement and validation is not re__q_'uired by law. Thus,

this provision interferes with the FOP’s right to makc proposals under the CBA
and the FPAA. '

d.)

Plaintiffs and the City begin by noting that the current promotional process has already
been validated. (Id.) They also argue that the “FOP has no right to prevent the City from
.assuring that its promotional process is fair.” (Id.)** Finally, Plaintiffs and the City argue that

Section 7.2 is a legitimate exercise of the City’s management rights under Article 2 of the CBA,

5 Plaintiffs and the City contend that the FOP has no substantive objection to Section
7.2, noting that the FOP does not allege that the current promotional proce'sslis unfair ot
discriminatory to any officer. (Pls.” & City’s Joint Resp. to FOP’s Mot., Ex. A at 6.) In this
regard, Plaintiffs and the City argue that the “FOP’S argument is baséd upon pure speculation:
i.e., though the FOP does not object to the current promotional policy, it might aftempt to
propose an un-validated process at some time in the future.” (1d.)
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because “[t]equiring independent Val'idati'onﬁf any new promotional process is an ‘improved . . .
method and technique’ of Police Department operation.” (Id. (quoting CBA Art. 2, § 2.2(k)).)

First, the Court finds that Séction 7.2 of the Deccmber__.’ZOO_Z'_f}ecrc':c is a valid exercise of
the City’s specific management right under Section 2.2(k) of the CBA to “introduce new,
improved, or different methods and techniques of Police Department operation or chahg?:
exjsting Iﬁethods and techﬁiqucs"’ (See CBA Art. 2, § 2.2(k).) .Seoc;rid, with respect to fhe
FOP’s argument that the proposed decree infringes upon its right to 1iegotiate over a mandatory
subject of bargaining, the Court finds that nothing jn Scction 7.2 of the proposed decree prevents
the FOP from bargaihing with the City regarding amendments to the promotion examination
process. (See December 2002 Decree § 7.2.) In fact, Section 7.2 specifically rcfers to “other
requirements placed upon the City by the . . . Collective Bargaining A, gréement.” (@)55 |

For these reasons, fhe C.ou_rt finds thét the FOP’s rights to bargain ére not implicated by
Section 7.2 of the proposed decree. Thus, Becausc the Court finds that Section 7.2 isan
appropriate exercise of the City’s management rights under Article 2 of the CBA and because the
FOP is not precluded from bargaining with the City regarding modifications to the process, the
Court overrules the FOP’é objections to Section 7.2.

11.  Section 1] - Discipline

Section 11 of the December 2002 Decree requires the City to “‘reorganize Internal Affairs

% Indeed, the Court {inds that Section 7.2 of the December 2002 Decree imposes no
obligation on the FOP whatsoever. (See id.) Undecr Section 7.2, the onus of ensuring that all
modifications to the promotion examination process are independently validated falls onthe ~
City, not the FOP. o o

63



Case 4:94-cv-00039-TCK-FHM Document 1026 Filed in USDC ND/OK on 05/12/03 Page 64 of
122 S

into two squads™ and to assign work to those squads according to the proposed decree.
(December 2002 Decree § 11.1.) Specifically, Section 11.1 of the December 2002 Decree
provides as follows:

The City shall reorganize Internal Affairs into two squads. The current internal

affairs function shall bc assigned to a new Investigations Squad charged with =

conducting investigations of complaints. A sccond squad, the Audit and '

Inspections Squad, shall be charged with assuring that the Department is

operating counsistent with the Department’s policies. It shall conduct such

investigations and audits of the Department’s data as necessary to meet this

charge. The Audit and Investigations Squad shall be staffed by two scrgeants,

which shall be newly created positions. ' ' '

(1d.)

The FOP objects to Section 11 of the propoécd dccree, arguing that the “decision to
reorganize a Division of the TPD impacts the FOP’s position as exclusive representative of the
unit and its right to bargain.” (FOP’s Objcctions, Ex. A at 14-15.) Tn support of this argument,
the FOP simply states that “[plast negotiations have specifically included negotiations of
reorganizations.” (Id. at 14.} The only contractual or legal authority the FOP identifies to
support its argument that “reorganization is a matter which directly and'dramaﬁcally aftects the
‘terms and conditions of émploym_ent’ of many officers” is the general language in the Preamble
of the CBA. (Id. at 14-15.) The FOP further objects to Section 11 on grounds that the creation
of two new sergeant positions to staff the proposcd Audit and Investigations squad, as well as the
determination of the duties of those two new positions, arc subjects of mandatory bargaining

about which the FOP has the right to negotiate under the CBA. (Id. at 15.) Finally, the FOP

argucs that Section 11 of the proposed decree violates current TPD policy by changing the scope
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of Internal Affairs and by requiring ail complaints to go through Internal Affairs. (Id.)

Plaintiffs and the City argue that the adoption and implementation of Section 11 is within
the City’s management rights. (Pls.” & City’s Joint Resp. to FOP’s Mot., Ex. A at 8)
Specifically, Plaintiffs and the City contend that Section 11 falls Wi_t__hin the City’s power to
“reorganize the Polié:e Department,” to “detenﬁine__Police Departrnent. poliéy,” “ta direct the
members of the Police Department,” “to allocate and assign work,” to “change existing methods
and techniques” and to “determine the amount of supervision necessary.” (Pls.” & City’s Joint
Resp. to FOP’s Mot. at 8 (citing CBA Art. 2, §§ 2.2(¢), (a), (¢), (2), (k) and (1)).) Finally,
Plainti ffs and the City argue that the “new Audit and Inspections squad is éimply an ‘improved . .
. technique of” supervising the Department.” (Id. (citing CBA Art. 2, § 2.2(k)).)

First, the Court finds that the City has the right to reorganize Internal Affairs into two
squads pursuant to Section 2.2(e) of the CBA, which specifically grants the City the ri ght

[t]e determine the organizational chart of the Police Department, including the
right to organize and reorganize the Police Department and the determination of
job classifications and ranks bascd upon duties assigned[.] '

(CBA Art. 2, § 2.2(e) (emphasis added).) The Court further finds that, pursuant to Section
2.2(g) of the CBA, the City has the right to assi gn.and allocate work, as provided for in Section
11.1 of the proposed decree. (See CBA Art. 2, § 2.2(g) (granting the City the right to “allocate
and assign work to all ErﬁpIOyees within the Police Department”); see also id. § 2.2(c) (granting
the City the right to “direct the members of the Police Department, including the right to hire,
promote, or transter any employee™).}

Second, the Court finds that the creation of two new sergeant positions in the proposed
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Audit and Investigations squad is:ﬁot a.'mandatdry subject of bargaining about which the FOP
has the right to negotiate under the CBA. Thé Court finds that the creation of these new
positions is also within the City’s enumerated managément rights to “hire, pfbmbte or transfer
any employee;” to “allocate and assign work to all Exmnployees within the Police Department;”
and to “determine the organizational chart of the Police Depaftinent;' including . . . the
determination of job classifications.” (Sce CBA Art 2, § 2.2(c), (g), and (e).)

Because the CBA specifically grants the City the rights enumerated abéve and because
the CBA specifically grants the City the power to “determine Police Department policy,” the
Court rejects the FOP’s argument that Section 11 violates current TPD policy. Accordingly, the

Court overrules the FOP’s objections to Section 11 of the December 2002 Decree.

12.  Section 13.4 - Retaliation

Section 13.4 of the December 2002 Decree requires that the City promulgate a policy to
“provide for appropriate disciplinary action for any supervisor who, upon receiving written
notice of specific acts of retaliation against any officer under their command, fails to investi .gate'
and take appropriate corrective action or to provide information as réquired by the chain of
command.” (December 2002 Decree § 13.4.) The proposed decree includes a statemcn{ that
“[t]his policy shall require that persons in the chain of command are held accountable for
eliminating retaliation directed at any officer under their command..”' d.) )

The FOP objects to Section 13.4 of the proposed decree, stating that it is a “clear
violation of the just cause standard established in Article 2.2(d) of the CBA.” (FOP’s
Objections, Ex. A at 18-19.) | The FOP argues that, by fp'rcsuppo'si'rig'.i?li's”c'ip‘l.iné'i's' appropriate and
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by mandating that anyone in the ¢hain of command be 'hel'd_' accbuii’t_éb_lé for eliminating
retaliation, the proposed decree imposes a strict liability standard on the supervisors with respect
to retaliation claims for their “failure to supervise.” (ld.) The FOP éontcnds that “[plre-
detexmiﬁiug that discipline must occur at some level, at least in terms of ‘corrective action” . . .
violates the ‘just cause for discipline” standard of Article 2.2(d) of the CBA.” (Id.) Finally, the
FOP argues that Section 13.4 “violates TPD Policy 31-304(b)}9Xf)(g) which requires that only
the Chief of Police makes final diSoipIinary decisions, not individual supervisors.” (Id.)

Plaintiffs and the City respond that the FOP’s objection to Section 13.4 is “moot because
with or without the anti-discrimination policy {in Section 13 of the pfoposed decree], the City
would have “just cause’ to discipline a supervisor w_ho knowingly ignored illegal acts of
retaliation committed by officers under his command.” (Pls.” & City’s Joint Resp. to FOP’s
Mot., Ex. A at 10-11.) According to Plaintiffs and the City, the policy articulated in Section 13.4 '
“will just be a written articulation of what is known.” (Id.at 11.)

Plaintiffs and the City further assert that Section 13.4 does not éhange the “just cause”
disciplinary standard set forth in Section 2.2(d) of the CBA. (Td. at 10.) Moreover, Plaintiffs and
the City assert that nothing in the December 20'02' Decree prevents the FOP from grieving any
unjust discipline in the future. Finally, Plaintiffs and the City assert that “[a]nytime that the
Deeree calls for appropriate discipline or corrective action, it is assumed that the City cannot
violate its contractual duties under the CBA in taking any such corrective action. In other words,
the City must still have ‘just cause’ before disciptining any officer.” (Id.)

The Court finds that Section 13.4 of the December 2002 Decree does not change the "‘ljust
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cause” disciplinary standard set forth in Seﬁ:tidn.Z.’Z(d).bf the CBA. (Compare December 2002
Decree § 13.4 with CBA Art. 2, § 2.2(d) (granting the City the right “[t]o discipline, suspend or
terminate any employce for good and sufficient cause (good a’r;d sufficient cause is synonymous
with ‘just cause’)”).) The Court finds that the City has the right, pursuant to Scotion 2.2(a) of
the CBA, to articulate a policy that holds knowing' persons in the chain of command accountable
for eliminating retaliation directed at any officer under their command without infringing on the
FOP’s right under the CBA to bargain regarding issues of djscipline." {See CBA Art. 2, § '2.2(a)
(granting the City the right to “determine Police Department po]icyff).) The Court further finds
that_ nothing in the proposed decree prevents the FOP or any of its membcrs from érieving any
‘unjust discipline in the future. Accordingly, the Court overrules the FOP’s abjections to Section
13.4.

13. Section 14.1 — Backing

Section 14.1 of the proposed decree mandates that the City “adopt and implement a
policy which specifically sets out the obligation of officers to provide backing to théir fellow
officers and establishes procedures for officers to iﬁform supervisors .in writing of specific
alleged problems which they are experiencing in receiving backing.” (D_eéé’mber 2002 Decree
§ 14.1.) The proposed decree further requires supervisors to invéstigéte complaints of failure to

.provide backing and to take appropriate actions: |

When a supervisor receives "writtel} notice of such problems, he shall be required

to investigate the complaint, take appropriate action, if necessary, and report the

notice and all actions taken, or why no action was necessary, up the chain of
commangd,
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dd.)

The FOP objects to Section 14.1 of the proposed decree, afgui'ng that the reéluirement that
the City adopt and implement a policy mandating backing of fcllbw: officers and investigation of
any failures establishes new work rules and “contemplates implementing a policy affecting the
terms and conditions of employment for which officers are _'subj ect to disoiph’ne and are
mandatory subjects of bargaining.” (FOP’s Objections, Ex. A at 19:20.) .The'FOP also argues
that the requirement that supervisors be held accountabie for neglecting to act upon complaints
that officers under their cormmand failed to provide backing to other oﬂiqers violates the just
cause disciplinary standard in Section 2.2(d) of the CBA because it pre-supposes that some .
action must be taken against the officer involved. (Id. at .20.) Finall'y, the FOP argues that
Section 14.1 of the proposed decrec places supervisors in a “catch 22" because it requires them to
discipline officers in violation of TPD policy, which provides that only the chicf of police may
discipline officers. (Id.)

Plaintiffs and the City contend that it is an “[e]jxisting practi ce of the City to investigate
and discipline officers for failure to back (no new rule).” (Pls.” & Ci%y’s';f oint Resp. to FOP’s
Mot., Ex. A at 11.) Plaintiffs and the City, therefore, state that Scctidh I;LI of the pfopoéedl
decree is just a written articulation of existing practice. Moreover, the Plaintiffs and the City |
argue that, with or without this policy, the City.would have “just cause™ to discipline a supervisor
who knowingly allowed officers under hié or her command to shirk their duty to provide backing
to other officcrs. (Id.) Plaintiffs and the City furthar contend that Section 14.1 of the proposed

decree ““pre-supposes” nothing’”” because Section 14.1 states that the supervisor will take
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appropriate action “if necessary™ and report ﬁp the chain of command why he or she did or did
not take action. (Id,) Finally, Plaintiffs and the City argue that the policy articulated in Section
14.1 of the December 2002 Docree “merely requires more supervision and accountability, and
helps assure officer safety, consistent with the City’s management rights.” (Id. (citing CBA Axt.-
2, § 2.2(d), (f), (), and (1)).)

First, the Court finds that the City’s adoption and implementation. of a policy on backing
fellow officers is not a new work rule because, acc;ording to ChiefBeen, the TPD already has an
informal policy on backing officers. (1/21/03 Tr. at 224:13-17.) Sccond, the Court finds that
implementing a backing policy and providing for its enforcement is within the power of the City
under Article 2 of the CBA. (See CBA Art. 2, § 2.2(1) (granting the City power to “determine
the safety, health, and property protection measures for the Police Department”; id. § 2.2()
{granting the City right to “establish and enforce Police Department rules, regulations, and

orders™); see also id. § 2.2(1) (granting the City the right to “determine the amount of supervision

necessary”).)
The Court further finds that iothing in'Section 14.1 of the proposed decree providesa
new basis for discipline or alters the “just cause” disciplinary standard under Section 2.2(d) of

the CBA. (Compare December 2002 Decree § 14.1 with CBA Art. 2, § 2.2(d); see also 1/27/03

Tr. at 501:6-11.)°% The Court rejects the FOP’s argument that Section 14.1 pre-supposes that

** FOP witness Sergeant David M. Brockman testified at the fairness heaﬁngs that
officers may currently be disciplined for failing to back another officer:

Q. Is it yOur job to back other officers? _
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A

some action be taken against the officer involved becanse the plain'lénguage of Section 14.1
requires only that the supervisor take approptiate action “if necessary” and then to report up the
chain of command why action was or was not taken. @ ljecembcr 2002 Decree § 14.1
(requiring supervisor to “take appropriate action, i_f necessary, and report the notice and all
actions taken, or why no action ﬁras necessary, up the chain of command”) (emphasis added).)
For these reasons, the Court overrules the FOP’s abjections to Section 14.1 of the December
2002 Decree.

Section 15.1 of the December 2002 Decree provides, in its entirety, as foltows:

The City shall continue the past practice of providing officers who conclude that a

cumulative rating of unsatisfactory or lower on their evaluation is unfair, the right

to appeal either through their chain of command or where approprlate throu gh the

appeal process contained in the City’s discrimination policy.
(December 2002 Decree § 15.1.)

The FOP objects to Section 15.1 of the December 2002 Decree, arguing that it “provides

a special grievance system for evaluations that is unavailable for any other alleged violation of

the CBA and disregards the CBA’s existing grievancc procedures.” (FOP’s Objections, Ex. A at

That’s part of, yes, sir.

Can you be dismphned if you don’ t back other officers?
I think I probably can. :

Even though there’s no written rule to that effect?

That’s correct.

PO PO P

(1d.)
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21.) The FOP contends that Section 15.1 directly conflicts with Article 7 of the CBA, which
provides that grievances shall be filed with the Grievance Commiittee, because Section 15.1
purports to implement a new gricvance process with the right to appeal through the chain of
command.

Plaintiffs and the City argue that the FOP mischaractcrizes Sgction' 15.1 of the proposed
decree because it does not alter current TPD practice. Plainti.ffs and, fh‘e City note that the
following language in the proposed decree'supports their contention: “City shall continue the
past practice of prm_«'i_ding officers . . . th'é right to appeal . . . through their chain of command.”
(December 2002 Decree § 15.1.)

The Court finds that, based upori the testimony of Chief Been at the fairness heatings, it
is current TPD practice for officers to be afforded the ti ght to appeal unsatisfactory performance
evaluations directly through their chain of command. (1/21/03 at 228:8-11.)* The Court further
finds that the language in the December 2002 Decree makes clear that it is not intended to change

“any TPD practices. (See Decernber 2002 Decree § 15.1; see also id. § 1.5 (providing that

proposed decree shall be read to be in accordance with language in the CBA).) For these

reasons, the Court overrules the FOP’s objections to Section 15.1 of fhe December 2002 Decrce.

7 With respect to this question, Chicf Been testified as follows:

Q. Looking at 15.1, would you identify whether that is in fact the past
practice?
A. Certainly, the first part of it is a past practice, where you appeal through the chain
- of command.

(Id.)
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15.  Section 17.] - Partnership in Policing

Section 17.1 of the proposed decree requires the City to “adopt and implement specific
policies which promote the creation of a partnership between police officers and citizens in order

- to provide for proactive problem solving between t_he police, individual citizens, other

government agencies and the community.” (December 2002 Decree § 17.1.)

The FOP objects to Section 17.1 on the following grounds:

The Decres mandates the creation of new, non-bargained for, polices [sic] to

“create the promotion of a partnership between police officers and citizens. . . .

Presumably, if the officer violates these new polices, [sic] he/she 1s subject to

discipline. Thus, these policies arc mandatory subjects of bargaining. Moreover,

while the Decree recognizes that implementation of CALEA™ standards will

comply with § [7.1, the standards are not provided. Hencc thc FOP cannot make
a more definite objection without more information.

11

(FOP’s Objections, Ex. A at 23 (footnote not in original).)

Plaintiffs and the City argue that developing a “partnership in policing” is simply a “new,
improved . . . method{] and technique[] of Police Department Operation,” and therefore a
permissible exercise of the City’s mmagment rights under Article 2 o'f the CBA. (Pls.” &
City’s Joint Resp. to FOP’s Mot., Ex. A at 13 (citing CBA A.rt.'.2, § ;2'.2(k)).')_ Plaintiffs and the

City further argue that, because the FOP “does not allege that policies to promote partnership in

8 CALEA is the “private, nonprofit corporation, the Commission on Accreditation for
Law Enforcement Agencies, Inc. (“CALEA”), which was founded in 1979 by the Intérational
Association of Chiefs of Police (“IACP™), the National Organization of Black Law Enforcement
Executives (“NOBLE?™), the National Sheriffs’ Association (“NSA™) and the Police Executive
Research Forum (“PERF”).” (December 2002 Dectee § 2.1.) According to the December 2002
Decree, “CALEA accreditation embodies the only comprehensive standards for law enforcement .
agencies in North America.” (1d.)
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policing would be unfair or discriminatory to any officer,” the FOP has no sﬁbsta_ntive objection
to Section 17.1 of the Decem’ber_ 2002 Decree. (Id.) |

The Court finds that Sectidn 17.1°s fcquirement that the City develop and implement a
“partnership in policing” policy is within the City’s enurnerated rights under Article 2 of the
CBA to “determine Police Department policy” and to “introduce new, improved, or different
methods and techniques of Police Dcpartment operation ot change existing methods and

. techniques.” (See CBA Art. 2, § 2.2(a) and (b).) The Court further finds that, for the same

reasons discussed with respect to Sections 3.1 an_d 13.4 above, nothing in Section 17.1 provides a
new basis for discipline or changes the “just cause”. disciplinary standard set forth in Section
2.2(d) of the CBA. (Compare December 2002 Decrec § 17.1 with CBA Art. 2, § 2.2(d).)%
Accordingly, the Court overrules the FOP’s objections to Section 17.1 of the December 2002
Decree.

16.  Section 18,3 — Documenting Citizen Complaints =

Section 18.3 of the Decomber 2002 Decree requires that, whe%I a Supervisor'ié called to
respond to a complaint by a citizen about an officer’s conduct, the supervisor is Tequired to
document the complaint and file a Wﬁtten report concerning the matter.  (December 2002
Decree § 18.3.) The reports prepared by the supervi sor are to be forw'arded through the chain of
command and a record thereof maintaincd in Internal Affairs. (Id)) The obligation to assure that

the complaints are handled appropriately falls on each person in the chain of command. (Id.)

% Qnce again, the Court observes that nothing in the proposed decrec prevents the FOP
or any of its members from gnevmg any unjust discipline in the ft uture ”
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The FOP objects to Section 18.3 of the December 2002 Decree, arguing that, because the
complaint process set out in Section 18.3 is different from current methods of operation, it
involves a subject of mandatory bargaining that must be negotiated with the FOP. (FOP’s
Objections, Ex. A at 23-24.) The FOP argues that the language in Section 18.3 providing that
“Ie]ach person in the chain of commangd shall be obligated to assure that such complaints were
handled appropriately” subjects every officer in the chain of COmmahd to new work rules. {i)
The FOP also asserts that this language provides a new basis for discipline and contradicts the
“just cause” standard in Section 2.2(d) of the CBA;

This subjects every officet in the chain of command to new work rules and

contravenes the basic established chain of command structure by requiring that an

officer lower on the chain ensure that an officer higher on the chain respond

“appropriately” to the complaint or be subject to di sc1plmc This is a violation of
~ Article 2.2 of the CBA, prohlbltmg disciplinary action against one person based

upon the actions of another, particularly a higher ranking officer ov_cr whom the

person has no control. This section also seemingly establishes a strict liability

standard for discipline in direct contradiction to the “just cause™ standard of CBA

Article 2.2(d).

(Id. at 24.)%

Plaintiffs and the City maintain that, “[r]equiring written documentation of citizen

complaints and that complaints are handled properly up the chain of command, falls square'luy

under the City’s Management Right to ‘determine the amount of supervision neccssary’ . . . [and

to implement] a ‘change in existing methods or fechniques.”” (Pls.” & City”s Joint Resp. to

5 The FOP further argues that Section 18.3 is in dircct contradiction to “other complaint
procedures as provided in the CBA.” (1d,) However, the FOP has failed to specifically identify
any of these “other complaint procedures.” Accordingly, the Court overrules the FOP’s
objection on this ground. '
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FOP’s Mot., Ex. A at 13 (citing CBA Art. 2, § 2.2(1) and (k)).) Plaintiffs én'd tlie City further
maintain that the FOP mischaracterizes the proposed decree, asserting that Section 18.3 does not
require inferior officers to be responsible for the actions of supervisors. !

The Court finds that the City has the authority, pursuant to tiie management rights
provision of the CBA; to establish.the complaint process contained in Secﬁon 18.3 of the
December 2002 Decree. Specifically, the Court finds that the establishment of this system falls
within the City’s enumerated rights under Article 2 of the CBA to “int;dduce new, irﬂproved, or
different methods and techniques of Police Department operation or change g;jgti_r;g techniques”
and to “determine the amount of supervision nccéssafy,"" (See CBA Art. 2, § 2.2(k} and (1)
(emphasis added).) Therefore, because the Court finds that Section 18.3 is a valid exefcise of the
City’s management rights powers, the Court concludes that Section 18.3 docs not, as the FOP
asserts, set forth a new work rule or otherwise involve a subject of mandatory bargaining. The
Court notes that, because Section 18.3 of the December 2002 Decree.must be read to be in
accordance with the CBA, Section 18.3 shall not be construed to mean that officers are

responsible for the actions of their superiors. (December 2002 Decree § 1.5.)2 For these

$! Plaintiffs and the City assert that the FOP has no substantive objection to Section 18.3
of the proposed decree and that the “[ﬂnvoloumess of [their] objection is evident by FOP
claiming that whether the Docree proposes the ‘best’ procedure is urelcvant  (Id. (citing FOP’s |

Objections, Ex. A at 23 (“Whether this is the ‘best’ procedurc is irrelevant; it is the current
procedure.”)).)

2 The Court observes that, like many other sections of the proposed decree, Section 18.3
does not contain any new disciplinary rules or change the “just cause” dlsclphnary standard set
- forth in Section 2.2 of the CBA. {Compare Dccember 2002 Decrce § 18.3 with CBA Art. 2,

§2.2(d).)
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17.  Section 18.6 ~ Complaint Process

Section 18.6 of the proposed decree sets standards for the assessment of credibility by
supervisors taking disciplinary actions and states, in pertinent part, as follows:

There shall be no automatic preference of an officer’s statement over a
complainant’s statement in investigations. Credibility determinations shall

include, but not be limited to, consideration of the officer’s history of complaints
and disciplinary records and the complainant’s criminal history for crimes
involving truth and veracity ....

(December 2002 Decree § 18.6 (emphasis added).)

The FOP argues that this provision is “glaringly contradictory to Article 11.2 of the
CBA?” because it “makes no distinction for cofnplaints that have been sustained, not sustained or
deemed utterly unfounded.” (FOP’s Objections, Ex. A at 25.) Article 11, Section 11.2 of the
CBA provides, in pertinent part: |

Compla_ints that were investigated and determined to be unfounded, exoncrated or

not sustained shall not be considered, utilized, or compiled in any report to

determine disciplinary action that might be taken in regards to an investigation.

(CBA Art. 11, § 11.2.)

Plaintiffs and the City argue that, to the cxtent the Court finds an actual conflict between
the December 2002 Decree and the CBA, this conflict may be dealt w1th by Section 1.5 of the
proposed decree, which requires the decree to be read to be in ac_cordénce with the CBA.
(December 2002 Decree § 1.5.) Plaintiffs and the City maintain that the new policy contained in
Section 18.6 of the proposed decree must be read not to include “unfounded, exonerated or not
sustained” complaints in making detcnnina_tioﬁs about an officer’s credibility.
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The Court finds that, on its face, the language of Section 18.6 c)_f the proposed decree
arguably conflicts with Section 11.2 of the CBA. The Court, however, believes that under the
rule of construction contained in Section 1.5 of the December 2002 Decree, Section 18.6 should
be read, as Plaintiffs and the City submit, not to include “imfmmded, exonerated or not
sustained” complaints. Therefore, the Court finds that Section 18.6 of the proposed decree can
be construed in a manner that does not violate the FOP’s contractual rights under the CBA.
Specifically, the phrase “officer’s history of complaints” should be construed so as to exclude
“IcJomplaints that were investigated and determined to be unfounded. exonerated, or not -
sustained” for the purpose o_f making credibility determinations relevant to Section 18.6 of the
proposed decree. Accordingly, the Court overrules the FOP’s objectiOné to Section 18.6.

18.  Section 18.7 - Withdrawn Citizens’ Complaints

Section 18.7 of the December 2002 Decree requires investigation and disposition of
citizens’ complaints of “racial discrimination, use of force, or harassment” that are withdrawn or
as to which the complainant is unavailable to give a statement. Sécfion 18.7 provides in its
entirety as follows:

Investigations of complaints of racial discrimination, use of force, or harassment

shall not be closed without rendering a disposition and appropriate discipline, if

necessary, because the complainant withdraws the complaint or is unavailable to

give a statement. Such complaints shall be investigated to the fullest extent

possible to determine whether the complamt is corroborated and the

circumstances which lead to the withdrawal of the complaint.

(December 2002 Decree § 18.7.)

The FOP argues that Section 18.7 of the proposed decree “viol ates the officers’
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constitutionally guarantead rights to due .pro:c;ess' and violates the FOP sn ght to bargain and
negotiate such issues that involve the dis_éip'line of officers.” (FOP’s Objections, Fx. A at 26-27) |
First, the FOP argues that an individual officer’s due process 'rights.will be violated if the
complainant is unavailable to give a statement (or has never given a .;.tatement), and the officer is
disciplined without ever having the chance to challengc thé complainéﬁt’s version of events.
(1d.)® Second, the FOP argucs that Section 18.7 is a §ubject of mandatory bargaiﬁing because it
“requires complaints to be investigated in accordance with the new standard of “to the fullest
extent possible,”” and that this “imposes a new work rule on Internal Affairs bargaining unit
members upon which they are subject to potential discipliné.” (@)

In response to the FOP’s dug process argument, Plaintiffs and the City contend that the
FOP mischaracterizes the December 2002 Decree in that Section 18.7 does not take away an
officer’s right to confront his or her accusers. (Pls.” & City’s Joint Resp. to FOP’s Mot., Ex. A at
14.) Plaintiffs and the City, instead, explain that the proposed decree “states that withdrawn
complaints shall be investigated, inchuding the ._cifcumstanc.:es which icd to the withdraw.a.l of fhc
complaints.” (1d.)* Plaintiffs and the City emphasize that “all complaints must be
corroborated.” (1d.)

In response to the FOP’s argument that Section 18.7 concerns 2 subject of mandatory

bargaining, Plaintiffs and the City further contend that Section 18.7 falls .squa.rely under the

8 The FOP contends that “Due Process requires that the credi bility' of the complainant be
addressed and the officer be given the opportunity to confront his accuser.” (Id.)

% Plaintiffs and the City state that the purpose of Section 1 8? of the proposed decree “is
to assure that citizens are not being intimidated into withdrawing complaints[.]” (1d.)
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City’s express management rights to “determine fhe amount of supervision necessary” and to
“change existing methods or techniques.” (h:l;(citing CBA Art. 2, .§ 2.2(1) and (k)j.) Moreover,
Plaintiffs and the City argue that “with or without this policy, it would be just causc for the City
to discipline an officer who intimidated a citizen into withdrawing ;l_complaint.'” (Pls.” & City’s
Joint Resp. to FOP’s Mot., Ex. A at 14.)

With respect to the FOP’s due process argument, the Court finds that Section 18.7 of the
December 2002 Decree prohibits only the closing of citizen complaints of racial discrimination,
use of force, or harassment simply because the complainant withdraws the complaint or is
unavailable to give a statement. (See December 2002 Decree § 18.7.) The Court further finds
that Section 18.7 provides that xvi‘;hdrawn complaints shall be “investigated to the fullest extent
possible to determine whether the complaint is cortoborated and the circumstances which lead to
the withdrawal of the complaint.” (Id.) Thus, the Court finds no laﬂgl_la.g_e in the propdsed
decree to support the FOP’s assertion that officers will be deprived of the 1i ght to confront their
accusers in violation of the 'Constituti'o'ﬁ. The Court is satisfied that the éniphésis on |
corroboration of complaints and determination of the circumstances of withdrawals protect
officers’ due process rights to either question an accuser, or to have the complaint discounted.
For these reasons, the Court overrules the FOP’s objections to Section 18.7 on duc process |
grounds. |

The Court further finds that Sgction 18.7 of the. proposed decréé falls within the City’s

* enumerated management rights under the CBA “{t]o determine the amount of supervision

necessary” and “[t]o introduce new, improved, or different methods and techniques of Police
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Department operation or to chaﬁge existing methods and tcchniques.’.’ (See CBA Art. 2, § 2.2(1)
and (k).) Moreover, the Court finds that any discipline of an officer who intimidates a citizen |
into withdrawing a complaint falls within the City’s power to clisdpliné officers for “iust cause.”
(See CBA Art. 2, § 2.2(d).)* Accordingly, because the Court finds that Section 18.7 does not
concern a mandatory subject of bargaining or impermissibly _in'ﬁ‘i.nge upon the FOP’s rights

under the CBA and the FPAA, the Court overrulcs the FOP’s objection that Section 18.7.

19, Section 18.8 - Investigating Multiple Withdrawn Complaints

Section 18.8 of the December 2002 Decree requires that the City adobt and implenicil‘t a
policy “providing that if within a three (3) year period the Department receives threc (3) requests

to withdraw complaints against any officer, upon receipt of the third request, the .City shall refuse
that request and proceed to investigate fully the present complaint as well as those which have
been withdrawn.” (December 2002 Decree § 18.8.)

First, the FOP objects to Section 18.8, claiming that it viola_tés the CBA Preamble and
Sections 1.1, 9.8, and 11.3 of the CBA, and the FPAA because it “requires the City, without F or
cdnsent, to adopt and implement a policy regarding investigations.” (FOP’s Objections, Ex. A at
28.) Second, the FOP objects to Section 16.8 on the grounds that Section 11.2 of the .CBA
contains an expungement provision with respect to documents (ihcluding withdrawn complaints),

and that disciplining an officer for a complaint filed three years ago would not constitute “fust |

5 The Court notes that the phrase “to the fullest cxtent possible” shall be construed to be
compatible with the “just cause” standard set forth in Section 2,2(d) of the CBA. (See December
2002 Decree § 1.5 (providing that proposed decree shall be read to be in accordance with
language in the CBA).)
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cause” as required by Section 2.2(d) of the CBA a;nd would implicate constitutional due process
issues.

Plaintiffs and the City contend that, requiring a “full investigation of withdrawn citizen
complaints, falls squarely under the City’s Management Right.to ‘determine the amount of
supervision necessary’ . . . and alse a ‘change in existing methods or techniques.” (Pls.” &
City’s Joint Resp. to FOP’s Mot., Bx. A at 1415 (citing CBA Art. 2, § 2.2(1) and (k)). ) Plaintiffé, |
and the City ﬁaﬁher maintain that, “[i]f the FOP has a vaiid argl_zméﬁt that an investi gétidn of an
officer’s conduct is barred by applicable limitations period or the CBA,. it can makc those
objections at the aﬁpropri'atc_ time.” (Id, at 15.)

The Court finds that the City’s adoption of a policy of investigating withdrawn
complaints falls within the City’s enumerated management rights under Article 2 of the CBA to
“determine the amount of supervision necessary,” to “determine Police Department policy,” and
to “change existing methods and techniques” of TPD operation. (See CBA Art .2., § 2.2(1), '(a.)','
and (K).) The Court further finds that, as specifically provided for in Section 1.5 of the
December 2002 Decree, Section 18.8 must be read in accordance with the CBA. Therefore, to
the extent that the expungement provisibn of Section 11.2 of the CBA. is implicated by Section
18.8 in a particular casc, the language in Section 11.2 controls. Accordingly, the Court finds that
there shall be no investigation with réspeet to withdrawn complaints that are required to be

expunged pursuant to Section 11.2 of the CBA. (See December 2002 Decree § 1.5 (providing
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that proposed decree shall be read to be in accbrdance with language in the C]?uﬂx).)66 For thése
reasons, the Court overrules the FOP’s objectio'n;s to Section 18.8 of 'th_e Deéember 2002 Decre.

20.  Section 19 — Field Training Officers

Section 19.1 of the proposed decree requifes the City to dc{relop and implement policies
to govern the selection and removal of Field Training Officers (“FTOs™). (December 2002
Decree § 19.1.) The proposed decree requires that “[o] fﬁceré and supervisors serving in the FTO
program shall have a minimum of five (5) years experience on the Depértmcnt.” (Id.) “Officers
or supervisors currently serving in the FTO program shall be exempt from this five (5) yéar
requirement,” (Id.) Under this section of the proposed decree, “[t]he City shall adopt valid
critcria for the selection and evaluation of FTOs,” and “[o]fficers who fail to maintain yearly
performance evalnations with a cumulative rating of .‘ex.cecds’ shall be removed as FTOs.” (Id.)

The FOP objects to Section 19.1, arguing that the proposed decree cstablishes, without
negotiation with the union, new selection and removal criteria er FTOs, thereby violating the
FOP’s rights as exclusive bargaining agent under the CBA. Preamble and Sections 1.1, 9.8, and
11.3 of the CBA. (FOP’s Objections, Ex. A at 28-29.) The FOP further argues that Section 19.1
violates Section 21.6 of the CBA because: (1) the proposed decree unilaterally creates new

selection requirenents that are not contained in Section 21.6 of the CBA, which states simply

% Theretore, although the Court finds that Section 18.8 of the December 2002 Decree
does not infringe upon the FOP’s rights under the CBA and the FPAA, the Court notes that
nothing in the proposed decree prevents the FOP from filing a gnevance 1f an officer’s conduct,
otherwise barred by applicable limitations period or Section 11.2 of the CBA, is subsequently
investigated by the TPD.
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that FTOs will be “designated;™’ and I(Z)Ithé proposed 'déét_e_e “ixhplidates rrione.taly loSses fdr |
current FTOs . . . if an FTO is removed under thé 'propoéed new standards of removal.” (Id.)
Finally, the FOP argues that the proposed decree mandates a new po]_iéy fér the removal of FTOs
and that, under Section 2.2(d) of thc CBA, removal of FTOs must Be hased on the “just cause”
standard, and not any other non-negotiated standard. (Id.)

With respect to the FOP’s objection that Section 19.1 violates the union’s rights as
exclusive bargaining agent, Plaintiffs and the City maintain that the City has the power under
Section 2.2(k) of the CBA to implement Section 19.1 of the -proposed decree because Section
19.1 is simply a change in existing me’rhods of TPD 6peration; ('Pis,* & City’s Joint Rcép. to
FOP’s Mot., Ex. A at 15.) Plaintiffs and the City further maimain_'that Section 19.1 of the
proposed decree does not touch upon the issue of discipline because the requirement that FTOs
“exceed” expectations is simply 4 contihuing job qualification. (1d.) Plaintjfts and the City
argue that, for this reason, “re_moval would not constitute ‘discipline.” (Id.)

With respect to the FOP’s objection to Section 19.1 of the proposed decree based on

Section 21.6 of the CBA, Plaintiffs and the City contend that Section 21.6 does not set minimum

7 Section 21.6 of the CBA states, in pertinent part, as follows:

Each Employee designated as a Field Training Officer shall be paid one (1) hour
of overtime pay, per shift, at two times the Employee’s regular rate of pay, while
involved in actual training assignments wxlh an Apprentice Police Officer.
Corporal and Sergeant rank personncl designated as a Field Training Supervisor
shall be paid one (1) hour of overtime pay, per shift, at two times the Employee’s
regular rate of pay, while involved in actual training assignments wzth newly
promoted supervisors of a similar rank . .

(CBA Art. 21, § 21.6 {emphasis added)y 7~
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experience requirements for FTOs and that Secti.'c'm 21.6 does not limit the City’s ability to
determine the qualifications for FTOs. (Pls.” & City’s Joint Resp. to FOP’s Mot., Ex. Aat iS.)
Plaintiffs and the City, therefore, argue that Section 19.1 of the p;d’posed decree does not conflict
with Scction 21.6 or any other provision of the CBA.

The Court finds that Section 19.1 of the December 2002 Decreé is a valid exercise of the
City’s power under Section 2.2(k) of thc CBA “[t]o introduce new, 'improved, or different
methods gnd techniques of Police Department operation or change existing methods and
techniques.” (See CBA Art. 2, § 2.2(k).) The Court further finds that Section 19.1 does not
violate Section 21.6 of the CBA because Section 21.6 does not set minimum experience -
requirements for FTOs, nor does it limit the City’é ability to determine those qtialiﬁcaﬁons. (See
CBA At. 21, § 21.6 (describing FTOs s “designated” but not identifying the manner in which
they are designated).) Finally, the Court rejects the FOP’s argument ﬂ1at Section 19.1 involves
discipline and is therefore a mandatory subject of bargaining. Instead, the Court finds that the
requirement that FTOs are to “maintain yearly performance evaluations with a cumulative rating
of ‘exceeds’” is simply a continuing job qualification and, theréfore, '.not a basis for discipline.
For these reasons, the Court overrules the FOP’s objections that Sect_ion 19.1 of the proposed
decree infringes on the FOP’s rights as exclusive bargaining agent undcr the CBA and the FPAA.

Section 19.2 of the proposed decree requires the City to increase .supervision of FTOs,

and provides that “APOs,% FTO supervisors, and FTO peers shall be required to evaluate FTOs.”

% As defined in Section 10.2 of the December 2002 Decree, an “APO” is an Apprentice
Police Officer. (December 2002 Decree § 10.2)
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(Id. § 19.2 (footnote not in original).y The FOP objects to Secﬁoﬁ 19.2, arguing that it
“implements a new FTO evaluation process not currently in existence and viclates the FOP’s
right to bargain and negotiate mandatory subjects of Bérgainizlg '[u'.iid.er.] Aftiéle 1 1.3 of .the
CBA.” (Id. at 29.) In response to this objection, Plaintiffs and the City argue that this section
falls directly under the City’s express managem‘e‘ht right “[t]o determine the amount of |
supervision necessary].]” (Id. (citing CBA Art. 2, § 2.2(1)).)

The Court finds that Section 19.2 of the December 2002 Decree, which mandates that
“[tlhc City shall increase supervision of ficld training,” fits squarely within the City’s
enumerated right under Section 2.2(1) of the CBA_to “determine_the_. amourt of supervision
necessary.” Accordingly, the Court finds that Section 19.2 is a valid exercise of the City’s
management rights under Article 2 of the CBA and overtules the FQP’S objection to this
provision.

Section 19.3 of the December 2002 Decree p.rovi.d'es: that “f o]fﬁcers who ﬁse ra.ci.z;l br
gender related epithets or demonstrate racial or gender bias in their job ﬁerfonnance shall be
disqualified from serving as FTOs and Subjeqt to disciplinary review.” (Id. § 19.3.) The FOP
objects to Section 19.3 of the proposed decree,'ai'guing that it “expliéitly ﬁoléfes Article.2.2(d)
of the CBA by pre-determining, regardless of the facts or circﬁmstances,ﬂthe level of di écip_line to
be imposed for such conduct — removal from the FTO program.” (Id.)* In response to this

objection, Plaintiffs and the City argue: (1) that it is “[a}lready the pfactice of TPD to remove

* In its objections, the FOP notes that it objects to Section 19.3 of the Decermber 2002
Decrec, even though “the Tulsa FOP does not condone gender or racial epithets or bias.” (Id.)
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officers from [the] FTO program who use r_eiéial e_pitaphs [sicl;” and (2) that, regardless of the
policy contained in Section 19.3, there v?oﬁld be “just cau.se"’ to remove an FTQ if it were proven
that he or she had used racial epithets or had demonstrated racial bias.

The Court finds that Section 19.3 of the Decembér 2002 Decree, which requii'és |
“olfficers who use racial or gender relatcd epithets or demonsti-até racial or gender bias in their
job performance” to be “disqualified from scrving as FTOs and subject to disciplinary review,” is
a permissible exercise of the City’s authority under Article 2 of the CBA. As described above,
Section 2.2(d) of the CBA provides the'C.ity the right “[t]o di $ci plirie_, suspend or terminate any
employee for good and sufficient cause.” (CBA Art. 2, § 2.2(d).) The Court finds fhat Section
19.3 of the proposed decree does not change the “just canse” disciplinary standard set forth in the
CBA. Accordingly, the Court finds that Section 19.3 is a permissible exercise of the City’s
management rights under Article 2 of tﬁ_e CBA and thus overrules thc FOP’s objcctions to this
provisi@n.

21.  Scction 27 - Reporting by the City

Scction 27.2 of the proposed decree requires that the City maintairi, consistent with the
Oklahoma Open Records Act, OKLA. STAT. tit. 51, § 24A.1, ot seq., the rocords necess'ary to
document its compliance with the terms of the proﬁosed dec;ee and a.ll records required by or
developed under the proposed decree. (December 2002 Decree § 27.2.) Section 27'.4 of the

proposed decree provides that “{clounsel for Plaintiffs shall be proi?id cd access to the documents
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and data listed in Paragraphs 26.5 'an&"éjfj"ﬁpdﬁ réésoﬁzi’hié réqﬁéét to the Cltv (Q§ 27 _4_')?0 -
Under Section 27.4, “Plaintiffs may request that the City grant.app.mpriate acc.ess to any other
document or class of documents which are relevant to determhﬁng the City’s compliance with
this Decree which are otherwise considered open records under the Oklahoma Open Records
Act.” (Id.)

The FOP argues that Section 27.4 of the December 2002 Decree violates Section 11.2 of
the CBA because of the possibility that data distributed to and maintai ned by couﬁsel fof | |
Plaintiffs pursuant to Section 27.4 may not be purged in accordance with Section 11.2 of the

CBA." (FOP’s Objections, Ex. A at 33-34.) The FOP argues that, by failing to restrict the

™ Section 26.5 of the December 2002 Decree provides that an independent auditor shall
have access to: (1) the data collected pursuant to Section 3 of the proposed decree and any
existing completed analysis thereof; and (2) ¢ ‘additional information and access to documents,
data, or staff that the Independent Auditor may require to carry out the Independent Auditor’s
responsibilitics under this Decree.” (Deccmber 2002 Decree § 26.5. ) Section 26.5 of the
proposed decree specifically provides that Plaintiffs’ counsel shall not have access to the City’s
reasons for rejecting certain applicants to the Academy, which is information that is available to
the Independent Auditor under the proposed decree. (1d,)

Section 27.3 enumerates fifteen (15) categories of data that the Independent Auditor shall
have access to under the proposed decree. (Id. § 27.3.) One catcgory of data identified in
Section 27.3 includes inter alia: © personnel orders transferring or reassigning officers; orders
granting or denying discipline; orders granting or denying promotions; documents relating to the
counseling of officers undcr [Section 11.4 of the proposed decrce]; all Internal Affairs
investigations; awards and commendations given to officers; documentation of the informal
resolution of citizen complainits; run in reports; and synopsis and conclusion of after action
reports.” (Id, §27.3.1)

7' Article 11, Section 11.2 of the CBA provides, in pertinent pé.ft:

After the statute of limitations expires on 'ci\}il or criminal maters, not sustained
or unfounded allegations against an Employee shall be removed from the
Employee’s file, provided there have been no similar allegations during the
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amount of time Plaintiffs’ counsel may keep' the data, Section 27.4 of the propbsed decrec
violates Section 11.2 of the CBA. (Id.)

In response to the FOP’s objection, .Plai_ntiffs and the City maintain that data that_ is to be
expunged pursuant to Section 11.2 of the CBA shall not be used against individual officers:

Clearly, if [Scction] 11.2 requires the expungement of certain data, then that data

can not be held against the officer as an individual . . . . [TThe partics will not, and

have not violated any specific portion of the CBA.

(Pls.” & City’s Joint Resp. to FOP’s Mot. at 17.)

As described above, Section 11.2 of the CBA provides that_fhe City shall remove certain
information from an employee’s file, refrain from considering certain information u&th_respect to
disciplinary issues, and “purge and éxpunge[]” certain documents after the passage of time as
enumerated in that section. The FOP has not alerted the Court to aﬁy proviéioh in the CBA
requiring the application of Section 11.2 to third parties, nor has the _'__Court'_ located one.

Thercfore, the Court finds that Section 11.2 of the CBA does not require counsel for Plaintiffs to

above-mentioned period. HoWevef, disciplinary actions listed below may not be
considered, utilized, or be the basis of future disci plinary decnsmns, in part or
whole after the times identified below expire.

I. Counseling documentation shall be purged and
expunged after the passage of one (1) year.

2. Division Letters of Reprimand shall be purged and cxpunged after the
passage of one (1) vear.

3. Department Letters of Reprimand shall be purged and expunged after the
passage of three (3) years.

4. Suspensions and Orders of Demotmn shall be pu.rged and expunged after
‘the passage of five (5) years.

(CBA Art. 11, § 11.2)
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purge any documents provided under the December 2002 Deérée.'f? Of coursc, the Court notes |
that, pursuant to Section 1.5 of the proposed decree, any itiformatiéh obtaiﬁed by Plaintiffs’
counsel pursuant to Scction 27.4 of the p;'oposed decree, shall not f)e used as a basis.for
discipline by the TPD after the date for exp_uh gemcnt has passed.” For these réasons, tﬁe Court
overrules the FOP’s objections to Section 27 of the proposed deér_é_i_:. -

22, Section 29.1 — Remedies for Denial of Promotions

Section 29.1 of the Decentber 2002 Decree proVi_d_és' inits _e_fjﬁ fety as .fol.ldvlvs:

Claimants who are found to have been denied a promotion shall be entitled to ail
Title VII relief where justified by the evidence, law and equities. The total
amount of back pay for all claimants for claims of a diseri mmatory denial of
promotion shall be limited to $200,000. Punitive damages shall not be sought or
_ - awarded.
(December 2002 Decree § 29.1)™

™ The inapplicability of Section 11.2 of the CBA to third parties, in thIS case, Plaintiffs’
counsel, is supported by the fact that third pdrt1e'; gencrally do not hdve control over documents
contained in the TPD’s files and also lack the power to discipline any officer.

7 The Court observes that the intent of the parties, as explained in Plaintiffs* and the
City’s response to the FOP’s objections, is that data required to be expunged pursuant to Section
11.2 of the CBA shall not be “held against the officer as an mdmdual " (See Pls.” & City’s Joint
Resp. to FOP’s Mot. at 17.) In this regard, the Court notes that nothing in the December 2002
Decree prevents the FOP from filin g a grievance aver whether the City has improperly used
information that should have been expunged against an individual officer.

* Section 29.1 of the proposed decree must be read in tandem with Section 28.1 of the
proposed decree, which provides in its entirety as follows:

Except as otherwise provided herein, any class member who wishes to assert an
individual claim of race discrimination, retaliation, Wrongﬁjl dlscharge or
harassment in employment arising before August 1, 2001 may do so by filing with
the Court a sworn, detailed statemnent of claxm(s) within sixty (60) days of the
Court’s entry of this Decree. Such statement shall, at a minimum, set forth the
specific facts upon which it is based, the date of each challenged occurrence, the
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" The FOP objects to Section 29.1 of the pfd}ﬁosed decree because it “séems to include
retroactive seniority and would violate the eﬁisting senjority 11 ght's. of ofﬁc.ers in their rank.”
(FOP’s Objections, Ex. A at 34 (citing CBA Art. 6, § 6.1(b) and 42 U.S.C. 2000e-2(h)).)”* The
FOP’s objection jn this regard is as follows: |

Rank seniority is used to select shifts, days off and Ieave CBA Art. 6 1(h); 42
USCA §2000e-2(h). Such semonty Would be granted after a magistrate trial
without right of appeal. Other current officers would have their sentority rights
effected [sic] without waiving a trial before a jury or an Article M1 judge and
without complete judicial determination of whether actual discxim__inatidn bad
occurred. Moreover, the effected [sic] officers would be denied their right to
intervene and contest the factual predicate, cllscmnmatlon, _used to deny then [sic]
their senfority rights, all of which are in violation of the CBA.

(Id.) The FOP further objects to S_ec_tion 29.1 of the propdée'd decree, arguing that it “directly
contradicts the CBA’s dispute resolution process set out in Article 7 of the CBA.” (Id. at 35.)

Plaintiffs and the City urge the Court to overrule the FOP’s objection to Section 29.1,

identity, address and telephone number of all known witnesses and documentary
evidence, and the specific monetary harm claimed . . . . An answer shall be filed
within thirty (30) days of the claim filing settmg f‘orth the spec1ﬁc facts upon
which the answer is bascd, the identity, and the ac_ld___ress and telephone number of
all known witnesses and documentary evidence. . .. Reasonable limited and
expedited discovery shall be allowed. Claims which are not resolved by
agreement shall be heard and ruled upon by a magistrate judge appointed by the
Court. The claimant retains the burden of proof. The City retains its legal and
factual defenses. Motions to dismiss and for complete or partial summary
judgment are permitted by either the claimant or defendant. There shall be no
appeal from a decision of the magistrate judge.

. (Id. § 28.1.) The FOP does not object to Section 28.1 of the proposed decree.
* Section 6.1(b) of the CBA provides in its en_tirety_as follows: “S ubsequent seniority
dates for Employees shall commence on the effective date of promotion to a higher rank or

classification.”
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arguing that the FOP cannot prevent officers from obtaining relief under Tittle V1. Plaintiffs and
the City note that an “individual officer could only conccivably'be'granted_ rétroacti_ve senfority
after proving the merits of his racial discrimination in promotions claim.” (Pls.” & City’s Joint
Resp. to FOP’s Mot,, Ex. A at 17)

The Court notes that, under the plain langnage of Section 29.1, onlj? “[c]taimants who are
found to have been denied a promotion shall be entitled to all Title VII relief.” (December 2002
Decree § 29.1.)"° The fact that Section 29.1 limits the award of equitable relief to those persons
who are found to have bccn.denied a promotion under Title VII is significant because courts ha?e

~ the plenary power “to issue injunctive retief and to order such affirmativc action as may be

approprlate to remedy the effects of unlawful employment pracnccs ' Alexander v. Gardner- |

Denver Co., 415 U.S. 36, 44 (1974) (citing 42 U.S.C. § 2000-5() and (g)).7

Even though it is the exclusive bargaining agent for TPD employees, the FOP may not
prevent Plaintiffs from obtaining equitable relief to redress acts of discrimination in violation of
federal civil rights laws. Tn this regard, the Court of Appeals for the Tenth Circuit has

recognized a distinction between statutory rights “agcorded by Congress” and collective

bargaining rights, McAlester v, United Air Lipes, Inc,, 851 F.2d 1249, 1254 (10th Cir. 1988),

7 As explained above, this determination would be made by a United States Magistrate
Judge appointed by the Court. (See December 2002 Decree §28.1)

7 See id. at 47 (“Title VIT does not speak expressly to the relationship between federal
courts and the grievance-arbitration machinery of collective-bargaining agreements. It does,
however, vest federal courts with plenary powers to enforce the statutory requirements . .. .”)
“Arbifral procedures, while well suited to the resolution of contractual disputes, make arbltratlon
a comparatively inappropriate forum for the final resolution of nghts created by Title VIL” Id. at
57.
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and has stated that causes of action under Title VII “cmanate” from a source independent of a

collective bargaining agreement,” Adams v, Am. Airlines, Inc., 202 ¥.3d 281, 2000 WL 14399,

*7 (10th Cir. Jan .. 10, 2000) (unpublished decisioh_). “Of necessity, the rights conferred [under |
Title V1I} can form no part of the collective-bargaining process sinc:jc.: waiver of those rights
would defeat the paramount congressional purpose behind Title VIL” Alexander, 415 U.S. at
51.7 For these reasons, the Court overrules the FOP’s objections to Section 29.1 of the
December 2002 Decree.

23.  Section 35.1 — Modifications

éection 35.1 of the proposed decree provides that “[n]o changes, modiﬁqafidhs; or
amendments of this Decree shall be effective unless they are _ordered by the Court.” (December

12002 Decree § 35.1.)

The FOP objects to Section 35.1 of the December 2002'Decrée on the stated basis that it
“specifically eliminates the FOP’s contractual and legal right to ﬁ‘ee'liy negotiate terms covered
by the CBA or mandatory subjects of 'bargaining that are also found in the decree, and eliminates
the agreed upon dispute resolution procedure.” (FOP’s 'Obj'ét::tidns, Ex. A at 35) As the basis
for its argument, the FOP contends that, under the CBA, the FOP and the City do not need the

Court’s approval to make final decisions affer negotiations, and that any dispute over bargaining

7 The Court rejects the FOP’s retroactive seniority objcetion on the ground that it is
purcly speculative. Section 29.1 of the proposed decree specifically provides for equitable relief
only if a federal magistrate judge determines that it is “justified by the evidence, law, and
equities.” (See December 2002 Decree §29.1.) Moreover, the Court observes that, even if an -
individual were awarded retroactive seniority under Title VII, such rehef would not be achieved
in usurpation of the CBA’s bona fide seniority system.
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is to be settled by an arbitrator under the guidelines set forth in'the CBA. (Id)

In response to this argument, Piaiﬁtiffs and the City maintain that the proposed decree is
not a collective bargaining agreement. (Pls.” & City’s Joint Resp. to FOP’s Mot., Ex. A at 17.)
“Only the Court should have the ability to approve changes to this résolution of a Title VII
discrimination case; labor arbitrators haye no such autho.rity.” Id) |

The Court finds that, because the Dect:mbe;- 2002 Decree is a'settlement agrcem'ent
between Plaintiffs and the City that will be a judicially approved consent decree resolving a Title |
VII discrimination case, the proposed decree “places the power of the court behind the

compromise struck by the parties.” United States v. Colo,, 937 F.2d at 509; see also Rufo v.

Inmates of the Suffolk County Jail, 502 U.S. 367, 378 (1992) (describing consent decree as “a

judicial decree. that is subject to the rules generally applicable to other judgments and decrees”).
Accordingly, the December 2002 Decree may not be changed, modified, or amgnded without this
Court’s approval. See id.; Williams, 720 F.2d at 920. Thus, the Court finds that the limitation
contained in the December 2002 Decree providing that only the Couﬁ may effectuate any such
revisions to the proposed decree is simply a restatement of existing law, which does not in any
way impair the FOP’s contractual or legal rights under the CBA or the FPAA. Accordingly, the

Court overrules the FOP’s objection to Section 35.1 of the proposed decree.

B. The December 2002 Decree Does Not Substitute ThIS Court for the Arbitration Process
Provided By the FPAA and the CBA _ ;

Section 21 of the December 2002 Decree establishes, as a committee of the U.S. District
Court for the Northern District of Oklahoma, the Dispute Avoidance and Resolution Committee
(the “Committee”). The Committee is to be “composed of nine (9) members, three of whom
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shall be selected by the Court from lists of Citizcns"proﬁosed by the Parties, two members

selected by the Plaintiff class, two S_eﬁior members of the Department selected by the City, and
two members selected by the FOP.” (December 2002 Decree'§ 21.)° The primary objectives of
the Committee are as follows:

[to] collect and review information regarding compliance from the Independent

Auditor and the City and then provide the Partles an opportunity to dmcuss issues '

concerning the requirements of this Decree, assist in the resolution of issues
relevant to this Decree, and agssist the P.:trt_le__s in avoiding future litigation over
these matters.

(Id. § 22.1.) Section 22.1 further explains the duties of the Committee:
The Committee is not authorized to make pelicy and shall not issue orders or
directions to any Party or any agent, representative or employce of the City. ThlS
Committee shall assist the Parties in making the changes and resolving issucs
refated to the policies and practices required by this Decree. When' callcd uponto
do so, the Committee shall address chsputes over compliance acting as an

alternative dispute resolution tool pursuant to the local rules of the United States
District Court for the Northern District of Oklahoma.

(L(DSU

Sections 24 and 25 of the proposed decree address the adoption of the plans and policies
called for by the proposed decree and issues relatin g to compliance with the proposed decree.
(Id. §§ 24, 25.) Section 24.1 requires the City to present to the Committee drafts of any plans

and policies in advance of their adoption “in order to receive the views of the Committee and

7 The Court construes Section 21 of the December 2002 Decree such that it does not
require the FOP to participate in the Committee. (See December 2002 Decree §§ 1.5, 21.)

% Pursuant to Section 23.1.d of the proposed decree, “'[ﬂhe _Cé_mz_nitte_e_ shall have the
authority to function as an adjunct settlement process under N.D. L.R. 16.2.” (December 2002
Decree § 23.1.d.) '

03



Case 4:94-cv-00039-TCK-FHM Document 1026 Filed in USDC ND/OK on 05/12/03 Page 96 of
122

inform the City of issues which might arise concerning such matters.” (Id. § 24.1) Section 25.1
provides that the Committee s_hali he “kept informed concerning the status of compliance and
issues related thereto,” and Section 25.2 provides a mechanism. for Pl{ajnt_iffs and the City to
resolve any issues relating to compliance with the proposed decree th}o_u gh the Committee or
otherwise, prior to the initiation of any court proceeding. (Id. § 2_5.)"‘I

First, the FOP objects to Sections 21 through 24 of the proposed decree and tﬁe formation
of the Committee, arguing that the Committee itself “is contrary to oﬁe of the principal reasons
for the execution of the CBA in the'ﬁr.st'placc: to bargain and negotiaj:e the ‘gri_évance
procedures.”” (FOP’s Objections, Ex. A at 30 (citiﬁ g CBA Precamble).}) The FOP argues,

generally, that “[g]rievance and arbitration systems are mandatory subjects of bargaining.” (Id.,

Ex. A at 30-31 (citing Bethlehem Steel Co., 136 N.L.R.B. 1500 (1962); United States Gypsum
Co., 94 N.L.R.B. 112 (1951)).) The FOP argues that “[a] party cannot circumvent grievance
arbitration by direct court action to resolve disputes arising from the interpretation or
enforcement ofé collective _bargaining agreement.” (FOP’s Objections at 5.)

Specifically, the FOP contends that the creation of the Committee “violates Article 7 of

1 Section 25.2 of the December 2002 Decree provides in its entirety as follows:

In the event Plaintiffs contend the City has failed to fulfill any obligation under
this Agreement, Plaintiffs shall, prior to initiating any court proceeding to remedy
such contention, give written notice of the failure to the City and the Committee.
The City shall have forty-five (45) days from receipt of such notice to resolve the
issue through the Committee or otherwise. The Court may hear such a matter on
an expedited basis, prior to review of the matter by the Comunittee, if the

Plaintiffs establish that circumstances exist requiring such expedited review.

(1d. § 25.2.)
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the CBA which explicitly provides the only dispute resolution process for issues covered by the
CBA.” (FOP’s Objections, Ex. A at 31.)*% In this regard, the FOP argues:

[M]any (if not most) of the issues “concerning the Decree” are, in fact,
inextricably bound up within the sole provinee of thé CBA and are solely subject
to the grievance and arbitration procedures of the CBA, They are not subjects for
discussion or resolution by the Court, the parties, or a combination thercof — even
with the exclusive bargaining representative of the membeérs of the TPD as a
minority member of such committee. Moreover, under the FPAA, 11 0.8, § 51-
108, the FOP is entitled to have all impasse arbitration decisions rendered by a
neutral arbitrator, rather than by a committee of interested parties, an auditor or, it
is respectfully submitted, in the absence of an adjudicated finding of liability, this
Court. As such the Committee is contradictory to and interfefes with the CBA’s
grievance and arbitration process. "

(Id.) The FOP also argues that Oklahoma.law requires specific binding arbitration procedures to

~ resolve disputes and that the City cannot waive those requirements. (FOP’s Objections at 5
(“[T]he FPAA mandates that every collective _bargaining agreement with a mun_icipality contain a
clause establishing arbitration to resolve ‘any dispute which may arise involving the

interpretation or application of any of the provisions’ of the collecti vé bargaining agreement.”)

82 Section 7.1 of Article 7 of the CBA providcs that “[t]he Lodge or any member(s) of
the bargaining unit may file a grievance concerning the meaning, interpretation, application, or
alleged violation of the terms and provisions of this Agreement . . . . Section 7.9 of Article 7
provides, in pertinent part, as follows:

With respect to the interpretation, enforcement or application of the provisions of
the Agreement, the decisions, findings and recommendations of the arbitrator
shall be final and binding on the parties to this Agreement. The arbitrator’s
authority shall be limited to the interpretation and application of the terms of this
Agreement and/or any supplement thereto and shall not extend to those extra~
contractual (i.e., Worker's Compensation, Unemployment Compensation issues,
etc.) matters for which a forum and remedy is available pursuant to statute . . . .

(CBA Art. 7, § 7.9.)
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(quoting OKLA. STAT. tit. 11, § 51-111).)%

Second, the FOP objects to Section 25.2 of the proposed decree, arguing that “it explicitly
cuts out the FOP from negotiation and mandates the city negotiate with Plaintiff’s [sic] to solve
the dispute prior to summoning the Committee ot the Court for help.” (Id,, Ex. A at 31-32.) The
FOP repeats its arguments with reépect to Sections 21 through 25, arguing that Section 25.2
“directly contradicts the dispute resolution process set out in Article '? of the CBA” and “violates
11 O.S. § 51-111 which requires that evéry CBA have an arbitration clause for the resolution of
alf disputes involving the interpretation or application of any provision under a CBA.” (1d., Ex.
A at 32.)

Plaintiffs and the City maintain that the FOP mischaracterizes the proposed decree
because the “Committee will not be deciding issues arising from the CBA; it will be deciding
issues of compliance with the Decree, which is the remedy for the resplution of a Title VII class
action.” (Pls.” & City’s Joint Resp. to FOP’s Mot., Ex. A at 16.) Plaintiffs and the City further
maintain that the DecembepZOOfZ Dccrc_c does not enjoin the FOP from grieving and arbitrating
any valid issues that may arise under the CBA. (Id.) Plaintiffs and the City also contend that the

rights asserted by Plaintiffs in this case arise under Title VII and are, therefore, independent of

8 With respect to arbitration clauses, Section 51-111 of the FPAA provides, in pertinent
part, as follows: '

Every such agreement shall contain a clause establishing arbitration procedures
for the immediate and speedy resotution and determination of any dispute which
may arise involving the interpretation or application of any of the provisions of
such agreement or the actions of any of the parties thereunder.

OKLA. STAT, tit. 11, § 51-111.
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the CBA and form no part of the collective bargaining process. (Id.)

As discussed above, the question of whether the proposed agreement violates the
contractual rights 6f others is a.que_stion of law for fhe Court. Pﬁ_alq@, 140'F.3d at 973. By
moving to intervene in this lawsuit and by presenting the Court w1th its objections to the
December 2002 Decree, the FOP has vested the Court with the powef to enter an order defining
certain of its legal rights. Thus, upon careful consideration of the arg._un"lent.s of the parties and
the applicable law, the Court finds that the implementation of the Committee as provided for in
the proposed decree is not intended to, and Will.n_ot, replace the compﬁ]sory arbitration process

set forth in the CBA and the FPAA. Both the CBA and the FPAA specifically refer to the

arbitration of issues under the CBA. (See CBA Art. 7, § 7.9 (directing that arbitrator’s findings
“[w]ith respect to the interpretation, enforcement or application of the provisions of this

Agreement . . . shall be final and binding on the parties to this Agreement.”) (emphasis added);

OKLA. STAT. tit. 11, § 51-111 (requiring establishment of “arbitration procedﬁre_s forthe...
tesolution and determination of any dispute which may arise involving the interpretation or
application of any of the provisions of [the collective bargaining agregz_ment] or the actions o_f any
of the parties thereunder™).) In contrast, Section 22.1 of the December 2002 Decree makes it

clear that the Committce’s. responsibilities .relate solely to the propos‘é.d decree, and not to issues
arising under the CBA. (Id. § 22.1 (rcﬁuin'hg the Committee to “assist in the resolution of issues

relevant to this Decree™) (emphasis added).)*

8 (See alsg id. (“The Committee shall have only the duties, responsibilities and authority
conferred by this Decree.”).) ' ' '
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Moreover, contrary to the FO'P"s'a_'ssértionS' and the languagé in Plaintiffs® and the City’s
brief, the Committee to be established under Sections 21 through 24 of the proposed decree will
not be “deciding” issues at all. (See December 2002 Decree §§ 21—24.) ' "Rs'i‘rliér,".Seét'ibn'2'2.'1" of
the proposed decree, which scts forth the primary objectives of the Committee, provides that the
Committee is not to “decide” anything. (Seeid. § 22.1 (stating t'hat'jt'h'é"‘Coﬁiﬁiitiéé is not
authorized to make policy and shall not issue orders or directions to any Party or any agent,
representative or employee of the City.”).) As described above; the Committee’s powers are
limited to assisting the parties in reviewing information and discussing issues relcvant to the
proposed decree in order to avoid future litigation. (Sceid, § 22.1.)

Thus, becanse the Court finds that the Committee created pursuant to the December 2002
Decree will not decide issues regarding the interpretation, '_enforcéménf, or application of the
provisions of the CBA and because nothing prevents the FOP from grieving and arbitratmg any
valid issues that may arisc under the CBA, the Court finds that the December 2002 Decree does
not substitute the Court for the mandatory arbitration process requireﬁ by the CBA and the
FPAA. Accordingly, the Court overrules the FOP’s objections to Seéti:jhs 21 through 24 and

Section 25.2 of the proposed decree.

C. The December 2002 Decree Does Not Violate Pringiples of Fédefalisﬁi—*"- T R

The FOP’s final argument in opposition to the proposed decrce is that the Court should
reject the December 2002 Decree because it violates 'principles'of federalism. The FOP argues
that the proposed decrec impermissibly circumvents state and local pmcedurcs enacted to protect

the rights of police officers, and impermissibly ibterferes with the exercise of state enforcement
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mechanisms that have been bargained for by the FOP and its m:,enibérs.g_s As further support for
its argument that the proposed decree violates the principles of federalism, the FOP notes the
lack of consent to the proposed decrée from the following state entities: the firture iﬁayor of
Tulsa, the PERB, the Tulsa Civil Service Commission, the FOP, and Thulsa police officers who
object to the proposed decree. (See FOP’s Objections at 24 and Reply at 19-20.)

In Rizzo v. Goode, 423 U.S. 362 (1976), the Supreme Court held that federalism

principles apply where injunctive relief is sought “against those in charge of an executive branch
of an agency of state or local governments.” 1d. at 380. The Supreme Court instructed federal
courts to be mindful of the principles of federalism in granting equitable relief against state
actors;

Where, as here, the exercise of authority by state officials is attacked, federal

courts must be constantly mindful of the ‘special delicacy of the adjustment to be

preserved between federal equitable power and State administration of its own

law.’

Id. at 378 (quoting Stefanelli v. Minard, 342 U.S. 117, 120 (1951)).

At issue in Rizzo were the federalism concerns implicated by a district court’s fashioning

of an equitable remedy after a finding of lability against state officials. Since Rizzo, courts have

also addressed the federalism concerns implicated by a district court’s entry and/or enforcement

* The enforcement mechanisms to which the FOP refers are the arbitration processes set
forth in the CBA and established by the FPAA. The FOP also argues that the proposed decree
violates Article 10, § 26 of the Oklahoma Constitution, which states that no city shall become
indebted to an amount exceeding the income and revenue for that year w1thout the assent of

 threc-fifths of the voters. Okla. Const., Art. 10, § 26.
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of a consent decree entered into by state ofﬂéials pursuant toa Serﬂéﬁ;lént of .clﬁaims.“ Of the
courts that have addressed federalism concerns in the context of a 'c'qn'sent' decree entered into
voluntarily by state officials, some have concluded that the State’s consent to the proposed
decree obviates or minimizes any federalism concerns, while Othérs. :ha've held that the principles

of federalism must be considered, despite the state actor’s consent to thc proposed decree.

Compare, e.g,, Labor/Cmty. Strate_gv Ctr. v. Los Angeles Cty. Met. Transp. Auth., 263 F.3d -
1041, 1050 (9th Cir. 2001) (stating that local agency’s consent to remedial scheme in decree
relieves many concerns of federalism); Allen v. Ala. State Bd. of Edug., 816 _F.é_d 575,577 (11th
Cir, 1987) (“It is, of course, right for United States Courts to be conce;m.ed é,bout the vitality of

our federal system; but we disagree that enforcing a settlement made by a state board undercuts

important principles of federalism . . . .”); Duran v. Carruthers, 678 F. Supp. 839, 847 (D.N.M.
1988) (“It would be a bizarre perversion of the principle of comi’iy to sﬁgg_est that a federal court

is required, in order to preserve state autonomy, to override 'the decisions of state officials and

substitute its own judgments.”) with Kasper v, Bd. of Election Comm’ss, 814 F.2d 332, 340 (7th
Cir. 1987) (“The Board's willingness to transfer its responsibilities to the federal court does not

oblige the court to accept it.”); Lelsz v. Kavanaugh, 807 F.2d 1243, 1253 (5th Cir. 1987)

% Although a federal court’s discretion to enter or enforce a consent decree is not
identical to a federal court’s discretion to fashion an equitable remedy after a finding of liability,
the two discretionary acts implicatc similar federalism concerns. Scc Ragsdale v. Turnock, 941
F.2d 502, 515 (7th Cir. 1991) (“In entering a consent decree, a district court employs a remedy of
the flexibility that has typically charactetized equitable relief.”); Note, Alan Effron, Federalism
and Federal Consent Decrees Asainst State Govermnental Entitics, 88 Colum. L. Rev. 1796, o
1800-01 (198R) (stating that, while not qtnctly identical to equ1table discretion, discretion to
enter or enforce a consent decree should be considered equitable at least where proposed decree
consists of equitable measures) (hereinafter Federalism and Fedoral Consent Decrees).
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(vacating consent decree that created *federal court remedy unfounded in federal law [that]
intrudes into the governance of matters otherwise presided over by the states.”); Georgevich v.
Straugs, 772 F.2d 1078, 1085 (3d Cir. 1985) (stating that the district court’s “legitimate coneerns

about federal-state relations” are good reasons not to approve a consent decree). See generally

Federalism and Federal Consent Decrees at 1801-02; Note, Jeremy Wright, Eederal Authority to

Enforce Consent Decrees Against State Officials, 6 Tex. F. on C.L. & C.R. 401 (2002)

(hereinafter Federal Authority to Enforce Consent Decroes).

As described in previous sections of this order, the City and its el ectgd. officials, by and
through Mayor LaFdrtu.ne, have unequivocally consented to the propds'ed decree, have urged that
it is in the best interest of the City, and have state'd.'that: it'.'is'a"'satisfac.:'tb'ry conclusion to nine
years of divisive litigation. (1/21/03 Tr. at 24:8-27:12.) Thus, to the extent that federalism
concerns are minimized or obviated by the consent of the state actor, as held by some coutts, the
FOP’s federalism argument is ﬁot persuasive in this case because .City officials not only agreed
to the pfo posed decree but were also actively involved in fashioning the decree. Further, the
Court rejects the FOP’s argument that the lack of consent from some future mayor of Tulsa
disrupts the balance of fcderal'iSm_. Tf this were this the case, a stafe_ or municipality would never
be able to enter a consent decree containing enforcement scheme$ wifh life spans exceeding the

current official’s term of office.”

57 The FOP also urges that the lack of “consent” from various local and state agencies,
such as the PERB and the Tulsa Civil Service Commlqsmn, mandates 1€j ection of the proposed
decree. Based on the Court’s finding that the proposed decree does not attempt to modify or
supplant any cxisting state schemes, such as the FPAA, the Court finds that this argument is
without merit. |
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Assuming, without deciding, that consent to a settlement by a state actor does not oBviate
the need for the federalism inquiry, the. Court will address the FOP:’s 'wgmmt that the proposed
decree sets up a remedial scheme t_hét impe_tmi ssibly intrudes upon the autonomy of state and
local gc:w_fe;mmc:nt.88 In its objéctioﬁs to the proposed décree, the FOP attempts to align the facts
in this case with the facts in cases in which consent decfees have becn rejected, or not enforced,
on grounds that the i)roposed decree or enforcement of the proposed decrce violated federal-state
ret aﬁons. The Court wil] address each o_f these cases in turn.

In Kasper, the Court of Appeals for the Seventh Cirouit upbéld a district court’s refusal to
enter # consent decree, entered into by the Republican Party of Chicago and the Board of
Election Commissioners of Chicago, that would have changed the entire system of canvassing
voters in the Chicago area. Kasper, 814 F.2d at 338-39. In upholding the rejection of the

decrec, the Court of Appeals identified several considerations that supported the district court’s

% In Kasper, the Court of Appeals for the Seventh Circuit offered the following
explanation for its conclusion that the consent of a state entit y does not obviate the necd for the
court to conduct a federalism inquiry: '

Finding the authority to impose obligations is not the only objective of the fedcral
court, though. A judge has obligations to other litigants . . . and to members of
the public whose interest may not be represented by the litigants. A district judge
need not lend the aid of the federal court to whatever strikes two parties’

fancy . ... Before entering a consent decree, the judge must satisfy himself that
the decree is consistent with the Constitution and laws, does not undcrmine the
rightful interests of third parties, and is an appropriate commitment of the court’s
limited resources.

Kasper, 814 F.2d at 338; sce also Federahsm and Federal Consent Decrees (argumg that ¢ ‘consent
theory™ is flawed because consent of the parties cannot broaden the scope of a federal court’s
power). In consideration of this authonty, the Court will address the FOP’s federalism '
arguments, despite the City’s consent to the propoqed decree.
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refusal to enter the decree: (1) the court did ﬁot.havr; time to évaluate the complaint or the
consent decree with care; _(2) the complaint, and congcessions by the board, concerned only past
ca.nvasées; (3) the proposed decree potentially threatened the intercsts of an intervening party
‘who asserted that the new system would remove Qertain votefs from voling rolls; (4) the decree
appointed “United States District Court Observers” to oversce the e_lections, borrowing the name
and prostige of the district court; (5) the decree had potential to “pr'dp'e'l' the court into thé
minutiae of the Board’s functions, a Wﬁoppirig réalloéation of authc;_ﬂty.from state to fedéral
government, from political to judicial actors;” (6) the complaint did not make a substantial
showing of a violation of federal law a:hd wasted federal judicial resources; (7) the decree
excused the board from complying with Tllinois law and actually encouraged violations of
Illinois law; and (8) the decree altered the staté statutory scheme, and could be viewed as an
attempt by a state agency to “liberate” itself from state statutes. 1d, at 339-42.

- In Georgevich, the district court revoked its initial approval ofa consent decree entered
into by a plaintiff class of inmates serving sentences in state iﬁstitutiqhs and a defendant class of
Pennsylvania Common Pleas judges. Plaintiffs’ claim was an equal :protection chéllenge to the
parole procedures governing state prisoners in Pennsylvania, which plaintiffs alleged gave
county prisoners more favorable treatment than similarly situated state prisoners. The parties
initially agreed to a consent decree proi;tiding for corrective procec[uics;. Howe.ver, objections
were filed to the decree on grounds that federal judicial oversight of 300 state court judges was
unnecesséry'and disrupted the principles of fedcralism. The district f_:\_i:Jm“t did not enter the

decree, and granted summary judgment to defendants. The court of appeals remanded the case

105



Case 4:94-cv-00039-TCK-FHM Document 1026 Filed in USDC ND/OK on 05/12/03 Page 106 of
122

and ordered that the district court abstai_h from fcso]_uﬁdn of the state law is.sue'ﬁntil the state
judictary had an opportunity to attempt to resolve the ciaim, holdizi__g that abstention was proper
because it was “almost certain that reso.lu'tion of the state law issue [would] obviaté the neéd fof a
federal court to decide a constitutional issuc.” Georgevich, 772 FZd at 1089,

In Lelsz, the Court of Appeals for the Fifth Circuit vacated a district court order enforci.ng
a consgnt decree entered into by a plaintiff class consisting of 2400 residems of schools for the
mentally retarded in Texas and the Texas Department of Health and Mental Health. The district
court had attempted to enforce the consent decree by ordering the state, against its consent, to
create commumity facilitics for 279 class members. Lelsz, 807 F.2d at _1245. The court reasbned
that, even under Local No. 93, 478 U.S. 501, which allows a faderal court to enter a consent
decree that provides broader relief than the court could have awarded after trial, the district court
did not have power to impose this remedy because the right to a “least restrictive alternative™
environment, which created the need for the remedy of addiiiqnal famhtles, arose solely from
Texas law. Id. at 1253. The court of appeals stated that if “a federal court may take a]mdst any
action against a state to endorse a consent decree so long as ii: is consistent with the spirit of the
applicable constitutional law and the decree itself, there is nb limitation on the scope of the

court’s power.” 1d.%

% All other circuits that have considered issues arising with the enforcement of a consent
decree have rejected the court’s reasoning in Lelsz Se¢e Komyatti v, Bavh 96 F.3d 955 (7th Cir,
1996); United States v. Michigan 62 F. 3d 1418, slip op. (6th Cir. Aug 7, 1995); Kozlowski v.

Coughlin, 871 F.2d 241 (2d Cir. 1989). Although the issue pre'aentcd in this casc is entry of the
proposed decree rather than enforcement of the proposed decree, the federalism analysis is
similar in both instances. - :
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These three cases, as well as all other cases cited by the FOP in support of its federalism
argument,” are distingvishable from the instant case. First, the second amended complaint in
this case alleges violations of only federal civil rights laws, thereby significantly diminishing the
federalism concerns articulated in cases cited by the FOP. The causes _of.actién in this lawsuit
arise under Title VIT and other federal civil righ.ts.laws, which expressly subject local
governments to suit. Although the absence of a state law cause of _é_ction does not enti rely
assuage federalism concems, it puts the instant caée ina diftbrent cétcgory froni those cited by
the FOP, in which there were state law issues that presented special conecrns, Because the
claims in this case.arise solely under federal law, this di spute is not onie that “belongs” in state
court, sec Kasper, 814 F.2d at 342 (rej ecting decree, in part, becéuéef it appeéred the'pérties fnay
have “delivered the complaint in this case to the wrong court”), 'a:ﬁd, thus, there is no need to give

a statc court the “first crack” at the entry of any consent decree, see Federglism and Federal

Consent Decrees at 1814 (asserting that whether an appropriate state court could enter a similar

consent decree is a factor to consider in the federalism analysis).”? The Court, therefore, finds

that the fact that there are no causes of aétion'aﬁ's'ing under state law militates against federalism

® The Court has addressed the cases that best support the FOP*s position. Other cases
cited by the FOP are less persuasive. For example, in Armeo. Inc. v. United Steelworkers of
Am., 280 F.3d 669 (6th Cit. 2002), the appeliate court held that the disirict court had entered a
consent decree in violation of abstention principles where the federal consent decree “addresse[d]
substantially the same issues that [were] addressed in [a] state court injunction.” Id. at 682.
Significantly, in the instant case, there is no pending state court proceeding requiring abstention
by this Court,

1 In Kasper, the district court found t}_i\aﬂ:h_e, cqmplaiht did not e.v_eﬁ allege a violation of
federal law. Kasper, 814 F.2d at 342.
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concerms in this case.

Second, the Court finds that this decree does nb't'sigiiiﬁbant}ly or tinneccssaﬁis} inf:rudé on.
the sovereignty of the state government. The decree does not infringe upon any complex state
administrative scheme or significant state function, such as a city’é election process, as in
I_(gégg_r, or an entire state judiciary, as. in Geprgevich. Indeed, for the reasons explained in detail
in previous sections of this order, the Coutt finds that the propqsed decree does not inﬁ-inga upon
the state law procedures set forth in the FPAA a.nd adﬂﬁnisterbd by the PERB. See supra Section
1IL.B. Accordingly, the Court finds that the proposed decree is hméwly tailored to addr.ess'tl;e
alleged federal violations giving rise to this lawsujt, withoﬁt impingin g upc.)n. stéte sovereignty.
The FOP’s arguments regarding the decree’s alleged “intrusions™ into sfate [aw simply do ﬁoi
rise to the level of such a significant disruption of federal-state relations as to warrant rej ection of

' a settlement of the claims in this lawsuit. See, e.g., Kasper, 814 F.2d at 340 (rej ecting decree, in

part, because it potentially involved a “whopping reallocation _off authority from state to foderal

governmient, frqm political to judicial actors.”) (emphasis added).

As to the FOP’s objections based on the proposed decree’s p(;tential conflicts with Article
10, & 26 of the Oklahoma Constitutidn,-whi_ch prdhibits the City fro.r.xi__lubeboming mdeBted in an
amount exceeding the income and revenue for that year wit_hout the agsent of threc-fifths of the
voters, the Court finds that an analysis of the terms of the proposed decrec minimizes any
federalism concerns. The éxpenses to be incurred for implementation_.o_f the December 2002
Decree are heavily frqnt—loadéd, and have already been included in the City’s budget for this

fiscal year. (Pls.’ & City’s Joint Resp. to Objét:tiohs_ at28.) In addmon, within three year's,l the N
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proposed decree contemplates that the City will be in full compliance.
Third, the Court finds that there is nothing in the proposed decree that suggests Mayor
LaFortune or other City officials have entered the consent decree in an attempt to circumvent any

local or state laws. In Dunn v. Carev, 808 F.2d 555 (7th Cir. 1986), the court cautioned that

“courts must be alert to the possibility that the consent decrec is a ploy in some other struggle.”

Id. at 560; gec also Kasper, 814 F.2d at 340 (district judges should be on lockout for atternpts to

use consent decrecs to make end runs around the legislature); F edéralism and Federal Consent

Decrees at 1813 (stating that courts should be hesitant to enter a consent decree when a “strong

possibility exists that the state entity would thereby evade traditional routes of political
accountability”). The FOP argues that “the Mayor is trying to circufnvent the abové state and.
local procedures for political ben_g:ﬁt”; however, the FOP cites, and the Coﬁr’t finds, nothing in
this record to suggest that Mayor LaFortune, in settling this lawsuit, is motivated by anything
other than the best interest of the City of Tulsa.”? For these reas_ons; the Court finds that the

December 2002 Decree does not violate principles of federalism.

D.  The FOP’s Objections to the December 2002 Decree Do 'Not.:Oberate Asa Bar To Its
Approval |

For the reasons set forth above, the Court finds that the December 2002 Decree does not

% The Court obsetves that the nine-year time span that has elapsed since the filing of this
lawsnit, as well as the hard-fought nature of this litigation, also minimizes federalism concerns.
In this late stage of the litigation, it is clear that the Plaintiffs and the City have contemplated the
scope and nature of relief that would be available after a trial on the merits in reaching seftlement
of the claims. Accordingly, the concerns raised in other cascs regarding the entry inte a consent
decree where such entry is either premature or will ultimately be a waste of judicial resources,
are not present in this casc.
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require the FOP to'.ac't or to refrain from acting, Spéciﬂballf, the Court finds that the December
2002 Decree does not erode or inﬁinge upon the union’s cdﬁiréctuél or 1egél i ghts uﬁde-r' ither
the CBA or the FPAA. ‘The Court further finds that the'Decémber 2002 Decree does not impose -
any legal duties or obligations on the FOP. Only the parties o .the .Deccmber 2002 Decree can be
held in contempt of court for 1‘”ai_1ure to comply with its terms.

As the Court stated in its December 13, 2002 order rejecti'ng the FOP’s claim fhat ithada -
unilateral right to reject the proposed decree, the Court finds that the FOP has asserted no claims
or causes of action in this litigation. Although the FOP contends in.its objections to the proposed
decree that it has not filed counterclaims or cross-claims because “the Court has made it ¢clear
that no party may add claims,” the Court finds the.F OP’s current claim in this regard dontrary to
the record and in bad faith. (8ee FOP’s Objections at 3.} Atno ti_rﬁé before filing its obyj ectio.ns
to the December 2002 Decree did the FOP move to alnend the _pléédi_ﬁ gs .or' even indicéte é de.sire

to assert claims or causes of action against either Plaintiffs or the City.” The Court notes that it -

% To the contrary, when urging the Court to grant its motion to intervene, the FOP
cxpressly represented that “the FOP is ready for trial when the Court schedules the trial .
(Reply of Lodge #93 of the Fraternal Order of Police to Mem. of Pls. in Opp. to Mot. to
intervene at 6.) In this regard, Magistrate Judge Frank H. McCarthy, in an order dated
September 24, 2002, specifically found that the FOP had made misrepresentations regarding its
ability to proceed to trial, without delay, if it were granted intervention. (9/24/02 Order of
Magistrate Judge McCarthy at 4 (admonishing FOP for engaging in “sharp practices™).) With
respect to these misrepresentations, Magistrate Judge McCarthy _stated: |

Any representations by the FOP contrary to these findings are simply untrue and
intcrtere with the ability of this Magiqtratc J udge and the parties to develop a fair
' and expeditious schedule in this matter. Simply stated, when a party makes
express representations to the Court, and the Court relies on such representati ons,
that party carmot, at a later date, untruthfully claim that it never made such
representations or that prejudice will result from the Court acting in accordance
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was Plaintiffs who, objecting to the FOP*S delayed 'requ.est ﬁ)r mtmenﬁbn, .suggested that

parties and causes of action may have to be added. Specifically, Plaintiffs argued that

intervention should be denied because it would prejudice their intéfésts by requiring that

Plaintiffs amend the complaint to add causes of action against the FOP for its failure to represent

African-American police officers who have brought forth valid discrimination grievances. (Pls.’

Add’l Resp. to Mot. to Intervene by Lodge #93 of the Fraternal Order of Police at 5-6.)** In

response to Plaintiffs’ assertion of prejudice, the Court, in its'IScpteﬁmer: 10, 2002 order granting

intervention, stated the following:

The Court finds that the intervention of the FOP will not necessitate further
plcadings or additional discovery, as suggested by the Plaintiffs. To the contrary,
the FOP is being granted intervenor status in this case as it is currently plead. As
a result, the FOP will be a full participant and party to the proceedings, and it will
be bound® by any adjudication resulting from the Plaintiffs claims for equitable

with such representations. To do so undermines the integrity of the process.

(Id.; see also 11/19/02 Order (overruling FOP’s objections to Magistrate Judge McCarthy’s
order).)

(1d.)

% Specifically, the Plaintiffs’ brief in opposition to the FOP’s motion to intervene stated:

If the FOP becomes a party, Plaintiffs plan on making specific allegations against
the FOP, so that it can defend its own wrongdoings, not just serve as second team
for the City. For years, the FOP has turned a blind eye to issues of racial
discrimination within the Tulsa Police Department, refusing to represcnt black |
officers who have brought forth valid discrimination grievances. This, of course,
is not only a violation of the Collective Bargaining Agreement (CBA), but also a
violation of federal non-discrimination laws.

% The Court’s statement, in its Scptember 10, 2002 order, that the FOP would be

“bound” by any adjudication resulting from Plaintiffs’ claims in this case, refers to the basic
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| relief stated in _its_second_.am'ended complaint. At this time, the Court finds no

basis in the record to support a motion to further amend the pleadings.

(9/10/02 Order at 14 n.8 (footnote not in original).) Therefore, the Court finds that the record
does not support the FOP’s. assertion that its failure to assert claims or causes of action against
the partics in this case was cfue to a limitation imposed by the Court;%

The Court fu_rther ﬁ:nds that the. FOP has taken full advantqgé of the oppbrtunity to
participate in the fairness hearings on the December 2002 Decree. Tn this regard, the FOP filed
sixty-four pages of obj ections to fhé December 2002 Deérec, (F OPsObjectwnsFOP’ s
Objections, Ex. A.), and, at {lle_faimess hearings, the FOP called witnesses and introduced
evidence in support of those objections. Sce Local No. 93, 478 U.S. at 528-29; see also Jones,

741 F.2d at 325 (“Appellant was afforded the full panoply of procedural due process when he .

principle that “if persons are improperly prevented from mtervenm g as parties to the consent
decree litigation, they should not be bound by its results. » Edwards v. City of Houston, 78 F. 3d
983, 998 n.19 (5th Cir. 1996). See also S anguine, 798 F.2d at 329 Thereforc, although the
Court finds that this decision will preclude the FOP from later arguing that the en entry of the
proposed consent decree violates its rights under the CBA and Oklahoma law, the Court
nevertheless finds, for the reasons articul ated above that the December 2002 Decree does not
impose any legal duties or obllgations on the FOP or bind the FOP to do or not to do anything.

% Morcover, the Court notes that, in its objections, the FOP claims that it “has both
defenses and affirmative claims.” (Id.) The FOP explains that its defenses to the proposed
decree include its assertion that there has been “no finding of liability to justify imposing
obligations on the FOP or its members.” (Id. at 3 n.5.) The FOP explams that its “affirmative
claims™ include its contcntion that the pr0posed decree i is a “violation of the CBA and federal
state and local law.” (Id. at 3 n.6. (stating only that FOP has “afﬁnnatwe claims” “[s]uch as
violation of the CBA and federal, state and local law.”) Therefore, even if the Court’s September
10, 2002 order could have been construed as a prolnbltmn on the filing of counterclaims or cross-
claims by the FOP, the Court, nevertheless, finds that the FOP’s “affirmative claims” are nothmg
more than its objections to the approval of the December 2002 Decree and are not separate
causes of action assertcd against either Plaintiffs or the City.
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received adequate notice of the settlement hearing and had the si gniﬁCzint opiatartlmity to be heard

by submitting an extensive memorandum to the court pﬁof to the hearing detailing his objection

to the settlement.”); Ruiter & Wilbanks Corp., 314 F.3d at 1187 (“The”_faﬁdam;emai requirement
of due process is the opportunity to be fleard at a meaningful time in 2 meaningful manner.”)
(internal quotations and citations omitted).

Therefore, because the December 2002 Decree does not bind the FOP to act or to refrain
from acting, does not impose any legal duties upon the FOP_,. and d_oes not purport to resolve any
claims asserted by the FOP, the Court finds that the facts of the 'instant' case are virtually
indistinguishable from the facts iri Local No. 93 wherc the Supreme Court uphé]d the district
court’s app_roval of a consent decree over the objections of the non-consenting union. See Local
No. 93, 478 U.S. at 528-29. The Court further finds that, béééﬁjsé the FOP has had the
opportunity to present its objections to the proposed decree and becausc the Court has throughly
considered those objections, thc FOP has been atforded “all the process that [it] was due.” See
id. Thus, the. Court finds that it may approve the December 2002 Decree over_the FOP’s
objections. |

IV

Having found that the proposed decree satisfics the G__bttlieb factors and that it does not

violate the FOP’s contractual or legal rights, the Court must next determine whether the proposed

decree violates state or federal law. United States v. Colo., 937 F.2d at 509 (“[T]he district court

must ensure that the agreement is not illegal, a product of collusion, or against the public

intercst.”); Hialeah, 140 F.3d at 973 (“The district court has the responsibility to insure that a
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consent decree is not unlawful, unreasonable, or iﬁequitable.") (interﬁal Quotations and citéﬁons
omitted).

The Coutt finds that the December 2002 Decree, for many éf the reasons expiairied inthe
previous sections of this order, does not violate state or federal law and is not illegal. The Court
finds that the Decemtber 2002 Decree is a prudent and balanced coﬁprbmise between the parties

~ and that its terms are appropriately related to the allegations contained in the second amended
complaint. See Local No. 93, 478 U.S. at 525 (staiinig that consent decree must “come within the
general scope of the case made by the pleadings, and must further the objectives of the law upon
which thé_ complaint was based”) (interna! quotations and citations omitted), The December
2002 Decree, unlike th challenged decree in Local No. 93, which c’q'n:'taiﬁed an affirmative
action and quota program to remedy the allegations of past discrimin_aﬁon, sets forth certain race-
- neutral policies and practices to be adopted by the City as a response" to the claims of pa.ét
discrimination in this case. Thus, the Court finds that, in addition to bcmg lawful, the December
2002 Decree is also reasonable and equitable.
| v
Finally, the Court must determine whether the adoption and approval of the proﬁosed

decree furthers the interests of the City and the community at large. &e_e; 7B Charles Alan Wright

& Arthur R. Miller, Federal Practice and Procedure § 1979.1 (2d od. 1986 & 2001 Supp.) (stating
that district courts must ensure that the settlement of a class action is “in the best inlerests of

those who will be affected by it.”); United States v. Colo., 937 F.2d 505, 509 (10th Cir. 1991)

 (requiring district courts to ensure that settlement is i_lot “against the public inferest™).
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For the reasons set forth below, the Court finds that the December 2002 Decree is in the
best interest of the Tulsa commumity. The record reflects that, during the nine years that this case
has been litigated, it has bred divisiveness in the community. At the faimess hearings regarding
the April 2002 decree, former Mayor Savage testified about the divisiveness of the lawsuit and
about the increasing divisiveness created by its continued liti gation:

[The casc at bar] was a very divisive lawsuit and over the period of time, six,

sever, eight years that it has been underway has grown increasingly divisive. My

experience with litigation involving the City of Tulsa is that if a settlement can

occur then it is beneficial for all of the partles, and certainly in a case where there

are heightened emotions wh_e_re there is — there are disputes within a working

environment, to settle those disputes by virtue of mutual agreement is preferable,

in my view, to litigation.

(6/13/02 Tr. at 18:15-25.) Simiarly, Mayor LaFortune, noting the ncg'aﬁifé'atmosﬁh.m'e created.
within the TPD during the faitness hearings themselves, testified that he beélieves the proposed
decree is a “golden opportunity” to resolve this litigation and one that allows the Cify and the

TPD to move forward. (1/21/03 Tr. at 26:12-27:5.)

%7 Mayor LaFortunc articulated five distinct reasons that weigh in favor of support for the
December 2002 Decree. First, Mayor LaFortune testified that he believes the proposed decree is
cost effective. (Sce, e.g., 1/21/03 Tr. at 2:6.) Second, he testified that he believes the proposed
decree is fair to all of the parties. (Id. at 25:7-15.) In this regard, Mayor LaFortune, noted
“thirty-two substantive revisions” ﬁ'om the Apnl 2002 Decree, explaining that he worked very
hard to incorporate the FOP’s objections articulated at the June and July 2002 fairness hearings
into the December 2002 Decree. (Id.) Third, the mayor testified that The belicves the decree is
progressive because it “contain[s] a number of very positive policies and on the cutting edge type
of policies such as the CALEA Accredltatlon [and] the establishment of a career development
section in the department.” (Id. at 25:16-21. ) Fourth, Mayor LaFortune testlﬁcd that he belteves
the proposed decrec should be approved because Chief Been believes he can administer it. (Id. at
25:22-26:11.) Finally, the mayor testified, as noted above, that he believes that the proposed
decree is a “golden opportunity to resolve this almost decade old piece of litigation” and allow
the City and TPD to move forward. (Id. at 26:12-27:12.)
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The Court winiés_sqd the div_isivenésé created by this'iitig;tfim{ dm{ﬂg the faimess
hearings conducted by the Court in Juie and July 2002. While t‘he: parties, in the well of the
courtroom, contested the existence of racial diviéi%reﬂeS&" witnesses noted that the gallcfy was
distinctly divided along racial lines, with Afriéanﬂmeﬁcan offi cers sitting on one side and white
officers on the other. (See 7/15/02 Tr, at 257:2-7.)%

The Court finds that subsequent litigation and a trial likely would éxécerbate.this

division.” See. e.g., Wllhams 720 F.2d at 923 (“Consent decrees minimize the delay, expense,

The Court has the highest respect for Mayor LaFortune and the record makes clear his
commitment to the improvement of the City and his desire to constructively address the issues
raised by the instant lawsuit. The Court, therefore, gives great weight to Mayor LaFortune’s
analysis, reasoning, and conclusion that the proposed decree is in the best interest of the Tulsa
commumity. '

% The racial divide described by the witnesses in swom teqtunony was also reported in
the Tulsa World: -

As they had done during the June 13 and June 20 hearings concemmg the
proposed settlement of a racial discrimination suit against the city, black officers
on Monday had gravitated to the rows in the gallery behind the plaintiffs” table
whilc white officers sat across the aisle behind a table where Fraternal Order of
Police attorncys were stationed.

David Harper, Racfal Division Is Cited, TULSA WORLD, July 16, 2002, at Al

% For example, in their second amended complaint, Plaintiffs allege that “African-
American officers are subjected to harsher discipline and arc more likely to be discharged than
similarly situated white officers.” (Second Am. Compl. at 9.) In order to prove this claim,
Plaintiffs would have been rcqmred to adduce evidence at trial that white officers who engaged
in arguably the same “wrongful conduct” as Afrlcan American officers were not disciplined or
terminated, whife African-American ofﬁcers were. In other words, the testimony at trial would
have largely consisted of comparisons of the bases for discipline of s1m11ar1y -sitnated African-
American and Caucasian officers. This spemﬁc testimony regarding individual officers’ conduct
would not only have been negative in nature but also hi ghly personal, and such tcstlmony would
have undoubtedly generated adverse pubhuty for the City, the TPD and officers of all races, in
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psychological bittémess, and adversé publicity which freqliently accompames édjudicated
guilt.””). Indeed, during the recent fairness hearings, Mayor LaFortune testified that he bélié{}es'a
trial on the merits would be “very destructi ve” to both the TPD anc’i the City. (1/21/03 Tr. at'
26:16~ 27:5.) |

In addition to adversely affecting the atmosphere of the community, continued
prosecution of this case would also be financially destructive to the“C'i'_ty. As described above,
the taxpayers of the City of Tulsa have borne at lcast $2 million of fees and expenses incurred in
defending this action. If the December 2002 Decree is rejected, ﬂle taxi)ayers.will be called upon
again to bear the costs of further litigation. To 'lhli's.end, Mayor LaFé;ﬁme testified at the fairness
hcarings that, because the City is “struggling economically,” a trial on the merits would be
particularly damaging. (1/21/03 Tr. at 26:16 — 27:5.) He stated thaf he can ;‘ohly ifnzigﬁw” what
the amount of attorney tees incurred by the City would be if this case had proceeded to a trial on
the merits. (1/21/03 Tr. at 51:6-14.)

For essentially the same reasons that the proposed decree is in the besf interest of the City

and the community in this case, it is settled law that voluntary settlement is the 'preferred method

of eliminating employment discrimination. EEQC v. Courtwright, 611 F.2d 795, 799 (10th Cir.

1979); Hialeah, 140 F.3d at 974. “The Suprefﬁe Court has emphasized on several recent
occasions that Congress has expressed a ‘strong preference’ for encouraging voluntary
setttements of Title VII actions.” Williams, 720 F.2d at 923 (cataloguihg' opinions regarding

settlement as preferred method of resolution).

particular those individual officcrs whose conduct was the subject of testimony.
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Against this backdrop of a preference for :_leﬁnténf séﬁléihlent of di.s;c.rimin“at.ion aétiohs,
the Court has reviewed and considercd the various objecﬁons and tesﬁmony of individual
nonclass members both in opposition to, and in support of, the proposed decree in determining
whether the December Zﬁ_OZ Decree is in the best intercst of the City of Tulsa and the cbnnnﬁnity
at large.

First, the Court bas considered the testimony of three prominent and respected leaders of
the Tulsa community who testified at the fairness hearings before the Court in Support of the
proposed decree. Reverend Weldon Lewis Tisdale, pastor of Friendship Missionary Baptist
Church, testified that the propose_d.decree “is a powerful instrument [and] vehicle to begin the
reconciliation, the healing of deep-seated and 'opéh'woﬁnd's that have been in this 'ci'fy for more
than 80 years.” (1/22/03 Tr. at 255:3-256:13.) Reverend Milford J, Carter, pastor of Sanc'tim'ry' .
Evangelistic Church, '™ testified that the lawsuit has contributed to the City’s polarization along
racial lines. (Id. at 263:6-20.) Rex;er_end Carter further testified that .ﬁe believes the ﬁroposed_
decree will “scrve as a catalyst to effect the change that [he] bélieve[s] most everybody in the

city is ready for.” (Id.) Finally, Nancy Day, the Executive Director of the Tulsa Region of the

1% Reverend Carter testified that he is also involved with Umted Pastors for Commumty
and Apostolic City Transformation. (1/22/03 Tr, at 961 14-263:2.) Reverend Catter testified
that “United Pastors for Commumty is [a] group of some 30 plus pastors in and around the North
Tulsa community who have rallied together to deal with issues that have separated our
community and to stand for justice regarding the changes that we see necessary in the
community.” (Id. at 261:14-19.) He testified that Apostohc City Transformation is a group of _
four churches that work towards accomphshmg pomts of umty in the C1ty (_ at 262 18-263:2.)
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National COnferénce for Community and J ﬁ_stice' {the “NC CJ” 1.01'“}'1"1(; has been involved during
the last two years in Tulsa’s racial reconciliation project, testificd that the board of NCCJ
believes a swift and equitable re.solut_ion to the case would help the community to move
forward.'™ |

Second, the Court has reviewed and given serious consideration to the individual
objections to the proposed decree filed by 214 FOP members and three citizens on January 16,

2003.1%  Although nonclass menibcré_ genefally have no standing to object to the settlement of a

class action, Howard B, Newberg and Alba Conte, Newberg on Class Actions § 11.55, at 11-134

100 Ms. Day testified that the “NCC]J is a national human relations organization founded
“in 1927 as the National Conference of Christians and Jews, [whlch is] now the National

Conference for Community and Justice.” (1/27/03 Tr. at 326:17-327:1.) Ms. Day explained that

the NCCJ works “to fight bias, bigotry and racism in America, [and] to promote understanding
and rcspect among all peoples of all races, religions, and cultures.” (Id.)

2 The FOP attempts to make much out of the tact that several witnesses testifying on
behalf of Plaintiffs and the City had not read the Ob_] ectmns ﬁlocl by the individual officers. The
Court, however, finds the FOP’s drgument unpersuasive. In this regard, the Court notes that the
FQP’s President, Robert Jackson, testlﬁcd that he himself had read only one of the 214
individual ob]ectlous (1/28/03 Tr. at 643 34y

'3 Plaintiffs and the City argue that less weight should be afforded to the individual
officers’ objections because many of those objections were either in substantially similar form or
identical to objections found in a list developed by the FOP and distributed to its membership
cntitled “Reasons for Objecting to the Proposed Settlement and Congent Decree.” In this regard,
Plaintiffs elicited testimony at the fairness hearmgs from FOP Presxdent Robcrt Jackson that this
list was distributed to the FOP mcmbershlp in order to “[g1vc] them 1deas as to help them as to
what to say, if they needed it.” ( 1f28/03 Tr. at 704:13-16)

The Court finds that the fact that many of the individual officers’ objections were
prepared pursuant to a form distributed to them by the FOP does not diminish the fact that these
individuals took the time to communicate their views on this issue directly to the Court.
Accordingly, the Court finds that, contrary to the suggestion of Plaintiffs and the City, this
should not affect the serious consideration afforded these individual officers’ objections.
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(3d ed. 1992) (eiting Gould v. Alleco, '_tnc., 883 _F.2:.d_ ..28_.1.,'.2.84 '(4ih' Cir. 1989)), the Court
recogniées these o'fﬁoérs’ objections as evidéﬁcé of tlﬁeir: siﬁcerity and éoncern regarding the
proposed decree and, thereforé, has carefully reviewed each .objection in considering whether the
proposed decree is in the public’s interest.*

Upon review of the individual union members’ objections, the Court finds that the
overwhelming majority of the concerns expressed do not substantively differ from thc obj ecﬁoné
présented. in this case by the union itself. Therefore, to the extent that t_he.ol';ij ections raised by
individual officcrs are the same as those identified by the 1midm which deal with contractual and

- legal rights under the CBA and the FPAA, the Court finds that those objections have been
addressed in great detail throughout this order and tha_t.a separate analysis of each of these issues
need not be rehearscd here.'” |

‘The Court has given exhaustive consideration to the good faith objections filed by the

% The FOP, referring to the Court’s comments at the hearing on January 21, 2003 that it
would consider each written objection as if it were a “sworn good-faith statement,” argues that
more African-American officers testified against the proposed decree than in favor of'it. The
Court, however, rejects the FOP’s argument in this regard. It is settled law that the number of
witnesses is not controlling, Furthermore, the Court finds it significant that only two members of
the Plaintiff class objected to the proposed decree.

195 The predominant objection by the union members is that fhe allegations of
discrimination in the second amended complaint are untryc. (8¢e, e.55., D, Liedorff’s Obj. to
Proposed Settlement and Consent Decreg; D. Brockman'’s Obj. to Pr0posed Scttlement and
Consent Decree; R. Mann’s Obj. to Proposed Settlerent and Consent Decrce ) However, as
discussed above, in assessing the adequacy of the settlement, district courts need not decide the
merits of the case or perform their own independent investigation. See Gottlich, 11 F.3d at 1015.
Accordingly, because a decision on the merits of this case is mdppropnatc in determining |
whether the December 2002 is in the pubhc s best interest, the Court finds that this objection is
not a sufficient basis upon which to find that the proposed decree is not in the best interest of the
City and the community at large.
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FOP and its members. To the extent that those objections are not _ba-__s;ed on contractual ri ghts
under the CBA or legal rights under state law, however, t'hey' must be wei ghed against the clear
gains and oppormnitieszp'resented. by the proposed décree.% For all of these reasons, the Court
finds that the record supports the concltsi_on that approval of thé December 2002 Decree is in the
best interest of the City of Tulsa and the community at large.
VI

Based upon a careful review of fhc terms of the December 2002 Décfée, the bbjections
filed thereto, and the factors to Ee coﬁsid_ered by the Court in determinin g the faimess of such a
settlement, the Court finds that the December 2002 Decree is wise, fair, and ﬁiilj{ sufjported by
law.

The Cit_y and Plaintiffs have engaged in divisive liti gation for over nine years. During
this period, both individual law enforcement officers and City officials have been subjected to
destructive aﬁl.le.gations and recriminations. Many honorable men and Worheli, the TPD, and the

community at large have suffered as a result. The City and the Plaintiffs have now entered into a

106 The Court, in deciding that the proposed decree is in the best intercst of the
community, has also considered the opnuons of those mvolved in the casc for the past nine years.
As noted above, it is evident by their submission of a proposed decree that Plaintiffs and the City
have recognized the “value of a resolution by negotiated agreement between the parties.” See
Kaulev v, United States, No. CIV 8§4-3306-T, 1991 WL 1281535, *3 (W. D. Okla. Dec. 6, 2001)
(approving settlement agreement over third-party obj ections). This recognition is further

evidenced by the many months Plaintiffs and the City have spent in settlement negotiations in an

effort to craft such a resolution. The Court finds that the December 2002 Decree is a better
resolution of this case than would have come from a trial on the ments and a subsequent appeal.
Id. (“Being the efforts of especially knowledgeable persons, it offers improvements in forms
substantially beyond the prospects of a litigated conclusion.™.
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proposed consent decree to end this l_aw:sui.t__. This res_olht_ior_x_ was 'cfafted'i'n' good faith and offers
the parties and the commmunity the opportunity to settle this case and move forward.

The Court hereby approveé and adopts the December 20.02 Decree as a reasonable,
adequate, and just resoltution of the clain.ls.r_aiscd.in this action.

IT IS SO ORDERED.

This 12th day of May, 2003,

ven Erll; Holmes
United States District Judge
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