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PRELIMINARY STATEMENT 
 There are three defendants before the Court in these summary judgment 

proceedings:  the United States and FBI agents Gneckow and Mace.  This brief concerns 

only the claims against the United States under the Federal Tort Claims Act (FTCA).   

Specifically, Plaintiff Mr. al-Kidd (1) moves for summary judgment against the United 

States on his false imprisonment and abuse of process claims, and (2) opposes the 

government’s summary judgment motion on these claims.  The claims against the 

individual defendants, agents Gneckow and Mace, are addressed in a separate motion and 

memorandum.  

BACKGROUND 

The United States previously moved to dismiss both of Plaintiff’s FTCA claims.  

The Court denied that motion, finding that Plaintiff’s complaint had set forth sufficient 

allegations to proceed on his claims of false imprisonment and abuse of process.  Mem. 

Order 9, 12, 16 (Dkt. No. 78).1 

To avoid repetition, Plaintiff will not fully repeat the factual and procedural 

background of the case, and respectfully requests that the background section of his brief 

regarding the individual defendants be incorporated herein.  Plaintiff makes only the 

following additional point to respond to a statement in the United States’ brief.  The 

government suggests that the length of Mr. al-Kidd’s detention was due to his own acts.  

U.S. Br. 22.  As the transcript of Mr. al-Kidd’s March 17, 2003 Virginia hearing shows, 

see Pl. Ex. 19, that is a highly misleading account of what occurred.  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1 Neither of Plaintiff’s FTCA claims is affected by the Supreme Court’s ruling, since both 
are based on state law, and not the Fourth Amendment.  See Ashcroft v. al-Kidd, 131 S. 
Ct. 2074 (2011) (analyzing only Fourth Amendment pretext claim). 
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When Mr. al-Kidd was brought before the Magistrate Judge in Virginia, he was 

not appointed counsel.  He explained to the Court that he had always cooperated with the 

FBI, would continue to cooperate and did not understand why the FBI had arrested him 

given his prior cooperation.  The Magistrate Judge stated that although he was entitled to 

a release hearing in Virginia, he might be “better served” going to Idaho for the hearing, 

at which point the government attorney represented that Mr. al-Kidd would be brought to 

Idaho “as quickly as possible.”  Acting without counsel, Mr. al-Kidd acquiesced to the 

Magistrate Judge’s suggestion and agreed to have the hearing in Idaho.  Pl. Facts ¶ 42.  

The fact that it took the government so long to transfer him to Idaho simply cannot be 

attributed to Mr. al-Kidd.  Indeed, not only did the government delay the transfer from 

Virginia for another seven days, it also first brought him to an Oklahoma detention center 

where he was subjected to harsh conditions, including two strip searches within 24 hours.  

See al-Kidd v. Sugrue, No. CIV-06-1133-R, 2007 WL 2446750, at *8 (W.D. Okla. Aug. 

23, 2007) (holding that Mr. al-Kidd’s clearly established Fourth Amendment rights were 

violated because warden “could not have reasonably believed in 2003” that strip-searches 

and body cavity inspections of “a material witness detainee such as the Plaintiff . . . did 

not violate the law”).  

ARGUMENT 
I. NEITHER PROSECUTORIAL IMMUNITY NOR THE DISCRETIONARY 

FUNCTION EXCEPTION SHIELDS THE UNITED STATES FROM 
LIABILITY. 

 
Defendant’s initial argument is that both the FTCA claims should be dismissed 

because the United States is either (a) entitled to absolute prosecutorial immunity, or (b) 
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shielded by the discretionary function exception to the FTCA.  Both arguments are 

incorrect.   

A. Defendant’s Assertion Of Prosecutorial Immunity Is Meritless. 

Defendant’s FTCA liability is focused on actions taken by law enforcement 

agents: gathering facts to support probable cause for a warrant, and swearing to those 

facts in support of the warrant application.  The Supreme Court has squarely held that 

neither of these functions is covered by prosecutorial immunity.  See Buckley v. 

Fitzsimmons, 509 U.S. 259, 274 (1993) (gathering evidence to establish probable cause); 

Malley v. Briggs, 475 U.S. 335, 340-41 (1986) (swearing to facts in affidavit in support 

of arrest warrant application).  In fact, Defendant does not cite—and Plaintiff has not 

found—a single case extending prosecutorial immunity to a law enforcement officer for 

procuring an arrest warrant—and certainly not a material witness warrant. 

Ultimately, Defendant appears to recognize that courts have not afforded police 

officers absolute prosecutorial immunity.  Defendant attempts to shoehorn this case into 

the prosecutorial box by stating that the warrant application was submitted by AUSA 

Lindquist.  But that theory proves too much.  All material witness warrants—indeed, 

virtually all federal arrest and search warrants—are technically sought by a prosecutor.  If 

Defendant’s novel theory were correct, it would mean that police officers would always 

be entitled to absolute prosecutorial immunity.2 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
2 Extending absolute prosecutorial immunity to cover a law enforcement officer would be 
particularly inappropriate in a case like the instant one.  Agent Gneckow not only 
requested that a material witness warrant be sought, but also gave Lindquist incomplete 
information regarding impracticability.  Pl. Facts ¶ 38, Pl. Ex. 2, Gneckow Dep. 201 (“So 
you didn’t provide [Lindquist] with additional facts beyond those in the affidavit?  A. 
Right.”).  
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Notably, even actual prosecutors are not entitled to absolute immunity where they 

swear to facts, as Mace and Gneckow did here in the affidavit.  See Kalina v. Fletcher, 

522 U.S. 118, 131 (1997) (prosecutor was not protected by absolute immunity for 

“personally attesting to the truth of the averments” in a certification of probable cause).  

Moreover, the fact that AUSA Lindquist reviewed the agents’ affidavit cannot be the 

basis for extending absolute immunity to the agents’ actions.  In fact, as the Ninth Circuit 

recently made clear in an en banc decision, a law enforcement officer is not entitled even 

to qualified immunity simply because a prosecutor signed off on the warrant.  See 

Millender v. County of Los Angeles, 620 F.3d 1016, 1034 (9th Cir. 2010) (en banc) (“[A] 

neutral magistrate’s approval (and, a fortiori, a non-neutral prosecutor’s) cannot absolve 

an officer of liability.”), cert. granted, 131 S. Ct. 2057 (2011).3 

In sum, the United States’ liability in this case is premised on the actions of its 

FBI agents.  There is thus no conceivable ground for affording the United States absolute 

prosecutorial immunity.  

B. The Discretionary Function Exception Does Not Apply In This Case.  

Defendant’s “discretionary function” argument was made at the motion to dismiss 

stage and was based on the very same case on which Defendant now largely relies, 

General Dynamics Corp. v. United States, 139 F.3d 1280, 1283 (9th Cir. 1998).  This 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
3 Significantly, as the Supreme Court and Ninth Circuit made clear, it is not evident that 
AUSA Lindquist would receive absolute prosecutorial immunity even if he had not sworn 
to facts and had merely submitted the warrant application.  The Supreme Court in this 
case specifically declined to decide whether a prosecutor has absolute immunity for the 
act of seeking a material witness warrant.  Al-Kidd, 131 S. Ct. at 2085; see also al-Kidd v. 
Ashcroft, 580 F.3d 949, 963 (9th Cir. 2009) (“We hold . . . that when a prosecutor seeks a 
material witness warrant in order to investigate or preemptively detain a suspect, rather 
than to secure his testimony at another’s trial, the prosecutor is entitled at most to 
qualified, rather than absolute, immunity.”), overruled on other grounds. 
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Court expressly rejected the argument.  See Mem. Order 14 (Dkt. No. 78) (discussing 

General Dynamics).  As this Court explained, the discretionary function exception does 

not shield the United States from liability for the act of unlawfully seeking a warrant.  See 

Mem. Order 15-16 (Dkt. No. 78); see also Galvin v. Hay, 374 F.3d 739, 758 & n.13 (9th 

Cir. 2004) (holding that discretionary function does not apply where officials “violate 

constitutional rights or federal statutes” or “exceed the scope of . . . [their] authority”) 

(internal quotation marks and citations omitted); Nurse v. United States, 226 F.3d 996, 

1002 (9th Cir. 2000) (“Governmental conduct cannot be discretionary if it violates a legal 

mandate.”); cf. El Badrawi v. Dep’t of Homeland Sec., 579 F. Supp. 2d 249, 275 (D. 

Conn. 2008) (“[I]f El Badrawi succeeds in proving his false arrest/false imprisonment 

claim, he will have succeeded in showing that the defendants acted unconstitutionally. . . 

. The discretionary functions exception does not bar El Badrawi’s FTCA claims.”). 

Defendant nonetheless argues that the discretionary function exception applies 

because seeking a warrant involves a “policy” judgment about what facts to include in the 

affidavit and whether to seek the warrant at all.  But drafting a factual affidavit in support 

of a warrant is not the type of “policy” judgment with which the discretionary function 

exception is concerned.  Whisnant v. United States, 400 F.3d 1177, 1181 (9th Cir. 2005) 

(explaining that the discretionary function exception applies to “social, economic, or 

political policy” considerations).   

Agents may have discretion whether to seek a material witness warrant once 

probable cause is established.  But they certainly do not have policy discretion to seek an 

arrest warrant without probable cause.  A law enforcement officer has a non-discretionary 

duty to comply with the material witness statute and Fourth Amendment’s probable cause 
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requirement, and clearly may not make a “policy” judgment to withhold accurate, 

material facts from the Magistrate Judge.4   

Defendant also argues that because AUSA Lindquist reviewed and officially 

submitted the warrant, the discretionary function exception should apply.  But as 

discussed above in Section I.A, Defendant cannot avoid liability for its agents’ factual 

affidavit by shifting the focus onto the AUSA.  A material witness warrant will always be 

officially submitted by an AUSA.  That does not relieve the agents of the responsibility to 

comply with the probable cause requirements of the statute and the Fourth Amendment, 

or of their obligation to supply all of the available material information in an accurate 

manner.   

In short, the discretionary function exception is designed to shield true “policy” 

decisions.  As this Court previously held, the discretionary function does not relieve the 

United States and its agents from complying with a “legal mandate.”  Mem. Order 15 

(Dkt. No. 78).  

 
II. MR. AL-KIDD IS ENTITLED TO SUMMARY JUDGMENT, AND THE 

GOVERNMENT’S MOTION SHOULD BE DENIED, AS TO HIS FALSE 
IMPRISONMENT CLAIM BECAUSE PROBABLE CAUSE WAS 
LACKING FOR HIS ARREST. 

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
4 Defendant’s reliance on General Dynamics is thus misplaced, as that case involved 
whether to bring a prosecution.  Defendant also cites a few district court cases, see U.S. 
Br. 5, but none involved a material witness warrant.  Moreover, all but one of 
Defendant’s cases (Casillas v. United States, No. 07-395, 2009 WL 735193 (D. Ariz. 
Feb. 11, 2009)) are old decisions from outside of this Circuit, and Casillas does not even 
cite the Ninth Circuit’s controlling decision in Galvin, 374 F.3d at 758 & n.13.  As this 
Court made clear in denying Defendant’s motion to dismiss, Galvin rejects the idea that 
the United States can take refuge in the discretionary function exception where an official 
“violates the constitution or a statute.”  Mem. Order 15 (Dkt. No. 78) (discretionary 
function does not excuse violation of a “legal mandate”). 
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The FTCA specifically permits the government to be held liable for false 

imprisonment when such a claim arises out of the acts or omissions of federal officers.  

See 28 U.S.C. § 2680(h); Galvin, 374 F.3d at 741-42; see also El Badrawi v. United 

States, 787 F. Supp. 2d 204, 229-30 (D. Conn. 2011) (granting summary judgment to 

plaintiff on FTCA false imprisonment claim). 

This Court has previously set forth the standard for making out a FTCA false 

imprisonment claim: a person must unlawfully restrain the physical liberty of another 

without adequate legal justification or without probable cause.  Mem. Order 5 (Dkt. No. 

78) (citing Clark v. Alloway, 170 P.2d 425, 428 (Idaho 1946)).  In denying the United 

States’ motion to dismiss, the Court concluded that Plaintiff had alleged sufficient facts to 

satisfy this standard.  The remaining question is therefore factual: whether the arrest 

warrant was supported by probable cause.  Mem. Order 7, 9 (Dkt. No. 78); see also 

Sprague v. City of Burley, 710 P.2d 566, 574 (Idaho 1985).5   

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
5 The United States contends that it cannot be held liable for false imprisonment, and 
should be given a form of immunity, because its officers simply executed a warrant 
issued by a magistrate and there was nothing irregular in the process of issuing that 
warrant.  But the United States unsuccessfully made this identical legal argument in its 
motion to dismiss in this case.  As this Court correctly held in rejecting that argument, 
Plaintiff’s case is based on the actions of the officers who procured the warrant and who 
are alleged, among other things, to have omitted material information from the affidavit; 
Plaintiff’s case is not based on the act of simply executing the warrant (which was done 
by officers in Virginia who did not work on the al-Kidd matter, see Pl. Facts ¶¶14-15; Pl. 
Ex. 2, Gneckow Dep. 189-92, and who thus had no reason to know whether or not the 
warrant established probable cause).  See Mem. Order 6 (Dkt. No. 78) (noting the 
protection of a facially valid warrant “is limited to when the officer is not involved in the 
procurement of the warrant”); see also Bender v. City of Seattle, 664 P.2d 492, 499-500 
(Wash. 1983) (explaining that where an officer procures a warrant, immunity is not 
proper because the officer “is in a position to control the flow of information to the 
magistrate” and “should not be allowed to ‘cleanse’ the transaction by supplying only 
those facts favorable to the issuance of a warrant”).  

The government’s reliance on Hansen v. Lowe, 100 P.2d 51 (Idaho 1940), is thus 
misplaced.  U.S. Br. 15.  In direct contrast to this case, Hansen involved officers who 
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A. There Was No Probable Cause To Believe That It Would Be 
Impracticable To Secure Mr. al-Kidd’s Testimony By Subpoena. 

 
The affidavit on which Mr. al-Kidd’s arrest warrant was based consisted of only 

three sentences directly pertaining to whether Mr. al-Kidd’s testimony could be secured 

voluntarily or by subpoena, without the need for arrest: 

Kidd is scheduled to take a one-way, first class flight (costing approximately 
$5,000.00) to Saudi Arabia on Sunday, March 16, 2003, at approximately 6:00 
EST.  He is scheduled to fly from Dulles International Airport to JFK 
International Airport in New York and then to Saudi Arabia.  
                                         * * * 
It is believed that if Al-Kidd travels to Saudi Arabia, the United States 
Government will be unable to secure his presence at trial via subpoena.  

 

Pl. Facts ¶ 25 (citing Pl. Ex. 1, Pl. Docs 2038).  Defendants thus sought to establish 

impracticability based on nothing more than their assertion that Mr. al-Kidd was taking a 

trip without a return ticket and was flying first-class.  Those facts were untrue, as the 

government now concedes.  See infra at 11-12.  But even if true, no reasonable officer 

could have viewed the affidavit as sufficient in light of the Ninth Circuit’s longstanding 

interpretation of the material witness statute.   

In Bacon v. United States, 449 F.2d 933 (9th Cir. 1971), the Ninth Circuit ruled 

that the FBI had failed to establish probable cause of flight risk—despite the fact that the 

witness had “access to large sums of money,” had “personal contact with fugitives from 

justice,” and had fled to an “adjoining rooftop” when the FBI sought her arrest.  Id. at 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
executed—but did not procure—the warrant.  Hansen, 100 P.2d at 56 (providing 
immunity for officers who executed seemingly valid warrants because it is not realistic 
for them “to examine into the merits of the case and every step taken by the officers who 
issued process”).  Indeed, in rejecting the United States’ motion to dismiss, this Court 
expressly pointed to Hansen to show why the government’s theory was incorrect in a 
case where, as here, the officers were the ones who procured the warrant.  Mem. Order 6-
7 (Dkt. No. 78).  
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944-45.  The Court emphasized that the witness’s access to large sums of money was “at 

best remotely relevant to her possible recalcitrance.”  Id. at 944.  The Court discounted 

the importance of the money, even in conjunction with the fact that the witness had 

personal contacts with fugitives, explaining that it “at most tends to show that if Bacon 

wished to flee, she might be able to do so successfully.  It does not support the conclusion 

that she would be likely to flee or go underground.”  Id. (emphasis in original). 

The Court also concluded that the witness’s capture on the adjoining rooftop did 

not establish flight risk.  Significantly, the Court did not dispute that an “inference can be 

drawn that Bacon wished to avoid apprehension” by fleeing when the FBI came to arrest 

her at her home.  Id. at 944.  But the Court refused to draw the “further inference” that the 

witness would not have complied with a subpoena to testify.  Id.  

In Arnsberg v. United States, 757 F.2d 971 (9th Cir. 1985), the officers obtained a 

warrant only after having made several attempts to subpoena the witness—looking for 

him at work and his home, calling his friends, and twice leaving a subpoena with his 

employees—and after the witness said he would not testify voluntarily.  Id. at 974.  The 

Ninth Circuit nonetheless concluded that the arrest was invalid, stating that the facts 

“only show a man somewhat obstinately insisting upon his right to refuse to appear 

before a grand jury until personally served.”  Id. at 976-77.  See also Mayfield v. 

Gonzales, 2005 WL 1801679, at *9 (D. Or. July 28, 2005) (applying Bacon, denying 

defendants’ motions, and permitting discovery on what information was known to agents 

who submitted warrant regarding “flight risk” for witness); Perkins v. Click, 148 F. Supp. 

2d 1177, 1183 (D. N.M. 2001) (finding no probable cause of flight risk where witness 
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had ties to the community and “made no indication to any officer that she would be a 

reluctant witness”). 

Under these precedents, no reasonable officer could have assumed that the 

affidavit in this case—even on its face—contained sufficient facts of impracticability.  

After discovery, it is even clearer that probable cause of impracticability was lacking.   

Omissions  
1.  The complaint alleged, and discovery now shows, the following material 

omissions from the affidavit.   

First, and critically, the affidavit wholly failed to mention that the FBI had asked 

Mr. al-Kidd to meet and submit to questioning on multiple occasions, and that Mr. al-

Kidd had never failed to appear at one of these meetings (which took place at his 

mother’s house, where Mr. al-Kidd was living at the time).   Pl. Facts ¶¶ 8, 34.   

Second, although the agents were aware that Mr. al-Kidd was a native-born U.S. 

citizen, they omitted it from the affidavit.  Pl. Facts ¶ 31(a).  The affidavit also 

intentionally omitted the known facts that Mr. al-Kidd had U.S. citizen family-members 

in the United States.  Pl. Facts ¶ 31(b).  The affidavit likewise omitted to mention that 

Mr. al-Kidd had longstanding ties to Idaho and was a former football player and graduate 

of the University of Idaho, even though the agents were aware of these facts.  Pl. Facts ¶ 

31(a).  The government thus allowed the Magistrate Judge to assume that Mr. al-Kidd 

was simply a Saudi national returning home, who lacked any significant ties to the United 

States or Idaho.  

Third, the FBI never told Mr. al-Kidd not to travel or to contact the FBI if he 

intended to travel.  Pl. Facts ¶¶ 23, 31(e).  Nor did the FBI tell Mr. al-Kidd he might be 

needed as a witness.  Id.  Mr. al-Kidd, moreover, had heard nothing from the FBI for over 
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eight months before his arrest.  Pl. Facts ¶¶ 9, 31(d).  All of these facts were known to the 

agents, yet were omitted from the affidavit. 

As shown below, the affidavit also contained reckless or intentional false 

statements concerning Mr. al-Kidd’s plane ticket.  But even if the false statements were 

not corrected, the affidavit would not have established probable cause given the 

omissions discussed above.  In arguing otherwise, Defendant is remarkably claiming that 

a material witness arrest is permissible simply because the witness has a one-way ticket 

to Saudi Arabia—even if he is a native-born U.S. citizen with substantial ties to the 

community, has never been told not to travel or that he may be needed at some future 

time, and has shown up to every pre-arranged meeting with the FBI whenever he was 

asked.  If that extraordinary position were accepted, it would mean that any U.S. citizen 

could be arrested merely for taking a trip on a one-way ticket to a country without an 

extradition treaty—regardless of the citizen’s prior cooperation with the government and 

ties to the United States, no matter how innocent the trip, and regardless of the fact that 

the citizen was never told not to travel. 

Notably, Defendant does not address these omissions in its discussion of 

impracticability.  U.S. Br. 14-16.  But these omissions were plainly material and would 

have given Magistrate Judge Williams a complete and accurate picture of why probable 

cause was lacking. 

False Statements 
 The affidavit was also false.  It stated that Mr. al-Kidd had a one-way, first class 

ticket costing approximately $5,000.  Defendant admits that these statements were 

incorrect and that Mr. al-Kidd had a roundtrip, coach-class ticket costing approximately  

$1,700.  Pl. Facts ¶ 25; U.S. Br. 15 n.6.  
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Defendant contends, however, that the misrepresentations regarding Mr. al-Kidd’s 

airline ticket were of little importance.  Defendant argues that the only meaningful fact 

was that Mr. al-Kidd was flying to Saudi Arabia on a ticket without a scheduled return 

date—not whether he was traveling on a one-way, first-class ticket costing roughly 

$5,000, or as it turned out, a round-trip, coach ticket costing roughly $1,700.  U.S. Br. 16.  

Yet, in the entire affidavit, there were only four sentences that specifically addressed 

flight risk, see Pl. Facts ¶25 (citing Pl. Ex. 1, Pl. Docs 2038), and the agents chose to 

include those details about the ticket.  It defies reality to assume that experienced FBI 

agents included those details for no reason—especially after September 11th.6 

B. There Was No Probable Cause To Believe That Plaintiff Had  
Material Testimony. 

The affidavit stated that Mr. al-Kidd’s testimony was “crucial” to the 

government’s case.  Yet it never precisely explained what information Mr. al-Kidd 

possessed that was germane to the charges against Al-Hussayen (and, in fact, Mr. al-Kidd 

was never called as a witness).  Pl. Facts ¶ 44.  Instead, the affidavit contained largely 

irrelevant information or statements attempting to cast Mr. al-Kidd in a suspicious light.   

The government claims that because Mr. al-Kidd worked at same charity as Al-

Hussayen, he would have had information relating to the visa and false statement charges 

against Al-Hussayen.  But the affidavit submitted to the Court never explained why that 

would be so—or even stated that Mr. al-Kidd worked at the same charity.  While the 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
6 Defendant also appears to suggest that agent Gneckow lacked any responsibility for the 
mistakes.  But discovery has revealed that agent Gneckow never asked to see 
documentation of Mr. al-Kidd’s travel plans—even though he was made aware of 
confusion surrounding the details of the ticket.  Pl. Facts ¶¶ 27-30.  Moreover, agent 
Gneckow cannot shift responsibility to other agents.  Upon being told about Mr. al-
Kidd’s flight plans by agent Alvarez, agent Gneckow told agent Alvarez that he would 
“t[ake] [it] upon [him]self” to follow up and verify the information.  Pl. Facts ¶ 29.  
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affidavit mentions “Al-Multaqa,” for example, the Al-Hussayen indictment pending at 

the time of al-Kidd’s arrest contained no mention of Al-Multaqa.  Pl. Facts ¶ 36.  Instead, 

the affidavit provided a bunch of disparate facts that simply left the Magistrate in the 

position of having to assume that Mr. al-Kidd had something material to offer at the trial. 

Moreover, even if the affidavit had explained why Mr. al-Kidd’s testimony was 

potentially material to the visa-related charges pending against Al-Hussayen, that would 

plainly not have been sufficient to satisfy the statute, which must be construed to comply 

with the Fourth Amendment.  The Fourth Amendment permits only “reasonable” arrests.  

U.S. Const. amend. IV.  It is draconian enough to allow the arrest of an uncharged and 

innocent U.S. citizen—even where the witness may have critical and dispositive 

information about a serious crime.   But neither the Fourth Amendment nor the statute 

can permit such an arrest where the government is vaguely claiming that the witness has 

potentially relevant evidence and that potentially relevant evidence is clearly cumulative 

and unnecessary for the government to prove the charges.  Here, there is little question 

Mr. al-Kidd’s testimony was not necessary given all of the other information (including 

documentary evidence) the government possessed about Al-Hussayen’s employment and 

activities.  Pl. Facts ¶ 37. 

Indeed, if the material witness statute did not contain the proportionality 

requirement dictated by the Fourth Amendment’s reasonableness provision, the 

government could routinely arrest multiple people to provide cumulative testimony for 

even a non-serious offense.  For example, if the government had seven people lined up to 

testify to accounting fraud in a large company, it is inconceivable that the material 

witness statute or the Fourth Amendment would permit the government to arrest an 

Case 1:05-cv-00093-EJL-CWD   Document 308-1   Filed 12/21/11   Page 18 of 32



14 
	
  

eighth person to provide cumulative testimony simply because that person was travelling 

to Saudi Arabia or China or some other country without an extradition treaty. 

As both the Ninth Circuit and several Supreme Court Justices in this case noted, 

the material witness statute’s compliance with the Fourth Amendment has never squarely 

been upheld.  Al-Kidd v. Ashcroft, 580 F.3d 949, 965-66 (9th Cir. 2009); Ashcroft v. al-

Kidd, 131 S. Ct. 2074, 2085-86 (2011) (Kennedy, J., concurring); see also infra Section 

III.B.  But even assuming the statute is constitutional on its face, it must be interpreted in 

a manner consistent with the Fourth Amendment’s reasonableness clause.  See al-Kidd, 

131 S. Ct. at 2086 (Kennedy, J., concurring). That cannot mean that the statute allows the 

arrest of an innocent and cooperative American merely because he potentially has 

material information in the barest sense of that term.  And, not surprisingly, the 

government itself understands this point and has issued guidelines defining a “material 

witness” as one who has “significant” information about a criminal prosecution that is 

“necessary” to resolve the matter.  DOJ Bureau of Justice Statistics, Compendium of 

Federal Justice Statistics 124 (2003), available at 

http://bjs.ojp.usdoj.gov/content/pub/pdf/cfjs03.pdf.  

 
III. PLAINTIFF SHOULD BE GRANTED SUMMARY JUDGMENT ON HIS 

ABUSE OF PROCESS CLAIM, AND DEFENDANT’S MOTION SHOULD 
BE DENIED. 

 
In its Order denying the United States’ motion to dismiss, the Court set forth the 

elements of an abuse of process claim:  “‘(1) an ulterior, improper purpose; and (2) a 

willful act in the use of process not proper in the regular conduct of the proceeding.’”  
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Mem. Order 12-13 (Dkt. No. 78) (quoting Beco Constr. Co., Inc. v. City of Idaho Falls, 

865 P.2d 950, 954 (Id. 1993)).7   

There are two related reasons why there was an abuse of process in this case.  

First, the United States, through its agents, used the material witness statute not to secure 

testimony, but to preventively detain and investigate Mr. al-Kidd.  See infra Section 

III.A.  Second, even if the purpose of Mr. al-Kidd’s arrest had in fact been to obtain his 

testimony, there would have been an abuse of process, because the material witness 

statute may not constitutionally be used to arrest a cooperative witness.  See infra Section 

III.B. 

A. There Was An Abuse Of Process Because Mr. al-Kidd Was Arrested 
For Investigative Reasons And Not Solely To Secure His Testimony.  

	
  
Assuming the material witness statute is constitutional, it may be used only to 

secure testimony.  Defendant does not dispute that point.  Defendant contends, however, 

that there was no abuse of process because Mr. al-Kidd was viewed “solely” as a witness 

and that his arrest was for the “sole” purpose of obtaining his testimony for the Al-
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
7 Defendant now belatedly attempts to redefine the legal standard set forth by this Court.  
First, Defendant suggests the plaintiff must show the defendant’s “primar[y]” purpose 
was improper.  U.S. Br. 20.  The Idaho Supreme Court has never so held; in Beco, it held 
simply that “an ulterior, improper purpose” was needed.  865 P.2d at 954 (emphasis 
added).  Defendant also asserts that there must be a “threat or some form of extortion[].”  
U.S. Br. 22 (internal quotation marks omitted).  But the Idaho Supreme Court has never 
suggested that abuse of process involves such a narrow, rigid inquiry; nor do the 
secondary authorities on which Defendant relies.  See Restatement (Second) of Torts § 
682; Prosser and Keeton on the Law of Torts § 121 at 898.  Indeed, the Third Circuit 
recently rejected an identical argument, explaining that the secondary authorities mention 
extortion simply to illustrate “the classic example” of abuse of process.  Gen. 
Refractories Co. v. Fireman’s Fund Ins. Co., 337 F.3d 297, 305-06 (3d Cir. 2003) 
(internal quotation marks and citation omitted).  What is required—as this Court has 
already held—is simply a willful act to use the process for the improper end.  The 
procurement of the material witness warrant, the execution of that warrant, and the post-
arrest interrogations and extended detention of Plaintiff undoubtedly constitute such 
“willful acts.” 
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Hussayen trial.  U.S. Br. 17, 20.  Yet the government’s only support for its position is the 

self-serving testimony of its own agents about what they were thinking at the time.  Id. 

19-20.  In contrast, all of the relevant objective evidence in the record conclusively 

undermines the government’s position—including documents obtained during discovery 

showing Mr. al-Kidd was the subject of an investigation until 2004, well after his arrest.  

Eight pieces of evidence are especially relevant: 

First, numerous documents obtained during discovery dispel any possible doubt 

that Mr. al-Kidd was the subject of an investigation the time of his arrest, and was not 

viewed solely as a witness.  These documents—the dates of which range from 2002 to 

2004—are the FBI’s own investigation sheets and memoranda.  The documents 

specifically and unambiguously list Mr. al-Kidd himself as one of the subjects of a 

terrorism investigation.   See Pl. Facts ¶¶ 3-7. 

Second, within days of Mr. al-Kidd’s arrest, FBI Director Mueller appeared 

before Congress and testified about a number of the government’s recent “major 

successes” in combating terrorism and gave various examples.  The first example was the 

capture of Khalid Shaikh Mohammed, alleged to be the “mastermind” of the September 

11 attacks and now held at Guantanamo Bay.  The next example was the arrest of Mr. al-

Kidd.  Director Mueller then listed three additional examples, all involving individuals 

who had been charged with terrorism-related offenses.  Unbelievably, the Director’s 

testimony did not mention that Mr. al-Kidd had been arrested only as a witness, and not 

on criminal charges.   Instead, he stated:  

I am pleased to report that our efforts have yielded major successes over the past 
17 months.  Over 212 suspected terrorists have been charged with crimes, 108 of 
whom have been convicted to date. Some are well-known—including Zacarias 
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Moussaoui, John Walker Lindh and Richard Reid.  But, let me give you just a few 
recent examples:  
 
In March, Khalid Shaikh Mohammed was located by Pakistani officials and is in 
custody of the U.S. at an undisclosed location.  Mr. Mohammed was a key 
planner and the mastermind of the September 11th attack. . . . 
 
On March 16, Abdullah al-Kidd, a U.S. native and former University of Idaho 
football player, was arrested by the FBI at Dulles International Airport en route to 
Saudi Arabia.  The FBI arrested three other men in the Idaho probe in recent 
weeks.  And the FBI is examining links between the Idaho men and purported 
charities and individuals in six other jurisdictions across the country.   
 

See Pl. Facts ¶ 17 (citing Pl. Ex. 1, Pl. Docs 3-4; Pl. Ex. 21).   

Remarkably, the government stated in discovery that not only does Director 

Mueller have no recollection of this testimony, but that no one at the Department of 

Justice—past or present—has any knowledge about who drafted the al-Kidd passage or 

how it made its way into the Director’s congressional testimony in discovery.  Pl. Facts ¶ 

17.  The government could not even produce prior drafts of the Director’s testimony.  But 

leaving all that aside, if Mr. al-Kidd genuinely had been viewed by the FBI as a witness, 

and not as a suspect, it is inconceivable that Director Mueller would have told the U.S. 

Congress that Mr. al-Kidd’s arrest was one of the government’s world-wide “major 

successes,” listing his arrest as second in importance only to Khalid Shaikh Mohammed, 

without ever mentioning that Mr. al-Kidd had been arrested only on a material witness 

warrant.   

Third, although Mr. al-Kidd had never failed to meet with the FBI, he was 

arrested without ever being served with a subpoena, postpone his trip, or relinquish his 

passport.  Pl. Facts ¶¶ 8, 23, 31(f)-(g).  That fact is particularly striking given that another 

Al-Hussayen witness who was seeking to travel to Saudi Arabia was given the 

opportunity to relinquish his passport and was not arrested as a material witness—even 
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though that witness was actually a Saudi national, and not a U.S. citizen like Mr. al-Kidd.  

Pl. Facts ¶ 45.  The FBI’s decision to arrest Mr. al-Kidd under these circumstances 

strongly suggests that the government wanted him detained and not simply to postpone 

his trip. 

Fourth, the manner in which Mr. al-Kidd was treated after his arrest also strongly 

shows that the government did not view him primarily as a witness.  Immediately after 

his arrest, Mr. al-Kidd was interrogated at Dulles Airport—with agent Gneckow’s 

knowledge and consent—by two local FBI “terrorism agents.”  Pl. Facts ¶ 15; Pl. Ex. 2, 

Gneckow Dep. 190.  The agents seized numerous items from Mr. al-Kidd (including his 

laptop computer) and questioned him extensively (without counsel) about his own 

religious beliefs, his personal opinions on various Islamic organizations, the purpose of 

his previous visit to Yemen, and the contents of his luggage.  Pl. Facts ¶ 15.  Yet if Mr. 

al-Kidd were truly being arrested solely as a witness in the Al-Hussayen matter, there 

would have been little need for this type of interrogation; rather, he would simply have 

been given an opportunity to surrender his passport, postpone his trip, or otherwise 

ensure his availability for trial.  At worst, he would have been afforded a prompt 

detention hearing and told he was needed as a witness.  Yet, by arresting him, the 

government was able to detain and investigate him about his own activities.   

Fifth, following his interrogation at Dulles Airport, Mr. al-Kidd was incarcerated 

under harsh conditions, including repeated strip-searches and full shackling—conditions 

utterly inconsistent with the government’s position that the FBI viewed him merely as a 

witness.  Pl. Facts ¶¶ 18-20.  As Justice Ginsburg stated in this case, there is no “even 
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arguably legitimate basis” for subjecting a presumptively innocent witness to such “harsh 

custodial conditions.”  Al-Kidd, 131 S. Ct. at 2089 (Ginsburg, J., concurring).    

Sixth, after the arrest, the FBI drafted a search warrant affidavit seeking 

permission to examine the contents of Mr. al-Kidd’s laptop computer, stating that it 

might yield “evidence” of criminal activity “as to . . . al-Kidd.”  Pl. Facts ¶ 16.  Although 

the search warrant was never submitted to a Magistrate, it leaves little doubt that, at the 

time of Mr. al-Kidd’s arrest, the FBI still viewed him as more than a witness and was still 

actively contemplating the possibility that Mr. al-Kidd himself could be linked to terrorist 

activity. 

Seventh, in opposing Mr. al-Kidd’s release, the government took the position that 

Mr. al-Kidd was “dangerous.”  Pl. Facts ¶ 43.  As a legal matter, it is clear that 

dangerousness is not one of the factors that should be considered where the detainee is a 

witness.  See S.Rep. No. 98–225, at 28 n.100 (1983), reprinted in 1984 U.S.C.C.A.N. 

3182, 3211 (legislative history of Bail Act) (“Of course a material witness is not to be 

detained on the basis of dangerousness.”).  The government did not state that Mr. al-Kidd 

had a criminal history or point to any specific action taken by Mr. al-Kidd that would 

suggest he was a danger to the community.  Yet the government still took the position 

that he was dangerous to the community, a position that could only have been based on 

the FBI’s view that he was not simply a witness.   

Eighth, the government not only failed to call Mr. al-Kidd as a witness at the Al-

Hussayen trial, but did not even move to have Mr. al-Kidd released from his draconian 

release restrictions—even though Mr. al-Kidd had labored under those restrictions for 

close to fourteen months at the time of the trial’s conclusion.  Pl. Facts ¶¶ 22, 46.  
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Instead, Mr. al-Kidd had to move for his release himself.  Pl. Facts ¶ 47.  Why the 

government would not have promptly released him upon the trial’s conclusion is 

inexplicable, unless the government did not view him solely as a witness and wanted to 

keep him under the restrictions. 

Defendant attempts to dismiss the significance of some of these individual points, 

but its piecemeal arguments fail to take into account their cumulative impact.  See United 

States v. Esparza, 546 F.2d 841, 844 (9th Cir. 1976).  Moreover, even as to the individual 

facts, Defendant’s arguments are flawed. 

For instance, Defendant seeks to dismiss the significance of Director Mueller’s 

testimony by noting that it occurred a few days after Mr. al-Kidd’s arrest.  See U.S. Br. 

21 n.10.  But that fact has little bearing on Plaintiff’s point; that the testimony revealed 

that the FBI did not actually view Mr. al-Kidd as a witness.    

Defendant also perplexingly suggests that Director Mueller’s testimony is 

immaterial because there is no evidence that he or any other national official personally 

authorized the arrest of Mr. al-Kidd.   U.S. Br. 21 n.10.  That argument is patently 

flawed.  As an initial matter, the facts create a dispute about the extent of national DOJ’s 

involvement, given that Headquarters was routinely advised about the status of the al-

Kidd and Al-Hussayen investigations.  Pl. Facts ¶¶ 6-7.  But, in any event, even if no one 

at national DOJ played any direct role, that simply means that they are not liable 

personally as supervisors.  It is wholly irrelevant to the point that Plaintiff is making here:  

that Mueller’s testimony shows that the government viewed Mr. al-Kidd as more than a 

mere witness, even if Director Mueller had no personal involvement in his arrest, 

interrogation, and unlawful conditions of confinement. 
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Defendant further argues that the United States cannot be held liable for the 

conditions under which Mr. al-Kidd was confined.  But that argument also misses the 

point.  As Justice Ginsburg noted, the way he was treated and the conditions under which 

he was held after his arrest are certainly indicative of how the government viewed him.  

Al-Kidd, 131 S. Ct. at 2089 (Ginsburg, J., concurring) (“[E]ven if the initial material 

witness classification had been proper, what even arguably legitimate basis could there be 

for the harsh custodial conditions to which al-Kidd was subjected[?]”).  Mr. al-Kidd was 

interrogated by the FBI, shackled, repeatedly strip-searched, and held in high-security 

conditions.  Pl. Facts ¶¶ 15, 18-21.  This treatment is not consistent with Defendant’s 

contention that Mr. al-Kidd was detained as a witness. 

Finally, Defendant draws a line between so-called intelligence investigations and 

criminal investigations, see U.S. Facts ¶¶ 1-3, and seems to suggest that this line is 

relevant to whether an abuse of process occurred here.  See U.S. Br. 20.  Specifically, the 

government admits, as it must, that Mr. al-Kidd was the subject of a terrorism 

“intelligence” investigation, U.S. Facts ¶¶ 8-9; this investigation continued well after Mr. 

al-Kidd’s arrest, until at least 2004.  See Pl. Facts ¶ 5 (citing Pl. Ex. 2., Gneckow Dep. 

55-57; Pl. Ex. 3, Cleary Dep. 109-10).  The government also admits, as it must, that Mr. 

al-Kidd was the subject of a “criminal” investigation between 2001 and 2002.  Pl. Facts ¶ 

5 (citing Pl. Ex. 5 at 2724).  Defendant suggests, however, that although Mr. al-Kidd 

remained the subject of an intelligence investigation until at least 2004, he suddenly 

stopped being a criminal suspect around 2002—though, tellingly, none of the government 

witnesses could pinpoint the date.  See U.S. Br. 20; Pl. Facts ¶ 5.  According to the 
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government, this means that Mr. al-Kidd was viewed solely as a witness and that there 

was therefore no abuse of process. 

Defendant’s argument is legally and factually flawed.  First, and dispositively, 

even assuming that Mr. al-Kidd was no longer a criminal suspect at the time of his arrest, 

but only the subject of an intelligence investigation, his arrest was still an abuse of the 

material witness statute.  Indeed, the government cannot seriously argue that it may not 

use the material witness statute for the purpose of arresting a criminal suspect, but may 

use the statute’s arrest powers for investigative purposes.  As this Court made clear in its 

prior orders, the statute may only be used to secure testimony.  Mem. Order 15 (Dkt No. 

78).  Moreover, as a factual matter, Defendant ignores that there was a blurry line, at best, 

between the FBI’s intelligence and criminal investigations after September 11th, 2001; in 

fact, the FBI merged its intelligence and criminal investigations at some point in 2002 or 

2003, thereby formally eliminating the distinction for counterterrorism investigations.  Pl. 

Facts ¶ 6.8   

In sum, Defendant has offered no objective evidence to support its contention that 

Mr. al-Kidd was viewed solely as a witness.  Here, all of the objective documentation 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
8 Even if it were somehow relevant whether Mr. al-Kidd was technically viewed as the 
subject of a “criminal” or “intelligence” investigation, there is ample evidence—ignored 
by Defendant—that he was in fact viewed as a criminal suspect at the time of his arrest.  
Among many other things, there is (i) a document showing that agent Gneckow sent Mr. 
al-Kidd’s name to the U.S. Attorney’s office for that office to evaluate whether there was 
sufficient evidence to indict him, Pl. Facts ¶ 5 (citing Pl. Ex. A, U.S. Docs 666 (filed 
under seal)); (ii) documents listing Mr. al-Kidd on the subject line of the criminal 
investigation related to Al-Hussayen, Pl. Facts ¶ 5 (citing Pl. Ex. 5, U.S. Docs 3002-03, 
3007); (iii) Director Mueller’s testimony labeling Mr. al-Kidd’s arrest one of the FBI’s 
great “successes,” lumping Mr. al-Kidd together with the arrests of others who had 
actually been charged with terrorism offenses, Pl. Facts ¶ 17; and (iv) the FBI’s draft 
search warrant averring that Mr. al-Kidd’s computer might reveal evidence with which to 
charge Mr. al-Kidd with the criminal offense of providing Material Support to Terrorism 
under 18 U.S.C. §2339B.  Pl. Facts ¶ 16.  

Case 1:05-cv-00093-EJL-CWD   Document 308-1   Filed 12/21/11   Page 27 of 32



23 
	
  

shows that Mr. al-Kidd was not in fact viewed as a witness.  Summary judgment for 

Plaintiff is therefore proper.  At a minimum, there is a genuine dispute of fact regarding 

the purpose for which the government sought Mr. al-Kidd’s arrest.  In light of the ample 

record evidence discussed above, a reasonable fact-finder could certainly conclude that 

the government arrested Mr. al-Kidd for the improper purpose of investigating and 

preventively detaining him.  That is all that is needed to defeat Defendant’s summary 

judgment motion.  See Espinosa v. City and County of San Francisco, 598 F.3d 528, 537 

(9th Cir. 2010) (“[T]his court has often held that in police misconduct cases, summary 

judgment should only be granted ‘sparingly’ because such cases often turn on credibility 

determinations by a jury.”); accord Smith v. City of Hemet, 394 F.3d 689, 701 (9th Cir. 

2005) (en banc). 

B. There Was An Abuse Of Process Because The Material Witness 
Statute May Not Constitutionally Be Used To Arrest A Cooperative 
Witness.  

The material witness statute permits an arrest only where the government can 

establish probable cause that it would be “impracticable” to secure the witness’s 

testimony by subpoena.  But like all statutes, it must be interpreted against constitutional 

norms, here the Fourth Amendment.  Neither the Ninth Circuit nor the Supreme Court 

has ever addressed whether the material witness statute is consistent with the Fourth 

Amendment.  See al-Kidd v. Ashcroft, 580 F.3d 949, 966-67 & n.15 (9th Cir. 2010) (“The 

Supreme Court has never held that detention of innocent persons as material witnesses is 

permissible under the Fourth Amendment . . . .”); Ashcroft v. al-Kidd, 131 S. Ct. 2074, 

2086 (2011) (Kennedy, J., concurring) (“Given the difficulty of these issues, the Court is 

correct to address only the legal theory put before it, without further exploring when 
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material witness arrests might be consistent with statutory and constitutional 

requirements.”). 

There are two prongs to the Fourth Amendment.  The “Warrant Clause” allows an 

arrest based on a judicial warrant “issue[d] . . . upon probable cause.”  U.S. Const. 

amend. IV.  But the term probable cause has historically been understood in the Fourth 

Amendment to mean probable cause of guilt.  See, e.g., Brinegar v. United States, 338 

U.S. 160, 175 (1949) (“The substance of all the definitions of probable cause is a 

reasonable ground for belief of guilt.”) (internal quotation marks omitted). 

Under the other clause of the Fourth Amendment, an arrest is permitted without a 

judicial warrant provided that the arrest is not “unreasonable.”  U.S. Const. amend. IV.  

But insofar as the material witness statute allows the arrest of a U.S. citizen who has 

never affirmatively refused to be available, the statute is not reasonable.  Thus, as Justice 

Kennedy noted in his al-Kidd concurrence, it is far from clear that the material witness 

statute satisfies either clause of the Fourth Amendment.  See al-Kidd, 131 S. Ct. at 2086 

(Kennedy, J., concurring).   

Significantly, the first material witness statute allowed the arrest of a witness only 

where the witness affirmatively refused to testify—a limitation that is hardly surprising, 

since the statute gives the government the extraordinary power to arrest a wholly 

innocent and uncharged person.  See First Judiciary Act, ch. 20, § 33, 1 Stat. 73, 91 

(1789).  Consistent with its common law origins, the 1789 statute was exceedingly 

limited, authorizing imprisonment only where a witness refused to give his 

“recognizance[],” or promise, to testify.  Id.  The 1789 statute simply provided that a 

witness could be ordered to promise to appear and testify.  As long as he agreed to do so, 
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he could not be detained; in fact, the statute did not even authorize the magistrate to 

require a bond or surety from the witness.  See Br. of Amici Curiae Legal History and 

Criminal Procedure Law Professors in Support of Respondent at *10, Ashcroft v. al-Kidd, 

131 S. Ct. 2074 (2011) (No. 10-98), 2011 WL 317147 (explaining that under the 1789 

statute, “detention was used only when witnesses refused to offer a recognizance or 

provide a reasonable surety”).  As contemporaneous enactments, the Fourth Amendment 

and the First Judiciary Act must be read together, and together they confirm that the only 

seizure of a witness that is “reasonable” under the Constitution is the seizure of an 

uncooperative witness. 

Although the current material witness statute uses the term “impracticable,” it 

must be understood against this historical backdrop and be limited to situations where the 

witness has been uncooperative.  Otherwise, the statute would permit—in direct 

contravention of the Fourth Amendment—the arrest of someone (like Mr. al-Kidd) who 

has done nothing wrong and, indeed, has never once refused to meet with the government 

when requested to do so. 

CONCLUSION 
The Court should grant Plaintiff summary judgment on his FTCA false 

imprisonment and abuse of process claims.  Alternatively, the Court should deny 

Defendant’s motion for summary judgment in its entirety.  

 

 
Dated: December 21, 2011    Respectfully submitted, 

 
_/s/_ _________________ 
Lee Gelernt 
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1. Abdullah al-Kidd is a U.S. citizen born in 1972 in Wichita, Kansas.  Ex. 1, Pl. Docs 448.  His 

mother, father, sister, and children are all native-born U.S. citizens who reside in the United 

States.  Id. 

2. Al-Kidd graduated from the University of Idaho, where he played on the football team.  Ex. 

1, Pl. Docs 448.  He converted to Islam before graduating.  Id. 

3. Following September 11, 2001, the FBI began a terrorism investigation in Idaho.  Ex. 2, 

Gneckow Dep. 216; see also Ex. 1, Pl. Docs 4.  This included a Joint Terrorism Task Force 

investigation into al-Kidd, Ex. 2, Gneckow Dep. 54-57; Ex. 3, Cleary Dep. 21, 109-12, 

including surveillance of him and his then-wife (which indicated no illegality).  Ex. 1, Pl. 

Docs 2400-24; Ex. 3, Cleary Dep. 121, 125-26. 

4. The FBI had al-Kidd’s name added to the Treasury Enforcement and Communication System 

(TECS) database, with a “lookout” to track his international travel.  Ex. 4, Alvarez Dep. 18-

19.  See also Ex. 3, Cleary Dep. 118; Ex. 22, NCIC Printout (FBI added al-Kidd’s name to 

the Violent Gang and Terrorist Organization File). 

5. Al-Kidd was the subject of an intelligence investigation from December 2001 until at least 

2004.  See Ex. 2, Gneckow Dep. 55-57; Ex. 3, Cleary Dep. 109-10.  He was also a co-subject 

in the criminal investigation of Sami Al-Hussayen, a graduate student at the University of 

Idaho.  Ex. 5, U.S. Docs 2724, 3002-03, 3007; see also Ex. 2, Gneckow Dep. 45-46 (“a 

possible co-subject” has not been “ruled out definitively” from criminal suspicion); Ex. 6, 

Mace Dep. 73 (equating “subject” with “suspect”).  The FBI Agent sent al-Kidd’s name as a 

proposed “defendant[]” to the U.S. Attorney’s office to evaluate him for potential 

prosecution.  Ex. A, U.S. Docs 666 (filed under seal); see also Ex. 7, Lindquist Dep. 53.   
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6. “Intelligence” and “criminal” investigations worked in tandem; both types of investigations 

could lead to criminal charges.  See Ex. 8, Dezihan Dep. 51-53, 82-83 (intelligence and 

criminal formally merged in 2002), 114-15, 161-62 (FBI shared periodic updates with U.S. 

Attorney’s Office); Ex. 2, Gneckow Dep. 17; Ex. 3, Cleary Dep. 18, 30. 

7. FBI Headquarters received updates and provided guidance on al-Kidd’s investigation.  See 

Ex. 8, Dezihan Dep. 85-86, 102, 104, 106; Ex. 2, Gneckow Dep. 23-24 (headquarters was 

kept informed of terrorism investigations); Ex. 5, U.S. Docs 2724-26 (electronic 

communication sent to headquarters). 

8. The FBI asked to meet with al-Kidd twice.  Ex. 2, Gneckow Dep. 63; Ex. 3, Cleary Dep. 147, 

173.  Both times, al-Kidd voluntarily met with FBI Agent Joseph Cleary in his mother’s 

home and answered questions at length; al-Kidd never missed one of these meetings.  Ex. 3, 

Cleary Dep. 170-71, 173-74, 179-81.  Cleary found al-Kidd “cooperative” and agreed that he 

“volunteered a lot of information.”  Id. 174, 181. 

9. After the second interview, Cleary asked if he could contact al-Kidd again, and al-Kidd 

agreed.  Ex. 3, Cleary Dep. 174-75.  However, neither Cleary nor any other FBI agent ever 

followed up to request another interview.  Id.  Eight months passed between the last meeting 

and al-Kidd’s arrest.  See Ex. 16, Gneckow Resp. 1st ROG #10, 12 (al-Kidd’s final pre-arrest 

interview was on July 3, 2002). 

10. The FBI never told al-Kidd to keep his meetings with the FBI secret, nor told him not to talk 

to the press.  Ex. 9, Gneckow Resp. 1st RFA #21; Ex. 2, Gneckow Dep. 199-200; Ex. 3, 

Cleary Dep. 176-78.  Al-Kidd spoke with a reporter at one point for an article in which 

multiple law enforcement officials were also quoted.  Ex. 20, Seattle Post-Intelligencer 

article. 
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11. In April 2002, al-Kidd applied to a university in Saudi Arabia to pursue language and 

religious studies.  Ex. 10, al-Kidd Dep. 113, 118.   

12. In late 2002, al-Kidd also began making plans to travel to Saudi Arabia for work.  Ex. 10, al-

Kidd Dep. 132-33 (al-Kidd applied to Berlitz in December 2002); Ex. 1, Pl. Docs 9-18 

(Berlitz employment contract, signed January 2003), 26 (al-Kidd obtained a work visa). 

13. In the first week of February 2003, al-Kidd learned that the university had accepted him and 

awarded him a scholarship, and he decided to accept.  Ex. 10, al-Kidd Dep. 119.  In 

February, he began the process of applying for a visa.  Id. 120-21, 137; see also Ex. 5, U.S. 

Docs 98 (reservation monitoring printout showing al-Kidd’s flight had a “visa” requirement); 

Ex. 11, Alvarado Dep. 229-30.  The Saudi Cultural Mission paid for his plane ticket.  Ex. 10, 

al-Kidd Dep. 125. 

14. On March 16, 2003, while al-Kidd was checking in for his flight to Saudi Arabia at Dulles 

Airport in Virginia, he was arrested by FBI agents.  Ex. 1, Pl. Docs 121-22.  

15. The agents took al-Kidd to a police station in the airport and, with Gneckow’s consent, 

interrogated him.  Ex. 1, Pl. Docs 26; Ex. 2, Gneckow Dep. 189-92.  They questioned him at 

length, without counsel, about numerous matters unrelated to Al-Hussayen’s charges—

including al-Kidd’s own religious beliefs and opinions on various Islamic organizations, the 

purpose of his previous trip to Yemen, and the contents of his luggage.  Ex. 1, Pl. Docs 26-

31.  The FBI agents searched al-Kidd’s belongings, Ex. 5, U.S. Docs 2997, and seized 

numerous items, including his laptop.  Id. 1982.   

16. The FBI later drafted a search warrant application to search al-Kidd’s laptop. Ex. B, U.S. 

Docs 1583 (filed under seal).  The draft affidavit avers that al-Kidd’s computer “contains . . . 
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evidence in support of Title 18 Section 2339(A) and or (B) (Providing material support to 

terrorism) as to . . . al-Kidd.”  Ex. 5, U.S. Docs 1583 (emphasis added) (filed under seal). 

17. Within days of Plaintiff’s arrest, FBI Director Robert Mueller testified before Congress that 

Plaintiff’s arrest—along with that of Khalid Shaikh Mohammed, a “mastermind” of the 

September 11th attacks—as a “major success[]” in the government’s anti-terrorism efforts.  

Ex. 1, Pl. Docs 3-4 (Testimony before House Subcommittee, Mar. 27, 2003); Ex. 21, Mueller 

Testimony before Senate Subcommittee (Apr. 10, 2003) (same).  Director Mueller never 

mentioned that Plaintiff was arrested as a witness.  The government has never been able to 

explain why Director Mueller’s testimony highlighted Mr. al-Kidd.  See Ex. 18, U.S. Resp. 

4th RFA, #73-84 (FBI was unable to determine how al-Kidd came to be mentioned in 

Director Mueller’s testimony). 

18. Over the next 15 days, al-Kidd was incarcerated in three different facilities in Virginia, 

Oklahoma, and Idaho.  Each time he was transferred, al-Kidd was shackled with handcuffs, 

leg restraints, and a belly chain.  Ex. 13, Pl. Resp. 1st ROG #14; Ex. 1, Pl. Docs 123-24, 702-

04; Ex. 14, al-Kidd v. Sugrue, No. 06-cv-1133, 2007 WL 2446750, at *1 (W.D. Okla. Aug. 

23, 2007).  

19. Al-Kidd was strip-searched multiple times over the course of his detention.  Ex. 1, Pl. Docs 

703-04, 2184; Ex. 13, Pl. Resp. 1st ROG #14; see also Ex. 14, Sugrue at *1.  In Virginia, he 

was held under high-security conditions, often spending 22 to 23 hours a day in his cell.  Ex. 

1, Pl. Docs 122-23, 450, 2183; Ex. 13, Pl. Resp. 1st ROG #14. 

20. In the detention center in Oklahoma, al-Kidd was made to remove his clothes and sit naked 

in view of other, fully clothed detainees.  Ex. 1, Pl. Docs 2184; Ex. 14, Sugrue at *1. 
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21. While al-Kidd was incarcerated in Ada County Jail, Gneckow and Cleary questioned him.  

Ex. 2, Gneckow Dep. 63, 187-89; Ex. 3, Cleary Dep. 141. 

22. On March 31, 2003, al-Kidd was released from detention, but was ordered to live with his 

wife and in-laws in Nevada and was prohibited from traveling outside of Nevada and three 

other states.  Al-Kidd agreed to the conditions of release, including surrendering his passport.  

Ex. 5, U.S. Docs 1279-80 (detention hearing transcript); Ex. 1, Pl. Docs 1783.   

23. Prior to al-Kidd’s arrest, no FBI agent had ever told al-Kidd he could not leave the United 

States, or to contact the FBI before traveling.  Ex. 15, U.S. Resp. 1st RFA #8-9.  Nor had any 

FBI agent told al-Kidd his testimony might be needed, asked him to surrender his passport, 

or attempted to serve him with a subpoena.  Ex. 15, U.S. Resp. 1st RFA #10-13; Ex. 2, 

Gneckow Dep. 198-99.   

24. Al-Kidd was arrested on a material witness warrant issued in the case of Al-Hussayen.  

Agent Gneckow drafted the warrant affidavit.  Ex. 2, Gneckow Dep. 165-66, 171-72. 

Gneckow did not know the legal standard for obtaining a material witness warrant, and had 

not received any training in obtaining material witness warrants.  Id. 128.   

25. The affidavit stated that al-Kidd was “scheduled to take a one-way, first class flight (costing 

approximately $5,000.00) to Saudi Arabia on Sunday, March 16, 2003 . . . .”  Ex. 1, Pl. Docs 

2038.  But in fact, al-Kidd had a round-trip, coach-class ticket costing approximately $1,700.  

Ex. 5, U.S. Docs 3779.  His ticket was open-ended, meaning that a return had been purchased 

but the date had not yet been scheduled.  Ex. 2, Gneckow Dep. 183.    

26. Gneckow learned of al-Kidd’s travel plans on March 13, 2003, from an oral conversation 

with ICE officer Robert Alvarez.  Ex. 2, Gneckow Dep. 135-36, 162-63, 170; Ex. 4, Alvarez 
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Dep. 31-32, 52.  Gneckow and Alvarez worked in the same office.  Ex. 2, Gneckow Dep. 

135-36. 

27. Alvarez did not know al-Kidd’s exact departure date, but he gave Gneckow a range of 

possible departure dates.  Ex. 2, Gneckow Dep. 174-75.   

28. Gneckow did not inquire about the confusion regarding al-Kidd’s departure date.  Ex. 2, 

Gneckow Dep. 174-75.  Nor did he ask to look at any paperwork showing al-Kidd’s flight 

information.  Id. 163, 173.  Gneckow also did not attempt to find out the class of the ticket, or 

whether al-Kidd had purchased a return flight.  Id. 169-70, 173-74.  Gneckow made no 

attempt to find out when al-Kidd had made his travel plans or booked his ticket.  Ex. 16, 

Gneckow Resp. 1st ROG #12; Ex. 2, Gneckow Dep. 149-50.   

29. Although the flight information caused Gneckow “concern,” he did not ask Alvarez “to do 

any follow-up research” about al-Kidd’s travel plans or to show him any documents to verify 

the information.  Instead, Gneckow “took [it] upon [him]self” to verify the information by 

calling an FBI agent stationed at Dulles Airport.  Ex. 2, Gneckow Dep. 165-67. 

30. Gneckow asked the FBI agent at Dulles Airport whether al-Kidd’s name appeared on an 

upcoming flight manifest.  Ex. 2, Gneckow Dep. 145-46.  Gneckow did not ask the agent 

about the class of the ticket, the booking date, the price, or whether a return trip had been 

purchased.  Id. 169-70, 174-75; Ex. 16, Gneckow Resp. 1st ROG #7, 12.  

31. Gneckow also knowingly omitted numerous facts from the affidavit, including: 

(a) Al-Kidd is a native-born U.S. citizen and a graduate of the University of Idaho.  See 

supra ¶¶1-2; Ex. 16, Gneckow Resp. 1st ROG #9; Ex. 9, Gneckow Resp. 1st RFA #1, 

2; Ex. 2, Gneckow Dep. 156, 193; see also Ex. 6, Mace Dep. 36. 
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(b) Al-Kidd has U.S. citizen family members residing in the United States.  See supra ¶1; 

Ex. 2, Gneckow Dep. 156, 193-94. 

(c) Al-Kidd had voluntarily spoken to the FBI on multiple occasions prior to his arrest, 

and had never failed to attend one of these meetings.  See supra ¶¶8-9; Ex. 16, 

Gneckow Resp. 1st ROG #10; Ex. 9, Gneckow Resp. 1st RFA #8.  

(d) Prior to his arrest, al-Kidd had not heard from the FBI for more than eight months.  

See supra, ¶9; Ex. 16, Gneckow Resp. 1st ROG #10, 12; Ex. 2, Gneckow Dep. 149. 

(e) The FBI never informed al-Kidd that his testimony might be needed in Al-Hussayen’s 

trial, that he could not travel abroad, or that he should inform the FBI before traveling 

abroad.  See supra ¶23; Ex. 9, Gneckow Resp. 1st RFA #9-11, 16-18. 

(f) The FBI never asked al-Kidd if he would be willing to testify in Al-Hussayen’s trial, 

voluntarily relinquish his passport, or postpone his trip to Saudi Arabia.  See supra 

¶23; Ex. 9, Gneckow Resp. 1st RFA #12-14, 19; Ex. 2, Gneckow Dep. 197-99. 

(g) The FBI never attempted to contact al-Kidd or to subpoena his testimony after 

learning of his travel plans.  Ex. 9, Gneckow Resp. 1st RFA #13, 14. 

32. The affidavit stated that al-Kidd “and/or” his then-wife “received payments from Sami Omar 

Al-Hussayen and his associates in excess of $20,000.”  Ex. 1, Pl. Docs 2037.  From 1999 to 

2001, al-Kidd received salary for his work with a Muslim organization with which Al-

Hussayen was affiliated, al-Multaqa.  Ex. 10, al-Kidd Dep. 21, 82-83.  Gneckow knew “well 

before” submitting the affidavit that the money al-Kidd received was his salary, Ex. 2, 

Gneckow Dep. 76, but omitted that fact from the affidavit.  

33. Gneckow conceded he would not have sought a material witness warrant for a “cooperative 

businessman” with a one-way ticket to Saudi Arabia.  Ex. 2, Gneckow Dep. 220.   
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34. At the time of the warrant application, Gneckow knew that al-Kidd had voluntarily spoken to 

the FBI on multiple occasions.  Ex. 9, Gneckow Resp. 1st RFA #8.  Gneckow had not been 

present at those interviews and had never met al-Kidd; his knowledge of the interviews was 

based solely on what he learned from Cleary.  Ex. 2, Gneckow Dep. 62-65.   

35. The affidavit also stated that al-Kidd had information “crucial” to the Al-Hussayen 

prosecution.  Ex. 1, Pl. Docs 2038.  In fact, al-Kidd had little knowledge of Al-Hussayen.  

Ex. 10, al-Kidd Dep. 159-61.  

36. When asked what information al-Kidd had that could be relevant at trial, Gneckow testified 

that al-Kidd could “talk about” al-Multaqa and its website.  Ex. 2, Gneckow Dep. 157-59.  

The Al-Hussayen indictment pending at the time of al-Kidd’s arrest, however, did not 

mention either al-Multaqa or al-multaqa.com.  Ex. 12, Indictment, U.S. v. Al-Hussayen, No. 

3:03-cr-0048 (Dkt. #1).   

37. Prosecutors on Al-Hussayen’s case had obtained numerous of pages of documentary 

evidence about Al-Hussayen’s activities, making al-Kidd’s testimony redundant.  See Ex. 2, 

Gneckow Dep. 54 (referencing bank records); Ex. 12, Indictment, Al-Hussayen, at ¶¶ 7-9, 11, 

13, 15-21, 23 (referring to business records, emails, websites, and other documents) (Dkt. 

#1). 

38. On or about March 13, 2003, Gneckow contacted AUSA Kim Lindquist and requested that 

the government seek the material witness warrant.  Ex. 2, Gneckow Dep. 129, 170-71.  

Gneckow did not tell Lindquist any information that was not ultimately included in the 

affidavit.  Id. 201.   

39. Prior to contacting Lindquist, Gneckow had made no efforts to locate al-Kidd.  Ex. 2, 

Gneckow Dep. 143.  Nor did Gneckow recall what efforts were made to ascertain al-Kidd’s 
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location after his conversation with Lindquist.  Id. 143-44 (Gneckow could not recall whether 

he “ask[ed] someone to do a drive-by,” “mak[e] a phone call,” or take any other steps).   

40. FBI Agent Scott Mace, who signed and submitted the affidavit, did not know the legal 

standard for obtaining a material witness warrant.  Nor had he received any training in 

obtaining a material witness warrant.  Ex. 6, Mace Dep. 14.  

41. Mace did not know whether charges were pending against Al-Hussayen, what those charges 

were, or whether al-Kidd had testimony material to those charges.  Ex. 6, Mace Dep. 48-50.  

He did not inquire into the materiality of al-Kidd’s testimony or the impracticability of 

obtaining his testimony by subpoena, see Ex. 17, Mace Resp. 1st ROG #1, 13, but “took it on 

face value that what [Gneckow] was telling [him] was true.”  Ex. 6, Mace Dep. 17-18, 30-31.  

Mace appeared in court alongside AUSA George Breitsameter, who had no prior knowledge 

of al-Kidd or the Al-Hussayen case.  Id. 19-21; Ex. 7, Lindquist Dep. 95-96.  

42. On March 17, 2003, after his arrest, al-Kidd was brought before a judge in Virginia for a 

detention hearing.  Al-Kidd was not afforded counsel at this hearing.  Al-Kidd asked for his 

testimony to be “expedite[d].”  Ex. 19, Hearing, U.S. v. al-Kidd, No. 03-94 at 2-3 (E.D. Va. 

Mar. 17, 2003).  The judge stated that “the fastest way for you to get to Idaho and see the 

people that can . . . discuss why you were arrested” would be to “waive your right to a 

hearing here today,” and consent to a transfer to Idaho.  Id. at 3.  The government attorney 

represented that the transfer would occur “as quickly as possible,” and al-Kidd consented.  

Id. at 4.  Yet the government delayed transferring al-Kidd until March 24.  See Ex. 14, 

Sugrue at *1. 

43. At al-Kidd’s detention hearing in Idaho on March 25, 2003, the government opposed his 

release, contending that he was dangerous.  Ex. 1, Pl. Docs 1795, 1797. 
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44. Al-Kidd was never called as a witness or deposed for Al-Hussayen’s trial.  Ex. 7, Lindquist 

Dep. 35, 101-02. 

45. Another witness connected to the Al-Hussayen trial, a student named Saleh Al-Kraida, was 

served with a summons and asked to surrender his passport and postpone his travel.  Ex. 12, 

Summons, Al-Hussayen (Dkt. #205); Minutes & Order, Al-Hussayen (Dkt. #259, #260).  Al-

Kraida was a Saudi national, had plans to leave the United States, and had already vacated 

his student housing.  See Ex. 12, Aff., Al-Hussayen ¶¶ 6(a), 6(q), 11 (Dkt. #203).  At no point 

was Al-Kraida or any other witness besides al-Kidd arrested in connection with Al-

Hussayen’s trial.  Ex. 2, Gneckow Dep. 211.  

46. On June 10, 2004, a jury acquitted Al-Hussayen of material support charges (which had been 

added in a superseding indictment) and failed to reach a verdict on the visa fraud and false 

statement charges.  Ex. 12, Jury Verdict, Al-Hussayen (Dkt. #671).   

47. The government did not move to have al-Kidd’s restrictions lifted, leaving al-Kidd to file a 

motion himself.  Ex. 12, Motion, Al-Hussayen (Dkt. #665).  The Court granted the motion on 

June 16, 2004.  Ex. 12, Order, Al-Hussayen (Dkt. #680). 

 

Respectfully submitted, 

_/s/_____________________________ 
Lee Gelernt 
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        IN THE UNITED STATES DISTRICT COURT
              FOR THE DISTRICT OF IDAHO

ABDULLAH AL-KIDD,            )
                             )
          Plaintiff,         )
                             )
     vs.                     ) No. CV:05-093-S-EJL
                             )
ALBERTO GONZALES, Attorney   )
General of the United        )
States, et al.,              )
                             )
          Defendants.        )

          The deposition of ABDULLAH AL-KIDD, taken

pursuant to the Federal Rules of Civil Procedure of

the United States District Courts pertaining to the

taking of depositions, taken before Lisa R. Lisit,

a Notary Public within and for the County of Cook

and State of Illinois, and a Certified Shorthand

Reporter of said State, taken at 219 South Dearborn

Street, Suite 500, Chicago, Illinois, on the

11th day of December, 2007, at the hour of

9:35 a.m.
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1      A.   Between 1999 and 2002, I was
2 inconsistent.
3      Q.   Why were you inconsistent?
4      A.   I didn't have the money all the time.
5      Q.   Why did you not have the money?
6      A.   Because I had very little means.
7      Q.   Why did you very little means?
8      A.   I was paid very little, and there was a
9 portion of time that I had nearly almost nothing.

10      Q.   Were you working during this time period?
11      A.   Yes.
12      Q.   Where were you working?
13      A.   I worked for al-Multaqa from 1999 to
14 2001.
15      Q.   When did you stop working at al-Multaqa?
16      A.   August of 2001.
17      Q.   What did you do from August of 2001 to
18 the point in time in 2002, when you were still not
19 making or unable to make payments?
20      A.   Can you repeat your question?
21      Q.   Sure.  Sure.  You said the period of time
22 when you were inconsistent was from 1999 to 2002.
23 And you just said that you worked at
24 al-Multaqa -- al-Multaqa?
25      A.   That's fine.
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1           What do you mean you were given a blank
2 check by a multimillionaire?
3      A.   A person offered to invest in my project.
4      Q.   And did you accept that offer?
5      A.   No, I did not.
6      Q.   Why not?
7      A.   Because I didn't want to become this
8 famous music mogul.
9      Q.   Why did you not want to become that

10 person?
11      A.   Because that's not my goal in life.
12      Q.   What is your goal in life?
13      A.   To be a good human being.
14      Q.   And so did you inform this
15 multimillionaire -- presumably you informed this
16 multimillionaire that you were not going to accept
17 the offer; is that correct?
18      A.   I just didn't answer any phone calls.
19      Q.   And when was this period that you weren't
20 answering any phone calls?
21      A.   In these months prior to August '99.
22      Q.   So are we talking about June and July?
23      A.   June and July, mm-hmm.
24      Q.   So did you just -- strike that.
25           So you started to work at al-Multaqa in I
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1 think -- I just want to clarify -- September of
2 '99?
3      A.   It was in August of '99.
4      Q.   That you moved to Moscow and started
5 working there?
6      A.   Right.
7      Q.   And how long did you work there?
8      A.   Up until August of 2001.
9      Q.   And then you went to Yemen; is that

10 correct?
11      A.   Yes.
12      Q.   And you were in Yemen until April of '02;
13 is that right?
14      A.   Yes.
15      Q.   You came back from Yemen, and what did
16 you do in terms of employment?
17      A.   Probably in late June or July I got a job
18 at YouthCare.
19      Q.   So you were looking for employment
20 from -- strike that.
21           Were you actively seeking employment from
22 April of 2002 to June or July of '02?
23      A.   Yes, I was.
24      Q.   And in what field, what areas of
25 employment were you looking?
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1 home I have no money.
2      Q.   Where does all your money go?
3      A.   It goes to bills -- electricity, that's
4 behind.  Heat bill, that's behind -- my basic
5 necessities.
6      Q.   I think I understand now.  I'm just
7 trying to clarify.
8           So you had that period where you had no
9 income --

10      A.   I had no income.
11      Q.   -- and you had bills that accumulated?
12      A.   Yes.
13      Q.   And you are now paying off those bills?
14      A.   Yes.
15      Q.   Okay.  That makes sense.
16           What was the purpose -- you had planned
17 to go to Saudi Arabia in March of 2003, correct?
18      A.   Yes.
19      Q.   What was the purpose of that trip?
20      A.   I wanted to study Islamic law.
21      Q.   And you had a scholarship at a
22 university; is that correct?
23      A.   Yes.
24      Q.   And was that scholarship specifically to
25 study Islamic law at a particular university?
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1      A.   Yes.
2      Q.   How long were those studies going to
3 last?
4      A.   When you mean "studies," what do you
5 mean?
6      Q.   Your study of Islamic law.  Was there a
7 program?  Was there a set time period for that
8 program?
9      A.   Well, it's a university just like any

10 university.  I would have been first in the
11 language program, but there's a semester break.
12           I would have returned to the United
13 States and then returned back to Saudi Arabia and
14 then entered into the semester.
15      Q.   Was there any specific time period?  Was
16 it a two-year program?  A three-year program?
17      A.   Well, the Arabic program is a two-year
18 program which -- yes, the Arabic program is a
19 two-year program.  And then after that, you enter
20 into the university.
21      Q.   So by "Arabic program," do you mean study
22 of Arabic language?
23      A.   Yeah, in the university everything is
24 taught in the Arabic language so you have to go
25 through the Arabic course before you can enter into
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1 correct?
2      A.   Yes.
3      Q.   What was the plan in terms of Saadia?
4      A.   In terms of what?
5      Q.   Well, you're looking at an extended
6 period in Saudi Arabia.  What was Saadia going to
7 do during this time?
8      A.   She was going to join me.
9      Q.   So what was the plan in terms of her

10 joining you?
11      A.   After I left she was to join me in one
12 month.
13      Q.   When did you learn that Saadia was
14 pregnant with Zainab?
15      A.   When I was in Ada County.
16      Q.   You mean when you were detained at the
17 Ada County facility?
18      A.   Yes, sir.
19      Q.   Who made the arrangements for your
20 scholarship at -- strike that.
21           At what university in Saudi Arabia were
22 you going to study?
23      A.   A university called Umm al-Qora
24 University.  That's U-m-m a-l, dash, Q-o-r-a
25 University.
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1      Q.   Umm al-Qora?
2      A.   Mm-hmm.
3      Q.   Who made arrangements for you to obtain a
4 scholarship from Umm al-Qora?
5      MR. GELERNT:  Vague.
6           You can answer.
7 BY THE WITNESS:
8      A.   I applied to get a scholarship.
9      Q.   To the university?

10      A.   Yes.
11      Q.   When did you apply?
12      A.   I applied for -- at which particular
13 time?
14      Q.   That's the question.  When did you apply?
15      A.   I have applied at the university more
16 than one time.
17      Q.   When was the first time?
18      A.   The first time was in 1999.
19      Q.   And what happened?
20      A.   I was denied.
21      Q.   Why?
22      A.   I don't know.
23      Q.   You just received a denial letter?  Is
24 that all that --
25      A.   I don't recall getting a denial letter.
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1 I had no response.
2      Q.   So do you know for a fact that you were
3 denied or are you assuming that you were denied?
4      A.   I know that I was denied.
5      Q.   How do you know that?
6      A.   Because I know an individual that worked
7 at the university.
8      Q.   Who is that individual?
9      A.   His name is Hulayl al-Omairy,

10 H-u-l-a-y-l, a-l, dash, O-m-a-i-r-y.
11      Q.   When was the second time you applied to
12 Umm al-Qora?
13      A.   In April of 2002.
14      Q.   And were you accepted -- I'm sorry.
15           What happened?
16      A.   Nothing.  I just applied.
17      Q.   So were you accepted or rejected?  Do you
18 know?
19      A.   No, it doesn't happen like that.
20      Q.   Maybe that's what I'm -- so how does it
21 happen?
22      A.   I mean, I submitted my application and I
23 had to wait until they gave me a response.
24      Q.   And did you ever receive a response?
25      A.   Yes, I did.
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1      Q.   And what was the response?
2      A.   That I was accepted.
3      Q.   When did you receive that response?
4      A.   I received that response in the
5 first -- approximately the first week of February
6 of 2003.
7      Q.   Other than these two instances, have you
8 ever applied to Umm al-Qora?
9      A.   No.

10      Q.   Now, in addition to when you applied to
11 attend the university in both instances, did you
12 also have to apply for a scholarship?
13      A.   If you're accepted they give you a
14 scholarship.
15      Q.   Where were you going to live in Saudi
16 Arabia?
17      A.   They have housing.  They provide housing.
18      Q.   "They" being the university?
19      A.   Yes.
20      Q.   So were you going to live on the
21 university or in some type of housing that the
22 university paid for?
23      A.   Yes.
24      Q.   So you were not going to have any housing
25 costs?
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1      A.   No.
2      Q.   What about Saadia?  Where was she going
3 to live?
4      A.   With me.
5      Q.   Had she booked a flight to go to Saudi
6 Arabia?
7      A.   No, not yet.
8      Q.   Why not?
9      A.   Because the plan was that I was to get

10 there and get settled and contact the university
11 that my family was coming so I could get into the
12 family housing.
13      Q.   Was the university going to pay for her
14 travel?
15      A.   No.
16      Q.   What was her parents' view of this plan
17 for her to go to Saudi Arabia?
18      A.   They at first were apprehensive about it
19 because it came out of -- you know, it was kind of
20 sudden.
21      Q.   Why was it sudden?
22      A.   Because the letter came to me in the
23 first part of February, and in the letter it told
24 me that I had, if I'm not mistaken, about two weeks
25 to begin the process of, you know, the visa
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1 application process and so forth.
2      Q.   Did they know that you had applied to
3 study in Saudi Arabia?  Her parents?
4      A.   Yes, I told them.
5      Q.   And what was their reaction?
6      A.   There was no reaction.
7      Q.   Were they supportive?
8      A.   Oh, yes, when I -- yes.
9      Q.   Were they happy for you?

10      MR. GELERNT:  Happy that he applied?
11      MR. MEEKS:  Were they happy for him that he
12 had applied.
13 BY THE WITNESS:
14      A.   Or happy for me that I got accepted?
15      Q.   I'm talking about the application.
16      A.   Oh, I'm sorry.  I didn't tell them about
17 the application.  I'm sorry.  I misunderstood you.
18      Q.   So you did not tell Saadia's parents that
19 you had applied?
20      A.   No, and what I had told them is that I
21 had applied for jobs in Saudi Arabia.
22      Q.   Why did you not tell them that you had
23 applied for this?
24      A.   Because that was so up in the air that it
25 was not something solid or even remotely solid
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1 attend mosque as often as you did or services at a
2 mosque as often as you did?
3      A.   We attended together.
4      Q.   Did you ever attend apart?
5      A.   Well, if I was outside of the home like
6 at work and I had the ability to stop at the mosque
7 during prayer, I would do so.
8      Q.   Did they pray as often as you did?
9      A.   I wasn't keeping track of their prayer.

10      Q.   Who paid for your flight arrangements to
11 Saudi Arabia?
12      A.   The Saudi Cultural Mission.
13      Q.   And that is located where?
14      A.   In Washington, D.C., I believe, or in
15 Virginia, in the surrounding area.
16      Q.   The Saudi Cultural Mission -- is that
17 what you said?
18      A.   Yes.
19      Q.   -- is that a government agency?
20      A.   Yes, it's part of the embassy -- Saudi
21 Embassy.
22      Q.   Did they book your ticket for you?
23      A.   No, I booked it -- excuse me.  I'm sorry.
24           What do you mean by "booked"?
25      Q.   I mean who actually picked up the phone
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1 February?
2      A.   Because prior to the acceptance letter, I
3 was actually offered a job to work in Saudi Arabia.
4      Q.   What job were you offered?
5      A.   I was offered to teach ESL at Dar
6 al-Kibbrah which is a school of the Berlitz
7 language out of Jersey.
8      Q.   I thought earlier you testified you had
9 not made arrangements to teach ESL in Saudi Arabia?

10      A.   I don't recall saying that.
11      Q.   Well, let's just talk about that for a
12 moment.  So the Berlitz Language Institute, you had
13 made arrangements with them to teach ESL in Saudi
14 Arabia; is that correct?
15      A.   Yes, sir.
16      Q.   When were those arrangements made?
17      A.   I applied in December, and shortly -- I
18 think at the end of December and shortly after
19 that, they offered me a position.
20      Q.   December of 2002?
21      A.   Yes.
22      Q.   And so were you planning to go to Saudi
23 Arabia to take this position?
24      A.   At that particular time, I was excited
25 about the opportunity to teach in I think -- yeah,
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1 I started to prepare for that.
2      Q.   Were you planning to go to Saudi Arabia
3 to teach ESL at the Berlitz school regardless of
4 whether you received a scholarship or admittance to
5 Umm al-Qora University?
6      A.   As I stated before, actually Umm al-Qora
7 University was not even in my mind at this
8 particular time.  Too much time had passed from the
9 time that I had put the application in so it wasn't

10 even in the framework in the late part of December,
11 early part of January.
12      Q.   When did you apply to Berlitz to teach
13 ESL?
14      A.   As I best recall, it was at the end of
15 December.
16      Q.   And was that specifically to teach ESL in
17 Saudi Arabia?
18      A.   Yes.
19      Q.   Had you told Saadia's parents that you
20 had sought this employment?
21      A.   That I sought this employment?
22      Q.   That you applied.
23      A.   I don't recall telling them.
24      Q.   Why not?
25      A.   Why I don't recall?
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1      A.   From the time that I had finalized the
2 process of the paperwork and visa and so on and so
3 forth.
4      Q.   So what visa requirements did you have to
5 fulfill?
6      A.   The things I stated before in regards to
7 the background check and the medical testing.
8      Q.   You submitted that to the Saudi Cultural
9 Mission?

10      A.   Yes.
11      Q.   And then they would then make
12 arrangements for you to get some type of visa then?
13      A.   Yes.
14      Q.   Do you remember when you sent that
15 paperwork to the Saudi Cultural Mission?
16      A.   It was probably -- I started that
17 process -- as I stated before, I got the letter in
18 the first part of February.  And since I had
19 already started the process for the job, a lot of
20 the same things applied so I would say within the
21 second and third week of February I had sent all
22 that stuff in to the cultural mission.
23      Q.   When did you receive a visa from them?
24      A.   It would have probably been the
25 last -- the last week of February or the first week
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1      A.   At different places.
2      Q.   Within one state?  Within the state of
3 Washington or outside?
4      A.   Outside -- sometimes outside the state of
5 Washington.
6      Q.   And then you went to work for al-Multaqa
7 after that again?
8      A.   Between -- I worked for three months in
9 1994 consistently.  After that -- which was in the

10 summer.
11           After that time of that summer, I didn't
12 do anything for al-Multaqa other than work the
13 youth camps up until 1999, as I best recall.
14      Q.   And then in 1999 --
15      A.   After 1999, I worked as like a full-time
16 role.
17      Q.   And that was from '99 until --
18      A.   -- August 2001 --
19      Q.   -- when you left for Yemen, correct?
20      A.   Yes.
21      Q.   And what did you do at al-Multaqa --
22 al-Multaqa?
23      A.   al-Multaqa, yes.
24      Q.   -- al-Multaqa?  And what did you do
25 during this time period?
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1      A.   In which time period?
2      Q.   1999 to August of 2001.
3      A.   I arranged the English library.  I made
4 labels for tapes.  I made labels for tape albums.
5 I designed a couple book covers that were never
6 used.
7           I used to speak at universities,
8 churches, synagogues to represent Islam.  That was
9 pretty much my role.

10      Q.   From '94 to 99, when you attended the
11 youth camp, were you paid or was that as a
12 volunteer?
13      A.   I was paid for the three months, but
14 after that I was a volunteer.
15      Q.   For the three months, were you referring
16 to the 1994 time period?
17      A.   Yes.
18      Q.   Was al-Multaqa located in Moscow, Idaho
19 at that time -- I'm sorry.  Where was it located at
20 that time in 1994?
21      A.   Seattle, Washington.
22      Q.   But then, when you went to work in 1999,
23 it was in Moscow; is that correct?
24      A.   Yes, sir.
25      Q.   They just moved operations -- or why did
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1 surrounding area for a while so I met all of the
2 new people to the area.
3      Q.   Did Sami Omar al-Hussayen have a title at
4 al-Multaqa --
5      A.   At which particular time?
6      Q.   -- a connection to al-Multaqa?
7      A.   At which time are you speaking?
8      Q.   1991 to 2001, during that period.
9      A.   To my general understanding, yes.

10      Q.   What was your understanding of his
11 connection?
12      A.   He was one of the people doing work for
13 the al-Multaqa.
14      Q.   Do you know what kind of work he was
15 doing?
16      A.   In August of 1999, no, I did not.
17      Q.   At any point from August of -- did you
18 start working there in August of '99?
19      A.   Yes.
20      Q.   At any time from August '99 to
21 August 2001, do you know what he was doing for
22 al-Multaqa?
23      A.   He was -- did a lot of logistics.  There
24 was a newsletter, an Arabic newsletter that, to the
25 best of my understanding -- because again, you
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1 know, I didn't really -- I knew Sami.  I saw him,
2 but our interaction was very limited -- but from
3 what I understood, he was one of the people that
4 worked on this newsletter.
5           And he did -- like I said, he did a lot
6 of logistics, a lot of administrative things.
7      Q.   Would you describe your relationship with
8 him as professional or personal or both?
9      A.   It was not personal.  I couldn't classify

10 it as professional.
11      Q.   How would you classify it?
12      A.   I mean, it was just -- there seemed to
13 be -- I don't really know how to explain this, but
14 there seemed to be some kind of barrier between us.
15      Q.   Can you -- okay.  What do you mean by
16 that?
17      A.   I mean, it just -- you know, I actually
18 rarely even saw Sami.  He was pretty much -- he was
19 seen on Fridays in the mosque, but for the most
20 part he was in his home or in his office.  He was
21 not a person that was easily accessible.
22      Q.   And when you say "office," do you mean
23 his office at al-Multaqa?
24      A.   No.
25      Q.   What do you mean, "his office"?
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1      A.   On campus.
2      Q.   When did you learn that Sami al-Hussayen
3 had been arrested?
4      A.   I found out via a thread on the Internet
5 approximately probably the last week of February.
6      Q.   When you say "a thread on the Internet,"
7 what do you mean?
8      A.   Well, I went to, you know, one of the
9 Internet Web -- I don't know -- one of the news

10 sites.
11           You know, sometimes when you click
12 open -- I'm not saying this is how I did it, but
13 you know, when you click on Google it might have a
14 couple lines.  If you open up your Yahoo mail
15 account, it might have a few lines.  It was
16 something like that.
17      Q.   Do you recall what your reaction was when
18 you learned that he had been arrested?
19      A.   I was surprised.
20      Q.   Why were you surprised?
21      A.   Because I was surprised that, you know,
22 Sami was arrested.  It wasn't -- I certainly didn't
23 expect him to be arrested.
24      Q.   Did you talk to anyone about the fact
25 that he had been arrested?
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1                     CERTIFICATE
2

3 I, LISA R. LISIT, a Shorthand Reporter and a Notary
4 Public, do hereby certify that the foregoing
5 witness, ABDULLAH AL-KIDD, was duly sworn on the
6 date indicated, and that the foregoing is a true
7 and accurate transcription of my stenographic notes
8 and is a true record of the testimony given by the
9 foregoing witness.

10

11 I further certify that I am not employed by or
12 related to any party to this action by blood or
13 marriage and that I am in no way interested in the
14 outcome of this matter.
15

16 In witness whereof, I have hereunto set my hand
17 this 26th day of December, 2007.
18

19

20

21

22                LISA R. LISIT, CSR, RPR
               Notary Public, Cook County, Illinois

23

24 C.S.R. No. 084-004297
25
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          1                  ALVARADO

          2        Q.   Okay.  I'm actually asking about

          3   the line above that, the one that begins

          4   T-K-D-E.

          5        A.   No, not 100 percent.  I would be

          6   guessing.  I'm not 100 percent on that, I

          7   don't know.

          8        Q.   So then the line after that you

          9   said that did mean something to you?

         10        A.   Some airlines put the nationality

         11   of the passenger there.

         12        Q.   And so from this you gather that

         13   Mr. Al-Kidd was?

         14        A.   That this particular subject was a

         15   U.S. national.

         16        Q.   So do you know what AP fax means at

         17   the beginning of that line?

         18        A.   No.

         19        Q.   Or OSI SV?

         20        A.   No.

         21        Q.   Okay.  And then on the last line,

         22   can you tell me what that means?

         23        A.   I can only tell you that it says

         24   "passenger advised Visa requirement."  I

         25   guess they have to have a Visa to get into
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          1                  ALVARADO

          2   that country.

          3        Q.   Into?

          4        A.   Saudi Arabia.

          5        Q.   So after you determined that

          6   Mr. Al-Kidd was the subject of a text record

          7   and the subject of a JTTF investigation you

          8   printed out this sheet?

          9        A.   Right.

         10        Q.   Okay.

         11             MR. JADWAT:  I'm going to give the

         12        reporter a document Bates stamped US 99

         13        to be marked.

         14             (Plaintiff's Exhibit 7, document,

         15        marked for identification, as of this

         16        date.)

         17        Q.   Again, I'm going to ask you to

         18   focus on what's underneath the handwriting on

         19   this page, okay?

         20        A.   Um-hm.

         21        Q.   What is this page?

         22        A.   As I mentioned to you before, some

         23   airlines have different type of reservation

         24   systems, this particular one the history is

         25   so short.  That is the history that you are
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          1                  ALVARADO

          2        Q.   Any questions at all.

          3        A.   No, I was the one feeding him the

          4   information about the reservation.

          5        Q.   So he didn't ask you to follow-up

          6   on any of the information you gave him?

          7        A.   All this information was turned

          8   over to my deputy, because remember, I didn't

          9   work, I think I was off both days, Saturday

         10   and Sunday, so he was advised, my deputy, to

         11   keep track.

         12        Q.   Right.  But you did have a phone

         13   call with Alvarez on Friday?

         14        A.   Probably.  I don't recall.

         15        Q.   Okay.  In either of those phone

         16   conversations, did you tell Mr. Alvarez that

         17   Mr. Al-Kidd definitely did not have a ticket

         18   for a return flight?

         19        A.   No, I never told him that.

         20        Q.   Can you turn back please to

         21   Exhibit 6.  This is your handwriting on this

         22   exhibit; is that correct?

         23        A.   Yes.

         24        Q.   Well, actually, before I ask you

         25   about the exhibit, do you recall whether you
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          1                  ALVARADO

          2   the reservation?

          3        A.   No.

          4        Q.   So in either of the conversations

          5   that you had with Mr. Alvarez, did you

          6   definitively tell him that Mr. Al-Kidd had a

          7   one-way ticket?

          8        A.   I might have mentioned it to him,

          9   that there was one-way ticket, that the

         10   reservation didn't show the return.  In

         11   certain cases the agent would say do you know

         12   if he is coming back, then I would say yeah,

         13   he has a return ticket on this and this and

         14   this date.

         15             I might have said to him it looks

         16   like it's a one-way ticket, there's no date.

         17        Q.   But you certainly did not tell him

         18   as you said before, did you not tell him that

         19   there's no return?

         20        A.   I can't remember that.  I might

         21   have I wrote it down.  And if he did get a

         22   copy of that he had to read it one-way

         23   ticket.  Again, it was my personal

         24   information anyway.

         25        Q.   Right.  And you had an
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          1   

          2               C E R T I F I C A T E

          3   STATE OF NEW YORK    )

          4                  : ss.

          5   COUNTY OF NEW YORK   )

          6   

          7             I, Toni Allegrucci, a Notary Public

          8        within and for the State of New York, do

          9        hereby certify:

         10             That JAIME A. ALVARADO, the witness

         11        whose deposition is hereinbefore set

         12        forth, was duly sworn by me and that

         13        such deposition is a true record of the

         14        testimony given by the witness.

         15             I further certify that I am not

         16        related to any of the parties to this

         17        action by blood or marriage, and that I

         18        am in no way interested in the outcome

         19        of this matter.

         20             IN WITNESS WHEREOF, I have hereunto

         21        set my hand this 27th day of November,

         22        2007.

         23                       ____________________
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Only the Westlaw citation is currently available.

United States District Court,
W.D. Oklahoma.

Abdullah AL-KIDD, Plaintiff,
v.

John SUGRUE, Defendant.

No. CIV-06-1133-R.
Aug. 23, 2007.

Charles S. Thornton, American Civil Liberties Union of Oklahoma, Oklahoma City, OK, Lee Gelernt, American
Civil Liberties Union Fnd, New York, NY, Robin L. Goldfaden, American Civil Liberties Union Immigrants'
Rights, Oakland, CA, for Plaintiff.

J. Marcus Meeks, U.S. Dept of Justice Torts Div, Washington, DC, for Defendant.

ORDER
DAVID L. RUSSELL, United States District Judge.

*1 Defendant John Sugrue has moved for summary judgment on Plaintiff's Amended Complaint assertedly
based upon qualified immunity and Plaintiff's lack of standing to pursue declaratory relief [Doc. No. 44]. De-
fendant Sugrue, who is sued in his individual capacity in this Bivens action, asserts that Plaintiff cannot establish
a Fourth Amendment violation; that the law does not clearly establish that the Federal Transfer Center's visual
search policy violated the Fourth Amendment; and that Defendant is entitled to qualified immunity because he
did not personally participate in the search of Plaintiff, the manner and circumstances of which are alleged to
have violated the Fourth Amendment.

The following facts are undisputed. On March 16, 2003, Plaintiff Abdullah Al-Kidd was arrested in Virginia
on a material witness arrest warrant issued on application made by the United States Attorney's Office for the
District of Idaho. At the detention hearing before a magistrate judge in the Eastern District of Virginia, Plaintiff
agreed to a continuance to be transferred to Idaho for the detention hearing after being assured that the transfer
would occur quickly. Plaintiff remained in a detention facility in Virginia until March 24, 2003, when he was
transported by airplane to the Federal Transfer Center (FTC) in Oklahoma City, Oklahoma. During the entire
duration of the trip, Plaintiff was shackled at the hands, waist and ankles. Upon Plaintiff's arrival at the FTC,
Plaintiff was taken to a “shower cell,” where he was asked to remove all of his clothes. Pursuant to what is ap-
parently an unwritten policy of the FTC, a visual strip search and visual body cavity search of the Plaintiff was
conducted by an FTC staff person standing outside the “shower cell” door. After the search was completed, the
staff person confiscated Plaintiff's clothes and left Plaintiff naked in the shower cell for approximately one and
one-half to two hours until other arriving detainees had been processed through the Receiving and Discharge
area of the FTC. Plaintiff attests that because there was no bench or chair in the shower cell, he had to sit naked
on the floor. He further attests that the cell was extremely cold to the point where he was shivering. Plaintiff at-
tests that because the cell was so close to the desk where a female FTC staff person sat, with her back to the
Plaintiff, processing detainees, each detainee who was being processed by the female employee could see the
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Plaintiff. Plaintiff further attests that because he was cold and embarrassed, he curled up on the floor at the back
of the shower cell, with his knees pulled up against his chest but that he was still in plain view of other detain-
ees. Eventually, an FTC staff person gave Plaintiff a prison uniform to put on, shackled the Plaintiff and took
him to a single-occupant cell in FTC's Special Housing Unit for administrative detention. Once Plaintiff was in-
side his cell with the door locked, his handcuffs and shackles were removed through a slot in the door. Plaintiff
attests that the cell was completely closed off from neighboring cells by concrete walls, making it impossible for
anything to be passed to him from other cells. He further attests that he was never permitted to leave his cell.
The following morning, before being taken to the plane for transport to Idaho, Plaintiff was again handcuffed
and shackled, taken from his cell and escorted to a barred cell where he was again subjected to another strip
search and visual body cavity search. Plaintiff attests that at least two other detainees could see him being
searched.

*2 It is FTC's policy to conduct a visual inspection of all body surfaces and body cavities of each inmate
that arrives at FTC, regardless of whether the inmate is a sentenced prisoner, is awaiting trial, a material witness,
or is being detained for some other purpose. The BOP Inmate Systems Supervisor at the FTC attests that uni-
form application of the visual search policy ensures that it is not administered in a discriminatory manner. The
purpose of this policy is to prevent and deter the introduction of contraband and weapons into the FTC. All FTC
inmates are also subjected to a visual search upon departure from the FTC. The stated purpose of these searches
is to prevent contraband or weapons from leaving the facility and to deter the creation or obtaining of contra-
band and weapons within the FTC.

The FTC's Inmate Systems Supervisor, Johnny Rose, attests that the procedures for conducting visual
searches are designed to ensure maximum privacy for the inmates. Inmates are searched in one of eleven four-
foot by four-foot search booths which have a curtain on the fourth side, allowing the FTC staff person to open
the curtain and view the inmate, or in one of two four-foot by five-foot shower cells, having a barred, locked
door on the fourth side. Mr. Rose attests that because of the configuration and size of the booths and shower
cells, it is difficult if not impossible for other inmates and staff to see into them while a search is being conduc-
ted, and that while an inmate is being searched in a shower cell, other inmates are not moved past the shower
cell doors. Mr. Rose attests that it is FTC policy to have an inmate disrobe only long enough to perform a visual
search and that inmates are given institutional clothing as soon as possible after visual searches are performed.
However, he states that there are occasions when staff will leave an inmate who's been searched in a shower cell,
which is locked, for a short period while the staff person attends to other duties.

It is also FTC policy or practice for each inmate to be placed in a “boss chair” and then passed through a
metal detector after the inmate is visually searched for the purpose of detecting metal objects that could not be
detected by the visual search.

A significant number of inmates arrive at FTC on a daily basis and include sentenced prisoners, pretrial de-
tainees, other types of detainees and material witnesses of all custody classifications and security levels. Inmates
housed at FTC come from both state and federal facilities and prisons all over the country. On the day Plaintiff
arrived at FTC, 187 inmates of all categories were admitted to FTC. According to the sworn Declaration of
Johnny Rose:

The FTC has limited information about an inmate upon his or her arrival. The movement paperwork that ar-
rives with the inmate will provide the basis for an inmate's detention, but it may say nothing about the under-
lying conviction, charges, or specific reasons why an inmate is being detained. The movement paperwork also
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may or may not indicate where an inmate was housed prior to arriving at the FTC. If an inmate was housed in
a non-Federal facility, the movement paperwork may not indicate security concerns that arose during the in-
mate's stay in the non-Federal facility. The limited information that the FTC has about an inmate upon arrival
necessitates a visual cavity search of all inmates to prevent the introduction of contraband or weapons into the
facility.

*3 Declaration of Johnny Rose (Exhibit “3” to Defendant's Brief) at ¶ 6 (emphasis added).

Defendant John Sugrue was warden of the FTC at the time Plaintiff was detained there in March of 2003.
As Warden, Defendant Sugrue had oversight of all staff and was responsible for the overall operations of the
FTC, although he was not directly involved in the daily operations of each department. Defendant Sugrue had no
knowledge of and no personal interaction with the Plaintiff during the time Plaintiff was at the FTC. Rick Sharp,
an Inmate Systems Supervisor at FTC, had no recollection of Plaintiff and none of FTC's staff persons recalled
Plaintiff coming into the FTC or going out. Mr. Sharp also testified that a Form 129 for Plaintiff, showing that
Plaintiff was a federal material witness, could have been included in the “movement papers” with which
Plaintiff arrived at the FTC.

Despite the routine visual searches and use of the “boss chair”/metal detector upon inmates' arrival at FTC
and departure therefrom, inmates still attempt to smuggle contraband and weapons in and out of the FTC. Since
December of 1999, there have been eight (8) documented incidents of inmates attempting to do so, in each of
which instance the material was discovered during the visual search or when the inmate sat in the boss chair.
There have been at least three instances since 2000 where weapons or contraband have been discovered on in-
mates while in the FTC. There is no information in the record as to the type(s) of FTC inmates on which contra-
band or weapons were discovered during visual searches, use of the boss chair or otherwise, i.e., whether the in-
mates were convicted prisoners, pretrial detainees, material witnesses or other types of detainees.

Qualified Immunity
Qualified immunity is a defense to a Bivens action. See Robbins v. Wilkie, --- U.S. ----, 127 S.Ct. 2588, ---

L.Ed.2d ---- (2007); Saucier v. Katz, 533 U.S. 194, 121 S.Ct. 2151, 150 L.Ed.2d 272 (2001). Under the qualified
immunity doctrine, government officials performing discretionary functions generally are immune from liability
for civil damages as long as their conduct does not violate clearly established statutory or constitutional rights of
which a reasonable person would have known. Douglas v. Dobbs, 419 F.3d 1097, 1100 (10th Cir.2005), cert.
denied, 546 U.S. 1138, 126 S.Ct. 1147, 163 L.Ed.2d 1001 (2006). “When a defendant asserts a qualified im-
munity defense, the burden shifts to the plaintiff, who must first establish that the defendant violated a constitu-
tional right.” Cortez v. McCauley, 478 F.3d 1108, 1114 (10th Cir.2007) (citing Reynolds v. Powell, 370 F.3d
1028, 1030 (10th Cir.2004)). If no constitutional violation is established no further inquiry is necessary. See id.,
citing Saucier v. Katz, 533 U.S. 194, 201, 121 S.Ct. 2151, 150 L.Ed.2d 272 (2001). If a constitutional violation
has been shown, the plaintiff must show that the constitutional right which was violated was clearly established.
See Saucier v. Katz, 533 U.S. at 201, 121 S.Ct. at ----, 150 L.Ed.2d at 281. The inquiry as to whether a constitu-
tional right was clearly established must be undertaken not in a broad general sense but in a more particularized
and relevant sense. “The contours of the right must be sufficiently clear that a reasonable officer would under-
stand that what he is doing violates that right.” Saucier, 533 U.S. at 201-02, 121 S.Ct. at ----, 150 L.Ed.2d at
281-82, quoting Anderson v. Creighton, 483 U.S. 635, 640, 107 S.Ct. 3034, 97 L.Ed.2d 523, 531 (1987). Ulti-
mately, however, the inquiry is whether the law was sufficiently clear to given an official “fair warning” that his
conduct deprived his victim of a constitutional right. United States v. Lanier, 520 U.S. 259, 270-71, 117 S.Ct.
1219, 137 L.Ed.2d 432, 445 (1997). This does not mean, however, that a plaintiff must point to a case involving
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identical or even very similar facts, although doing so would provide strong support for the conclusion that the
law is clearly established. Hope v. Pelzer, 536 U.S. 730, 741, 122 S.Ct. 2508, 153 L.Ed.2d 666, 679 (2002).
General statements of the law may give fair and clear warning because they “apply with obvious clarity to the
specific conduct in question, even though ‘the very action in question has [not] previously been held unlawful.’
“ Lanier, 520 U.S. at 270-71, 117 S.Ct. 1219, 137 L.Ed.2d at 446, quoting Anderson v. Creighton, 483 U.S. at
640, 107 S.Ct. 3034, 97 L.Ed.2d at 531. Thus, “officials can still be on notice that their conduct violates estab-
lished law even in novel factual circumstances.” Hope v. Pelzer, 536 U.S. 730, 741, 122 S.Ct. 2508, ----, 153
L.Ed.2d 666, 679 (2002). “The more obviously egregious the [subject] conduct is in light of prevailing constitu-
tional principles, the less specificity is required from prior case law to clearly establish the violation.” Meyer v.
Board of County Commissioners of Harper County, OK, 482 F.3d 1232, 1242 (10th Cir.2007) (quoting Pierce v.
Gilchrist, 359 F.3d 1279, 1298 (10th Cir.2004)).

Did Defendant Violate Plaintiff's Fourth Amendment Rights By Causing Plaintiff to be Subjected to the Strip
Searches and Visual Body Cavity Searches?

*4 In determining whether a strip search is constitutional under the Fourth Amendment to the United States
Constitution, the Court must balance the need for the particular search against the grave invasion of privacy it
entails. Bell v. Wolfish, 441 U.S. 520, 559, 99 S.Ct. 1861, 60 L.Ed.2d 447 (1979); Nelson v. McMullen, 207
F.3d 1202, 1206 (10th Cir.2000); Cottrell v. Kaysville City, Utah, 994 F.3d 730, 734 (10th Cir.1993); Chapman
v. Nichols, 989 F.2d 393, 395-96 (10th Cir.1993); Hill v. Bogans, 735 F.3d 391, 393-95 (10th Cir.1984); Draper
v. Walsh, 790 F.Supp. 1553, 1558 (W.D.Okla.1991); Morreale v. City of Cripple Creek, 113 F.3d 1246, 1997
WL 290976 (10th Cir. May 27, 1997) (No. 96-1220) at *7; Ellis v. Sharp, 30 F.3d 141, 1994 WL 408129 at *3
(10th Cir. Aug. 4, 1994) (No. 93-6242). In arriving at that balance, the Court must consider the scope of the in-
trusion, the manner in which it was conducted, the justification for initiating the search and the place where the
search took place. Id. Personal body searches of inmates must be reasonable under the circumstances. Levoy v.
Miller, 788 F.2d 1437, 1439 n * * (10th Cir.1986). See Ohio v. Robinett, 519 U.S. 33, 39, 117 S.Ct. 417, 136
L.Ed.2d 347, 354 (1996) (Reasonableness under the Fourth Amendment is “measured in objective terms by ex-
amining the totality of the circumstances.”).

In this case, no probable cause or reasonable suspicion that Plaintiff was concealing weapons or contraband
on his person was articulated as the justification or need for the strip and body cavity searches at issue. Rather,
the searches were conducted pursuant to an FTC policy to conduct such searches on all arriving and departing
FTC inmates. The stated purpose for this policy as applied to arriving inmates is to prevent and deter the intro-
duction of contraband and weapons into the FTC and as applied to departing inmates is to deter the creation or
obtaining of contraband and weapons within the FTC. Thus, the articulated need for the searches in this case is
the maintenance of institutional security at the FTC by preventing and deterring the introduction, creation or ob-
taining of contraband or weapons in the FTC. Maintaining a safe and secure detention facility is a legitimate
penological interest. See Bell v. Wolfish, 441 U.S. at 540 & 546, 99 S.Ct. 1861, 60 L.Ed.2d at 469 & 473; Block
v. Rutherford, 468 U.S. 576, 586, 104 S.Ct. 3227, 82 L.Ed.2d 438, ---- (1984). However, Plaintiff had neither
been arrested for or convicted of any crime. Plaintiff was merely a material witness who had voluntarily agreed
to be transferred to the District of Idaho for a detention hearing. Plaintiff was either a material witness detainee
or a material witness subject to possible detention following a detention hearing in Idaho.

“A strip search is an invasion of personal rights of the first magnitude.” Nelson v. McMullen, 207 F.3d at
1206, quoting Chapman v. Nichols, 989 F.2d at 395. Strip searches involving the visual inspection of body cav-
ities, like those herein, are even more intrusive and among the most dehumanizing and degrading of experiences.
See Levoy v. Mills, 768 F.2d at 1439. In this case Plaintiff was twice required to remove all of his clothes and
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subjected to a visual inspection of his body cavities. Thus, the scope of the intrusion upon Plaintiff's privacy in-
terests was great.

*5 There is no dispute at to where the searches of Plaintiff were conducted. Although Defendant's Inmate
Systems Supervisor, Johnny Rose, attests that “[t]he procedures for conducting visual searches are designed to
ensure maximum privacy for the inmates,” Declaration of Johnny Rose at ¶ 9; that it is difficult if not impossible
for other inmates and staff to see inside the cell while a search is being conducted,” id. at ¶ 11; and that while an
inmate is searched in a shower cell, other inmates are not moved past the shower stall doors, see id. at ¶ 12, his
description of the shower cells indicates that it was certainly possible for other inmates or staff to see into the
shower cell while the search of Plaintiff was being conducted and to see Plaintiff when he was left nude in the
shower cell. Moreover, because Mr. Rose's statements pertain only to routine procedures and not to what oc-
curred while and after Plaintiff was strip searched, they do not directly or completely controvert Plaintiff's state-
ments that inmates being processed and a female staff person could see Plaintiff when he was left naked in the
shower cell following the initial strip search or that at least two inmates could see him when he was strip
searched before his departure from the FTC. Likewise, Mr. Rose's statements that FTC policy is to have an in-
mate disrobe only long enough for a visual search and that inmates are given institutional clothing as soon as
possible after the visual searches, see id. at ¶ 14, do not directly or completely controvert Plaintiff's statement
that he was left naked in the shower cell for one and one-half to two hours following the visual search conducted
when he arrived at FTC because, again, Mr. Rose's statements pertain to what generally or ordinarily occurs and
not to what specifically occurred after Plaintiff was strip searched. It is unnecessary, however, for the Court to
resolve any factual disputes in the record concerning the place where the initial search of Plaintiff was conduc-
ted and the manner in which it was conducted. Likewise, it is unnecessary for the Court to resolve any factual
discrepancy in the record as to the place or manner in which the search of Plaintiff before his departure from
FTC was conducted. Neither of the searches of Plaintiff was performed in a place and manner that ensured his
privacy and prevented others from viewing Plaintiff while and after he was being searched.

If the Court balances the need to search Plaintiff, a material witness who had never been arrested for or con-
victed of committing a crime, for weapons or contraband to prevent or deter the introduction, creation or obtain-
ing of same in the FTC against the grave invasion of the Plaintiff's privacy occasioned by the strip searches of
Plaintiff and visual inspections of his body cavities, considering the factors set forth in Bell v. Wolfish, both of
the searches of Plaintiff were objectively unreasonable and violated the Fourth Amendment.

*6 However, the searches of Plaintiff herein were conducted pursuant to an FTC policy requiring searches
of all incoming and departing inmates or detainees. A search conducted pursuant to such a prison policy which
impinges on inmates' constitutional rights is valid if it is reasonably related to legitimate penological interests.
See Turner v. Safley, 482 U.S. 78, 89, 107 S.Ct. 2254, 96 L.Ed.2d 64, 70 (1987); Farmer v. Perrill, 288 F.3d
1254, 1260 (10th Cir.2002). Maintenance of facility security by preventing and deterring the introduction, cre-
ation or obtaining of weapons and contraband is a legitimate penological interest. However, the searches of
Plaintiff and the manner in which they were conducted were not reasonably related to the FTC's security needs.
There is no logical or legitimate reason to think that individuals like Plaintiff, who are detained merely because
they are material witnesses and who have not been charged with or convicted of a crime, may be concealing
weapons or contraband. Strip searches and body cavity inspections of material witness detainees are irrational
and arbitrary or an “exaggerated response” to security needs and the likelihood of the articulated concern that in-
mates subject to searches would learn which detainees would not be searched and ask or force them to smuggle
contraband or weapons into the FTC, see Declaration of Johnny Rose at ¶ 19. This is particularly true inasmuch
as it is also FTC policy to conduct pat searches of all inmates and subject them to the “boss chair”/metal detector
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procedure. With respect to the strip search of Plaintiff upon his arrival, it is illogical or irrational to believe that
another inmate could have asked or forced Plaintiff to conceal a weapon or contraband in transit to the FTC be-
cause Plaintiff was shackled. The strip search of Plaintiff before his departure from the FTC, after Plaintiff had
been strip searched upon arrival at FTC, shackled, placed in a single-person cell to which no other inmates had
access and which Plaintiff was not allowed out of for the duration of his stay at FTC, bears no rational relation-
ship to any security needs or interest of the FTC. Moreover, accommodation of the constitutional rights of ma-
terial witness detainees like Plaintiff by ascertaining their status as material witnesses would pose little burden
on FTC staff. Compare with Turner v. Safly, 482 U.S. at 90, 107 S.Ct. 2254, 96 L.Ed.2d at 79-80. It is not reas-
onable for FTC staff to conduct strip searches and visual body cavity inspections on material witness detainees
merely because they don't know that they are merely material witness detainees and not convicted prisoners. See
Ellis v. Sharp, 30 F.3d 141, 1994 WL 408129 at *2 (10th Cir. Aug. 4, 1994).

Finally, “the existence of obvious, easy alternatives” to policy-dictated routine strip and body cavity
searches of all material witness detainees “at de minimis cost to the valid penological interests,” such as a stamp
on material witnesses' moving papers identifying their status as such, coupled with a pat-down search or a pat-
down search and use of the “boss chair”/metal detector procedure, is evidence that FTC's policy of strip searches
and body cavity inspections for all incoming and outgoing “inmates,” as applied to material witness detainees, is
not reasonable and not reasonably related to legitimate penological interests. See id., 482 U.S. at 90-91, 107
S.Ct. 2254, 96 L.Ed.2d at 80. The record herein shows that Defendant's policy as applied to Plaintiff is not reas-
onably related to legitimate penological interests in facility security and that Defendant violated Plaintiff's
Fourth Amendment rights by causing Plaintiff to be subjected to strip searches and body cavity inspections both
upon his arrival at FTC and before his departure therefrom. With respect to the place and manner in which the
searches of Plaintiff were conducted, genuine issues of material fact exist as to whether the conditions of the
searches violated Plaintiff's Fourth Amendment rights. However, Plaintiff's version of the material facts as to
where the searches were conducted, whether Plaintiff could be viewed by other inmates during the searches and
the length of time during which Plaintiff remained naked and visible to other inmates following the initial search
supports a claim for the violation of Plaintiff's Fourth Amendment rights by the place and manner in which the
searches were conducted. See Walker v. City of Orem, 451 F.3d 1139, 1130 (10th Cir.2006) (denial of summary
judgment on the issue of qualified immunity is proper where the plaintiff's version of facts in summary judgment
proceedings supports a claim for a violation of a constitutional right).

Was the Law Clearly Established Such that Defendant Should Have Known that Subjecting Plaintiff to the Strip
Searches and Body Cavity Inspections Violated Plaintiff's Constitutional Rights?

*7 As early as 1984, the Tenth Circuit held that strip searches of persons arrested for minor traffic offenses
of whom officials had no reasonable suspicion that they were carrying or concealing weapons or drugs, conduc-
ted pursuant to a blanket policy requiring all detainees to be strip searched, were unconstitutional as violative of
such detainees' Fourth Amendment rights, even when such detainees were or were to be intermingled with the
prison population. See Hill v. Bogans, 735 F.2d 391 (10th Cir.1984). In 1993, the Tenth Circuit stated that
“[e]very circuit court, including our own, which had considered the constitutionality of strip searches conducted
under such circumstances has concluded that such searches are unconstitutional.” Chapman v. Nichols, 989 F.2d
393, 395 (10th Cir.1993) (citing cases from the Second, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth and Tenth
Circuits). The Tenth Circuit has in fact consistently and continuously condemned strip searches with or without
visual inspection of body cavities of pretrial detainees arrested for minor offenses as unreasonable as a matter of
law and unconstitutional under the Fourth Amendment. See Cottrell v. Kaysville City, Utah, 994 F.2d at 734;
Chapman, 989 F.2d at 395-96; Hill v. Bogans, 735 F.2d at 393-94; Morreale v. City of Cripple Creek, 1997 WL
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290976 at *6-7; Ellis v. Sharp, 1994 WL 408129 at *2. Cf. Foote v. Spiegel, 118 F.3d 1416, 1425-26 (10th
Cir.1997) (no qualified immunity for strip search of person arrested for possession of drugs but not placed in
general inmate population where there was no reasonable suspicion she had additional drugs or a weapon on her
person). Moreover, the Tenth Circuit has consistently condemned strip searches with or without body cavity in-
spections even of convicted prisoners as unreasonable and violative of the Fourth Amendment when they are
conducted in full view of other inmates and staff, at least without sufficient justification for conducting the
searches in an open area. See Farmer v. Perrill, 288 F.3d at 1259-61; Nelson v. McMullen, 207 F.3d at 1207;
Hayes v. Marriott, 70 F.3d 1144, 1146-48 (10th Cir.1995). Finally, the Tenth Circuit has specifically held that it
was clearly established by May of 1993 that a strip search of a person arrested for a minor traffic offense, con-
ducted in view of other persons, without sufficient justification for the search or for conducting it in a public
area, violates the Fourth Amendment and that a reasonable officer would have known that by May of 1993. See
Farmer v. Perrill, 288 F.3d at 1260, citing Hill v. Bogans, 735 F.2d 391; Foote v. Spiegel, 118 F.3d at 1425
(“[I]t was clearly established in May 1994 that a strip search of a person arrested for driving under the influence
of drugs but not placed in the general jail population is not justified in the absence of reasonable suspicion that
the arrestee has drugs or weapons hidden on his or her person.”) (citing Cottrell, 994 F.2d at 734). In Chapman
v. Nichols, the Tenth Circuit in 1993 concluded as a matter of law that a belief that “a strip search policy applied
to minor offense detainees without particularized reasonable suspicion was lawful if conducted in private” was
“not objectively reasonable” in light of clearly established law, rejecting a defense of qualified immunity. 989
F.2d at 398. The Tenth Circuit further observed in Chapman that “no circuit case has upheld the grant of quali-
fied immunity when asserted against a claim based on an across-the-board policy of strip searching minor of-
fense detainees.” Chapman v. Nichols, 989 F.2d at 398 (citing cases). Accord Draper v. Walsh, 790 F.Supp.
1553, 1560-61 (W.D.Okla.1991).

*8 In the case before this Court, Plaintiff had not even been arrested for a minor offense; he was arrested
and detained as a material witness. He was not intermingled with convicted prisoners at FTC and was hand-
cuffed and shackled while in the presence of other inmates. If an official could not have reasonably believed in
1993 that a strip search policy applied to minor offense detainees was constitutional in light of clearly estab-
lished law, a fortiori, Defendant could not have reasonably believed in 2003 that the strip search/body cavity in-
spection policy of FTC, applied to a material witness detainee such as the Plaintiff, did not violate the law and
deprive Plaintiff of his Fourth Amendment rights. Likewise, if the searches in question occurred where Plaintiff
could be and was viewed by other inmates, as Plaintiff attests but as to which a genuine issue of material fact ex-
ists, Defendant Sugrue could not have reasonably believed that the manner of conducting the searches was reas-
onable and did not violate Plaintiff's Fourth Amendment rights. However, an issue remains as to whether De-
fendant Sugrue caused the deprivation of Plaintiff's Fourth Amendment rights by the place and manner in which
the strip searches were conducted, i.e., whether there is any basis for Defendant's personal liability for the place/
manner in which Plaintiff maintains the strip searches were conducted.

Did Defendant Personally Participate in the Asserted Constitutional Violations
Defendant Sugrue does not argue that he cannot be liable for deprivations of Plaintiff's constitutional rights

occasioned by conducting strip searches and body cavity inspections of Plaintiff at the FTC because he did not
personally participate in them. Nor does he argue that he did not promulgate and/or enforce the FTC policy on
strip searched and body cavity searches. The Court therefore presumes that Defendant Sugrue promulgated and
enforced the FTC policy on strip searches and body cavity searches and therefore, that he is liable for the viola-
tion of Plaintiff's Fourth Amendment rights occasioned by the searches by “causing” such violations. See
Thomas v. Ashcroft, 470 F.3d 491, 496-97 (2nd Cir.2006) (personal involvement of a supervisory defendant ne-
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cessary for liability in Bivens action may be shown by evidence that he created a custom or policy fostering the
constitutional violation or allowed the custom or policy to continue after learning of it). Cf. Worrell v. Henry,
219 F.3d 1197, 1214 (10th Cir.2000) (supervisor is liable under 42 U.S.C. § 1983 where an affirmative link is
shown between the constitutional deprivation and the supervisor's personal participation or exercise of control or
direction). However, he argues that he cannot be liable for any deprivation of Plaintiff's Fourth Amendment
rights resulting from the place and manner in which he was searched, that is, because the searches were conduc-
ted where Plaintiff could be viewed by other inmates and because Plaintiff was left naked in the shower cell for
one and one-half to two hours, if this was in fact the case. This is so, Defendant Sugrue asserts, because the FTC
search policy does not sanction any of these circumstances, and Defendant Sugrue cannot be liable for actions of
the FTC staff that were contrary to policy procedures. In other words, Defendant Sugrue asserts that Plaintiff has
failed to show Defendant's personal participation in these aspects of the searches or any affirmative link between
the deprivation of Plaintiff's constitutional rights occasioned by these search conditions and Defendant's person-
al participation or exercise of control or direction. Defendant Sugrue is correct. However, Plaintiff, concurrently
with his response to Defendant's motion for summary judgment, filed a motion pursuant to Rule 56(f), F.R.Civ.P
. [Doc. No. 49], most of which is moot in light of the foregoing. But in his Rule 56(f) motion, Plaintiff asserts
that he should be permitted to conduct discovery directed to how often the practice of leaving detainees naked in
their cells or shower cells during or after searches has occurred and for what length of time detainees have been
so left, whether Defendant Sugrue was aware of, condoned or tolerated this “practice” and what measures, if
any, Defendant took to prevent this practice from occurring at the FTC, including what training was conducted
in that regard. Plaintiff also requests that he be permitted to take the deposition of the individual responsible for
Plaintiff's initial search and prolonged wait before he was furnished any clothes to understand whether Plaintiff
was “singled out” for the treatment he received and to determine whether such treatment was at the direction of
“someone in a supervisory position,” presumably to include Defendant. Defendant asserts that this discovery
should not be permitted “because Plaintiff has not satisfied his burden under Rule 56(f) of showing that this dis-
covery would rebut Defendant's assertion of qualified immunity.” Defendant's Opposition to Plaintiff's Rule
56(f) Motion at pp. 4-5. As should be obvious from the foregoing, Defendant is wrong. If the searches took
place in the place/manner as Plaintiff attests and Plaintiff was left naked in the shower cell for one and one-half
to two hours, Plaintiff's constitutional rights were violated thereby, constitutional rights which were clearly es-
tablished at the time of those searches, and Defendant would not be entitled to qualified immunity if he person-
ally participated in or caused the violations. Under extant case law,

*9 [P]ersonal involvement of a supervisory defendant may be shown by evidence that the defendant (1) dir-
ectly participated in the constitutional violation; (2) failed to remedy the violation after learning of it through a
report or appeal; (3) created a custom or policy fostering the violation or allowed the custom or policy to con-
tinue after learning of it; (4) was grossly negligent in supervising subordinates who caused the violation; or
(5) failed to act on information indicating that unconstitutional acts were occurring.

Thomas v. Ashcroft, 470 F.3d 491, 496-97 (2nd Cir.2006) (citing Wright v. Smith, 21 F.3d 496, 501 (2nd
Cir.1994).

In this circuit, in the Section 1983 context, a supervisor may be liable for the unconstitutional acts of his
subordinates if the plaintiff shows that an affirmative link exists between the constitutional deprivation and
either the supervisor's personal participation, his exercise of control or direction, his acquiescence in the consti-
tutional violation or his failure to supervise. See Serna v. Colorado Department of Corrections, 455 F.3d 1146,
1151 (10th Cir.2006); Holland ex rel. Overdorff v. Harrington, 268 F.3d 1179, 1187 (10th Cir.2001); Worrell v.
Henry, 219 F.3d 1197, 1214 (10th Cir.2000); Green v. Branson, 108 F.3d 1296, 1304 (10th Cir.1997); Winters v.
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Board of County Commissioners, 4 F.3d 848, 855 (10th Cir.1993); Meade v. Grubbs, 841 F.3d 1512, 1527 (10th
Cir.1988). The supervisor's state of mind is critical to showing the affirmative link. See Serna, 455 F.3d at 1151.
Mere negligence is insufficient to hold a supervisor liable under § 1983; rather, a plaintiff must show that the su-
pervisor acted knowingly or with deliberate indifference that a constitutional violation would occur, id., which
requires that a plaintiff show that the supervisor was aware of facts from which the inference could be drawn
that a substantial risk of the violation of constitutional rights existed and that the supervisor actually drew the in-
ference. See Serna, 455 F.3d at 1154-55.

If, for example, Plaintiff can show that FTC inmates were with some frequency searched where they could
be viewed by other inmates and/or were left naked in shower cells where they could be viewed by other inmates,
that Defendant Sugrue was aware of this practice and condoned or acquiesced in it and that he had the requisite
state of mind, then Defendant Sugrue may be liable for the claimed deprivation of Plaintiff's constitutional rights
and not qualifiedly immune. Similarly, if Plaintiff can show that Defendant Sugrue directed this treatment of
Plaintiff, Defendant may be liable and not enjoy qualified immunity for Plaintiff's Bivens claim based upon the
place and manner of the strip searches. Accordingly, Plaintiff's Rule 56(f) motion is GRANTED insofar as
Plaintiff asks the Court to hold Defendant's motion directed to the place and manner of the strip searches in
abeyance and allow Plaintiff to conduct discovery as to whether the frequency with which detainees were strip
searched where they could be viewed by others and left naked in their cell for more than a few minutes, whether
Defendant Sugrue was aware of and tolerated or condoned any such practice, what measures, if any, he took to
prevent such practices from occurring and as to whether anyone in a supervisory position directed the treatment
Plaintiff received. Plaintiff is GRANTED a period of sixty (60) days in which to conduct such discovery.
Plaintiff is directed to file his supplemental brief responding to Defendant's argument that he cannot be liable for
any constitutional deprivation occasioned by the place and manner in which the strip searches of Plaintiff were
conducted due to lack of personal participation within seventy-five (75) days of the date of this Order.

Declaratory Relief
*10 Defendant asserts that Plaintiff is not entitled to declaratory relief on his Fourth Amendment Bivens

claims for the same reason that the Court concluded he was not entitled to such relief on his Fifth Amendment
claim: Plaintiff lacks standing to pursue this claim. Plaintiff does not take issue with this argument and the Court
concludes that Plaintiff lacks standing to pursue declaratory relief on his Fourth Amendment claims. See PeTA v.
Rasmussen, 298 F.3d 1198, 1202-03, 1203 n. 2 (10th Cir.2002); Bauchman v. West High School, 132 F.3d 542,
548-49 (10th Cir.1997); Green v. Brown, 108 F.3d at 1299-1300.

Conclusion
In accordance with the foregoing, Defendant's motion for summary judgment [Doc. No. 44] on Plaintiff's

Fourth Amendment Bivens claims predicated on the strip searches and visual body cavity inspections of
Plaintiff, based upon qualified immunity, is DENIED; Defendant's motion for summary judgment on Plaintiff's
claims for declaratory relief is GRANTED; Plaintiff's Rule 56(f) motion [Doc. No. 49] is GRANTED in part as
set forth herein and DENIED in part as moot; and Defendant's motion for summary judgment on Plaintiff's
Fourth Amendment Bivens claims predicated on the place and manner (duration) of the strip searches, based
upon lack of personal participation, is HELD IN ABEYANCE pending completion of discovery permitted
Plaintiff herein and the filing of Plaintiff's supplemental brief as ordered herein. Defendant is GRANTED leave
to file a reply brief to Plaintiff's supplemental brief within ten (10) days after the filing of Plaintiff's supplement-
al brief. Plaintiff is sua sponte GRANTED partial summary judgment on the issue of Defendant's liability on
Plaintiff's Fourth Amendment Bivens claim based upon the fact that he was twice subjected to a strip search and
visual inspection of his body cavities.
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It is so ordered.

W.D.Okla.,2007.
Al-Kidd v. Sugrue
Not Reported in F.Supp.2d, 2007 WL 2446750 (W.D.Okla.)

END OF DOCUMENT
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Brant S. Levine
brant.levine@usdoj.gov
D.C. Bar 472970
J. Marcus Meeks
marcus.meeks@usdoj.gov
D.C. Bar No. 472072 

UNITED STATES DEPARTMENT OF JUSTICE

Civil Division, Torts Branch
Tel: 202-616-4176
Fax: 202-616-4314

P.O. Box 7146, Ben Franklin Station
Washington, D.C. 20044

Attorneys for the Federal Defendants  

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

ABDULLAH AL-KIDD,

Plaintiff,

v.

ALBERTO GONZALES, Attorney General
of the United States; et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV:05-093-S-EJL

RESPONSE OF DEFENDANT THE
UNITED STATES OF AMERICA TO
PLAINTIFF’S FIRST SET OF REQUESTS
FOR ADMISSION 

Pursuant to Rules 26 and 36 of the Federal Rules of Civil Procedure, Defendant the

United States of America (“Defendant” or the “United States”) hereby responds to Plaintiff’s

First Set of Requests for Admissions.

OBJECTIONS

Defendant states the following General Objections to Plaintiff’s First Set of Requests for

Admissions, which are hereby incorporated in and made part of each of the following specific

responses.
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Request No. 8  

Admit that no federal officer or employee instructed Abdullah al-Kidd that he could not

travel outside the United States.

Response: Admitted.

Request No. 9  

Admit that no federal officer or employee instructed Abdullah al-Kidd that he should

report to the FBI or an attorney for the United States of America if he was planning travel

outside the United States.

Response:  Admitted. 

Request No. 10  

Admit that, prior to the arrest of Abdullah al-Kidd, no federal officer or employee

informed Mr. al-Kidd that his testimony might be wanted for a criminal proceeding.

Response:  Admitted.

Request No. 11  

Admit that, prior to the arrest of Abdullah al-Kidd, no federal officer or employee asked

Mr. al-Kidd if he would postpone his travel to Saudi Arabia, relinquish his passport, or agree to

return to the United States to testify in any criminal proceeding.

Response:  Admitted.

Request No. 12  

Admit that, prior to the arrest of Sami Omar Al-Hussayen, no federal officer or employee

advised Abdullah al-Kidd that Mr. Al-Hussayen in particular was the target of a criminal

investigation.
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Response:  Admitted.

Request No. 13 

Admit that, prior to the arrest of Abdullah al-Kidd, no federal law enforcement officer or

employee advised Mr. al-Kidd that he might have information considered material to a criminal

proceeding against Sami Omar Al-Hussayen.

Response:  Admitted.

Request No. 14  

Admit that no federal officer or employee instructed Abdullah al-Kidd that he should not

disclose that he had been interviewed by the FBI.

Response: Defendant admits that no federal officer or employee commanded Abdullah

al-Kidd not to disclose that he had been interviewed by the FBI, but denies the request to the

extent it seeks an admission that no federal officer or employee requested al-Kidd not to disclose

that he had been interviewed by the FBI. 

Request No. 15  

Admit that no federal officer or employee provided to any person responsible for physical

custody of Abdullah al-Kidd any instruction that he be subjected to the least restrictive

conditions of confinement possible while held as a material witness.

Response:  Defendant objects to this request as over-broad because the allegations and

claims in Plaintiff’s Second Amended Complaint against any federal employee concerning

Plaintiff’s “conditions of confinement” have been transferred to the United District Court for the

Western District of Oklahoma and are no longer part of this proceeding.  Defendant also objects

to this request because the phrase “least restrictive conditions of confinement possible” is vague,
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Brant S. Levine
brant.levine@usdoj.gov
D.C. Bar 472970
J. Marcus Meeks
marc us.meeks@usdoj, gov
D.C. Bar No. 472072
UNITED STATES DEPARTMENT OF JUSTICE

Civil Division, Torts Branch
Tel: 202-616-4176
Fax: 202-616-4314

P.O. Box 7146, Ben Franklin Station
Washington, D.C. 20044

Attorneys for the Federal Defendants

L~JITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

ABDULLAH AL-K~D,

Plaintiff,

ALBERTO GONZALES, Attorney General
of the United States; et al.,

Defendants.

)
)
)
)
)
)
)

)
)
)

Case No. CV:05-093-S-EJL

RESPONSE OF DEFENDANT THE
U~’NITED STATES TO PLAINTIFF’S
FOURTH SET OF REQUESTS FOR
ADMISSION

Pursuant to Rules 26 and 36 of the Federal Rules of Civil Procedure, Defendant the

United States hereby responds to Plaintiffs Fourth Set of Requests for Admissions.

OBJECTIONS

Defendant states the following General Objections to Plaintiff’s Fourth Set of Requests

for Admissions, which are hereby incorporated in and made part of each of the following specific

responses.

1. Defendant objects to Plaintiff’s Fourth Set of Requests for Admissions to the

Case 1:05-cv-00093-EJL-CWD   Document 308-6   Filed 12/21/11   Page 2 of 41



Response: Defendant objects to the term "possible" as confusing, conjectural and

speculative, and objects to the term "federal intelligence investigation" as vague on its face and

vague due to the time period in question. Based on these objections, Defendant is unable to

admit or deny this request.

Request No. 71

Admit that, at some point between March 16, 2004 and June 16, 2004, Mr. al-Kidd was a

possible subject of a federal criminal investigation.

Response: Defendant objects to the term ~possible" as conjectural and speculative, and

objects to the term "federal criminal investigation" as vague due to the time period in question.

Based on these objections, Defendant is unable to admit or deny this request.

Request No. 72

Admit that, at some point between March 16, 2004 and June 16, 2004, Mr. al-Kidd was a

possible subject of a JTTF investigation.

Response: Defendant objects to the term "possible" as conjectural and speculative.

Based on this objection, Defendant is unable to admit or deny this request.

Request No. 73

Admit that, as of the present time, the FBI is unable to determine why mention of Mr. al-

Kidd’s arrest was included in the testimony of the director of the FBI, Robert Mueller before the

House on March 23, 2003.

Response: Admitted.

Request No. 74

Admit that, as of the present time, the FBI is unable to determine why mention of Mr. al-

Kidd’s arrest was included in the testimony of the director of the FBI, Robert Mueller, before the
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Senate on April 10, 2003.

Response: Admitted.

Request No. 75

Admit that, as of the present time, the FBI is unable to determine why mention of Mr. al-

Kidd’s arrest in the testimony of Director Mueller before the House on March 23,2003, did not

include mention that Mr. al-Kidd was arrested on a material witness warrant.

Response: Admitted.

Request No. 76

Admit that, as of the present time, the FBI is unable to determine why mention of Mr. al-

Kidd’s arrest in the testimony of Director Mueller before the Senate on April 10, 2003, did not

include mention that Mr. al-Kidd was arrested on a material ~vitness warrant.

Response: Admitted.

Request No. 77

Admit that, as of the present time, the FBI is unable to determine how mention of Mr. al-

Kidd’s arrest became included in the testimony of the director of the FBI, Robert Mueller, before

the House on March 23,2003.

Response: Admitted.

Request No. 78

Admit that, as of the present time, the FBI is unable to determine how mention of Mr. al-

Kidd’s arrest became included in the testimony of the director of the FBI, Robert Mueller, before

the Senate on April 10, 2003.

Response: Admitted.
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Request No. 79

Admit that, as of the present time, Director Mueller is unable to determine why mention

of Mr. al-Kidd’s arrest was included in his testimony before the House on March 23, 2003.

Response: Defendant objects to this request as confusing and states that Director Mueller

has not undertaken an individual effort to determine why Mr. al-Kidd’s arrest was included in his

testimony before the House on March 23, 2003. The United States admits that, as of the present

time, the FBI is unable to determine why mention of Mr. al-Kidd’s arrest was included in

Director Mueller’s testimony before the House on March 23, 2003.

Request No. 80

Admit that, as of the present time, Director Muetler is unable to determine why mention

of Mr. al-Kidd’s arrest was included in his testimony before the Senate on April 10, 2003.

Response: Defendant objects to this request as confusing and states that Director Mueller

has not undertaken an individual effort to determine why Mr. al-Kidd’s arrest was included in his

testimony before the Senate on April 10, 2003. The United States admits that, as of the present

time, the FBI is unable to determine why mention of Mr. al-Kidd’s arrest was included in

Director Mueller’s testimony before the Senate on April 10, 2003.

Request No. 81

Admit that, as of the present time, Director Mueller is unable to determine why mention

of Mr. al-Kidd’s arrest in his testimony before the House on March 23, 2003, did not include

mention that Mr. al-Kidd was arrested on a material witness warrant.

Response: Defendant objects to this request as confusing and states that Director Mueller

has not undertaken an individual effort to determine why mention of Mr. al-Kidd’s arrest in his

testimony before the House on March 23, 2003, did not include mention that Mr. al-Kidd was
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arrested on a material witness warrant. The United States admits that, as of the present time, the

FBI is unable to determine why mention of Mr. al-Kidd’s arrest in Director Muetler’s testimony

before the House on March 23, 2003, did not include mention that Mr. al-Kidd was arrested on a

material witness warrant.

Request No. 82

Admit that, as of the present time, Director Mueller is unable to determine why mention

of Mr. al-Kidd’s arrest in his testimony before the Senate on April 10, 2003, did not include

mention that Mr. al-Kidd was arrested on a material witness warrant.

Response: Defendant objects to this request as confusing and states that Director Mueller

has not undertaken an individual effort to determine why mention of Mr. al-Kidd’s arrest in his

testimony before the Senate on April 10, 2003, did not include mention that Mr. al-Kidd was

arrested on a material witness warrant. The United States admits that, as of the present time, the

FBI is unable to determine why mention of Mr. al-Kidd’s arrest in Director Mueller’s testimony

before the Senate on April 10, 2003, did not include mention that Mr. al-Kidd was arrested on a

material witness warrant.

Request No. 83

Admit that, as of the present time, Director Mueller is unable to determine how mention

of Mr. al-Kidd’s arrest became included in his testimony before the House on March 23, 2003.

Response: Defendant objects to this request as confusing and states that Director Mueller

has not undertaken an individual effort to determine how mention of Mr. al-Kidd’s arrest became

included in his testimony before the House on March 23, 2003. The United States admits that, as

of the present time, the FBI is unable to determine how mention of Mr. al-Kidd’s arrest became

included in Director Muetler’s testimony before the House on March 23, 2003.
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Request No. 84

Admit that, as of the present time, Director Mueller is unable to determine how mention

of Mr. al-Kidd’s arrest became included in his testimony before the Senate on April 10, 2003.

Response: Defendant objects to this request as confusing and states that Director Mueller

has not undertaken an individual effort to determine how mention of Mr. al-Kidd’s arrest became

included in his testimony before the Senate on April 10, 2003. The United States admits that, as

of the present time, the FBI is unable to determine how mention of Mr. al-Kidd’s arrest became

included in Director Mueller’s testimony before the Senate on April 10, 2003.

Request No. 85

Admit that at least one Federal employee, other than Director Mueller, was involved in

preparing the testimony of Director Mueller regarding Mr. al-Kidd before the House on March

23, 2003.

Response: Admitted.

Request No. 86

Admit that at least one Federal employee, other than Director Muelter, was involved in

preparing the testimony of Director Mueller regarding Mr. al-Kidd before the Senate on April 10,

2003.

Response: Admitted.

Request No. 87

Admit that at least one prior draft of the text of the written testimony of Director Mueller

before the House on March 23, 2003, other than the final draft as submitted to the House, was

prepared by one or more Federal employees.

Response: The United States has made a reasonable inquiry into the subject matter of this
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Transcript of VA hearing

                                                                               1

                              IN THE UNITED STATES DISTRICT COURT
                                  EASTERN DISTRICT OF VIRGINIA
                                      Alexandria Division

               X- - - - - - - - - - - - - - - - -X
                                                 :
               UNITED STATES OF AMERICA,         :
                                                 :  CRIMINAL ACTION
                          v.                     :  NO. 03-94-MG
                                                 :
               ABDULLAH AL-KIDD,                 :  March 17, 2003
                                                 :
                                 Defendant.      :
                                                 :
               X- - - - - - - - - - - - - - - - -X

                                TRANSCRIPT OF MOTION PROCEEDINGS
                               BEFORE THE HONORABLE LIAM O'GRADY,
                                UNITED STATES MAGISTRATE JUDGE

               APPEARANCES:

               For the Government: United States Attorney's Office
                                  By:  JOHN McADAMS, ESQ.
                                  2100 Jamieson Avenue
                                  Alexandria, Virginia 22314

               For the Defendant: ABDULLAH AL-KIDD

                                            *  *  *
                                         DON McCOY, RMR
                                    OFFICIAL COURT REPORTER
                                     401 COURTHOUSE SQUARE
                                  ALEXANDRIA, VA.  22314-5798
                                         (703) 683-3668
�

                                                                               2

           1                         P-R-O-C-E-E-D-I-N-G-S

           2             THE DEPUTY CLERK:  United States vs. Abdullah Al-Kidd,

           3   Case Number 03-94-M.

           4             MR. McADAMS:  Good afternoon, Your Honor; John McAdams
Page 1
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Transcript of VA hearing

           5   for the Government

           6             THE COURT:  Good afternoon, Mr. McAdams.

           7             MR. McADAMS:  Your Honor, the witness appears before

           8   Your Honor as a material witness pursuant to 18 USC 3144.  A

           9   material witness warrant was issued for the witness by a United

          10   States Magistrate Judge in the District of Idaho.

          11             The Government is requesting that he be transferred to

          12   the District of Idaho.

          13             THE COURT:  Does the Government have a position on a

          14   bond?

          15             MR. McADAMS:  Yes, Your Honor.  The Government would

          16   seek the witness be detained without bond until transferred to the

          17   District of Idaho.

          18             THE COURT:  Mr. Al-Kidd.

          19             THE DEFENDANT:  Yes, sir.

          20             THE COURT:  Do you understand you have been arrested

          21   pursuant to a material witness warrant?

          22             THE DEFENDANT:  Yes, sir.  I was informed yesterday.

          23             THE COURT:  All right, and the Government is required to

          24   bring you to the nearest location from your arrest so that you

          25   would have what's called a Rule 5 hearing, which is what you are
�

                                                                               3

           1   having right now, and told why you are being held, and give you

           2   certain other information, including your right to a bond hearing.

           3             The Government has indicated that they are seeking

           4   detention until you are transferred to Idaho, where the U. S.

           5   Attorney's Office and the people out there can further review the

           6   conditions of your bond.

           7             You have some choices today.  You can either have a

           8   hearing here, and I'll appoint counsel if you cannot afford one.

Page 2

Case 1:05-cv-00093-EJL-CWD   Document 308-6   Filed 12/21/11   Page 10 of 41



Transcript of VA hearing
           9   Within the next three days we will have a detention hearing here.

          10   Or you can go out to Idaho and have that same detention hearing at

          11   a location where the people there may be a little more familiar

          12   with the specifics of why they need you as a material witness and

          13   what arrangements should be made.

          14             We will do the best we can here, but you may be better

          15   served going out to Idaho and having your detention hearing out

          16   there, but the choice is yours.  If you would rather have a

          17   detention hearing, then we will set one and we will appoint

          18   counsel for you.

          19             THE DEFENDANT:  The only question I guess I have is that

          20   I have always been forthright with the intelligence community

          21   that's contacted me, and I just would like to expedite this

          22   matter.

          23             Had I known that they issued the warrant this past

          24   Friday, I would have turned myself in; however, I had a valid visa

          25   to leave this country.  I wasn't fleeing anything, and I wasn't
�

                                                                               4

           1   charged with any crime.  So I just want to know is there, based on

           2   those two choices that you gave me, when can I expedite -- you

           3   know, I'm a witness for the Government -- so I want to expedite my

           4   testimony in Idaho.  I would like to get there as soon as

           5   possible.

           6             THE COURT:   I think quite clearly the fastest way for

           7   you to get to Idaho and see the people that can best determine

           8   that information is to waive your right to a hearing here today,

           9   or in the next three days and to have that hearing once you get

          10   out to Idaho before the Magistrate Judge who issued the warrant

          11   for a material witness.  So you still will have the same rights.

          12             You are still going to have the right to a detention

          13   hearing.  It's an absolute right.  It's a question of where you
Page 3
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Transcript of VA hearing

          14   have it.  I think if you are looking to discuss why you were

          15   arrested and whether it was the right thing to do, given what you

          16   have just told me, then that probably is a discussion you need to

          17   have with the people who know you and who are responsible for

          18   requesting the material witness warrant.

          19             So, if you want, I will order you to be transferred to

          20   Idaho for further hearings on your detention and the grounds under

          21   which you would proceed as a material witness.

          22             THE DEFENDANT:  How long would that possibly take for me

          23   to be transferred to Idaho?

          24             THE COURT:  I think pretty quickly.

          25             MR. McADAMS:  Your Honor, I don't know the specifics.
�

                                                                               5

           1   The Marshal would make the arrangements, but we would certainly be

           2   doing this as quickly as possible.

           3             THE DEFENDANT:  Okay, then I'll accept that route, to be

           4   transferred to Idaho.

           5             THE COURT:  At your request, I'll transfer you to the

           6   District of Idaho that has filed the arrest warrant for you as a

           7   material witness, and you will be, as I said, entitled to the same

           8   hearing that you could have had here when you get to Idaho, and

           9   also at that stage you have the right to appointment of counsel if

          10   you can't afford one.  You are so ordered transferred.

          11             THE DEFENDANT:  Thank you.

          12             MR. McADAMS:  Thank you, Your Honor.

          13             (Whereupon, the proceedings in the above-captioned

          14   matter were concluded.)

          15

          16

          17

Page 4
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Transcript of VA hearing
          18

          19

          20

          21

          22

          23

          24

          25
�

                                                                               6

           1                    CERTIFICATE OF OFFICIAL REPORTER

           2   COMMONWEALTH OF VIRGINIA)
                                      )  ss.
           3   CITY OF ALEXANDRIA     )

           4             I, EDWARD DONOVAN McCOY, Registered Professional & Merit

           5   Reporter, and Official Court Reporter for the United States

           6   District Court for the Eastern District of Virginia, appointed

           7   pursuant to the provisions of Title 28, United States Code,

           8   Section 753, do hereby certify that I was authorized to report,

           9   and did so report by computerized Stenograph machine the foregoing

          10   proceedings;

          11             THEREAFTER, my Stenograph notes were reduced to printed

          12   form by computer-aided transcription under my supervision; and I

          13   further certify that the pages herein numbered contain a true and

          14   correct transcription of my Stenograph notes taken herein.

          15             DONE and signed, this                     day

          16   of                     , 2005, in the City of Alexandria,

          17   Commonwealth of Virginia.

          18
                                               EDWARD DONOVAN McCOY, RMR
          19                                   Official Court Reporter

          20   (Virginia Court Reporters
                Association Certification
          21    No. 0313168)

          22
Page 5
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Transcript of VA hearing
                                            *  *  *
          23

          24

          25
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(312) 225-9648
LISIT COURT REPORTING SERVICE, INC.

Page 1

        IN THE UNITED STATES DISTRICT COURT
              FOR THE DISTRICT OF IDAHO

ABDULLAH AL-KIDD,            )
                             )
          Plaintiff,         )
                             )
     vs.                     ) No. CV:05-093-S-EJL
                             )
ALBERTO GONZALES, Attorney   )
General of the United        )
States, et al.,              )
                             )
          Defendants.        )

          The deposition of ABDULLAH AL-KIDD, taken

pursuant to the Federal Rules of Civil Procedure of

the United States District Courts pertaining to the

taking of depositions, taken before Lisa R. Lisit,

a Notary Public within and for the County of Cook

and State of Illinois, and a Certified Shorthand

Reporter of said State, taken at 219 South Dearborn

Street, Suite 500, Chicago, Illinois, on the

11th day of December, 2007, at the hour of

9:35 a.m.
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(312) 225-9648
LISIT COURT REPORTING SERVICE, INC.

Page 3

1                      I N D E X
2 WITNESS                                      PAGE
3 ABDULLAH AL-KIDD
4      Direct Examination By Mr. Meeks           4
5

6                  E X H I B I T S
7 NUMBER                                       PAGE
8 AL-KIDD DEPOSITION EXHIBIT
9      No. 1                                   140

10      No. 2                                   144
11      No. 3                                   149
12      No. 4                                   162
13      No. 5                                   185
14      No. 6                                   206
15      No. 7                                   216
16      No. 8                                   235
17      No. 9                                   237
18

19

20

21

22

23

24

25
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(312) 225-9648
LISIT COURT REPORTING SERVICE, INC.

Page 236

1                      (Witness viewing document.)
2 BY MR. MEEKS:
3      Q.   Can you just generally describe this
4 document that's marked as Exhibit 8?
5      A.   This is the Seattle Post-Intelligencer
6 article.
7      Q.   Is this the article that you just
8 testified -- or is this a fair and accurate
9 representation of the article you just testified

10 you recalled seeing that was a result of your
11 meeting with the reporter from the Seattle
12 Post-Intelligencer?
13      A.   Yes.
14      Q.   If you turn to page 2, towards the
15 bottom, in fact the third paragraph from the
16 bottom, it says in the first sentence, "Among those
17 who have drawn the scrutiny of the FBI is a former
18 University of Idaho football player, an American
19 who converted to Islam nine years ago."
20           Is it your understanding that that's a
21 reference to you?
22      A.   Yes.
23      Q.   We may have already identified this
24 person, but I'm not sure.  Who is -- I'm going to
25 spell this -- O-u-l-l-a, Oulla, perhaps, Mansowr,
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DEPOSITION OF KIM LINDQUIST
CONDUCTED ON WEDNESDAY, JANUARY 9, 2008

(202)861-3410 (800)292-4789 (301)762-8282 (703)288-0026 (410)539-3664
L.A.D. REPORTING & DIGITAL VIDEOGRAPHY

Page 1

          IN THE UNITED STATES DISTRICT COURT

               FOR THE DISTRICT OF IDAHO

ABDULLAH AL-KIDD,             :

          Plaintiff,          :

          vs.                 : No. 05-cv-093-EJL-MHW

ALBERTO GONZALES, Attorney    :

General of the United States, :

et al.,                       :

          Defendants.         :

             DEPOSITION OF KIM LINDQUIST

              Wednesday, January 9, 2008

                   Washington, D.C.

                      1:04 p.m.

Job No. 1-117718

Pages:  1 - 119

Reported by:  Janet A. Hamilton, RDR
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DEPOSITION OF KIM LINDQUIST
CONDUCTED ON WEDNESDAY, JANUARY 9, 2008

(202)861-3410 (800)292-4789 (301)762-8282 (703)288-0026 (410)539-3664
L.A.D. REPORTING & DIGITAL VIDEOGRAPHY

Page 5

1                         I N D E X

2

3 EXAMINATION OF KIM LINDQUIST                          PAGE

4           By Mr. Gelernt                                6

5

6

7                      E X H I B I T S

8                        (ATTACHED)

9 Plaintiff's

10 Deposition Exhibit                                    PAGE

11 No. 1     Testimony of Director Mueller                45

12 No. 2     Criminal docket document                     48

13 No. 3     Interview priority list                      55

14 No. 4     Affidavit of Special Agent Cleary            57

15 No. 5     Declaration of Kim Lindquist                 57

16 No. 6     Affidavit of Special Agent Mace              59

17 No. 7     Letter of Kim Lindquist to Office of

18           of Professional Responsibility               96

19 No. 8     Stipulation regarding trial testimony       104

20

21

22
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M & M Court Reporting Service, Inc. 1-800-879-1700 CLEARY , JOSEPH

Page 1

         IN THE UNITED STATES DISTRICT COURT

              FOR THE DISTRICT OF IDAHO

ABDULLAH AL-KIDD,            )
                             )      Case No.
              Plaintiff,     )      05-CV-093-EJL-MHW
                             )
vs.                          )
                             )
ALBERTO GONZALEZ, Attorney   )
General of the United        )
States; et al.,              )
                             )
              Defendant.     )
_____________________________)

             DEPOSITION OF JOSEPH CLEARY

           TAKEN ON BEHALF OF THE PLAINTIFF

               AT COEUR D'ALENE, IDAHO

           NOVEMBER 28, 2007, AT 10:00 A.M.

REPORTED BY:

PATRICIA L. PULLO, CSR
Notary Public
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M & M Court Reporting Service, Inc. 1-800-879-1700 CLEARY , JOSEPH

Page 4

1                        I N D E X
2 DEPOSITION EXHIBITS:                 MARKED    IDENT'D
3 No. 1    Excerpts from NCIC 2000,       55        56

         Violent Gang and Terrorist
4          Organization File
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          IN THE UNITED STATES DISTRICT COURT

               FOR THE DISTRICT OF IDAHO

ABDULLAH AL-KIDD,        )
                         )
             Plaintiff,  )    Case No. 05-cv-093-EJL-MHW
                         )
vs.                      )
                         )
ALBERTO GONZALES,        )
Attorney General of the  )
United States, et al.,   )
                         )
             Defendants. )
_________________________)

              DEPOSITION OF ROBERT DAVIS

           TAKEN ON BEHALF OF THE PLAINTIFF

    AT 115 SOUTH SECOND STREET, COEUR D'ALENE, IDAHO

           NOVEMBER 30, 2007, AT 10:00 A.M.

REPORTED BY:

JULIE MCCAUGHAN, C.S.R. NO. 684
Notary Public

Case 1:05-cv-00093-EJL-CWD   Document 308-6   Filed 12/21/11   Page 38 of 41



b5715917-3b4e-4fa9-ab3e-850bb953fb50

M & M Court Reporting Service, Inc. 1-800-879-1700 DAVIS, ROBERT

Page 11

1 questions based on your long career at the FBI.  What's

2 the difference between a criminal investigation and an

3 intelligence investigation?

4       A.      Criminal investigations are generally

5 pointed towards prosecution.  Normally intelligence

6 investigations have other goals.

7       Q.      Okay.  What are some of those other goals,

8 if you know?

9       A.      Well, just by virtue of the name of it, to

10 develop intelligence information.

11       Q.      Okay.  So you ask a stupid question, you

12 get -- can there be an intelligence investigation

13 without a corresponding criminal investigation?

14       A.      I guess it would depend on the time frame

15 you're talking about.  Things change.

16       Q.      Things have changed at the FBI, you're

17 saying?

18       A.      They have.

19       Q.      Okay.  And so what would the relevant time

20 period be?

21       A.      There again, I would only be speculating.

22 I'm not sure.

23       Q.      Okay.  But you had some reason for saying

24 it would depend on the time frame?

25       A.      Well, years ago, in the 80s, there were
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1 strike that.  You're saying you don't know what they are

2 at this particular time?

3       A.      Correct.

4       Q.      Okay.  I want to ask you about in 2001.

5 Do you know what the standards were for initiating a

6 JTTF intelligence investigation?

7       A.      I did then.  I'm not sure I can remember

8 what they are, or what they were, now.

9       Q.      How about for a JTTF criminal

10 investigation?

11       A.      It would have been -- I would give you the

12 same answer because there would be a manual to look in,

13 and lots of manuals, and so you would always consult the

14 manual when you opened an investigation.

15       Q.      How about putting aside JTTF?  Do you

16 recall what the standard was for opening a criminal

17 investigation by the FBI in 2002?

18       A.      Generally, it would have been information

19 beyond a reasonable suspicion that someone had committed

20 a criminal act.

21       Q.      Okay.  And how about for an intelligence

22 investigation?

23       A.      I don't know.  I couldn't answer that

24 question.

25       Q.      Was there a formal procedure for opening a
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1                  REPORTER'S CERTIFICATE

2       I, JULIE MCCAUGHAN, Certified Shorthand Reporter,

3 do hereby certify:

4               That the foregoing proceedings were taken

5 before me at the time and place therein set forth, at

6 which time any witnesses were placed under oath;

7               That the testimony and all objections made

8 were recorded stenographically by me and were thereafter

9 transcribed by me or under my direction;

10               That the foregoing is a true and correct

11 record of all testimony given, to the best of my

12 ability;

13               That I am not a relative or employee of

14 any attorney or of any of the parties, nor am I

15 financially interested in the action.

16               IN WITNESS WHEREOF, I have hereunto set my

17 hand and seal December 10, 2007.

18

19

20

21                 ____________________________________
                JULIE MCCAUGHAN, ID C.S.R. No. 684

22                 Notary Public
                816 Sherman Avenue, Suite 7

23                 Coeur d'Alene, ID 83814

24 My Commission Expires February 9, 2010.

25
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Plaintiff Abdullah al-Kidd, by and through his attorneys of record, respectfully 

moves this Court for an Order allowing plaintiff to file the Declaration of Lee Gelernt, 

and attached exhibits, under seal.  This Declaration is in support of Plaintiff’s Opposition 

To Defendant United States’ Motion For Summary Judgment And In Support Of 

Plaintiff’s Cross-Motion For Summary Judgment filed on this date herewith.  Plaintiff is 

simultaneously filing a memorandum in support of this motion. 

 
Dated: December 21, 2011   _/s/_____________________________ 

Lee Gelernt 
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CERTIFICATE OF SERVICE 
 

 
I HEREBY CERTIFY that on the 21 day of December, 2011, I filed the foregoing 

electronically through the CM/ECF system, which caused the following parties or 
counsel to be served by electronic means, as more fully reflected on the Notice of 
Electronic Filing: 

 
 

Brant S. Levine   J. Marcus Meeks 
brant.levine@usdoj.gov  marcus.meeks@usdoj.gov 

 
 
 

/s/_Lee Gelernt_______________ 
Attorney for Abdullah al-Kidd 
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1-2.  Plaintiff does not dispute these facts. 

3.  Plaintiff disputes this fact insofar as Defendants are suggesting a bright line between 

criminal and intelligence investigations, or that intelligence investigations do not often lead to 

criminal investigation and/or charges.  “Intelligence” and “criminal” investigations work in 

tandem, and both types of investigations can lead to criminal charges.  See Ex. 8, Dezihan Dep. 

51-52, 82-83 (intelligence and criminal investigations formally merged in 2002), 114-15, 161-62 

(FBI shared periodic updates with U.S. Attorney’s Office); Ex. 2, Gneckow Dep. 17; Ex. 3, 

Cleary Dep. 18, 30. 

 Plaintiff also disputes that the testimony establishes that the FBI could open an 

intelligence investigation in 2001 absent suspicion of criminal activity.  Defendants’ witnesses 

could not articulate a clear standard for opening an intelligence investigation in 2001.  See Ex. 2, 

Gneckow Dep. 26-27; Ex. 3, Cleary Dep. 30; Ex. 23, Davis Dep. 11, 13.    

4.  Plaintiff disputes these facts insofar as Defendants imply that Mr. al-Kidd was not a 

criminal suspect.  Defendants omit that Plaintiff was under criminal suspicion from 2001 through 

at least 2003.  See Ex. 2, Gneckow Dep. 45-46 (“a possible co-subject” has not been “ruled out 

definitively” from criminal suspicion); Ex. 6, Mace Dep. 73 (equating “subject” with “suspect”); 

Ex. 5, U.S. Docs 2724, 3002-03, 3007 (Plaintiff was a “subject” in Al-Hussayen’s criminal 

investigation); see also Ex. A, U.S. Docs 666 (filed under seal) (FBI sent al-Kidd’s name as a 

proposed “defendant[]”);Ex. 7, Lindquist Dep. 53. 

In addition, when Mr. al-Kidd was arrested at the airport, FBI agents took al-Kidd to a 

police station in the airport and, with Gneckow’s consent, interrogated him.  Ex. 2, Gneckow 

Dep. 189-92.  They questioned him at length, without counsel, about his own religious beliefs 

and opinions on various Islamic organizations, the purpose of his previous trip to Yemen, and the 
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contents of his luggage.  Id. 192; see also Ex. 1, Pl. Docs 26-31.  The FBI agents searched al-

Kidd’s belongings, Ex. 5, U.S. Docs 2997, and seized numerous items, including his laptop.  Ex. 

2, Gneckow Dep. 125; Ex. 5, U.S. Docs 1982.  The FBI later drafted a search warrant application 

to search al-Kidd’s laptop, stating that it likely contained relevant to Plaintiff’s possible criminal 

activities.  Ex. 2, Gneckow Dep. 125-26; Ex. B, U.S. Docs 1583 (filed under seal). 

5.  Plaintiff disputes these facts to the extent they suggest Defendant Gneckow did not 

know that the transfers were salary when he prepared his affidavit.  See Ex. 2, Gneckow Dep. 76 

(testifying he knew “well before” submitting the affidavit that the payments were salary).   

6.  Plaintiff does not dispute these facts. 

7.  Plaintiff disputes that Gneckow ceased to view Plaintiff as a criminal suspect at some 

point in 2002.  Plaintiff was the subject of an FBI investigation from December 2001 until at 

least 2004.  See Ex. 2, Gneckow Dep. 55-57; Ex. 3, Cleary Dep. 109-10.  The FBI conducted 

surveillance of al-Kidd and his then-wife in the spring and summer of 2002 (which indicated no 

illegality).  Ex. 1, Pl. Docs 2400-24; Ex. 3, Cleary Dep. 121, 125-26.  The FBI had al-Kidd’s 

name added to the Treasury Enforcement and Communication System (TECS) database, with a 

“lookout” to track his international travel.  Ex. 4, Alvarez Dep. 18-19.  The FBI also added al-

Kidd’s name to the Violent Gang and Terrorist Organization File.  See Ex. 3, Cleary Dep. 118; 

Ex. 22, NCIC Printout. 

Plaintiff was also a co-subject in Al-Hussayen’s criminal investigation.  Ex. 5, U.S. Docs 

2724, 3002-03, 3007; see also Ex. 2, Gneckow Dep. 45-46 (“a possible co-subject” has not been 

“ruled out definitively” from criminal suspicion); Ex. 6, Mace Dep. 73 (equating “subject” with 

“suspect”).  The FBI sent al-Kidd’s name as a proposed “defendant[]” to the U.S. Attorney’s 
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Office, see Ex. A, U.S. Docs 666 (filed under seal), to evaluate him for potential prosecution.  Ex. 

7, Lindquist Dep. 53.   

Prior to his arrest, Mr. al-Kidd had never failed to meet with the FBI when asked.  Ex. 3, 

Cleary Dep. 170-71, 173-74, 179-81.  No FBI agent told Mr. al-Kidd his testimony might be 

needed, asked him to surrender his passport, or attempted to serve him with a subpoena, Ex. 15, 

U.S. Resp. 1st RFA #10-13; Ex. 2, Gneckow Dep. 198-99.  Within days of Plaintiff’s arrest, FBI 

Director Robert Mueller testified before Congress that Plaintiff’s arrest—along with that of 

Khalid Shaikh Mohammed, a “mastermind” of the September 11th attacks—was a “major 

success[]” in the government’s anti-terrorism efforts.  Ex. 1, Pl. Docs 3-4 (testimony before 

House Subcommittee, Mar. 27, 2003); Ex. 21, Testimony before Senate Subcommittee (Apr. 10, 

2003) (same).  Director Mueller never mentioned that Plaintiff was arrested as a witness.  The 

government has never been able to explain why Director Mueller’s testimony highlighted Mr. al-

Kidd.  See Ex. 18, U.S. Resp. 4th RFA, #73-84 (government was unable to determine how al-

Kidd came to be mentioned in Director Mueller’s testimony). 

In addition, when Mr. al-Kidd was arrested at Dulles Airport, FBI agents took him to a 

police station in the airport and, with Gneckow’s consent, interrogated him.  Ex. 2, Gneckow 

Dep. 189-92.  They questioned him at length, without counsel, about numerous matters unrelated 

to Al-Hussayen’s charges—including al-Kidd’s own religious beliefs and opinions on various 

Islamic organizations, the purpose of his previous trip to Yemen, and the contents of his luggage.  

Id. 192; see also Ex. 1, Pl. Docs 26-31.  The FBI agents searched al-Kidd’s belongings, Ex. 5, 

U.S. Docs 2997, and seized numerous items, including his laptop.  Ex. 2, Gneckow Dep. 125; Ex. 

5, U.S. Docs 1982.  The FBI later drafted a search warrant application to search al-Kidd’s laptop, 
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stating that it likely contained relevant to Plaintiff’s possible criminal activities.  Ex. 5, U.S. 

Docs 1583 (filed under seal). 

Following his interrogation, Mr. al-Kidd was incarcerated in three different facilities in 

Virginia, Oklahoma, and Idaho.  Each time he was transferred, al-Kidd was shackled with leg 

restraints, a belly chain, and handcuffs.  Ex. 13, Pl. Resp. 1st ROG #14; Ex. 1, Pl. Docs 123-24, 

702-04; Ex. 14, al-Kidd v. Sugrue, No. 06-cv-1133, 2007 WL 2446750, at *1 (W.D. Okla. Aug. 

23, 2007).  Al-Kidd was strip-searched multiple times over the course of his detention.  Ex. 1, Pl. 

Docs 2184, 703-04; Ex. 13, Pl. Resp. 1st ROG #14; see also Sugrue at *1.  In Virginia, he was 

held under high-security conditions, often spending 22 to 23 hours a day in his cell.  Ex. 1, Pl. 

Docs 123, 450, 2183; Ex. 13, Pl. Resp. 1st ROG #14.  In the detention center in Oklahoma, al-

Kidd was made to remove his clothes and sit naked in view of other, fully clothed detainees.  Ex. 

1, Pl. Docs 2184; Ex. 14, Sugrue at *1.  While al-Kidd was incarcerated in Ada County Jail in 

Idaho, Gneckow and Cleary questioned him.  Ex. 2, al-Kidd Dep. 185; Ex. 2, Gneckow Dep. 63, 

187; Ex. 3, Cleary Dep. 141. 

At al-Kidd’s detention hearing in Idaho on March 25, 2003, the government opposed his 

release, contending that he was dangerous.  Ex. 1, Pl. Docs 1795, 1797.  Al-Kidd was never 

called as a witness or deposed for Al-Hussayen’s trial.  Ex. 7, Lindquist Dep. 35, 101-02.  Even 

so, the government did not move to have al-Kidd’s release restrictions lifted, leaving al-Kidd to 

file a motion himself.  Ex. 12, Motion, U.S. v. Al-Hussayen, No. 3:03-cr-0048 (Dkt. #665).   

8-11.  Plaintiff does not dispute these facts. 

12.  Plaintiff disputes these facts insofar as Defendants imply that Mr. al-Kidd was not 

supposed to speak to the press.  Defendants omit that the FBI’s investigation in Idaho was not 

secret, and that the reporter spoke with multiple people, including law enforcement officials.  See 

Case 1:05-cv-00093-EJL-CWD   Document 308-8   Filed 12/21/11   Page 6 of 12



5 
 

Ex. 20, Seattle Post-Intelligencer article.  Defendants omit that the FBI never told Plaintiff not to 

talk to reporters or to keep his meetings with the FBI a secret.  See Ex. 9, Gneckow RFA #21; Ex. 

3, Cleary Dep. 176.  

13.  Plaintiff does not dispute these facts. 

14.  Plaintiff disputes these facts insofar as Defendants imply that Plaintiff prepared to 

leave the country “[d]uring th[e] same time period” as the Al-Hussayen indictment.  Defendants 

omit that Plaintiff applied to the university in Saudi Arabia in April 2002, months before al-

Hussayen’s arrest.  See Ex. 10, al-Kidd Dep. 113, 118.  Defendants also omit that Plaintiff began 

making plans to travel to Saudi Arabia for work in late 2002.  Ex. 10, al-Kidd Dep. 132-33 (al-

Kidd applied to Berlitz in December 2002); Ex. 1, Pl. Docs 9-18 (Berlitz employment contract, 

signed January 2003), 26 (al-Kidd obtained a work visa).  Defendants also omit that, in the first 

week of February 2003, al-Kidd learned that the university had accepted him and awarded him a 

scholarship, Ex. 10, al-Kidd Dep. 119.  That same month, before Al-Hussayen’s arrest, he began 

the process of applying for a visa.  Ex. 10, al-Kidd Dep. 120-21, 137; see also Ex. 5, U.S. Docs 

98 (reservation monitoring printout showing al-Kidd’s flight had a “visa” requirement); Ex. 11, 

Alvarado Dep. 229-30.  The Saudi Cultural Mission paid for his plane ticket.  Ex. 10, al-Kidd 

Dep. 125.  

15.  Plaintiff does not dispute these facts. 

16.  Plaintiff disputes the fact that his reservation did not list a return flight to the extent it 

suggests that he had a one-way ticket.  Plaintiff’s ticket was open-ended.  Open-ended tickets by 

definition have a return.  Ex. 2, Gneckow Dep. 183.  

17.  Plaintiff does not dispute these facts. 
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18.  Plaintiff disputes that Agent Alvarado had no reason to look for Plaintiff in particular.  

Plaintiff’s name was specifically added to the TECS in 2002 with a “lookout” to track his 

international travel.  See Ex. 4, Alvarez Dep. 18-19. 

19.  Plaintiff disputes these facts.  It is unclear what Agent Alvarado told Agent Alvarez 

regarding whether Plaintiff had a return flight.  See Ex. 11, Alvarado Dep. 257, 263.  Further, 

Agent Alvarado never learned how much the ticket cost, nor did he attempt to find out how much 

it cost even though he could have obtained that information by calling the airline.  Id. 260-61.  

20-23.  Plaintiff does not dispute these facts. 

24.  Plaintiff disputes that Defendant Gneckow “determined” that Plaintiff had left his 

home in Kent, Washington before seeking the material witness warrant.  Prior to contacting 

Lindquist, Gneckow had made no efforts to locate al-Kidd.  Ex. 2, Gneckow Dep. 143.  Nor did 

Gneckow recall what efforts were made to ascertain al-Kidd’s location after his conversation 

with Lindquist.  Id. 143-44 (Gneckow could not recall whether he “ask[ed] someone to do a 

drive-by,” “mak[e] a phone call,” or take any other steps).   

25.  Plaintiff disputes that Defendant Gneckow simply “included the information” Agent 

Alvarez provided him regarding Plaintiff’s flight reservation in his affidavit.  Instead, Gneckow 

“took [it] upon [him]self” to verify the information by calling an FBI agent stationed at Dulles 

Airport.  Ex. 2, Gneckow Dep. 165-67.   

Gneckow learned of al-Kidd’s travel plans on March 13, 2003, from an oral conversation 

with ICE officer Robert Alvarez.  Ex. 2, Gneckow Dep. 135-36, 162-63, 170; Ex. 4, Alvarez 

Dep. 31-32, 52.  Gneckow and Alvarez worked in the same office.  Ex. 2, Gneckow Dep. 135-

36.  Alvarez told Gneckow verbally that Plaintiff was flying to Saudi Arabia on a one-way, first-

class ticket.  Alvarez gave Gneckow a range of possible departure dates.  Gneckow did not 
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inquire about the confusion regarding al-Kidd’s departure date.  Id. 174-75.  Nor did he ask to 

look at any paperwork showing al-Kidd’s flight information.  Id. 163, 173.  Gneckow also did 

not attempt to find out the class of the ticket, or whether al-Kidd had purchased a return flight.  

Id. 169-70, 173-74.  Gneckow made no attempt to find out when al-Kidd had made his travel 

plans or booked his ticket.  Ex. 16, Gneckow Resp. 1st ROG #12; Ex. 2, Gneckow Dep. 149-50.  

Gneckow did not ask Alvarez “to do any follow-up research” about al-Kidd’s travel plans or to 

show him any documents to verify the information.  Instead, Gneckow contacted the FBI agent 

at Dulles Airport and asked whether al-Kidd’s name appeared on an upcoming flight manifest.  

Ex. 2, Gneckow Dep. 146, 166.  Gneckow did not ask the agent about the class of the ticket, the 

booking date, the price, or whether a return trip had been purchased.  Id. 169-70, 174-75; Ex. 16, 

Gneckow Resp. 1st ROG #7, 12.  

26.  Plaintiff disputes the fact that the FBI Headquarters did not provide guidance on Mr. 

al-Kidd’s investigation.  To the contrary, FBI Headquarters received updates and provided 

guidance on al-Kidd’s investigation.  See Ex. 8, Dezihan Dep. 85-86, 102, 104, 106, 161-62; Ex. 

2, Gneckow Dep. 23-24; Ex. 5, U.S. Docs 2724-26 (electronic communication sent to 

headquarters); Ex. 1, Pl. Docs 3-4 (Mueller testimony).   

27.  Plaintiff disputes these facts insofar as they imply Mr. al-Kidd had information 

germane to the visa and false statement charges against Al-Hussayen. In fact, al-Kidd had little 

knowledge of Al-Hussayen. Ex. 10, al-Kidd Dep. 159-61.  Further, the Al-Hussayen indictment 

pending at the time of al-Kidd’s arrest did not mention either al-Multaqa or al-multaqa.com.  Ex. 

12, Indictment, U.S. v. Al-Hussayen, No. 3:03-cr-0048 (Dkt. #1).  While working at al-Multaqa, 

Plaintiff’s duties were limited to arranging the English library, making tape labels, designing 

book covers, and speaking on Islam at public events.  See Ex. 10, al-Kidd Dep. 156-57. 
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Finally, prosecutors on Al-Hussayen’s case had obtained numerous of pages of 

documentary evidence about Al-Hussayen’s activities, making al-Kidd’s testimony redundant.  

See Ex. 2, Gneckow Dep. 54 (referencing bank records); Ex. 12, Indictment, Al-Hussayen, at ¶¶ 

7-9, 11, 13, 15-21, 23 (Dkt. #1) (referencing business records, emails, websites, and other 

documents). 

28.  Plaintiff does not dispute these facts. 

29.  Plaintiff disputes that Defendant Mace had “no independent knowledge of al-Kidd.”  

Defendant Mace admitted that he may have had been aware of Plaintiff as a football player at the 

University of Idaho.  Ex. 6, Mace Dep. 13.   

30.  Plaintiff does not dispute these facts. 

31.  Plaintiff disputes that he “requested” a continuance of his detention hearing so that 

he could be transported to Idaho.  Plaintiff appeared before the Magistrate Judge in Virginia on 

March 17th without counsel, and asked for his testimony to be “expedite[d].”  Ex. 19, Hearing, 

U.S. v. al-Kidd, No. 03-94 at 2-3 (E.D. Va. Mar. 17, 2003).  The judge stated that “the fastest 

way for you to get to Idaho and see the people that can . . . discuss why you were arrested” 

would be to “waive your right to a hearing here today” and consent to a transfer to Idaho.  Id. at 

3.  The government attorney represented that the transfer would occur “as quickly as possible,” 

and al-Kidd consented.  Id. at 4.  Yet the government delayed transferring al-Kidd until March 

24.  See Ex. 14, Sugrue at *1. 

32-34.  Plaintiff does not dispute these facts. 

35.  Plaintiff disputes that AUSA Lindquist decided not to call Mr. al-Kidd at trial 

“primarily” based on the defense’s strategy “as the trial progressed.”  Mr. al-Kidd was never 

deposed for Al-Hussayen’s trial.  Ex. 7, Lindquist Dep. 101-02.  Further, prosecutors had 
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obtained thousands of pages of documentary evidence about al-Hussayen’s activities, making al-

Kidd’s testimony redundant.  See Ex. 2, Gneckow Dep. 54 (referencing bank records); Ex. 12, 

Indictment ¶¶ 7-9, 11, 13, 15-21, 23, Al-Hussayen (Dkt. #1) (referencing business records, 

emails, websites, and other documents). 

36.  Plaintiff does not dispute these facts. 

37.  Defendants appear to have stated inadvertently that the jury found Al-Hussayen 

guilty on some counts, and could not reach a verdict on others.  In fact, the jury found Al-

Hussayen not guilty on all the terrorism charges and did not reach a verdict on the visa fraud 

charges.  Ex. 12, Jury Verdict, Al-Hussayen (Dkt. #671).  

  38.  Plaintiff disputes that the Chertoff memorandum is “guidance” on the use of the 

material witness statute, as it does not emphasize using the statute to preserve testimony.  Rather, 

it is a letter template provided to prosecutors to use in response to inquiries.  It is not probative of 

substantive Justice Department policy, but rather provides information about the Department’s 

public communications.  See Ex. 5, U.S. Docs 78-79. 

 

       Respectfully submitted, 

       _/s/_____________________________ 
Lee Gelernt 
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