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QUESTIONS PRESENTED

1. Does the Attorney General of the United States without statutory

authorization have authority to bring suit against State officials to enjoin

alleged deprivations of 13th and 14th Amendment rights of third parties?

2. Has the Attorney General of the United States made sufficient

allegation of injury in fact to its legal interests as to satisfy the require-

ments of standing?

STATEMENT OF THE CASE

This action has been brought by the Attorney General of the United

States against three public officials with responsibility for the care of

mentally retarded clients at the Rosewood Hospital Center. Dr. Neil Solomon

is the Secretary of the Department of Health and Mental Hygiene and has the

overall responsibility for all State health programs including State programs

on behalf of the mentally retarded. Bert Schmickel at the time of the filing

of this action was the Director of the Mental Retardation Administration with

direct authority for programs in the area of mental retardation. Dr. Marvin

Malcotti is the Superintendent of the Rosewood State Hospital (hereinafter

"Rosewood!') which is the subject of this suit.

iRosewood is a facility for the treatment and habilitation of the

mentally retarded. The hospital is located in Owings Mills, Maryland, a suburb

of Baltimore. Although Rosewood had 2400 residents at the time the complaint

was filed, the hospital census has now been reduced to about 1600 persons.

The State of Maryland has embarked voluntarily on a program to improve the

quality of care and habilitation given to residents at the hospital.
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The complaint alleges that conditions at Rosewood are such

that the rights of its residents under the 8th, 13th and 14th Amendments to

the Constitution have been violated. Nevertheless, no resident or guardian

of a resident at Rosewood has joined this action as plaintiff or intervenor.

With exception of the amicus curiae brief filed on appeal by the Mental Health

Law Project on behalf of three organizations concerned with the mentally re-

tarded, no organization representing the mentally retarded has participated

in this case in any capacity. Although the Plaintiff has attempted to inject

selected portions of the voluminous discovery into the argument on the legal

questions, no evidentiary hearing has ever been held in this matter and there

are no findings of fact for this honorable court to review. This court must

deal with the important questions of authority and standing rather than the

merits of _his action.

In the proceedings before the District Court, the State moved

to dismiss the action on the grounds that the United States lacked the auth-

ority and'standing to bring the action. Judge Northrop dismissed this action

for the reasons stated in his opinion, see Appendix at 11-40.

INTRODUCTION AND SUMMARY OF THE ARGUMENT

The instant case raises grave questions concerning federal-

state relationships and the proper scope of the authority of the Executive

Branch of the Federal government. As will be shown in this brief, the Attor-

ney Genera]. is attempting in this case to circumvent the clear and frequently

expressed will of Congress that the Attorney General not have the power to

initiate this type of suit against state officials.

The Congress of the United States has expressly rejected

every effort in the last 19 years to give the Attorney General statutory
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authority to bring an action such as the instant case. On the other hand,

Congresshas given the Attorney General the authority to bring civil actions

for injunctive relief to enforce individual rights under the 13th, 14th and

15th Amend_entsin a numberof special areas such as voting, public accomo-

dations, desegregation, employmentand housing. Such authority has been close-

ly circumscribed by safeguards to protect the rights of defendants and to pro-

tect the integrity of state government. All of the authority to enforce the

provisions of the 13th, 14th and 15th Amendmentsis vested in the Congress of

the United States. Since Congresshas the exclusive authority to enforce

the 13th and 14th Amendmentsas well as the 8th Amendment,applicability of

which to the states is based on the 14th Amendment,see Powell v. Texas,

392 U.S. 514 (1968), and Congress has denied the Attorney General the power

to bring this type of action to enforce such rights, this case must be dis-

missed on the grounds that the Attorney General has no authority to bring

this suit._

Although a non-statutory right to sue has been recognized

to protect the proprietary or governmental functions of the United States, or

to prevent interference with interstate commerce or the national defense, the

great weight of authority has rejected the extension of such a right to the

protectionlof 13th and 14th Amendment rights of third parties.

The United States may not bring this action as a civil ana-

logue to the enforcement of two criminal statutes, 18 U.S.C., Sections 241 and

242. Congress by statute has authorized private citizens, but not the United
l

States, to bring civil actions analagous to 18 U.S.C., Sections 241 and 242.

Additionally, these criminal statutes prohibit conspiracies to deny the equal

protection of the laws on the grounds of race. The United States has made no
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allegation of conspiracy to deny equal protection or of racially discrimina-

tory action in this case.

As the United States has no statutory or constitutional

authority to bring this action, it stands in the sameposition as any private

litigant. As such it must allege sufficient injury to its own interests to

establish its standing to bring suit in a federal court. The various "in-

terests" recited in the Plaintiffs' briefs fail to establish such injury.
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ARGUMENT

I. THE ATTORNEY GENERAL HAS NEITHER STATUTORY NOR INHERENT AUTHORITY

TO BRING THIS ACTION.

A. The Congress Of The United States Has Consistently Denied The

_Attorney General The Power To Brin_ An Injunctive Action Against

State Officials To Enforce The Rights Of Third Persons Under The

13th And 14th Amendments Except In Very Narrow Circumstances Not

Here Relevant. Congress Has The Exclusive Authority To Enforce

The 13th And 14th Amendments And Has Chosen To Do So By A Variety

Of Other Mechanisms. Accordingly, The Attorney General Has No

Authority To Brin_ This Action.

The fundamental question at issue in this case is the authority of the

Attorney GEneral of the United States, a part of the executive branch of the

Federal government, to initiate, without the authority of a statute, suit for

injunctive relief against the officials of a state government for the enforce-

ment of 13th and 14th Amendment rights. The answer to this question can only

be found by careful analysis of federal executive authority, particularly in

the area of the enforcement of civil rights.

The landmark case on the question of executive authority is Youngstown

Sheet and Tube Co._ Inc. v. Sawyer, 343 U.S. 579 (1952), the so-called "Steel

Seizure Case." The primary issue in that case was whether the President of the

United States had the authority to seize the nation's steel industry in an effort

q

to prevent a crippling steel strike during the Korean War.

The Court held that the seizure was beyond the powers of the execu-

tive branc[h because the President had no statutory or Constitutional authority

to seize tlhe steel mills. The power to do so could not be inferred from the

statutes, as Congress had declined to give the President such authority. Justice

Jackson and Justice Frankfurter wrote major concurrences which explained the

rationale of the Court's decision. Justice Jackson's concurrence is of parti-

cular importance because of the guidelines it established for the analysis of

federal power:
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"i. When the President acts pursuant to an express or

implied authorization of Congress, his authority is at

its maximum, for it includes all that he possesses in

his own right plus all that Congress can delegate. In

these circumstances, and in these only, may he be said

(for what it may be worth) to personify the federal

sovereignty. If his act is held unconstitutional under

these circumstances, it usually means that the federal

government as an undivided whole lacks power. A

seizure executed by the President pursuant to an Act

of Congress would be supported by the strongest of

presumptions and the widest lattitude of judicial

interpretation, and the burden of persuasion would

rest heavily upon any who might attack it.

"2. When the President acts in absence of either a Con-

gressional grant or denial of authority, he can only

rely upon his own independent powers, but there is a

zone of twilight in which he and Congress may have con-

current authority, or in which its distribution is un-

certain. Therefore, congressional inertia, indifference

or acquiescense may sometimes, at least as a practical

matter, enable, if not invite, measures on independent

presidential responsibility. In this area, any actual

test of power is likely to depend on the imperatives of

events and contemporary imponderables rather than on

abstract theories of law.

"3. When the President takes measures incompatible with the

express or implied will of Congress, his power is at its

lowest ebb, for then he can rely only upon his own con-

stitutional powers, minus any constitutional powers of

Congress over the matter. Courts can sustain exclusive

presidential control in such a case only by disabling

the Congress from acting upon the subject. Presidential

claim to a power at once so conclusive and preclusive

must be scrutinized with caution, for what is at stake

is the equilibrium established by our constitutional

system." 343 U.S. at 636-38
i

I
Justice Jackson noted that the steel seizure had not taken place pur-

suant to a C:ongressional enactment, so that his first category was inapplicable.

In reliance upon the exhaustive history of labor legislation set forth in

Justice Frarkfurter's concurrence, Idu. , at 597-609, Justice Jackson also stated
i

that the case did not fall within the second category because Congress' failure

to legislate steel seizure powers did not result from Congressional inaction,
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acquiescence or inertia. Indeed, Congress had legislated mightily in the field

I

_!

of labor relations, but had expressly rejected the power to seize industrial
I

facilities i_nd thereby interven]e directly in private business relationships.

I

Congress instead decided upon an entirely different approach to emergency

I
situations, _.g., the so-called Taft-Hartley injunction which provided for an

i

I

80-day cool-off period to permilt the resolution of strikes endangering the

J
national interest, see 29 U.S.C. Sections 178, 179, 180. The steel seizure

l
therefore fit the third category. 343 U.S. at 640.

In reviewing the possible bases of executive power suggested by
|

the United States in its argumJnt to the Court, Justice Jackson determined that

the executive had no inherent or constitutional power beyond that of Congress
I

to seize mills. Thus, although the command of the Army and Navy under the

i

Constitution was vested in thelPresident , the power to declare war and to raise
b

and support the armed servicesiwas reserved for Congress. Although the President

i
has the duty to faithfully execute the laws, the laws themselves derive from

Congress. _e_e, U.S. Constitution, Article i, Section i. Justice Jackson con-

cluded that' the steel seizure was an improper exercise of power.

New York Times Co., v. United States_ 403 U.S. 713 (1971), in which

the Court held an injunction against publication of the so-called "Pentagon

i
Papers" to be unconstitutional, followed the reasoning of Youngstown. See,

Concurring Opinion of Justice Marshall Id___a.at 740; see also Concurring Opinions

of Justice Douglas, Id___a., at 720 and Justice White, Id___a., at 730. As Justice

An excellent article by Peter D. Junger, Down Memory Lane: The Case of the

Penta$on Papers, 23 Case-Western Reserve L. Rev. 3 (1971) argues persuasively

that New York Times Co. v. United States can only be understood as a separation
of powers case rather than as a first Amendment case.
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Marshall in particular noted, Congress had enacted legislation giving the

executive branch the authority to prevent disclosure of classified material

by the use of criminal sanctions. Civil injunctions had never been authorized

and in fact had been rejected by Congress as an executive branch tool to pre-

vent breaches of security. The Court had no authority to remedy what the

executive branch felt to be a gap in the legislation, most particularly when

Congress had expressly and conscientiously refused to fill that gap itself.

In an analysis of the instant case, two things must be determined:

(1) into which of Justice Jackson's categories does this case fit, and (2}

whether there is a source of federal executive authority to act without con-

gressional authorization.

The Attorney General has not alleged that it is acting under a

statute. Nor is this action based by necessary implication on any federal

statute. The various statutes, 42 U.S.C. Section 1396(c) and (d), 20 U.S.C.

Section i_01 et seq. and 42 U.S.C. Sections 2661-2666, 2670-2677, referred to

in paragraph ll of the Attorney General's complaint are appropriations statutes

authorizing the use of federal funds for the construction and oPeration of

state facilities for the mentally retarded. The references to these sections

are only iLntended to serve as evidence of federal "interest" in the mentally

retarded. See discussion infra. This action therefore does not fall within

the first category of Justice Jackson's analysis.

It is equally clear that this case does not fall within category

i

number 2 The area of civil rights and specifically the enforcement of various

I

portions of the Bill of Rights as well as the 13th, 14th, and 15th Amendments
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are not areas in which Congress has exhibited "inertia, indifference or

acqulescence . On the contrary, the area of civil rights has seen substantial

legislative activity, see_e,generally, 42 U.S.C. 1971 et se_. and 18 U.S.C.

Sections 241-45, much of it concerned with the authority of the Attorney General

of the United States to enforce the constitutional rights of citizens. Se____e,

42 U.S.C., Sections 1971, 1973, 1974, 1987, 2000a-5, 2000b, 2000c-6, 2000e-6,

2000h-2, 2000h-3, 18 U.S.C., Section 242.

As the filing of this action is clearly "incompatible with the

express or implied will of Congress", se____ee,discussioninfra, the instant case

falls clearly within category 3 of Justice Jackson's analysis. From 1957 to

the present, the United States has undergone a virtual revolution in the en-

forcement of the rights of minorities. In particular, landmark legislation in

the area of civil rights was passed in 1957, 1960, 1964, 1965, 1968, 1970 and

1972. The power of the Attorney General in the area of civil rights enforce-

ment has been dramatically expanded. However, many proposals to expand the

Attorney General's powers failed of passage, and what powers the Attorney

General has to initiate such action are circumscribed. A review of the legis-

lative history of the various civil rights acts will demonstrate that Congress

has consistently rejected every effort to accord the Attorney General the

power to bring the type of action represented by this case.

a. Civil Rights Act of 1957. The original version of the
I

2
Civil Rights Act of 1957 contained a provision known as Title III, which

2

"PART II] - TO STRENGTHEN THE CIVIL RIGHTS STATUTES, AND FOR OTHER PURPOSES

Section 121, Section 1980 of the Revised Statutes (42 U.S.C. 1985) is amended

by adding thereto two paragraphs to be designated fourth and fifth and to read

as follows: 'Fourth. Whenever any persons have engaged or there are reasonable

grounds to believe that any persons are about to engage in any acts or prac-

tices which would give rise to a cause of action pursuant to paragraphs Ist,

2nd, or 3rd, the Attorney General may institute for the United States, or in
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would have amended42 U.S.C. 19853 to permit the Attorney General to initiate

continuation of 2

first, second or third, the Attorney General maYinstitute for the United States,
or in the nameof the United States, a civil action or other proper proceeding
for preventive relief, including an application for a permanent or temporary
injunctioni restraining order, or other order. In any proceeding hereunder the
United States shall be liable for costs the sameas a private person. 'Fifth.
The District Courts of the United States shall have jurisdiction of proceedings

instituted pursuan t to this section and shall exercise the same without regard

to whether the party aggrieved shall have exhausted in any administrative or

other remedies that may be provided by law.' Sec. 122. Section 1343 of Title

28, United States Code, is amended as follows: (a) Amend the catchline of said

section to read Section 1343. Civil rights and elective franchise. '(b)

Delete the period at the end of paragraph (3) and insert in lieu thereof a semi-

colon. (c) Add a paragraph as follows: (4) to recover damages or to secure

equitable or other relief under any act of congress providing for the pro-

tection of civil rights, including the right to vote.' "

3Section 1985. Conspiracy to interfere with civil rights. First. If 2 or

more persons in a State or Territory conspire to prevent by force, intimidation,

or threat, any person from accepting or holding any office, trust, or place

of confidence under the United States, or from discharging any duties thereof;

or to induce by like means any officer of the United States to leave any State,

district, or place where his duties as an officer are required to be performed,

or to injure him in his person or property on account of his lawful discharge

of duties of his office, or while engaged in the lawful discharge thereof, or

to injure his property so as to molest, interrupt, hinder or impede him in

the discha!-ge of his official duties; Second. If two or more persons in any

State or _rritory conspire to deter, by force, intimidation, or threat, any

party or witness in any court of the United States form attending such court, or

from testifying to any matter pending therein, freely, fully, and truthfully,

or to injure such party or witness in his person or property on account of his

having so attended or testified, or to influence the verdict, presentment, or

indictment of any grand or petit juror in any such court, or to injure such

juror in his person or property on account of any verdict, presentment, or

indictment lawfully assented to him, or of his being or having been such juror;

or if two or more persons conspire for the purpose of impeding, hindering, ob-

structing, or defeating, in any manner, the due course of justice in any State

or Territory with intent to deny to any citizen the equal protection of the

laws, or to injure him or his property for lawfully enforcing, or attempting

to enforce, the right of any person, or class of persons, to the equal pro-

tection of the laws; Third. If two or more persons in any State or Territory
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civil actions for injunctive relief to protect 14th Amendmentrights. Title

III was inserted in response to a request by Attorney General Herbert Brownell,

that he be given authority to seek civil remedies in the area of civil rights,

remedies which Brownell felt were not available to him. Se____e,Letter of

Attorney General Herbert Brownell, H.R. Report No. 29, April i, 1957, U.S.

CodeCong. and Administrative News I 85th Cong., 1st Sess. 1957 vol. 2 at

1979-80. Under this provision no individual party needed to be joined as

plaintiff and there were no limits on the discretion of the Attorney General

other than that he should have reasonable grounds to believe that a conspiracy

to violate someone's rights was taking place. Title III was included in the

version of the bill which passed the House of Representatives on July 23, 1957,

Id. 1966-67.

Serious questions were raised in the Senate as to the wisdom and

constitutionality of Title III. Among the more serious objections were:

continuation of 3

conspire, or go in disguise on the highway or on the premises of another, for

the purpose of depriving, either directly or indirectly, any persons or class

of persons of the equal protection of the laws or of equal privileges and

immunities under the laws, or for the purpose of preventing or hindering the

constituted authorities of any State or Territory from giving or securing to

all persons within such State or Territory the equal protection of the laws;

or if two or more persons conspire to prevent by force, intimidation, or

threat, any citizen who is lawfully entitled to vote, from giving his support,

or advocacy in a legal manner, toward or in favor of the election of any law-

fully qualified person as an elector for President or Vice-President, or as

a member of Congress of the United States; or to injure any citizen in person

or property on account of such support or advocacy; in any case of conspiracy

set forth in this section, if one or more persons engaged therein do, or cause

to be done I any act in furtherance of the object of such conspiracy, whereby

another is injured in his person or property, or deprived of having and

exercising any right or privilege of a citizen of the United States, the

party so injured or deprived may have an action for the recovery of damages,

occasioned by such injury or deprivation, against any one or more of the

conspirators.
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(i) that Title III abrogated the right to a jury trial in that conspiracies

to violate civil rights which ordinarily would be prosecuted criminally

under 18 U.S.C., Section 242 would instead under Title III be the subject

of civil sanctions including contempt proceedings, (2)Title III would upset

the separation of powers between federal and state governments by permitting

the Attorney General to initiate broad-gauge attacks on state institutions.

See e.g0, i03 Cong. Rec. 85th Cong., 1st Sess., 12530-12565 (July 24, 1957).

The bill was amended to eliminate Title III, Id., at 12565, and the remainder

of the bi).l was enacted by the Senate to become known as the Civil Rights Act

of 1957, 102 U.S.C., Sections 1971, 1975.

The 1957 Act was not silent on the question of the powers of the

Attorney General. The Attorney General was given specific authority to seek

injunctiw_ relief to prevent interference with the rights of citizens to vote

in federal elections. Thus, Congress denied the Attorney General the broad

powers originally proposed and instead substituted a very narrowly drawn ex-

tension of the powers of the Attorney General to initiate action.

b. Civil Ri6hts Act of 1960 . It had become obvious by 1960

that the 11957 Act was inadequate to protect the rights of minority citizens.

A number of civil rights bills were introduced and assigned to a special

House Subcommittee which recommended a bill to the House Judiciary Committee.

i

H.R. 3147, the bill reported to the House Judiciary Committee, contained a

modified!version of Title III of the 1957 Act (indeed, the provision was Title

III of H.R. 3147 and was referred to as such). The modified Title III would

have permitted the Attorney General to initiate a civil action for equitable

relief if' he first received a written complaint from a person whose equal

protection rights were violated. Thereafter, the Attorney General would have
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had to certify that the said person was unable to protect his own rights.

A civil action would be possible without written complaint against any persons

attempting to hinder state or federal officials from carrying out court orders.

See House Report No. 956 (Aug. 20, 1959). U.S. Code Con_. and Admin. News r

86th Cong., 2nd Sess. 1960, vol. 2 at 1954. The modified Title III was

eliminated from the bill, H.R. 8601, which was reported to the House by the

Judiciary Committee and which ultimately passed in the House, Id., at 1939.

During the floor debate in the Senate on H.R. 8601, an amendment

was offered by Senator Case of New Jersey which would substantially have

reincorporated Title III into the legislation. After vigorous debate, se___ee.g.,

106 Cong. Rec. 86th Cong., 2d Sess., (March I0, 1960) at 5151-5182 the amend-

ment was defeated, Id., at 5182.

The 1960 Act did address itself to the role of the Attorney General

in civil rights proceedings by making minor changes in 42 U.S.C. Section

1971(c) permitting an action to be brought directly against a State. Section

1971(e) also created certain ministerial duties for the Attorney General when

a suit under Section 1971(c) was found to be meritorious by a court.

c. The Civil Rights Act of 1964. In response to the racial
i,

crisis oflthe early 1960's, the Civil Rights Act of 1964, an Act substantially

altering the relationship between the federal and state governments, was

enacted.

I
iThe House version of the Civil Rights Act of 1964, H.R. 7152 was

assigned to a subcommittee of the House Judiciary Committee for analysis.

The version of H.R. 7152 which the subcommittee recommended to the Judiciary

Committee contained as Title IIIa provision authorizing the Attorney General

to initiate civil actions or to intervene in ongoing civil actions to enforce
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the equal rights protection of the 14th Amendment. Se____e,House Report

(Judiciary Committee) No. 914, U.S. Code Cong. and Admin. News r 88th Cong.

2d Sess. 1964, vol. 2 at 2392. The Judiciary Committee removed the section

authorizing the Attorney General to initiate action, but retained the pro-

vision authorizing the Attorney General to intervene in all equal rights cases

provided that certain prerequisites be met. Id. at 2393, 2411.

Attorney General Robert Kennedy's remarks in opposition to that

portion of' Title III which was deleted are of some note in the context

of the instant case. He stated in testimony before the Judiciary Committee

that:

"Title III would extend to claimed violations of

constitutional rights in State criminal pmoceedings

or in book or movie censorship; disputes involving

church-state relations; economic questions such as

allegedly confiscatory rate-making or the constitut-

ional requirement of just compensation in land ac-

quisition cases; the propriety of incarceration in

a mental hospital; searches and seizures; and con-

troversies involving freedom of worship, or speech,

or of the press.

Obviously r the proposal in_ects Federal

executive authority into some areas which are not

its legitimate concern and vests the Attorney

General with broad discretion in matters of _reat
political and social concern." Id. at 2450

(emphasis added)

The AttorneY General in the instant case claims to have without congressional

authoritylmore power than the then Attorney General thought could wisely be

granted his office by an act of Congress.

The 1964 Act as passed contained the provision permitting interven-

tion in all equal rights cases provided that the Attorney General certify

that the case was of general public importance. Se____e,42 U.S.C. Section

2000h-2. In addition to the general power of intervention in Section 2000h-2,

the Attorney General was specifically authorized to intervene in cases in-



-15-

volving public accomodations, 42 U.S.C. 2000a-3(a), and employment42 U.S.C.
k

Section 2000e-5(e) (amended by 42 U.S.C. 2000e-5(f)_ provided that in either

case he certified that the case was of general public importance.

The 1964 Act also empowered the Attorney General to initiate

civil actions in the areas of public accomodations, 42 U.S.C. 2000a-5(a),

publicly owned or operated facilities other than educational institutions,

42 U.S.C. Section 2000b, public educational facilities, 42 U.S.C. Section

2000c-6, and equal employment opportunities, 42 U.S.C. Section 2000e-6.

However in areas wheresuch actions were authorized, Congress established

important criteria to be met before suit could be brought.

Before action under 42 U.S.C. Section 2000a-5(a) or 42 U.S.C.

Section 2000e-6 can be brought, the Attorney General must have reasonable

cause to believe that someone is engaging in a 'ipattern or practice of re-

sistance" to the exercise of the particular right protected. The complaint

filed must be signed by the Attorney General or the Acting Attorney General

and must state facts showing a pattern or practice of resistance. Actions

brought under 2000a-5(a) may be heard by a three-judge court. See 42 U.S.C.

Section 2000a-5(b).

Action under 42 U.S.C. Sections 2000b(a) and 2000c-6(a) may not

be initiated except upon written complaint to the Attorney General from per-

sons whose rights are being violated. Thereafter, the Attorney General must

determine (a) that the complaint is meritorious, (b) that the complainants

would be unable to maintain an appropriate legal action on their own and (c)

that the action would materially further the attainment of the desegregation

of the particular type of institution. Sections 2000b(b) and 2000c_6(b)

define inability to maintain an action as (i) the inability to bear the
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expenses of litigation, either personally or through an interested person or

(2) the fear that such litigation would jeopardize the personal safety,

employmentor economic standing of the complainant or his family or property.

Assumingthat a person was in criminal contempt of court for violating

an injunction resulting from a civil action brought by the Attorney General

or from an intervention by the Attorney General , the accused would have a

right to a jury trial. The sentence could not exceed 6 months imprisonment

or a $1,000 fine. See 42 U.S.C. Section 200Oh. Although the powers of the

Attorney General were increased greatly by the 1964 Act, that portion of the

originally proposed bill which might have authorized the Attorney General to

bring the instant case was not even reported out of committee.

d. The Votin$ Rights Act of 1965. The Voting Rights Act of

1965 was designed to protect the 14th and 15th Amendment rights of minorities,

and led to a substantial increase in the involvement of the federal government

in state governmental processes. The power of the Attorney General in par-

ticular was expanded enormously in the area of the enforcement of 15th Amend-

ment rights.

The thrust of the Voting Rights Act was to avoid where possible the

necessity of court action to enforce voting rights. An effort was made to

reverse tPLe burden of producing evidence by the establishment of presumptions

of violations of rights based on percentages of non-voters in various states.

Thus, undE_r 42 U.S.C., Section 1973b(b), the Attorney General is directed to

determinelwhich states have literacy tests or other devices which could be
f

used as instruments to interfere with the exercise of voting rights. The

Bureau of the Census would thereafter have to determine whether fewer than

50% of the voting age population in such states were registered to vote. Such

a dual determination would serve under 42 U.S.C. Section 1973b(a) to stop the
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enforcement of such literacy tests or devices. If the Attorney General were

to bring a civil action against the use of such tests or devices, a court

would authorize the appointment of federal election examiners, 42 U.S.C.

Section 1973a, who could register voters themselves, 42 U.S.C. Section

1973e. If a state involved in such discrimination were to institute a new

test or device, the state would submit the proposed law to the Attorney

General. If he did not act within 60 days, the law could go into effect.

If he objected to the law on the grounds of its discriminatory effect, the

state could bring an action for declaratory relief in the United States

District Court for the District of Columbia. See 42 U.S.C. Section 1973c.

Aspart of this comprehensive schemeto protect voting rights, the

poll tax in federal elections was prohibited, 42 U.S.C. Section 1973h(h),

and the Attorney General was authorized to institute civil actions for injunc-

tive relief to prevent enforcement of the poll tax. See 42 U.S.C. Section

1973h(b). The Attorney General was also authorized under 42 U.S.C. Section

1973j to eieek injunctive relief against any effort to interfere with the

enforcement of the Voting Rights Act. Such actions must be heard by a

three-jud_:e court. See 42 U.S.C. Section 1973bb-2(a)(2).

- j
One source of criti ism of the Voting Rights Act at the time of

considerat_ion was that it would not serve to protect citizens from the use of

physical or economic coercion to prevent the exercise of voting rights, the

rights tolcampaign for office, to hold meetings or to publish and speak in

I

favor of _r against candidates or on public issues. See e.g., House Report

No. 439 (_fudiciary Committee} (June l, 1965) Additional Views of Rep. John

Lindsay {FI.NY}, U.S. Code Con_. and Admin. News r 89th Cong., 1st Sess. 1965

vol. 2 at 2483-84. Accordingly, an amendment to the voting rights bill was
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offered on the floor of the House of Representatives authorizing the Attorney

General to bring civil actions for injunctive relief to prevent interference

with first amendment rights. The amendment was rejected by the House of

Representatives. Se____e,iii Cong. Rec. 89th Cong., ist Sess. (July 9, 1965)

at 16263-16265.

e. Fair Housin_ Act of 1968. The Attorney General was

authorized in the Fair Housing Act to bring a civil action for injunctive

relief when he should find (a) pattern or practice of resistance to the full

enjoyment of fair housing rights or (b) that any group of persons has been

denied such rights and such denial raises an issue of general public importance.

See 42 U.S.C. Section 3613.

f. Votin_ Rights Act Amendments of 1970. The Voting Rights

Act of 1965 was extended for an additional five year period in 1970 by the Voting

Rights Act Amendments. The Attorney General's power to initiate civil actions

was extended so that he could seek injunctions to prevent voting violations in

states where the 50% determination had not been made, or where improper re-

sidency requirements were in effect, see 42 U.S.C. Section 1973aa-2. He could

also bring actions to enjoin enforcement of any state laws which prevented

persons between 18 and 21 from voting. See 42 U.S.C. Section 1973bb-2. Under

i
both Sections 1973aa-2 and 1973bb-2, such civil actions must be tried before

i

i

a three-judge court.

g. Equal Employment Opportunity Act of 1972. This Act sub-

l

stantial]y amended the equal employment opportunity provision of the 1964

Act. Th4, 1972 Act extended the Attorney General's authority in one area,

that is, the Attorney General was authorized to bring an action against a

state governmental agency on grounds of employment discrimination upon request

by the Equal Employment Opportunity Commission. See, 42 U.S.C. Section 2000e-5(f).
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However, the 1972 Act substantially reduced the power of the

Attorney Ceneral to initiate action to prevent employment discrimination.

The 1964 Act had authorized civil action by the Attorney General where a

pattern or' practice of employment discrimination existed, se___e42 U.S.C.

Section 2000e-6(a). The 1972 Act added subsections (c}, (d), and (e) to

Section 2000e-6 which transferred all the Attorney General's powers in this

area to the Equal Employment Opportunity Commission. In so doing, Congress

in 42 U.S..C. Section 2000e-6(d} incorporated the procedures of 42 U.S.C.

Section 2000e-5 into the prosecution of "pattern and practice" suits.

Section 2000eZ5(b)mandates tMat the Equal Employment Opportunity Commission

attempt to resolve employment discrimination cases by informal methods of

"conferences, conciliation and persuasion" before suit can be brought.

Sections 2000e-5(b), (c) and (d) require the Equal Employment Opportunltles

Commission to defer to state and local anti-discrimination procedures when

such are available. Under Section 2000e-8(b} the Co_ission is authorized to

enter into contractual relationships with state and local agencies by which

the Commission may agree to refrain from processing charges against the

agency or. to exempt the agency from certain requirements in an effort to

permit the agency to resolve its own complaints. Thus the 1972 Amendments

by substituting the Equal Employment Opportunity Commission for the Attorney
i

General made a substantial change both in procedure and philosophy in dealing

with employment discrimination cases.
i

h. Voting Rights Act Amendments of 1975. Congress has recently

passed amendments to the Voting Rights Act of 1965 which make minor changes.

The protections of the 1965 Act are extended to Spanish-speaking citizens and

the Attorney General's authority under the Act is extended to reach such
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Section 1973bb-2 is
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amended to reflect passage of the 26th

I
Amendment giving persons 18 years and over the right to vote. See P.L. 94-73,

I

94th Cong. ist Session (Augus_ 6, 1975).
!

i. H.R. 12230! 94th Congress I 2d Session,

H.R. 12008i: 94th Congress I 2d Session and

H.R. 23231;94th Congress rist Session

I
The Attorney General of the United States by letter of February

I

I
18, 1976, to the Speaker of the House of Representatives, transmitted to

}

I

Congress at draft bill which wguld authorize the Attorney General to bring
!

actions oi" the type representgd in this case. H.R. 12230, 94th Cong. 2d Sess.,
I

I
and H.R. i2008_ 94th Cong. are two slightly different versions of the Attorney

I
General's draft. Copies of the letter and bills are included in this brief

I

as Addenda A-C. II

I
H.R. 12230 and 12008 provide in identical language that the Attorney

General may file suit against state officials for such relief as the Attorney

General may deem necessary, when he has reasonable cause to believe that the
t

State is subjecting inmates of institutions to conditions which deny them

t

rights se,=ured by the Constitution or laws of the United States. Both bills

[

especially define "instituti$_" to include:

"(4) Any institution or treatment facility for the

mentally retarded;..."

_Section 2 of the proposed bills requires that before the suit can

i
be filed, the Attorney General must certify that: (li he has notified officials

of the institution of the alleged deprivation, (2) he is satisfied that the

officials have had a reasonable time to correct such deprivations, and (3)

the suit is in the public interest.

Section 3 of the b_lls provide that the Attorney General may

intervene in cases brought b_ inmates seeking relief from the denial of rights
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in state institutions. However, the Attorney General would have to certify

I tthat the case is of general public impor ance.

..1 1
H.R. 2323 is smmla_ to the other two bills, but is confined in

I
scope to penal institutions. Se__ee,AddendumD.

i
The three bills wer_ referred to the Subcommitteeon Courts, Civil

I

Administrationlof Justice of the HouseJudiciary Committee.Rights and the
i

Noneof the bills were reported out of the Subcommitteeso that the bills all
I

died with the adjournment of the 94th Congress.

A number of conclus:

General can be drawn from thi:

last twenty years.

iOn each occasion in

on a measure which would have

to initiate civil actions to

Constitution such measures ha

1964 such_a provision was rem

still in committee, and in th

commit teei_

.ons relevant to the power of the Attorney

history of civil rights legislation over the

which Congress has had an opportunity to vote

given the Attorney General the general authority

_nforce rights under the 14th Amendment to the

been soundly defeated. Furthermore, in

>ved from the Civil Rights Bill while it was

most recent Congress, three such bills died in

,Congress has substantially increased the powers of the Attorney

General i!n this period. Yet these increases have been carefully restricted as
i

to the subject matter and as to procedural safeguards. Thus, the Attorney

,i

General is free to bring suit only in the areas of voting rights, public

accomodation, public facilities, school desegregation and housing.

The Attorney General's authority to bring actions even in these areas

has been:circumscribed. In cases involving public accomodations, employment

discrimination and voting rights, the Attorney General has to find a pattern

or practice of denial of these rights before a civil action may be initiated.



-22-

In cases involving state operated facilities and public schools, no action can

be initiated except upon written complaint of the victim of discrimination.

Additionally, the Attorney General has to find that the victims were unable

to conduct the litigation because of expense or fears for personal or economic

safety.

The Attorney General may not even intervene in an action under the

equal protection clause of the 14th Amendment, despite the broad authority

to do so, without certifying that the particular case is of general public

interest. Furthermore, actions brought under the public accomodations laws

may be heard before a three-judge court, and actions under the voting rights

provisions must be heard by a three-judge court. Criminal contempt actions

brought under any provision of the 1964 Act must be tried by a jury.

The 1972 amendments to the equal employment opportunities provisions

of the 1964 Act are particularly significant in this context. Congress

eliminated the power of the Attorney General to bring an action upon the mere

finding oi" a pattern or practice of discrimination. It instead substituted

the elaborate procedures of the Equal Employment Opportunity Commission which

afford st_ite and local agencies as well as companies, unions, eta, every

opportuni!;y to purge themselves of discrimination by conciliation, by contract
]

with the ]EEOC, and by recourse to state and local procedures. In keeping with

this approach, H.R. 12230, 12008 and 2323 all provided for an opportunity for

state off![cials to be informed of violations and have a chance to correct

rights violations before suit is brought. Congressional action thus demon-

strated great concern not to inject the federal government too boldly into the

operation;of state and local institutions. Even the Justice Department's own
I

bills recognized the necessidy for harmonizing the protection of the institu-

|
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4• I
tionalized with the princlple of federalism.

Congress has created a complex body of legislation for the enforce-
i

ment of civil rights. Congress has had to pick and choose among various tools

for the enforcement of right_ to ensure both the maximum benefits to minorities
1

and the minimum injury to important principles of federalism and the separation
I

of powers. The bludgeon of _he use of the full power of the federal govern-

ment through the Justice Depar_menl"t to enforce the provisions of the 14th
r

Amendment. was rejected in 1957, 1960, 1964 and 1965 in favor of other measures.
i

Despite the further opportun_tles to give the Attorney General broad powers

in 1968, 1970, 1972, 1975, a!d 1976, Congress has chosen to legislate cautiously.

In 1972 Congress actually withdrew such powers from the Attorney General and
I

substituted procedures designed to minimize federal-state friction.
I

h

The Attorney General alleges that he has the inherent power to
I

bring actions such as the instant one absent statutory authorization whenever

the Attorney General in his discretion should find that the United States has

an interest. If the Attorne_ General's position is. correct, the Congress of
p

the United States has been e_gaged in the incredible hoax over the last 20
i
i

4 r

The United States has made much of Congressional passage of that portion

of the budget of the Justice Department relating to the conduct of a

group of suits including the instant case against a number of States.

Se____eBrief of the United States at 22-25. The failure of the Congress
to excise a $269,000 item involving 13 employees from a federal budget

of over $400,000,000,000 involving millions of employees can hardly be

said to reflect a change in a position of Congress so consistently held

from 1957 to the present. The true indication of Congressional policy
is the persistent refusal of Congress on each occasion in which the

question has been presented to authorize the type of broad enforcement

powe!?s the Attorney General now claims to possess. Se____e,United States
v. Solomon, App. at 25.'
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years of passing legislation purporting to expand the Attorney General's

authority, when, in reality, such legislation was in fact limiting it. Thus,

by passing 42 U.S.C., Section'2000b stating that the Attorney General may ini-

tiate action against a non-educational state institution only if he receives

a written complaint, which complaint must seem meritorious, and if he finds

J

the complainant to be unable to bring the action because of fear of retaliation

or lack of resources, Congress was imposing restrictions on the Attorney Gen-

eral's presently unfettered a_thority. Similarly, Attorneys General Brownell

and Levy would seem to be seeking a reduction in their own authority when they

submitted civil rights bills for consideration by Congress.

These conclusions are obviously absurd. Congress has been legis-

lating vigorously over the last two decades to expand the degree of protection

afforded to the rights of all of our citizens. The various civil rights acts

are obviously grants of authority to the Attorney General which the Attorney

General had never had before. In light of the legislative history and the

statutory framework of the civil rights acts, the action of the Justice Depart-

ment in the instant case must be seen as an effort to aggrandize power which

Congress had consciously denied the Attorney General. 5 The use of executive

5The Justice Department has relied upon United States v. California, 332 U.S.

19, 27-28 (1947) for the proposition that Congressional rejection of a statu-

tory grant of authority should not disable the executive from acting_ That

case is distinguishable in that Congress rejected the two bills concerning the

federal government's power to sue to void oil leases on the grounds that the

United States clearly had such power already, Id. at 28 n. 4. A review of the

debate in Congress at the time of the Civil Rights Acts of 1957, see, e._.

103 Cong_ Rec., 85th Cong., Ist Sess. at 12530-12565 (July 24, 1957-_a_d 1960,

see, _._. 106 Cong. Rec. 86th Cong. 2d. Sess. at 5151-5182 (March 10, 1960},

and the committee reports in 1964, see, _._., House Report (Judiciary Commit-

tee No. 914, U.S. Code Con_. and Admin. News, 88th Cong. 2d. Sess. 1964 vol.

2 at 2392, demonstrates that Congress felt that the Attorney General did not

already have the power which was the subject of dispute.
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authority in this case is clearly and emphatically "incompatible with the

express or' implied will of Congress," Youngstown Sheet and Tube v. Sawyer t

supra at 638 and is squarely within category 3 of Justice Jackson's con-

currence.

Under these circumstances, the power to initiate an action could

be exercised only if there were an independent Constitutional source of

executive power in excess of that of Congress. Examination of applicable law

makes it clear, however, that such an independent source of executive authority

does not exist. The 13th and 14th Amendments themselves vest all enforcement

power in the Congress. See Allen v. State Board of Elections, 393 U.S. 544

(1969); Katzenbach v. Morgan, 384 U.S. 641 (1966); South Carolina v. Katzenbach

383 U.S. 301 (1966). Thus Section 5 of the 14th Amendment provides:

"The Congress shall have the power to enforce, by

appropriate legislation, the provisions of this

article."

Section 2 of the 13th Amendment contains similar language. The vesting of

enforcement power in Congress was not a capricious act. The 13th and 14th

Amendments as well as the 15th Amendment_ which also vests enforcement power

in Congress, were the first Constitutional provisions which directly impinged

upon the internal authority of the states and theexercise of state power.

The power I_o enforce these amendments was therefore vested in Congress, the

A

only branch of government which organically represents the states of the
I

United States. Indeed at the time of passage of the amendments, Senators

were elected by state legislatures and not by popular election The structu_

i

of the Amendments is such that any encroachmentrupon state prerogatives and

powers whic:h may occur through the three amendments would be only those en-

croachments authorized by the representatives of the states themselves. See

Allen v. State Board of Elections,supra, at 562-63. The amendments represent
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an effort to balance the rights of minorities with the principles of federalism.

The three amendmentswere designed to ensure that state governments would pro-

tect the rights of minority citizens, not to substitute federal authority for

state authority. Enforcement power was reserved to Congress because Congress

rather than the executive branch, could be relied upon to be sensitive to the

needs of state government.

Since no power to enforce the provisions of the 14th Amendmentby

the executive branch exists within the 14th Amendmentitself, to bring this

action at all the Attorney General mustehow that it has constitutional power

which derives from a source outside the 14th Amendment. Furthermore, such

power must be sufficient to justify a change in the relationship between the

federal a!ndstate governments which Congress has consciously declined to make.

As Judge Northrop noted below, a "most severe" burden is placed upon the

executive branch to show an independent source of authority where the executive

intends to act contrary to the wishes of Congress in areas in which Congress

has the exclusive constitutional enforcement authority.

Judge Northrop rightly held that the United States had not met that

burden. In particular, he held that the duty to "take care that the laws be

faithfully executed" U.S. Constitution Art. II, Section 3, cannot serve as

an excuse to contravene or go beyond the laws established by Congress. This
I"

duty'.. ;.is a duty that does not go beyond the laws or require him to achieve

more than Congress sees fit to leave within his power," Youngstown Sheet and

Tube v. _iaw_, supra at 610 (Frankfurter, J. concurring} quoting Myers v. United
I

States, _!7_ U.S. 52 {Holmes, J.). Clearly, this provision would not permit the

executive branch to act contrary to the wishes of the Congress which makes

the laws.

Justice Frankfurter's concluding remarks in Youngstown are appro-
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priate here:

"It is one thing to draw an intention of Congress
from general language and to say that Congress
would have explicitly written what is inferred,
where Congress has not addressed itself to a
specific situation. It is quite impossible, how-
ever, when Congressdid specifically address it-
self to a problem as Congressdid to that of
seizure, to find secreted in the interstices of
legislation the very grant of power which Congress
consciously withheld. To find authority so
explicitly withheld is not merely to disregard
in a particular instance the clear will of Congress.
It is to disrespect the whole legislative process
and the constitutional division of authority between
President and Congress.... 'Balancing the equities'
when considering whether an injunction should issue,
is lawyer's jargon for choosing between conflicting
public interests. WhenCongress itself has struck
the balance, has defined the weight to be given the
competing interests, a court of equity is not
justified in ignoring that pronouncementunder
the guise of exercising equitable jurisdiction."
Youngstown Sheet and Tube. Co. v. Sawyer, su_,
at 609-10 (Concurrence of Frankfurter, J._

Congress has struck the balance in the area of enforcement of the

13th and 14th Amendments by its creation of a wide range of remedies including

private civil suits, administrative proceedings, conciliation_ and a broad

but limited authority on the part of the Attorney General of the United States
I

to seek injunctive relief. The Attorney General's action in bringing this

action is a bald effort to assert authority where there is none, and unilater-

ally to establish a new balance between public interests in contravention of

the balance established by Congress.
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B. Any Right Of The United States To Sue In The Absence Of Express

Statutory Authorization To Do So Is Limited To Cases In Which It

Seeks To Protect Its Proprietary Or Governmental Functions Or To
Prevent Interference With Interstate Commerce Or The National

Defense. The Great Weight Of Authority Has Rejected The Extension
Of Such A Right To The Protection Of 13th And 14th Amendment Rights
Of Third Parties.

The foregoing argument should not be understood as denying

the United States the power to bring suit without statutory authorization in

the proper circumstances. Indeed, such a right has long been recognized, see,

_._.,Du_an v. United States, 16 U.S.(3 Wheat.) 172 (1818). The Courts have held

that the United States may bring suit, without statutory authorization, to en-

force contractual obligations, see, _._., United States v. Tin_ey, 30 U.S. (5

Pet.) 115 (1831). Du_an v. United States, supra; United States v. Harrison Co.,

399 F. 2d 485 (5th Cir. 1968); United States v. Shanks, 384 F. 2d 721 (10th

Cir. 1967); Kern River Co. v. United States, 257 U.S. 147 (1921); United States

v. Rock Island Centennial Brid_e Commission, 230 F. Supp. 654 (S.D. Ill. N.D.

1964). The United States has been permitted to sue to protect various property

interests, _._, _._g. Wyandotte Co. v. United States, 389 U.S. 191 (1968); United

States v. California, 332 U.S. 19 (1947); Cotton v. United States, 52 U.S. (11 How.)

229 (1850); Griffin v. United States, 168 F. 2d 457 (8th Cir. 1948). The United

States ha_ also been allowed to sue to prevent the perpetration of frauds upon

it, se___e,Kern River Co. v. United States, supra; United States v. American Bell

Telephone!Co., 128 U.S. 315 (1888); United States v. San Jacinto Tin Co., 125

i

U.S. 273 (1887).

_ On occasion the United States has been permitted to bring suit

to permit it to exercise its governmental functions as in the areas of national

defense, _3ee, _._., United States v. California, supra; United States v. Mar-

chetti, 466 F. 2d 1309 (4th Cir. 1972); United States v. Arlington County, 326
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F. 2d 929 (4th Cir. 1964); and United States v. Brittain, 319 F. Supp. 1058,

(N.D. Ala. E.D. 1970}, and interstate commerce, see, _._., In re Debs, 158 U.S.

564 (1895); Sullivan v. United States, 395 U.S. 169 (1969); Sanitary District

of Chica_o v. United States, 266 U.S. 405 {1925); United States v. Republic Steel

Corp., 362 U.S. 482 (1960); Wyandotte Co. v. United States, supra; United States

v. City of Jackson, 318 F. 2d I (5th Cir. 1963) reh. den. 320 F. 2d 870 (1963);

United States by Katzenbach v. Original Knights of the Ku Klux Klan, 250 F.

Supp. 330 (E.D. La. 1965) (3 judge court) rev'd 380 U.S. 128 (1965); United

States v. City of Shreveport a 210 F. Supp. 36 {W.D. La. 1962); United States v.

Lassiter, 203 F. Supp. 20 (W.D. La. 1962)(3 judge court) aff'd per curiam 371 U.S. 10

10 (1962); United States v. City of Montgomery, 201F. Supp. 590 (M.D. Ala. 1962);

United States v. United States Klans, 194 F. Supp. 897 (M.D. Ala. 1961). The

power of the United States to protect the lives of its officials engaged in

the conduct of governmental business has also been recognized, see, In re

Neagle, 125 U.S. I (1890).

The United States has not alleged, however, that it is suing

to enforce the terms of a contract or grant, or to protect an interest in prop-

erty, or i.o maintain the national defense, or to prevent a burden on interstate
I

commerce,:or to protect a federal official. The United States has brought this
I

action squarely under the 13th and 14th Amendments to the Constitution. Despite

the readiness with which courts have agreed that the United States can bring suit

in other _:ircumstances, six of seven district courts which have considered the

question of the non-statutory authority of the United States to bring suit to en-

force 13th and 14th Amendment rights have denied the government such authority,

se___e,United States v. Solomon, App. at 11-40; United States v. Mattson, Cir. No.

74-138 Bu (D. Mont. Butte Div. Sept. 29, 1976), a copy of which is attached hereto
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as AddendumE; United States v. School District of Ferndale.t..Michigan, 400 F.

Supp. 112_! (E.D. Mich. S.D. 1975), 400 F. Supp. 1131 (E.D. Mich. S.D. 1975),

400 F. Supp. 1135 (E.D. Mich. S.D. 1975), 400 F. Supp. 1141 E.D. Mich. S.D.

1975)(4 opinions); United States v. County School Board of Prince George County,

Va., 221 F. Supp. 93 (E.D. Va. 1963)(Butzn@r, J.); United States v. Biloxi Mu-

nicipal School District, 219 F. Supp. 691 (S.D. Miss. S.D. 1963); United States

v. Madison County Board of Education, 219 F. Supp. 60 (N.D. Ala. 1963) both aff'd

on other _;rounds, 326 F. 2d 237 (5th Cir.) cert. den. 379 U.S. 929 (1964). But

see, United States v. Brand Jewelers, 318 F. Supp. 1293 (S.D.N.Y. 1970).

Justice Northrop's scholarly opinion in the instant case very

clearly indicates the lack of authority on the part of the United States to main-

tain this action. The State would also call the court's attention to the Fern_-

dale case_. Judge Kennedy analyzed the Civil Rights statutes and determined

that they authorized civil actions by the United States in some, not all, circum-

stances. The Court noted that: "If the construction urged by the United States

is correct, the provision of several civil rights acts authorizing actions by

the Attor_tey General, frequently under limited circumstances, would be super-

fluous." 40 F. Supp. at 1130. Recognizing the absurdity of this conclusion,

I

Judge Ken_Ledy dismissed the suit.

q In only one case, United States v. Brand Jewelers, su_, has

a non-statutory right to sue under the 13th or 14th Amendments been recognized.

6
An analysJ.s of Brand Jewelers, which has been heavily criticized, will demon-

i'

strate thaLt Brand Jewelers was wrongly decided.

6See United States v. Solomon, App. at 23-29; United States v. School District

of Ferndale r supra at 1129-30. See also, Note, "Nonstatutory Executive Author-

ity to Bring Suit," 85 Harv. L. Rev. 1566 (1972)_ Recent Decision, "Consti-

tutional Law: The United States Government Has Standing to Sue For the Viola-

tion of Fourteenth Amendment Rights of an Indlvidual,''' 37 Brooklyn,, L.Harv.Rev.L.426
(1971); Recent Decision, "United States v. Brand Jewelers, Inc., 84

Rev. 1930 (1971); Note, "Constitutional Law-United States Government's Stand-

in-_ to Sue - A New Approach to Legal Assistance for Ghetto Residents or An

Invitation to Executive Lawmaking?" 17 Wayne L. Rev. 1287 (1971).
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Suit was brought by the Attorney General against Brand Jewel-

ers, one of a group of retailers engaging in a practice, knownas sewer service,

in an effort to obtain injunctive relief and to obtain restitution of illegally

collected funds. Sewer Service was a practice by which unscrupulous merchants

would obtain default judgments against customers by arranging to have private

process servers dispose of suit papers by throwing them downa sewer rather

than serw_ process on the customer. The practice affected many thousands of

persons in NewYork City. The Defendants attacked the standing of the Attorney

General tl) bring the action. 'The court, in reliance upon In re Debs, supra and

its progeny, se___eSullivan v. United States, supra; Sanitary District of Chi-

cago v. United States, supra; United States v. Arlington County, supra; United

States v. City of Jackson, supra; United States by Katzenbach v. Original

Knights of Ku Klux Klan, supra; United States v. City of Shreveport, supra;

United States v. Lassiter, supra; United States v. City of Montgomery, supra;

and United States v. United States Klans r supra; held that the United States

had standing to sue both under the interstate commerce clause of the Consti-

tution, aind alternatively under the due process clause of the 14th Amendment.

However, an analysis of Deb._s and the line of cases following Deb_____slends no

i

support ti3 Brand Jewelers.

I.

1 In re Debs was an action brought by the Attorney General

against the leadership of various railroad unions to enjoin acts of violence
I

resulting from the Pullman Strike of 1894. The case was appealed to the Supreme

Court on ,grounds that the Attorney General did not have the authority to bring

the action.

J

The rationale of Debs is unclear, and in light of modern con-

ditions it is problematical _hether the Supreme Court would arrive at the same
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conclusion today if such a case again were to be presented. The SupremeCourt
!

began its analysis by noting _hat the power to regulate interstate commerce

J
rested with Congress, and tha Congress had made use of that power by legisla-

tion. The national governmen_ therefore had the authority to prevent obstruc-

commerce. Although Congress had the power to prevent ob-tions to interstate

struction by the use of crimi_'al penalties, the Court stated that, in cases of

emergency, authority clearly e_isted to maintain order by the use of federal

troops if necessary. The Cour I then asked rhetorically why, if troops could be

[
used, a peaceful alternative, _._. an injunction, could not be used to equal

effect. [
The Court an lyzed in great detail the common law powers of

L
a Court of equity to abate public nuisances at the request of governmental

i
agencies. The Court defined the difference between a public nuisance and a

i
private as that the "one affects the public at large and the other simply the

in6ividual." F_uitable powers had frequently been invoked to prevent inter-

ference with commerce on navigable rivers which are the property of the govern-
/

ment as custodian of the right_ of the public at large. Since railroads were
r

analogous to rivers as the gre_t highways of commerce, the government had the

' i

tsame duty and power to main ain the free flow of commerce on the railroads as

' Ion the rivers.

: The test for'authority to bring suit was stated as follows:

: "...While it is not the province of the govern-

i ment tolinterfere in any matter of private controversy

betweenlindividuals_ or to use its great powers to

enforcelthe rights of one a_ainst the other, yet,

whenever the wrongs complained of are such as af-

fected the public at large, and are in respect of

matters lwhich by the Constitution are entrusted to

the care of the Nation and concerning which the
i

Nation owes the duty to all the citizens
• I

securlng them their common rights, then the mere
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fact that the overnment has no pecuniary interest

in the controversy is not sufficient to exclude it
from the courtls or prevent it from taking measures
therein to fully discharge those Constitutional duties."

I d. at 586 (e_phasis added) .
|

Thus, three factory must be present to authorize suit. (1) The wrongs

complained of must affect the public at large. (2) The wrongs must be in respect
q

of matters entrusted by the Constitution to the care of the national government.

ii i     _   _ ove oent/-mustto
The language of Del_s clearly refers to wrongs comparable to public

M

nuisances, e.g., obstruction_ of navigable waterways, in which the injury is

-- !
to the community as a whole nd not to individuals. The Court in Debs quoted

/

approvingly language from it_ earlier decision in United States v. San Jacinto

Tin Co., 125 U.S. 273 (1888)': "...if it is apparent that the suit is brought

for the benefit of some thir'd party, and that the United States has no pecuniary

linterest :£n the remedy sough , and is under no obligation to the party who will

t " _t't f his use in short, if there does notbe benefited to sus aln an ac _on or

tappear any obligation on the part of the United States to the public or to any

individua&, or any interest of its own, it can no more sustain such an action

than any private person could under similar circumstances," 125 U.S. 273, 285

quoted atl 158 U.S. 564, 584-585. Thus, In re Debs, despite the expansiveness
i

of its ru'ling lends no support to the concept that federal power may be invoked

without the aid of a statute for the redress of individual rights.

The successors to In re Debs, with the exception of Brand Jewelers,

have consistently applied the Debsdoctrine to cases either involving burdens

on interstate commerce usually in the nature of a public nuisance, or to cases

I
directly involving an interest of the United States. The early successors to
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Debs involved specialized situations. In Sanitary District of Chicago v. United

States, supra, the United Sts_es sought an injunction to prevent a water pro-
l

which would reverse the Iflow of a navigable river. Robbin__._sv___.United State._s,ject

!

was not involved, a propriet4ry interest of the United States was
affected.

!
The greatest use of In re Debs was made in the early 1960's. In a

4

line of cases arising out oflefforts to desegregate public
accomodation facili-

I
ties, it was held that the violation of 14th Amendment equal protection rights

I
in public transportation facilities constituted a burden on interstate commerce.

I

Se____eUnited States v. City oflJackson r supra; United States v. City of Shreveport,

J
supra; United States v. Lasslter, supra; United States v. City of Montgomery,

supra; United States v. Unitld States Klans, supra; United States v. State of

l
Mississippi, 229 F. Supp. 925, (S.D. Miss. 1964), (3 judge court,Brown , J.

I

dissenting), rev'd, 380 U.S. Jl28, (1965). An additional group of cases held

t
that violations of the 14th Amendment constituted burdens on the national defense.

See Unite'd States v. Arlin_t n County, supra; United States v. Brittain, supra.

J
" Of special interest is United States v. City of Jackson, supra,

(heavily;'relied upon in Bran Jewelers)in which Judge Wisdom made the often-

Lquoted comment:

,' "When the act, on of a state violative of the 14th

Amendment conflicts with the Commerce Clause and

casts more than a shadow on the Supremacy Clause

the United Sitates has a duty to protect the 'in-
terest of al_.' The Courts offer the first avenue

for counteralction by the Nation. Such thinking may

take us downl the road to recognition of Government

standing to _ue under the 14th Amendment or under

any clause of the Constitution."

However, he went on to say:
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"The Issue here is framed by the CommerceClause.
Under that clause there is authority for the
United States to sue without specific congressional
authorization." 318 F.2d at 14.

Rehearing was requested and denied in United States v. City of Jackson,

supra. Because of the potentially expansive reading which could have been given

to the case due to Judge Wisdom's treatment of the non-statutory standing issue,
I

the other two judges specifically dissociated themselves from his opinion and

found instead that sufficient statutory authorization existed. As Judge Northrop

noted, City of Jackson represents no real expansion of the Debs principle.

United States v] Solomon t App. at ll-12.

In applying In re Debs to a 14th Amendment case, the District Court

in Brand Jewelers not only gave a more expansive reading of the case than has any

other court, but also gave amore expansive interpretation than the language of

the original decision permits. A careful analysis of Brand Jewelers shows how

this was done. After holding that the widespread deprivations of due process

involved {[n "sewer service" constituted a burden on interstate commerce, a holding

tenuously within the Debs principle, but see, United States v. Solomon, App. at

22-27, the court held in the alternative that standing existed under the 14th

I,

Amendment, itself. The court achieved this result in an interesting manner. At
I,

1299 of t:ae opinion, the Deb_.___stest {quoted herein supra, at 32-33} is para-

phrased r_ther than quoted as:

"an obstruction of broad impactt suf.ficient in its

dimensions to be thousht 'public' rather than 'private:

causing or threatening injury of such moment as to

bring fairly into play the National Government's

'powers and duties to be exercised and discharged for

the general welfare...'" (emphasis added)

I

By its Paraphrase, the court effectively changed the test. Debs required that

a wrong affect the "public at large," not that it be "of broad impact, suf-

ficient in its dimensions to be thought 'public r rather than 'private'." A
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small scale impact on interstate commercewould be a wrong against the public

at large for the purpose of Deb____s,and conversely, a large scale deprivation

of other rights may not be a wrong against the public at large.

Furthermore, in Deb.__s,federal action was justifiable when

(I) the wrong is in "respect of matters which by the Constitution are entrust-

ed to the care of the Nation" and (2) "the Nation owes the duty to all citi-

zens of securing them their commonrights." The test as stated in Brand Jewel-

ers focused on the quantity o_ the wrong and asked if the injury was of such

moment as to bring federal power into play and whether the injury touched upon

powers and duties exercised for the public interest. Debs focused on the qual-

ity of the wrong, and required that the wrong be in an area in which citizens

have common rights and in which the Nation owes a duty to all citizens.

Having misstated the test, the District Court proceeded to the

14th Amendment analysis. The court stated that it could see no basis for dis-

tinction between the "authority of the Attorney General to protect against large

scale buri_ens on interstate commerce from his authority to protect against large

scale denials of due process." 318 F. Supp. 1300. There Would be no such dis-

I

tinction if Debts were read as referring only to the scale of such deprivations.
'i I

i

However, _eb___sand the cases following it have consistently followed a public

i
nuisance ;interpretation of federal authority, and have therefore distinguished

between burdens on interstate commerce however small and other types of consti-

tutional violations.

i

, The lack of statutory authority in Brand Jewelers was disposed

of handily by the comment that "the failure of Congress to take positive action,

i
sometimes a matter of moment', is hardly the equivalent of a negation." 318 F.

Supp. at 1300. However, Congress has clearly acted to negate any such power
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in the Attorney General. Se___ediscussion,supra. There is no indication that

the court in Brand Jewelers took any notice of the legislative history of the

civil ri_ts acts.

'i

Brand Jewelers is an anomaly, probably motivated by the judge's
,i

sympathy for the victims of a vicious scheme, rather than by consideration of

the fine ]_egal questions involved. The case is legally unsound, and contrary

to the ow_rwhelming weight of authority. Judge Northrop properly rejected the

authority of Brand Jewelers as should this court.
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C. The Right To Brin_ A Civil Action On Behalf Of The United States Cannot
Be Inferred From The Criminal Civil Rights Statutes.

i
i,

The Attorney General in reliance upon dicta appearing in that portion

of the opinion to which Judge Tuttle alone subscribed in In re Estelle, 516 F.2d
I

480, 486-87 (5th Cir. 1976) _ert. den. 96 S. Ct. 2637 (1976), (Rehnquist, J.

dissenting), argues that thelUnited States has a civil cause of action to re-

i

dress 14th Amendment violations, inferrable from the criminal civil rights sta-

tutes, 18 U.S.C., Section 24iand 242

Judge Tuttle's dicta is clearly inapplicable to the instant case and

is in any event legally incorrect. Section 241 addresses iSself to conspiracies

:i

to violate civil rights. There is no conspiracy alleged in this matter. Section
i

. i

242 addresses itself solely to violations based on alienage, race or color.
L

There is no such discrimination alleged in this case.
,I

Even if the instant case were analogous to the situation described
i

in the criminal statutes, no civil action can reasonably be inferred. The
p

lack of a comparable statutorily authorized civil action on behalf of the

United States was no accident. A private right of action does exist under the

Civil Rights laws, se___e,42 U.S.C., Section 1983, but Congress has consistently

rejected any extension of such powers to the Attorney General. The government

brief at 32 notes that under the criminal statutes the United States would have

to prove criminal intent and'such an element of proof would make the government's

i
task more difficult. The Defendant would note that the necessity of a jury trial,

the higher burden of proof, and the entire panoply of constitutional protec-

tions for the rights of the criminally accused would also come into play and

would also complicate the goyernment's task. These complications may well be

I
the reason why Congress has 6hosen to confine the United States to criminal ac-

tions, rather than extending the Attorney General's authority to.the more easily



- 39 -

conducted civil action. See

Cf. 42 U.S.C., Section 2000h_

103 Cong. Rec. 85th Cong., Ist Sess. 12530-12565.

Wyandotte Transportation Co. v. United States, supra, upon

which Judge Tuttle relies, clearly explains the circumstances in which a civil
t
I

action can be inferred from _ criminal statute on behalf of the United States

!
or any other party. (I) Th interest of the plaintiff must fall within the

l
zone of interests that the statute was intended to protect. (2) The harm which

occurred must be of the type which the statute was intended to forestall. Clear-

ly, the United States was not intended to be the beneficiary of Sections
f

241 or 242, nor has the United States alleged that it was harmed in any manner

contemplated by Sections 241

against the denial of equal

dott___esought to protect the

In any event, a civil actionl

and 242. Both sections seek to protect individuals

}rotection. By comparison, the statutes in Wyan-

Inited States from injury to interstate commerce.

could hardly be inferred from a criminal statute

when Congress had expressly

See discussion, supra.

_ejected the civil action sought to be inferred.

In conclusion we would note Justice Rehnquist's comments in

dissent in In re Estelle, supra, at 2639, in which he was joined by Chief Jus-
f I

tice Burger and Justice Powell:

"But the United States surely has no claim of its

own under the Fourteenth Amendment which it may
assert against petitioners, and the rather pallid

brief of the United States in opposition to certiorari

is discreetly silent as to the source of any such

'claim.' 42 U.S.C. Section 2000h-2, which author-

izes intervention by the Attorney General in an

action seeking relief from the denial of equal pro-

tection of the laws 'on account of race, color, reli-

gion, sex or national origin...,' clearly affords

no basis for intervention by the Government on the

pleadings before the District Court. The Solicitor
General's brief also refers to the fact that the
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United States has statutory responsibility for enforc-

ing 18 U.S.C. Sections 241 and 242, 'the criminal

counterpart to 42 U.S.C. Section 1983,' but it would

seem unlikely that respondent or any other District

Court could grant intervention for the reason that

the proposed intervenor wished later to institute

criminal proceedings against one of the parties to a

civil action. In its memorandum in support of its

motion to intervene in the District Court, the United

States urged that it had 'inherent standing to sue to

enjoin widespread and severe deprivations of constitu-

tional rights. In re Debs, 158 U.S. 564 (1895).'

If Deb____s,which held that a federal court had author-
ity to issue an injunction against an armed conspiracy

that threatened the interstate transportation of the

mails, is to be extended to the situation presented by

this case, I think the decision to do so should be

made by this Court."
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II. THEUNITEDSTATESHASFAILEDTOALLEGETHATIT HASSUFFEREDINJURYTOA
LEGALLYPROTECTEDINTERESTSOAS TOESTABLISHITS STANDINGTOBRINGTHIS
ACTION.

AS the United States has brought this action without the bene-

fit of a statute, the United States must, like any other litigant, justify its

standing to sue.

U.S. 273 1888):

As was stated in United States v. San Jacinto Tin Co., 125

". . .If it is apparent that the suit is brought

for the benefit of some third party, and that the

United States has no pecuniary interest in the

remedy sought, and is under no obligation to the

party who will be benefited to sustain an action for

his use; in short, if there does not appear any ob-

ligation on the part of the United States to the

public or any individual, or any interest of its own,

it can no more sustain such an action than any private

person could under similar circumstances."

An analysis of standing must begin with a review of the alle-
I

gations w!]ich appear in the United States' s petition. Se_._e,Sierra Club v. Morton,

405 U.S. IT27 (1972). Paragraphs 11, 12 and 13 of the Petition set forth the

allegations upon which the Petitioner must rely to establish its standing to

bring suit in this action. Paragraph 11 states that the proper treatment and

I

habilitation of the mentally retarded is "a matter of direct concern to the

United Sti_tes." As evidence of such concern, the Petition cites the President's

I,

statement on Mental Retardation of November 16, 1971, the Social Security Act,

i

42 U.S.C., Section 1396(c) and (d)(relating to Medicaid payments for certain
!.

services), the Education of the Handicapped Act, 20 U.S.C. Section 1401 et. se_.

(relating to federal appropriations to the States for the establishment of ed-

ucational programs and facilities for the education of handicapped persons) and

the Devell)pmental Disabilities Services Facilities Construction Act, 42 U.S.C.

Section 2661-2666, 2670-2677c (relating to appropriations to the States for the

i
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I

establishment of programs and facilities for the developmentally disabled).
,i

In addition to the allegations of the complaint the United States

additionally has argued that:'under 18 U.S.C. Sections 516-519, mention of

.f

which does not occur in the petition, the Attorney General is appointed the

officer with the authority to conduct litigation for the United States in

those cases wherein the United States has an "interest." See Brief for the

I
United States at lO. As Sections 516-519 serve only to appoint a lawyer

rather than to define what cases may be brought, see, United States v. Daniel,

Urbahn r Seelye and Fuller, 357 F.Supp. 853 (N.D. Ill. E.D. 1973), the United

States attempts to demonstrate an "interest" in mental retardation sufficient

to establish standing.

'Three "aspects" of'the case are cited which, it is argued, "in

combination, give rise to a litigable interest on the part of the United

States." Brief for the United S_ates at 14. These aspects are: (1) statutory

enactments of Congress establishing a national policy regarding the protection

I

of the mentally retarded, (2) federal tax funds spent in programs for the men-

tally reti_rded at Rosewood, Which are conditioned upon certain standards of

I.

treatment, and (3) the interest of the federal government to vindicate syste-

matic deprivations of 13th and 14th Amendment rights. The third aspect has

been treated fully in this brief already, se___e,discussion supra. The amicus
i

curiae brief of the Mental Health Law Project generally supports the interest
I

of the Un'ited States and further states that the treatment of the mentally

I

retarded nationally is poor, and that there are insufficient legal resources

available privately to vindicate the rights of the retarded.

Upon analysis, all of the various grounds alleged by the United

States as to its "interest,"iwith exception of the enforcement of the
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_al funds, fail utterly to meet even minimal stand-

ards for the recognition of standing. See_._. Schlesin_er v. Reservists to Stop

the War, L_18 U.S. 208 (1974); United States v. Richardson, 418 U.S. 166 (1974);

United States v. SCRAP, 412 U.S. 669 (1973); Sierra Club v. Morton, supra; Asso-

ciation oi' Data Processin_ Services Or_anizationst Inc. v. Camp1 397 U.S. 150 (1970).

Flast v. Cohen, 392 U.S. 83 (1968); Baker v. Carr, 369 U.S. 186 (1962).

The one exception, the enforcement of the terms of federal

grants, m!ght justify standing, see DefendantS' Brief, supra, at 28. How-

ever, unless the government's brief on appeal is to be construed as an amend-

ment to the petition in this:matter, the petition itself is utterly lacking in

references to state violations of the terms of any contract or grant with the

federal government. Indeed, paragraph I of the complaint simply states:

"The United States alleges as follows:

"I. This is a civil action commenced by the Attorney

General of the United States for the purpose of enjoin-

ing serious and widespread violations of the rights

secured to residents and potential residents of the

Rosewood State Hospital, Owings Mills, Maryland, by

the Eighth, Thirteenth, and Fourteenth Amendments
to the United States Constitution. This Court has

jurisdiction over this action under 28 U.S.C. 1345

and the Eighth, Thirteenth, and Fourteenth Amendments

to the United States Constitution."

The discovery, negotiation and argument in this case have not

focused ol violations of federal regulations, or contractual obligations.

Furthermore, as Judge Northrop points out in his opinion, such violations of

regulations are more properly redressed by the Department of Health, Education

and Welfar_e than by the Attorney General.

I

at 34. i

Se___e,United States v. Solomon, App.

Quite clear'ly, if standing is to be found it must be found
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within the four corners of the petition in the allegations that Congress and

the President have declared a national interest or policy in the mentally re -

tarded an4 that no other enforcement mechanism exists.

The test for standing as it has been repeatedly stated is

whether t!]e complaining party has "alleged such personal stake in the outcome
i

l

of the controversy as to assure that concrete adverseness which sharpens the

presentation of issues upon which the court so largely depends for illumina-

tion of difficult constitutional questions." Baker v. Carr, supra at 204. The

"personal stake" specified in the Baker v. Carr test has come to refer to some

concrete injury to the protected interests of the specific complainant. Se__e

I

Sierra Cl_ub v. Morton, supra. Generalized complaints as in a bare allegation

r

of injury to "federal policy and the national interest" are insufficient.

Indeed, the Court in Schlesinger v. Reservists to Stop the

Wa..._r,supr._, indicated that:

"Concrete injury, whether actual or threatened is

that indispensable element of a dispute which serves

in part to cast it in a form traditionally capable

of Judicial resolution . . This personal stake is

what the Court has consistently held enables a complain-

ant authoritatively to present to a court a complete

perspective upon the adverse consequences flowing from

the specific set of facts undergirding his grievance.

moreover. . the requirement of concrete injury

further serves the function of insuring that such

adjudication does not take place unnecessarily .

First, concrete injury removes from the realm of specu-

lation whether there is a real need to exercise the

power of judicial review in order to protect the

interests of the complaining party . . .Second, the
discrete factual context within which the concrete

injury occurred or is threatened insures the framing

of relief no broader than required by the precise facts

to which the Court's ruling would be applied. This is

especially important when the relief sought produces

a confrontation with one of the coordinate branches of

the _overnment; . . ." Id. at 220- 22Z



-45-

A necessary corollary of the requirement of a concrete injury

is that a party may not sue to redress the violations of the rights of third
t

parties, see Warth v. Seldin, 422 U.S. 490, (1975}. Although the standing of

third parties has sometimes been recognized to protect the interests of their
i

memberships, such parties were required to have some immediate nexus with the

interests of the membership.! See Barrows v. Jackson, 346 U.S. 249 (1953);

j.
Pierce v. Society of Sisters', 268 U.S. 510 (1925). Such a nexus is necessary

I
r

to insure proper representation of the interests of the patties whose rights
I

have been violated, ii

The policy is well _ illustrated in this case. No resident oP Rosewood

nor any family member of a resident nor any organization to which a resident

or family member belongs is a party in this matter. No resident or family

member or organization for the retarded has any control over the conduct

J

of the suit, the relief requested, the definition of issues, possible terms of

i °

settlement, trial strategy and tactics. Yet the residents of Rosewood will
f'

i
have to _ive with any changes wrought by an order issued by the District Court,

or by any,
ii

i
I

J

I

J
1

i,

settlement agreement between the Justice Department and the Defendants.
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The position of the United States in this litigation is similar

to that cf the Sierra Club in Sierra Club v. Morton, supra. The Supreme

Court said of the Club: "The Sierra Club is a large and long-established

organization, with a historic commitment to the cause of protecting our

Nation's heritage from man's depradatlons. Id. at 739. Yet the Sierra

Club was dismissed because the mere existence of "special interest" in an

area did not suffice to establish standing.

Nothing the Attorney General has alleged in this matter amounts

to more than a subjective "special interest" of the United States in the

rights of the retarded.

The reliance of both the United States and the Mental Health Law

Project cn the "Bill of Rights for the Mentally Retarded," 42 U.S.C. Section

6010, to establish more than subjective interest is misplaced. The conference

report, House Conference Report No. 94-473, 1975 U.S. Code Con_. and Admin.

News at 961, quoted by the United States, Brief of the United States at 19,

and by the amicus curiae, Brief of Amicus Curiae, at 22, does indicate that

the rights of the retarded set forth in 42 U.S.C. Section 6010 must be protected

i
"by the Congress and the cou_ts." Reference to 42 U.S.C. Section 6012, enacted

i

as part of the same legislation as the "Bill of Rights for the Mentally Re-

tarded," will serve to explain the ambiguous reference to the courts in the

conference report. Section 6012 reads as follows:

"The Secretary shall require as a condition to

a state receiving an allotment...that the State

provide the Secretary satisfactory assurances

that not later than such date (1} the State will

have in effect a system to protect and advocate

the rights of persons with developmental dis-

abilities anld (2) such system will (A) have the
• [

authorlty to pursue legal, administratlve and other
• ] . • r

approprlate _remedles to insure that protectlon of the

rights of such persons who are receiving treatment, services
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or habilitation within the State, and (B) be
Independent of any State agency which provides

i°

treatment servlces, or habilitation to persons

with developmental disabilities .... {b}(1). To

assist state_ in meeting the requirements of sub-

section (a),Ithe Secretary shall allot to the

States the sums appropriated under paragraph (2}."
i

Far from supportin the government's position, this federal statute

makes clear the Congressiona_

of the retarded through Stat

finance the State advocacy p

legislation of an "interest"

is to enforce by way of suit

policy that the States must enforce the rights

advocacy a_encies. The federal role is to

_ogram. There is clearly no expression in this

of the United States which the Attorney General

On the contrary, the expressed interest of the

United States is to permit State authorities to serve as advocates for the

• !mentally retarded.

The cases relied u on by the United States in support of its con-

i
tention that it may bring suit where federal policy has been established

I
through legislation are inapposite. Uni.t_ed States v. Sanitary District of

Chicago, supra; United State v. Republic Steel; supra, and Wyandotte Trans-

!
portation Co. v. United Stat s_ supra, were all based upon the United States'

i I

power to i_egulate interstate commerce and upon the Rivers and Harbors Act of
i

i

, Iwhich the United States, as owner of all navigable waterways, is the primary

beneficia!!y. See, Wyandotte Transportation Co. v. United States, supra. United

q

States v. _Rock Island Centenn'ial Brid_e Commission, supr__a, was brought to en-

force the conditions of a federal construction grant. United States v. Ira

S. Bushey & Sons r Inc., 346 F.Supp. 145 (D. Vt. 1972) was based upon the power

of the federal government under federal common law to abate a public nuisance

affecting navigable waterways'. In each of these cases, proprietory or govern-

mental interests of the United States were injured by the alleged wrongdoing.
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One final point t_ be addressed is the contention of the amicus

curiae that standing should be granted because there would be inadequate

resources available to the mentallyretarded to protect their rights should

Judge Northrop's opinion be sustained. The law is clear that the lack of

alternati_re remedies does not confer standing to sue. See,United States v.

Richardson, supra, at 179. This is true even if the counsel for the party

seeking standing is capable of presenting able argument and briefing. See,

Schlesin_er v. Reservists to Stop the War, supra, at 225. However, even if

the lack of resources could confer standing, it is clear that at least in

Maryland the mentally retarded have been ably represented in a number of

suits. See, Maryland Association for Retarded Citizens_ Inc. v. Solomon_ Civ.

No. N-74-228 (D. Md. filed March 6, 1974); Maryland Association for Retarded

Citizens v. Maryland, Civ. No. 72-733-M (D. Md. filed July 19, 1972); Bauer

v. Mandel, Docket 30,Folio 61, File 22871 (Cir. Ct. of Anne Arundel County,

filed Sep{.ember ll, 1975); Maryland Association for Retarded Citizens v.

Department of Health and Mental H_iene, Docket i00, Folio 182, File 77676

(Cir. Ct.for Baltimore County, decided for plaintiff, May 3, 1974). Further-

i

more, thelimplementation of federally funded state advocacy programs under42

U.S.C. Section 6012 will go far towards securing adequate resources for the
!

representation of the mentally retarded. Accordingly, there is no need for

the United States to exercise the role it has claimed for itself in this area.

i

' CONCLUSION
I,

'For the reasons herein stated, the decision of the District Court
i

i

should be affirmed.
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ADDENDUM A

February 18, 1976

Tile Speaker

House of Representatives

Washington, D.C. 20515

Dear Nr. Speaker:

ZSNf 

Enc].osed for your consideration and appropriate reference

is a legislative proposal "To improve the administration of

State institutions holding persons involuntarily confined,

and for other purposes."'

The draft bill would authorize the Attorney General to

bring suit to prohibit a State or its agents from pursuing a

"pattern or practice" of denying the constitutional rights of

persons involuntarily confined. However, that power could

not be exercised unless the State, after notice, had failed

to correct the alleged constitutional violations within a

reasonable time. The Attorney General would also have au-

thority to intervene in cases of public importance challenging

the constitutionality of conditions in state institutions

occupied by involuntarily confined persons.

This proposed legislation would operate to upgrade state

orison conditions. It would thereby help to eliminate the

current distortion in the sentencing process and the breeding

of caree_ criminals which result from inhumane penal institu-

tions. As the Presidentlobserved in his Crime Message of

June 19, 1975:

_nen a defendant is convicted, even for

a violent crime, judges are too often un-

willing to impose prison sentence, in part

because they consider prison conditions in-

humane. Moreover, a cruel and dehumanizing

penal institution can actually be a breeding

ground for criminality. In any case, a civi-

lized society that seeks to diminish violence

in its midst cannot condone prisons where
murder, vicious assault, and homosexual rapes

are common occurrences.

The draft bill would also require individuals involun-

t._ril'/ confined in stat_ _nstitutions to exhaust any available

.
- 50 -
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"plain, speedy, and efficient state administrative remedy"

before bringing a civi_ rights suit in federal district

court under 42 U.S.C. [983. The Supreme Court has inter-

preted section 1983 to preclude federal courts from requir-

ing exhaustion of stateadministrative remedies. See

Steffel v. Thompson, 415 U.S. 472, 473 (1974); Wilwording v.

Swenson, 404 U.S. 248 (1971).
P

A _jor purpose of the draft bill is to encourage States

to adopt: effective inmate grievance procedures. Under current

law, States have little incentive to establish such procedures

because inmates can bypass them in filing section 1983 suits.

such suits. A prisoner

decisio_l would be permi
[

Another purpose of the draft bill is to reduce the burden

on the federal judiciary of prisoner suits brought under

section 1983. Such su£ts are currently being filed at an

annual ]:ate exceeding 6,000, or approximately 5% of the civil

caseload of all federaldistrict courts. The overwhelming

majority of these suits are frivolous and many of the under-

lying dJ.sputes could be satisfactorily resolved through ade-

ouate grievance machinery. The Federal Bureau of Prisons has

had i_mate grievance machinery in operation since April, 1974.

Approximately 40% of the grievances filed have been resolved

in favor of the inmate. I

i

In addition, section 1983 suits filed after an unsuccessful

administrative hearing would be considerably easier to decide

than is typically the case now. The record created during the

proceeding would sharpen the issues in dispute.

It should be stressed that the exhaustion requirement does

not den i, prisoners access to federal courts in section 1983

suits, lit requires only the "plain, speedy and efficient"

state ac_inistrative remedies be exhausted before bringing

unsatisfied with the administrative

tted to file a section 1983 suit.

The Office of Mana

is no objection to the I

it would be in accord w

the standpoint of the

_ement and Budget has advised that there

submission of this proposal and that

[th the program of the President from

_inistration's program.

Sincerely,

Attorney General

Enclosure

i

- 51 -



ADDENDUM B

I

i', '

R 12230'
• • ' , ,lil:.i

; ' ,! i ', ,ll //

n ' i !, _n _i . _1 II I

IN TIIE ]IOUSE OF REPRESENTATIVES
' '.l!l]',' I I_' l'_

]_[^m:n9, 1976

Mr. Iiom_o (by request) introduced the following bill ;. which Waft'l'oferred

to the Connmitte_ on tim .ludiciary
_ "- 'Jl ' I : t I I,

• ' :',1 ',ll ' " l=

5

6

7

8

9

]0

11

A BILL

t

retarded persons ;i

To impr.vc Ihe adminlsl.ral,i.nl of Sl:alc i.sLitul,lons I!ohling per-
. I

sims inwohmla.rily cohlhied , and for other purpos(}s.

1 Bcil c',aclcd b/I )he, ,_cuale. ntld ][O_t,qe" O/ Representa:

. ]

2 tit,e._ of the United Stales o� America in Congress a._sembled;
i

. • , ,. ,,, ,,;

3 That, as u.qcd in Ibis Act)."insl;il,ul,ion" means-

4 I (l) any jail; 1)yis,m, o1' olhcr correctional facility,

', m. any prclrial ,leleuli,m facilily;

(2) any facility in which juven,ilcs a.ro hehl awakin_

trial or to which juveniles are committed for purposes

' t ', ; 'J, _'"1 l"

of receiving reimbililalivo earo or treatnnent;

(,_) any merit411 hoslfilai ;
,I t. ; .., ",

(4) any in.qlii.ulion or treatment, facility t,,' mentally
: :' '.1 :

i " ; ' :.' It l I'"
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(5) any facility for the chronically physically ill

or handicapped; or!
I
J

(6) any uursiilg home where.persons.ure .involun..:

tarily held.

5 Whenever [he Atti)rney flcu(,ral has reasona],lc cans(: to

t; I)(.lit,vc (hat a Slalc or it._ agc.)s are 'snbjcct, i.g pcrso.s

7 it)_',)hvttl_))'il3: confitted in an itvslit.l, lon it) _:ov.liti,)ns which

8 deprive them of a.y ri_'hts, privil.cges, or immmfil.ics secured
• , , , , , ,

.q or 'l.'Otecled by the (lon,_lilud,m or laws of the lhdl,(.d

]0 SI,Hes, aml that ,m_v,htlnpri_mliml is pursua.l, (o a, ]ml:l(:rn
g

II ,u" ')f.'.c/i,'_ .f rcsishv.vt, I. Ihe frill e..in':.ll,.l: .f such rl/4hl.s,
i

12 I.'i'_'ih'/_es, m" im.m.iih4s, II.' A II,.'.,'y (h_l.'rtlJ is Jl..I.h,.'izml

]3 I. i;Islilulc a civil a,'Ii., f(_l' ell' lit I.hc tlali,e 'of il.; II.vl,c'd

]4 Sttvles in a.y apl.'.l.'i.le disirlcl co.v'l, ,ff Ih. II.il,,d Sl_,l_'s

15 ag'ain_lm.,h l,grlie._a.d ft.'s.ch n.li,.fas I..,l,:,,,.s0,,_,.,_ss.0'.y

• .. H/xhls, 1.rivih:g_s, _."3_, lo_in._lll'e the full evli,,Y..'.d, ,,f,s,.:l I ,,. : .

17 illl'l.lllllllli('S.
I'

I •

18 : Sl,:('. 2. lq'ior Io th;e h_sl..ilul.i,._ .1" a mill uil,h:r s(_cl.t..H I,

I

19 till' At tin'no3' ('h'm'ral 'shall ('erl,il'y, I:lml, lie Ires )mlifi(,d "1"
' ,:' " ' I ' '

20 i_r,_priate officials of lhe iuslit.ulion of t,h_. alh'ge(l dCl.'iv'a-
.. ,, t

21. tii:,.._ of ri_'hl_, l_v'ivil¢'gt's, or" iiHvmvvdt.i,'s sccH,'ed ,,_ I.'-I_'cletl
e I

'22 hv the Ooustilulion or la_s .f I!m Ih,ilc<l SIn,les; I.h..I, hi: is

23 satisfiedthalthe officialshav_'had a ,'_,,,s,,,,.l,h;d,,,cI,,,',,,'-

24 rc:cl, such deprlvat.i,ms a.d lhal. sm'h . refit l!y Ihe 'll.il_d

2_ Slales is i. Ihc puhlic inl,en,sl:, t
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1

2

i,
tit

4

5

6

7

8

9

10

]1

12

13

14

15

16

17

18

19

20

21

22

23

2 I

25

:8

S:l,m. 3. Whenever an aetlon has beenc6nuneneed,in atiy

c.urt of tl,e 1Trilled States seeking relief from conditions

which delLrivc i)Cl'SOnS invldmlla, rily coulincd ill 81_tle,iustitu-

tlons of any rights, p_ivileges, or immunities secured or

l)roh,clcd by Ihc Con._litutionor laws of tile Unltcd Stales,

Ihe Airlm'ney (h'neral for .r in Ihc name of Ihe United States

may inlcrvcue in such action upon timely al)plicatlon if tile
i

.Allornt, v (h'neral certifies tha,t the case is of general public

importance. In such ease lhe lTnited States shall be entitled

I

Io the same relief as if it ]Lad instituted lho action.

SI,._., 4. Relief shall not he granIed by a (hslrwt court

in nu avtlmL lu'oughI: Imrsu.anl. Io secl.i,bt, 1979 of the Revised

Slatutcs (42 U.S.C. 1983) by an i|Hlividual inwduutarily

confip:e.d in any Slate iiistitution alleging deprivation of

any rights, privileges, or im,mmities secured or protected by

I ilhe Cmtsl.itulion at' laws 'of Ihc llniled Stat(,s, unless it
I,

t.

a ppea'rs that the individual has exhausted such plain, speedy,
i

aml i,flicient Slale administrative remedy as is available:
.l

ProL_bled, That exhaustion shall not be required if it appears

that/!|ere exist circumstances renderiug such administrative
I

remddy ineffective to protect his right_.

S:[_,c. 5. It shall be unlawful to coerce, intinfidatc,

lhrealen, or interfere, wilh any person on account of his

having pm'sm,d an admluislral,ive remedy m' havl, K ma&, a
J

eOmlflaiul: , h,slified, arsisled, m' l)arlieilmh,d in al,_ inypsliga-
.i
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4

1 tiou, proceeding, o!i hearing pursuant to this Act. This sec-

2 tion may be cuforced in an a,pprol)riato civil action,'by such

3 , person or by tile Attorney General.

: i .t

i:.1 I •

i .!t . 1,1[ • I ,', f

.I

g

J_
o

o'_

_=r, .'D

_q
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ADDENDUM C

/p la r, ', t,O ,'-X

Ill"/_'I _ "ld__'n (_ ,_T rll t rn'r'_ 7 T¢_¢_ '".'iN 'J'lll;l ]I()IISI'] ()1,' '1_,_ .n J,, I,r,;.I.,'_. n..tvJ,_
f,

J .l,_.:mu_ar'v 19,ll)_a

Mr. ]L_m.*nacJ¢ inlroduced dhe l'.}lowi.g bill; whieli was ]'el'erred (o Iho C,,m-
] .
nmlteo on the dudido, ry

_0

.1

3

.I

5

7

9

_, t:_, _'rtT, t_"._._ _ j_.._.b.._

I

:,Thai, as used i_, Illis
I

I (1) _,,y j'
I

": fiu'ilily,tu' nnv

reduce the burden ou ihe _',:euer.l' o tu"ts of lmSO_,ers'' _t,,.._:'-

b,'oughl: utah'," sect on 1J_., of ti_c -1.., United States Code,
IJ • •

Io imlU'Ov(; Ihe adnmu:;In'ation of Stale instituLions h.ldii,g

COiifillt'.tl ])CI'SOI|.'4, l|ll(l J'Of OI]lt'l" llLII'].IOSOS.

I
, Be. it enacled (_,qthe 8e,alc aml I[ouse o[ Rel,'esenla-
: I

t

ith'c,_ .[ th,: I I.;h',l Ntnh'.'_ ,,[ .'1 ..'rl,'. /. t!mqp',',_._ .,_._¢mMcd,

Act:, iasiilulhm me;ms--

il, prison or other ('orrcclion.d f.eillty, or

u','h'inl dt'lcnli,m fneili_,y ;
!

(_) any fileilib" in wl,it'h juveniles 'u'e hel,l nwniL-

i.g I¢i:,I or h, w

Ul 1Ct'_.:iVlllg i'C]

h

(_) any n!(_ntal
I
I.
1,
I'

hlch juve.ih;:: .n'. comhJil,lc'd _n:" l,t_rl,,Se._

hospital;
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!
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1
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3

4

5

6

7

9

10

11

12

33

3.4

15

16

17

19

20

Ij

(114) any i,lstltution or treatment facility for mcu-
I

tally l!c[ardcd pcr;_ons;

(5) ally facility for tho chronically physically ill or

handicappcd; or

(6) any nursing home where persons arc il_vohm-

t "l,ti 11
at! )il !c <.

Wheiu'vel' Ilm All(windy G(:l)(:ral has rcas(mablc ca!|._c to
I:

l,,lh,vi_ll,ml,a Sialo ,U' ils lq[_'n[._aro slll,je_:i.i,t:_,j.,,:,'::o,u+

J . .

inwdunh_i'ilycm!lhlcdin 'ill.i!isl.il.alio.I0 comlilio,,s::'i,i_'ll
I'

dcl)rivo Ilmia of any rights, privileges, or hnmunitics so-

l
cm'cd or protected by the Constitution or laws of the Unitcd

i.

S[a[cs, mJ_d flint such dcprivaiim, is 1,urm!aut to a lmt[ern
I

or ])ractlco of rcsis[aiicc to the full cnjo.ymcnt of such rights,
I;

1)nvflG, cs, or hnmtmities, the Atiorney Gcncral is author
• .j" .

iZ(:(l h) !llsllhllc a ciYil aclitm foL' or in the iv!too of Ih[;
I

Unilcd S!htcs in any :,l)I!ropriatc distri(.I_ court of the 1})flied
[

t , °

Siaies ,qg'alnsI: su['h lyu'i_es !m(l for l';llI:]l rclh,l' as he !looms

m,ce::.m,'y 'h* in:mn_ II,, full _q_j,*yme,t _,f m_ch ,'iL.;hl,_, i,rlv

!loges, or immunitics.
I

S_.;(_. 2. ])riot to the itlslit;tli.t_ of ;I suit u_,dcr s(:ctioJ_ I,

2.1. lhe ._.llonlcv (it,_icr+!l ::hall certify ll,al, ],c Ires )mliJi<',l :_I'-

,,J +,d + +l!' lo+ IWOlWi:!h' .Ih.',!ls of Iht: htsliluthm _[ Ihc ,llh.+<l d,.priv:_-.

23 Ihms of l!i_llls, itrix.ilcgcs, or hnnumillcs scCttl'C,I t,r j,,',,-

hy i'the ' ' '24 tecl_(1 ConslH.;lttmt, m" laws of the Unii:cd St,_te._;"-"

25 he is sali_lied that the oflivials JJm,'c had a rc:t,_(m;fl,lc :hu;'
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H
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.12

13

]4

]5

16

]7

19

2O

21

:'2

24 ,:remedy

to dori'cct such dcpi•ivatiolls cud that such a suit by the
i

1)'nitcd Stales is ill tile 1)ublic interest. ..' : ::
I

S_c: 3. Whenever an actioa has been commcncc(1 hi

any court of the Ul.iitcd States sccl¢in?:; relief fi'om condi-

tions which deprive' persons invohmtariiy coniincd in State

insiitutiohs of an1, r!ght.% privileges, or imm'unltles secured
I

or lWOlected by Ih._i Cml._lil,Ii_,l o1' ]I_Ws of tim 1]nitcd
i

;4hlli"h Iho :\llqwlmJ' (I,,liel'lil I'ur I)l' ill Iho ilam(_ of lira

]LJlliIC([ _[fl[CS lllNy ;.iI[{,OI'VCIIO ill. such a(:ti()ll 1.1].)Oil {']mC]y

{ip])]ication if the l_,_ttol'noy General COl'tildes t]lat t]lc case

;s 01" gcncnfl l)l,hli(}! ilnl)or(a,,(;c. In such. case the U},itcd

Sl:_h'gsh'lll la_ (refilledI. Ihc ._:lme r(:llcf .as if it; ]rod i,sl, i-

_tutcd Ihe action•

SEC. 4. ]{cllcf shall not be gnn_icd I)ya dish'ict court, in

nn ncl.ion l_rollghl; 1.u',_lm.l; to scc,I;i()a 11)79 of th(,, ]{cvi:'(,d
l

SI.'llIll('s (42 U.S•C]. 1983) }-LY an iJltlivi(lua] ]ilVOllllltlll'ily

¢'onfllwd hi ..y St.(c i.siii.(ioJl .lh_gi.g (lcl.'h'a(io. of a.y
I

,I;:,hl:., i_li_h,,.'e:h ,W imniHIihh,:-, :,,,em'e.J .w iw.H,,_'h,,I hy Ih.,

I I i'(!oIl._[IhlllOll Of laws of Ihe. llnhcd _Jllh.s, IIIll{'sS ]L .'lJq,OJIrS

! ,

J1m{. I]I(_ ilhllViallal 'h;ls (.,xhllllSJt_d Sll(..]l .})11till, spl_l'd.y, Itn(l

'eilh'ielll Shlh: adm;ulslnll;vc n,nlcd•y Ii.,; ;s _lv.il.l,h:: /'ru-

I

rir/,',t, 'I'll;l(, exlmuslll)ll ,_h:lll mH h(_r,,q.in,d if il .lq.'.rs

llJml lhel'O o.xl'.d. I'II'(_IIIIISJlIIIP.VN l'ell|ltIl'illg' ,_llvh liiIllillll._lJrllllVi3

incfft_clive to prolccthis rigi_t.s.
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1

2

4

5

6

7

SEC.

threaten,

]laving p_1

complaint

4

5. It shall be uula_vful to coerce, intimidate,

or illtcrfere with ally person on account of his

rsued all admi|fistrative remedy or having made a

testified, assistc(], or participated in all invcstlg_t-

lion, procdeding, or hcariJ_g pursuant to this Act. This sccl, lon

may be cnforccd m ,n appropriate civil action by such pct'-

son or by l 'he Altorncy G cncr_!l.

II '.

'1

'l
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!14"r][ CON(;lll.'5. _
] sTSJ:SSION T'_q' ¢",

1

;t

I
IN TIIE ]fOUSl'.; 01" ll]':PJ),I::SI_N'fATIV]iS

;" J,'_xt:,tr_v o9, 1975

Mr. ]{._...'ll:.x'._ll:n.:u/(for himself. 31,'. l':,,u'.u:l,s of ('alif,)rnia, 5h. (" \vrl:,_.
._h'. ]';n.m:l:t;, Mr. Sl:nlp:l:l.l.x_;.._lr. J)l:Jx.l.x. 5I_. )lum'z.acxx. 5h'. ll._l:ll.i.¢u
Mr. lh_:t;s. Mx'! liv..._.x'rn.u,. 3It. l'l:rm:r. Mr. Mcm'nv of New l"r,r!'.._h'.

lI_:l.s'ru.-.]{1', )l'l !. l;n:_.'n.r. Mr. l.;cl{n.u:q.r, Mr. ll.u:mx_;'lox. Mr. l{,),ul,
Mr. _,_,m:s, 3is.._.l:zt_;_ Mr. A_.rix, Mr. Mc'rc.u.rc. and Mr. l_._x,:l:l.)

inh'oduccd the followi]:.'4 bill: which w.',s ruferrcd to the Commilteu on

the Judicia,'y,

To atfl]mJ'izc acl_(,l_s for redress in cascs invcdvh,g the vb,1;_[hm

o[ lhe ctmslil_ttti-n_d rigl,t,. ,,f inmalc._ i_ Blalc or l.cal c_w-
1

reetional facilities or jails.
/

1 Be it e_lacled b,/the Se,tde _t,d llbu.w o[ l&.l,'C.,.ci, la-
I

2 lives o[ the U,itcd ,S'lulc._o[. lmeHca i, Co,grc._.; ,._.,,':,bh.d,
I

3 . SECTION ]. All ]nlll;llc tmder this :'tot is any l,crs,,n

4 confined in aI ,.,qlateor local correctio,ml I';,_.ili_,,"or j:til.

5 8].:c. 2. Every pers,,n, it:eludh,g ;_ m_it .r g,,-e:'_:ml.,_.

6 who, m,lur _,,h,r .f I.._w. c_,u.es ;my im.;d,. I,, I,i. ,h.l,rivu.1

7 of any nghl.,:, i,rivileges..r im,mnhh._ se_.un,,I I,v Ihu

I
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lYz

11tl

:1:53

)JJ.;

23:

Col_lilulion aml ]aw_ .f lho [hilled Blales .*l,:dl be li_ddc

to Ihc uu,mle i, au ;_clhm fin" re,h'c.-._, iuchuling :lu alqflica-

a' j_._,rmaueu! or
fiOn, for .. temp!.ary 'lnjmu'Imn,"" re.-.lrahd.,_..

order, or of her .rder for ]_revemivc relief.

8'i':c. 3:. The. ,mll'orlley (,enelal may, upon timely
|

a.pl)lication!.intervene in the name of the.United States in
'_' . " ,

any.aelion.eomnmnced by an:inmale under section 2 if he

certifies Ihat the ca,:e is.._of general puMie importance. In

" I isaeh ae ibirlhe T.'idtledS'tatcs-stiall be erttitlcd to the same

rtq[e f as-if  i/thad instif uted the action. I I
I

4 " .

• b-"ge..-f_.VflJ.enever fl_e Attorney f, eneral has reasonable
1

c_a.u_e:to b"e!;c.ve that a:,y.p;er.con: or:ga'oup of per,: ,.¢. inch:d-

ii,'g-a tmii_,fg:orernment, i_-etrg?ged:ifi a ppttern or praeti,'e

off re.-'l_tn:n,.e to. liie'. f_rll, t:r_j6ymelxt l iy aa,.:,imm_te of any
lie

ri'g,lH:_.g'aa!:i.nlt, ed'l.;3; Ilie Constiiuti,n.or laws-of the United
|

81ates;.an'd Ilialsucli. dhfi:ilof, rig]it._-raises: an i_.qw of ge,-

on'd" pnbli_: iinl_ort:rvtce:-, lie maylirii_g a cigiI acti,,n in .any

a'ppropri_,tt Fifiied: _:rtt'._- di._lri/_t ct,trt-b$:. filing': with it a

c_Omlilhiiit :etliilg fortli tlie. f.'icts, and: req!_esting.._uch 1,re-

venti;¢e_,veilbf_, iiMMing, an. :_I_l_lli'ation for:a per,nanent or

t_m_orary

ag.aihst: tlie

or I_raetice

ihjimetibn,, reslr,aiitii_g_ order, or other order

person: or persons- resl!onsible for such pattern

or db,iid of rinds,, as-lie deem_ nece-sary t,,

m.:ure' II_c iimt;::t, tile f61[ t,,jby.me,I ,,f'lii_ riglit _-.
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3

1 8re. 5. , any.. action commenced pursu..mt Io section

! '

2 2 o1" .1, I,le co.tirt , in its diserefio., may a]h,w tl_e prcvai]hJg

3 p_lrLv :_ reaso_i_ll,le ;_llc,rlJev's fee _ls p;ir! of file eosls, ;rod

"1 file l'Jfil('d Si!lt,..;: sb_dl be liable f,,r co.qs Ihe same as a

5 1)rhate person

i
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ADDENDUM E -J

F-_ :' IF_T,12.:'._' D
j .....
l
1

S£P 2 9 1976

IN THE UNITED STATES DISTRICT COURT j01_ .....• • r'aut_0N CLERK
[ FOR THE DISTRICT OF MONTANA _ _ .Z- _,/.

i BUTTE DIVISION _>c__/J-"L_--L_

' DebUt'" C1o_k /

'UNITED STATES OF AMERICA,

t
Plaintiff, CV 74£138-BU

Vo

ROBE[_T MATTSON, et a'l., • O R D E R

I I .

De fen'¢lant s. )

I )

i!
The setting f this cause for trial on October 4, 1976,

is vacated.

On the authority of United States v. Solomon, (D.C.Md.,

i[NO. tj.-74-181, July 1976), this cause is dismissed for the

reason that the Unit d States has no standing to sue.

Let Judgment be entered accordingly.

DATED uhis 27th day of September 1976.

_ussell E. Smith '-"

United States DistrAct Judge

D'nitcd SL_s .r An*¢_Ica I SS
DiJtrh'_ of Mon_na...,.-

[, _he un4erRi_n_t|, Clerk of the United Slit, all D_%-_.(_0111'_

(nr %_D_ tCtcf M_nt:tn,_. . d h_rebvc_rtfythl%ttk°alllogedsnd.- . . _ . -

fLi,g,ing i._a tKue _d " I r_;p:,"of an ongln_ d_._m_'on fil_ in
m7 c/'lice m, such Cl..rk. . " " "[J" '

Wi_n_ m_,'i_nd and Seal of _{_ Court t_s ._-

_-_ o_ 0 .;;'/',"._..--_<'.f-_._.....................
1

• 30HN E. PEDERSON

Clerk

"7 ( )2 "_. . .By _-2_, "_','_ ",- _
Deputy Cle.'i_

, i:i

• ;.!-.
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CERTIFICATE OF SERVICE

HEREBY CERTIFY, thlt on December 30, 1976, copies of the foregoing Brief
i

of Defendants-Appellees were mailed by first class mail, postage pre-

i

paid, to the counsel.listed below:

E

J. Stanley Pottinger, Assistant Attorney General

Briani:K. Landsberg,

Frank'D. Allen, Jr.,

LouisrM. Thrasher,
[

Attorneys

Department of Justice

Washington, D.C. 20530

I

Patricia M. Wald, Esquire

Director of Litigation

Mentai Health Law Project

Suitei330, 1220 19th Street, N.W.

Washington, D.C. 20035
I

John R. Hill, Attorney General of Texas

Thomas W. Choate, Special Assistant Attorney General

P.O. Box 12584, Capitol Station

Austin, Texas 78711
i

Robert P. Kane, Attorney General of Pennsylvania

Justin Leavitt,

Jeffrey Cooper,

Deputy Attorneys General

Department of Justice

Harrisburg, Pennsylvania 17120

Judith K. Sykes,

Assistant Attorney General

Department of Health & Mental Hygiene

201W. Preston Street, 5th Floor

Baltimore, Maryland 21201


