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QUESTIONS PRESENTED

1. Does the Attorney General of the United States without statutory
authorization have authority to bring suit against State officials to enjoin
alleged deprivations of 13th and l4th Amendment rights of third parties?

2. Has the Attorney General of the United States made sufficient

allegation of injury in fact to its legal interests as to satisfy the require-

ments of standing?

STATEMENT OF THE CASE

This action has been brought by the Attorney General of the United
States agéinst three public officials with responsibility for the care of
mentally retarded clients at the Rosewood Hospital Center. Dr. Neil Solomon
is the Seéretary of the Department of Bealth and Mental Hygiene and has the
overall responsibility for all State health programs including State programs
on behalf of the mentally retarded. Bert Schmickel at the time of the filing
of this action was the Director of the Mental Retardation Administration with
direct auéhority for programs in the area of mental retardation. Dr. Marvin
Malcotti is the Superintendent of the Rosewoéd State Hoépital (hereinafter
"Rosewood™) which is the subject of this suit. |

"Rosewood is a facility for the treatment and habilitation of the
mentally retarded. The hospital is located in Owings Mills, Maryland, a suburb
of Baltimgre. Although Rosewood had 2400 residents at the time the compiaint
was filed, the hospital census has now been reduced to about 1600 persons.

The State of Maryland has embarked voluntarily on a program toc improve the

quality of care and habilitation given to residents at the hospital.
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The complaint alleges that conditions at Rosewocod are such

" that the rights of its fesidents under the 8th, 13th and .14th Amendments to

the Constitution have been violated. Nevertheless, no resident or guardian
of a resident at Resewood has joined this action as plaintiff or intervenor.

With éxception of the amicus curiae brief filed on appeal by the Mental Health

Law Project on pehalf of three organizations concerned with the mentally re-
tarded, no organization representing the mentall&lretarded has participated
in this case in any capacity. Although the Plaintiff has attempted to inject
selected portions of the voluminous discovery into the argument on the legal
questions, no evidentiary hearing has ever been held in this matter and there
are no findings of fact for this honorable court to review. This court must
deal with the important questions of authority and standing rather than the

merits of this action.

In the proceedings before the District Court, the State moved
to dismiss the action on the grounds that the United States lacked the auth-
ority and standing to bring the action. Judge Northrop dismissed this action

for the reasons stated in his opinion, see Appendix at 1140,

INTRODUCTION AND SUMMARY OF THE ARGUMENT

The instant case raises grave questions concerning federal-
state rela?ionships and the proper scope of the authority of the Executive
Branch of ﬁhe Federal government. As will be shown in this brief, the Attor-
ney Generai is attempting in this case to circumvent the clear and frequently
expressed will of Congress that the Attorney General not have the power to
initiate this type of suit against state officials.

The Congress of the United States has expressly rejected

every effort in the last 19 years to give the Attorney General statutory
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authority to bripg an action such as the instant case. On the other hand,
Congress has given the Attorney General the authority to bring civil actions
for injunctive relief to enforce individual rights under the 13th, 14th and
15th Amendments in a number of special areas such as voting, public accomo-
dations, desegregation, employment and housing. Such authority has been close-
ly circumscribed by safeguards to protect the rights of defendants and to pro-
tecf the integrity of state government. All of the authority to enforce the
provisions of the 13th, 14th and 15th Amendments is vested in the Congress of
the United States. Since Congress has the exclusive authority to enforce
the 13th and 14th Amendments as well as the 8th Amendmént, applicability of

which to the states is based on the 14th Amendment, see Powell v, Texas,

392 U.S. 514 (1968), and Congress has denied the Attorney General the power
to bring this type of action to enforce such rights, this case must be dis-
missed on the grounds that the Attorney General has no authority to bring
this suit.q

Although a non-statutory right to sue has been recognized
to protect the proprietary or governmental functions of the United States, or

to prevent interference with interstate commerce or the national defense, the

~great weight of authority has rejected the extension of such a right to the

protection;of 13th and 14th Amendment rights of third parties.

| The United States may not bring this action as a civil ana-
logue to tke enforcement of two criminal statutes, 18 U.S.C., Sections 241 and
242, Congress by statute has authorized private citizens, but not the United
States, to'bring civil actions analogous to 18 U.S.C., Sections 241 and 242.
Additionally, these criminal statutes prohibit conspiracies to deny the equal

protection of the laws on the grounds of race. The United States has made no
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allegation of conspiracy to deny equal protection or of racially discrimina-
tory action in this ;ase.

As the United States has no statutory or constitutional
authority po bring this action, it stands in the same position as any private
litigant. As such it must allege sufficient injury to its own interests to
establish its standing to bring suit in a federal court. The various "in=-

terests" recited in the Plaintiffs' briefs fail to establish such injury.
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ARGUMENT

1. THE ATTORNEY GENERAL HAS NEITHER STATUTORY NOR INHERENT AUTHORITY
TO BRING THIS ACTION.

A. The Congress Of The United States Has Consistently Denied The
Attorney General The Power To Bring An Injunctive Action Against
State Officials To Enforce The Rights Of Third Persons Under The
13th And 14th Amendments Except In Very Narrow Circumstances Not
Here Relevant. Congress Has The Exclusive Authority To Enforce
The 13th And l4th Amendments And Has Chosen To Do So By A Variety
Of Other Mechanisms. Accordingly, The Attorney General Has No
Authority To Bring This Action.

The fundamental question at issﬁe in this case is the authority of the
Attorne§ General of the United States, a part of the executive branch of the
Federal government, to initiate, without the authority of a statute, suit for
injunctive relief against the officials of a state government for the enforce-
ment of 13th and l4th Amendment rights. The answer to this question can only
be found by careful analysis of federal executive authority, particularly in
the area of the enforcement of civil rights.

The landmark case on the question of executive authority is Youngstown

"Sheet and Tube Co., Inc. v. Sawyer, 343 U.S. 579 (1952), the so-called "Steel

Seizure Case." The primary issue in that case was whether the President of the
United States had the authority to seize the nation's steel industry in an effort

to prevent a crippling steel strike during the Korean War,

The Court held that the seizure was beyond the powers of the execu-

" tive branch because the President had no statutory or Constitutional authority

to seize the steel mills. The power to do so could not be inferred from the
statutes, as Congress haddeclined to give the President such authority. Justice
Jackson and Justice Frankfurter wrote major concurrences which explained the
rationale of the Court's decision. Justice Jackson's concurrence is of parti-
cular importance because of the guidelines it established for the analysis of

federal power:
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"]. When the President acts pursuant to an express or
implied authorization of Congress, his authority is at
its maximum, for it includes all that he possesses in
his own right plus all that Congress can delegate. In
these circumstances, and in these only, may he be said
(for what it may be worth) to personify the federal
sovereignty. If his act is held unconstitutional under
these circumstances, it usually means that the federal
government as an undivided whole lacks power. A
seizure executed by the President pursuant to an Act

~ of Congress would be supported by the strongest of
presumptions and the widest lattitude of judicial
interpretation, and the burden of persuasion would
rest heavily upon any who might attack it.

"2. When the President acts in absence of either a Con-
gressional grant or denial of authority, he can only
rely upon his own independent powers, but there is a
zone of twilight in which he and Congress may have con-
current authority, or in which its distribution is un-
certain. Therefore, congressional inertia, indifference
or acquiescense may sometimes, at least as a practical
matter, enable, if not invite, measures on independent
presidential responsibility. In this area, any actual
test of power is likely to depend on the imperatives of
events and contemporary imponderables rather than on
abstract theories of law.

"3. When the President takes measures incompatible with the
express or implied will of Congress, his power is at its
lowest ebb, for then he can rely only upon his own con-
stitutional powers, minus any constitutional powers of
Congress over the matter. Courts can sustain exclusive
presidential control in such a case only by disabling
the Congress from acting upon the subject. Presidential
claim to a power at once so conclusive and preclusive
must be scrutinized with caution, for what is at stake
is the equilibrium established by our constitutional
system." 343 U.S. at 636-38

|

Justice Jackson noted that the steel seizure had not taken place pur-

suant to a Congressional enact%ent, so that his first category was inapplicable.
In reliance upon the exhaustiv¢ history of labor legislation set forth in

Justice Fra;kfurter's concurre?ce, Id., at 597-609, Justice Jackson also stated
that the case did not fall witﬁin the second category because Congress' failure

to legislate steel seizure powérs did not result from Congressional inaction,
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1
acquiescence or inertia. Indeeh, Congress had legislated mightily in the field
of labor relations, but had exbfessly rejected the power to seize industrial
facilities and thereby interve%e directly in private business relationships.
f

Congress instead decided upon an entirely different approach to emergency

situations, i.e., the so-called Taft-Hartley injun;tion which provided for an

|
. 80-day cool-off period to permilt the resolution of strikes endangering the

national interest, see 29 U.S.C. Sections 178, 179, 180. The steel seizure

therefore fit the third categoqy. 343 U.S. at 640.

t
In reviewing the possible bases of executive power suggested by

the United States in its argument to the Court, Justice Jackson determined that
the executive had no inherent ?P constitutional power beyond that of Congress

to seize mills. Thus, although the command of the Army and Navy under the

Constitution was vested in the |President, the power to declare war and to raise
J

and support the armed servicesiwas reserved for Congress. Although the President
has the duty to faithfully exeéute the laws, the laws themselves derive from
Congress. See, U.S. Constitution, Article 1, Section 1. Justice Jackson con-

|
cluded that the steel seizure was an improper exercise of power.

New York Times Co., v. United States, 403 U.S. 713 (1971), in which
the Court held an injunction against publication of the so-called "Pentagon

Papers" to be unconstitutional, followed the reasoning of Youngstown. 1 See,

Concurring Opinion of Justice Marshall Id. at 740; see also Concurring Opinions

of Justice .Douglas, Id., at 720 and Justice White, Id., at 730. As Justice

An excellent article by Peter D. Junger, Down Memory Lane: The Case of the
Pentagon Papers, 23 Case-Western Reserve L. Rev. 3 (1971) argues persuasively
that New York Times Co. v. United States can only be understood as a separation
of powers case rather than as a first Amendment case.
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Marshall in particular noted, Congress had enacted legislation giving the
executive branch the authority to prevent disclosure of classified material
by the use of criminal sanctions. Civil injunctions had never been authorized
and iﬁ fact had been rejected by Congreés as an executive branch tocl to pre-
vent breaches of security. The Court had_no authority to remedy what the
executive branch feit to be a gap in the legislation, most particularly when
Congress had expressly and conscientiously refused to fill that gap itself.

In an analysis of the instant case, two things must be determined:
(1) into which of Justice Jackson's categories does this case fit, and (2)
whether there is a source of federal executive authority to act without con-
gressional authorization.

The Attorney General has not alleged that it 1s acting under a
statute. Nor ié this action based by necessary implication on any federal
statute. The various statutes, 42 U.S3.C. Section 1396(c¢c) and (d), 20 U.S.C.

Section 1401 et seq. and 42 U.S.C. Sections 2661-2666, 2670-2677, referred to

"in paragraph 11 of the Attorney General's complaint are appropriations statutes

authorizing the use of federal funds for the construction and oﬁeration of

state facilities for the mentally retarded. The references to these sections

are only ;ntended to serve as evidence of federal "interest" in the mentally
retarded. See discussion infra. This action therefore does not fall within
the first. category of Justice Jackson's analysis.

' It is equally clear that this case does not fall within category
number 2.J The area of civil rights and specifically the enforcement of Qarious

1 .
portions of the Bill of Rights as well as the 13th, 14th, and 15th Amendments
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are not areas in which Congress has exhibited "inertia, indifference or

acquiescence”. On the contrary, the area of civil rights has seen substantial

legislative activity, see, generally, 42 U.S.C. 1971 et seq. and 18 U.S.C.

Sections 241-45, much of it concerned with the authority of the Attorney General
of the United States to eﬁforce the constitutional rights of citizens. See,
42 U.S.C., Sections 1971, 1973, 1974, 1987, 2000a-5, 2000b, 2000c-6, 2000e-6,
2000h-2, 2000h-~3, 18 U.S.C., Section 242.

As the filing of this action is clearly "incompatible with the
express or implied will of Congress", see,discussion infra, the instant case
falls clearly within categéry 3 of Justice Jackscn's analysis. From 1957 to
the present, the United 3tates has undergone a virtual revolution in the en-
forcement.of the rights of minorities. 1In particular, laanark legislation in
the area of civil rights was passed in 1957, 1960, 1964, 1965, 1968, 1970 and
1972. The power of the Attorney General in the area of civil rights enforce-
ment has been dramatically expanded. However, many proposals to expand the
Attorney General's powers failed of passage, and what powers the Attorney
General hés to initiate such action are circumscribed. A review of the legis-
lative history of the variocus c¢ivil rights acts will demonstrate that Congress
has consi%tently rejected every effort to accord the Attorney General the
power to %ring the type of action represented by this case.

a. Civil Rights Act of 1957. The original version of the

I
Civil Rights Act of 1957 contained a provision known as Title IIT, 2 which

l
|

2 .

"PART II1 - TO STRENGTHEN THE CIVIL RIGHTS STATUTES, AND FOR OTHER. PURPOSES
Section 121, Section 1980 of the Revised Statutes (42 U.S.C. 1985) is amended
by adding thereto two paragraphs to be designated fourth and fifth and to read
as follows: 'Fourth. Whenever any persons have engaged or there are reasonable
grounds to believe that any persons are about to engage in any acts or prac-
tices which would give rise to a cause of action pursuant to paragraphs 1st,
2nd, or 3rd, the Attorney General may institute for the United States, or in
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would have amended 42 U.S.C. 19853 to permit the Attorney General to initiate

continuation of 2

first, second or third, the Attorney General may institute for the United States,
or in the name of the United States, a civil action or other proper proceeding
for preventive relief, including an application for a permanent or temporary
injunction; restraining order, or other order. In any proceeding hereunder the
United States shall be liable for costs the same as a private person. 'Fifth.
The District Courts of the United States shall have jurisdiction of proceedings
instituted pursuant to this section and shall exercise the same without regard

to whether the party aggrieved shall have exhausted in any administrative or
other remedies that may be provided by law.' Sec. 122. Section 1343 of Title.
28, United States Code, is amended as follows: (a} Amend the catchline of said

section to read Section 1343. Civil rights and elective franchise. '(b}
Delete the . period at the end of paragraph (3} and insert in lieu thereof a semi-
colon. (c) Add a paragraph as follows: (4) to recover damages or to secure

equitable or other relief under any act of congress providing for the pro-
tection of civil rights, including the right to vote.' "

3Section 1385. Conspiracy to interfere with civil rights. First. If 2 or
more persols in a State or Territory conspire to prevent by force, intimidation,
or threat, any person from accepting or holding any office, trust, or place

of confidence under the United States, or from discharging any duties thereof;
or to induce by like means any officer of the United States to leave any State,
district, or place where his duties as an officer are required to be performed,
or to injure him in his person or property on account of his lawful discharge
of duties of his office, or while engaged in the lawful discharge thereof, or
to injure his property so as to molest, interrupt, hinder or impede him in

the discharge of his official duties; Second. If two or more persons in any
State or Territory conspire to deter, by force, intimidation, or threat, any
party or witness in any court of the United States form attending such court, or
from testifying to any matter pending therein, freely, fully, and truthfully,
or to injure such party or witness in his person or property on account of his
having so attended or testified, or to influence the verdict, presentment, or
indictment of any grand or petit juror in any such court, or to injure such
Juror in his person or property on account of any verdict, presentment, or
indictment  lawfully assented to him, or of his being or having been such juror;
or if two or more persons conspire for the purpose of impeding, hindering, ob-
structing, or defeating, in any manner, the due course of justice in any State
or Territory with intent to deny to any citizen the equal protection of the
laws, or to injure him or his property for lawfully enforcing, or attempting

to enforce, the right of any person, or class of persons, to the equal pro-
tection of the laws; Third. If two or more persons in any State or Territory
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civil actions for injunctive relief to protect 1l4th Amendment rights. Title
111 was inserted in response to a request by Attorney General Herbert Brownell,
that he be given authority to seek civil remedies in the area of civil rigﬁts,
remedies which Brownell felt were not available to him. See, Letter of
Attorney General Herbert Brownell, H.R. Report No. 29, Apfil 1, 1957, U.S.

Code Cong. and Administrative News, 85th Cong., lst Sess. 1957 vol. 2 at

1979-80. Under this provision no individual party needed to be joined as

plaintiff and there were no limits on the discretion of the Attorney General
other than that he should have reasonable grounds to believe that a conspiracy
to violate someone's rights was taking place. Ti£le ITT was included in the
version of the bill which passed the House of Representatives on July 23, 1957,
Id. 1966-67.

Serious questions were raised in the Senate as to the wisdom and

constitutionality of Title III. Among the more serious objections were:

continuation of 3

conspire, or go in disguise on the highway or on the premises of another, for
the purpose of depriving, either directly or indirectly, any perscons or class
of persons of the equal protection of the laws or of equal privileges and -
immunities under the laws, or for the purpose of preventing or hindering the
constituted authorities of any State or Territory from giving or securing to
all persons within such State or Territory the equal protection of the laws;
or if two or more persons conspire to prevent by force, intimidation, or
threat, any citizen who is lawfully entitled to vote, from giving his support,
or advocacy in a legal manner, toward or in favor of the election of any law-
fully qualified person as an elector for President or Vice-President, or as

a member of Congress of the United States; or to injure any citizen in person
or property on account of such support or advocacy; in any case of conspiracy
set forth in this section, if one or more persons engaged therein do, or cause
to be done, any act in furtherance of the object of such conspiracy, whereby
another is injured in his person or property, or deprived of having and
exercising any right or privilege of a citizen of the United States, the

party so injured or deprived may have an action for the recovery of damages,
occasioned by such injury or deprivation, against any one or more of the
conspirators.
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(1) that Title III abrogated the right to a Jury trigl in that conspiracies
to viclate civil rights which'ordinarily would be prosecuted criminally
under 18 U.S.C., Section 242 would instead under Title ITI be the subject
of civil éanctions including contempt proceedings, (2) Title III would upset
the separation of powers between federal andlstate governments by permitting
the Attorney General to initiate broad-gauge attacks on state institutions.
See e.g., 103 Cong. Rec. 85th Cong., lst Sess., 12530-12565 (July 24, 1957) .
The bill was amended to eliminate Title III, 1Id., at 12565, and the remainder
of the bill was enacted by the Senate to become known as the Civil Rights Act
of 1957, 42 U.S.C., Sections 1971, 1975.

‘The 1957 Act was not silent on the question of the powers cf the
Attorney General. The Attorney General was given specific authority to seek
injunctivé relief to prevent interference with the rights of citizens to vote
in federaL elections. Thus, Congress denied the Attorney General the broad
powers originally proposed and instead substituted a very narrowly drawn’ ex-
tension of the powers of the Attorney General to initiate action.

b. Civil Rights Act of 1960 . It had become obvious by 1960

that the51957 Act was inadequate to protect the rights of minority citizens.

A number'of civil rights bills were introduced and assigned to a gpecial

House Subﬁommittee which recommended a bill to the House Judiciary Committee.
H.R. 314%, the bill reported to the House Judiciary Committee,QFontained a
modified .version of Title III of the 1957 Act (indeed, the provision was Title
IIT of H.R. 3147 and was referred to as such). The modified Title IIT would
have perﬁitted the Attorney General to initiate a civil action for equitable
relief if he first received a written complaint from a person whose equal

protection rights were violated. Thereafter, the Attorney General would have



1]

13-

had to certify that the said person was unable to protect his own rights.
A civil action would be possible without written complaint against any persons

attempting to hinder state or federal officials from carrying out court orders.

See House Report No. 956 (Aug. 20, 1959). U.S. Code €Cong. and Admin. News,

86th Cong., 2nd Sess. 1960, vol. 2 at 1954. The modified Title III was
eliminated from the bill, H.R. 8601, which was reported to the House by the
Judiciary Committee and which ultimately passed in the House, Id., at 1939.

During the floor debate in the Senate on H.R. 8601, an amendment
was offered by Senator Case of New Jersey which would substantially have
reincorporated Title IIT into the legislation. After vigorous debate, See e.g.,
106 Cong. Rec. 86th Cong., 2d Sess., {March 10, 1960)-at 5151-5182 the amend-
ment was defeated, Id., at 5182.

The 1960 Act did address itself to the role of the Attorney General
in civil rights proceedings by making minor changes in 42 U.S.C. Section
1971(c) permitting an action to be brought directly against a State. Section
1971(e) also created certain ministerial duties for the Attorney General when
a suit under Section 1971(c) was found to be meritorious by a court.

¢. The Civil Rights Act of 1964. In response to the racial

crisis of ‘the early 1960's, the Civil Rights Act of 1964, an Act substantlally
altering the relationship between the federal and state governments, was
enacted.

'The House version of the Civil Rights Act of 1964, H.R. 7152 was
assigned to a subcommittee of the House Judiciary Committee for analysis.
The versién of H.R. 7152 which the subcommittee recommended to the Judiciary

Committee contained as Title III a provision authorizing the Attorney General

to initiate civil actions or to intervene in ongoing civil actions to enforce
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the equal rights protection of the l14th Amendment. See, House Report

(Judiciary Committee) No. 914, U.S5. Code Cong. and Admin. News, 88th Cong.

2d Sess. 1964, vol. 2 at 2392. The Judiciary Committee removed the section
authorizing the Attorney General to initiate action, butlretained the pro-
vision authorizing the Attorney General to intervene in all equal rights cases
provided that certain prerequisites be met. Id. at 2393, 2411.

Attorney General Robert Kennedy's remarks in opposition to that
portion of Title III which was deleted are of some note in the context

of the instant case. He stated in testimony before the Judiciary Committee
that:

"Title III would extend to claimed violations of
constitutional rights in State criminal proceedings
or in book or movie censorship; disputes involving
church-state relations; economic questions such as

: allegedly confiscatory rate-making or the constitut-
ional requirement of just compensation in land ac-
guisition cases; the propriety of incarceration in
a mental hospital; searches and seizures; and con-
troversies involving freedom of worship, or speech,
or of the press.

Obviously, the proposal injects Federal
executive authority into some areas which are not
its legitimate concern and vests the Attorney
General with broad discretion in matters of great
political and social concern." Id. at 2450
(emphasis added)

The Attorney General in the instant case claims to have without congressional
au@hority:more power than the then Attorney General thouéht could wisely be
grantea his office by an act of Congress.

;The 1964 Act as passed contained the provision permitting interven-
tion in ail equal rights cases provided that the Attorney General certify
that the Ease was of general public importance. See, 42 U.S.C. Section
2000h-2. 1In addition to the general power of intervention in Section 2000h-2,

the Attorney General was specifically authorized to intervene in cases in-
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volving public accomodations, 42 U.S.C. 2000a-3(a), and employment 42 U.S.C.
Sectio; 2000e-5(e) (amended by 42 U.S.C. 2000e-5(f)) provided that in either
case he certified that the case was of general public importance.

The 1964 Act also empowered the Attorney General to initiate
civil actions in the areas of public accomodations, 42 U.S.C. 2000a-5(a),
publicly owned or operated facilities other than educational institutions,
42 U.S.C. Section 2000b, public educational facilities, 42 U.S.C. Section
2000c-6, and equal employment opportunities, 42 U.S.C. Section 2000e-6.
However in areas where such actions were authorized, Congress established
important criteria to be met before suit could be brought.

Before action under 42 U.S.C. Section 2000a-5(a) or 42 U.S.C.
Section 2000e-6 can be brought, the Attorney General must have reasonable
cause to telieve that someone is engaging in a "pattern or practice of re-
sistance" to the exercise of the particular right protected. The coﬁplaint
filed must be signed by the Attorney General or the Acting Attorney General
and must state facts showing a pattern or practice of resistance. Actions
brought under 2000a-5(a) may be heard by a three-judge court. See 42 U.S.C.
Section 2000a-5(b).

/Action under 42 U.S.C. Sectio?s 2000b{a) and 2000c-6(a) may not
be initiated except upon written complaint to the Attorney General from per-
sons whosé rights aré being violated. Thereafter, the Attorney General must
determine (a) that the complaint is meritorious, (b) that the complainants
would be ﬁnable to maintain an appropriate legal action on their own and (c¢)
that the action would materially further the attainment of the desegregation
of the pafticular type of insfitution. Sections 2000b{(b) and 2000¢=6(b)

define inability to maintain an action as (1) the inability to bear the
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expenses of litigation, either personally or through an interested person or
(2) the fear that such litigation would jeopardize the personal safety,

employment or economic standing of the complalnant or his family or property.

Assuming that a person was in criminal contempt of court for violating

an injunction resulting from a civil action brought by the Attorney General
or from an intervention by the Attorney General, the accused would have a
right to a jury trial. The sentence could not exceed &€ months imprisonment
or a $1,000 fine. See 42 U.S.C. Section 200dh. Although the powers of the
Attorney General were increased greatly by the 1964 Act, that portion of the
originally proposed bill which might have authorized the Attorney General to
bring the instant case was not even reported out of committee.

d. The Voting Rights Act of 1965. The Voting Rights Act of

1965 was designed to protect the 14th and 15th Amendment rights of minorities,
and led tc a substantial increase in the involvement of the federal government
in state governmental processes. The power of the Attorney General in par-
ticular was expanded enormously in the area of the enforcement of 15th Amend-
ment righfs.

The thrust of the Voting Rights Act was to avoid where possible the
necessity of court action to enforce voting rights. An effort was made to
reverse the burden of producing evidence by the establishment of presumptions
of violations of rights based on percentages of non-voters in various states.
Thus, under 42 U.S.C., Section 1973b(b), the Attorney General is directed to
determineiwhich states have literacy tests or other devices which could be
used as iﬂstruments to interfere with the exercise of voting rights. The
Bureau of:the Census would thereafter have to determine whether fewer than

50% of the voting age population in such states were registered to vote. Such

a dual determination would serve under 42 U.S.C. Section 1973b{a) to stop the
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~enforcement of such literacy tests or devices. If the Attorney General were

to bring a civil action against the use of such tests or devices, a court
would authorize the appointment of federal election examiners, 42 U.S.C.
Section 1973a, who could register voters themselves, 42 U.S.C. Section
1973e.. If é state involved in such discrimination were to institute a new
test or device, the state would submit the proposed law to the Attorney
General. If he did not act within 60 days, the law could go into effect.
If he objected to the law on the grounds of its discriminatory effect, the
state could bring an action f;r declaratory relief in the United States
District Court for the District of Columbia. See 42 U.S.C. Section 1973c.

‘As part of this comprehensive scheme to protect voting rights, the
poll tax in federal elections was prohibited, 42 U.S.C. Section 1973h(h),
and the Attorney General was authorized to institute civil actions for injunc-
tive relief to prevent enforcement of the poll tax. See 42 U.S.C. Section
1973h(b). The Attorney General was also authorized under 42 U.S.C. Section
1973j to seek injunctive relief against any effort to interfere with the
enforcement of the Voting Rights Act. Such actions must be heard by a
three—judge court. See 42 U.S.C. Section 1973bb-2(a)(2).

One source of criticism of the Voting Rights Act at the time of
considerapion was that it would not serve to protect citizens from the use of
physical ér economic¢ coercion to prevent the exercise of voting righfs, the
rights toicampaign for office, to hold meetings or to publish and speak in
favor of ér against candidates or on public issues. See e.g., House Report

No. 439 (judiciary Committee) {(June 1, 1965) Additional Views of Rep. John

Lindsay (R.NY), U.S. Code Cong. and Admin. News, 89th Cong., 1st Sess. 1965

vol. 2 at 2483-84. Accordingly, an amendment to the voting rights bill was
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offered on the floor of the House of Representatives authorizing the Attorney
General to bring civil actions for injunctive relief to prevent interference
with first amendment rights. The amendment was rejected by the House of
Representatives. See, 111 Cong. Rec. 89th Cong., lst Sess. (July 9, 1965)

at 16263-16265.

e. Fair Housing Act of 1968. The Attorney General was

authorizec in the Fair Housing Act to bring a civil action for injunctive
relief when he should find (a) pattern or practice of resistance to the full
enjoyment of fair housing rights or (b} that any group of persons has been
denied such rights and such denial raises an issue of general public importance.
See 42 U.35.C. Section 3613.

f. Voting Rights Act Amendments of 1970. The Voting Rights

Act of 1955 was extended for an additional five year period in 1970 by the Voting
Rights Act Amendments. The Attorney General's power to initiate civil actions
was'extended s0 that he could seek injunctions to prevent voting violations in
states where the 50% determination had not been made, or wheré improper re-
sidency requirements were in effect, see 42 U.S5.C. Section 1973aa-2. He could
also briné actions to enjoin enforcement of any state laws which prevented
persons between 18 and 21 from voting. See 42 U.S.C. Section 1973bb-2. Under
both Secgéons 1973aa-2 and 1973bb-2, such civil actions must be tried before

a three—jhdge court.

| .g. Equal Employment Opportunity Act of 1972. This Act sub-

!
stantial%y amended the equal employment opportunity provision of the 1964
Act. The 1972 Act extended the Attorney General'’s guthority in one area,
that is,‘the Attorney General was authorized to bring an action against a

state governmental agency on grounds of employment discrimination upon request

by the Equal Employment Opportunity Commission. See, 42 U.S.C. Section 2000e-5(f).

- — —
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However, the 1972 Act substantially reduced the power of the
Attorney Ceneral to initiate action to prevent employment discrimination.

The 1964 Act had authorized civil action by the Attorney General where a

pattern or practice of employment discrimination existed, see 42 U.S.C.

Section 2000e-6(a). The 1972 Act added subsections (c), (d), and (e) to
Section 2000e-6 which transferred all the Attorney General's powers in this
area to the Equal Employﬁent Opportunity Commission. In so doing, Congress
in 42 U.S.C. Section 2000e-6(d) incorporated the procedures of 42 U.S.C.
Section 2000e-5 into the prosecution of "pattern and practice" suits.

Section 2000e-5(b) mandates that the Equal Employment Opportunity Commission
aftempt to-resolve employment discrimination cases by informal methods of
"conferences, conciliation and persuasion" before suit can be brought.
Sections 2000e-5(b), (c) and (d) require the Equal Employment Opportunities
Cémmission to defer to state and local anti-discrimination procedures when
such aré available. Under Section 2000e-8(b) the Commission is authorized to
enter int; contractual relatipnships with state and local agencies by which
the Commission may agree to refrain from précessing charges against the
agency or. to exempt the agency from certain requirements in an effort to
permit the agency to resolve its own complaints. Thus the 1972 Amendments

by substituting the Equal Employment Opportunity Commission for the Attorney
General ﬁade a substantial change both in procedure and philosophy in dealing
with employment discrimination cases.

h. Voting Rights Act Amendments of 1975. Congress has recently

passed amendments to the Voting Rights Act of 1965 which make minor changes.
The protections of the 1965 &ct are extended to Spanish-speaking citizens and

the Attorney General's autho%ity under the Act is extended to reach such
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citizens. Section 1973bb-2 is amended to reflect passage of the 26th
Amendment -giving persons 18 years and over the right to vote. See P.L. 94-73,
94th Cong. lst Session (August 6, 1975).
i. H.R. 12230, 94th Congress, 2d Session,

H.R. 12008, 94th Congress, 2d Session and
H.R. 2323,194th Congress, lst Session

‘ The Attorney Genera} of the United States by letter of February

18, 1976, to the Speaker of t%e House of Representatives, transmitted to
Congress a draft bill which wguld authorize the Attorney General to bring
actions of the type representgd in this case. H.R. 12230, 94th Cong. 2d Sess.,
and H.R. 12008, 94th Cong. ar; two slightly different versions of the Attorney
General's draft. Copies of t%e letter and bills are included in this brief

as Addenda A-C. _ r

|
H.R. 12230 and 12OOF provide in identical language that the Attorney

|

General may deem necessary, ﬂhen he has reasonable cause to believe that the

General may file suit against, state officials for such relief as the Attorney

State is subjecting inmates of institutions to conditions which deny them
rights secured by the Constitution or laws of the United States. Both bills
{

especially define "institution" to include:

"(4) Any institution or treatment facility for the
| mentally retarded;..."

|
;'Section 2 of the proposed bills requires that before the suit can

be filed,fthe Attorney General must certify that: (lj he has notified officials

of the idstitution of the alleged deprivation, (2) he is satisfied that the

officialq have had a reasonable time to correct such deprivations, and (3)

the suit is in the public interest.

Section 3 of the bﬂlls provide that the Attorney General may

intervene in cases brought by inmates seeking relief from the denial of rights
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r, the Attorney General would have to certify
blic importance.
to the other two bills, but is confined in

ee, Addendum D.

referred to the Subcommittee on Courts, Civil

of Justice of the House Judiciary Committee.

None of the bills were reported out of the Subcommittee 30 that the bills all

died with the adjournment of the g4th Congress.
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last twenty years.
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e rights before a civil action may be initiated.



{n

«l

22—

In cases involving state operated facilities and public schools, no action can
be initiated except upon written complaint of the victim of discrimination.
Additionally, the Attorney General has to find that the victims were unable

to conducé the litigation because of expense or fears for personal or economic
safety.

The-Attorney General may not even intervene in an action under the
equal protection clause of the l4th Amendment, despite the broad authority
to do so, without certifying @hat the particular case is of general public
interest. Furthermore, actions brought under the public accomcdations laws
may be heard before a.three-judge court, and actions under the voting rights
provisions must be heard by a three-judge court. Criminal contempt actions
brought under any provision of the 1964 Act must be tried by a jury.

“The 1972 amendments to the equal employment opportunities provisions
of the 1964 Act are particularly significant in this context. Congress
eliminated the power of the Attorney General to bring an action upon the mere
finding of a pattern or practice of discrimination. It instead substituted
the elabo;ate procedures of the Equal Employment Opportunity Commission which
afford stéte and local agencies as well as companies, unions, etc, every |
opportunity to purge themselves of discrimination by conciliation, by contract
with the EEOC, and by recourse to state and local procedures. In keeping with
this approach, H.R. 12230, 12008 and 2323 all provided for an opportunity for
state officials to be informed of violations and have a chance to correct
rights violations before suit is brought. Congressional action thus demon-
strated great concern not to inject the federal government too boldly into the

operationi of state and local institutions. Even the Justice Department's own

bills recognized the necessity for harmonizing the protection of the institu-
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tionalized with the principl% of federalism.

Congress has creat%d a complex body of legislation for the enforce-
ment of civil rights. Congr%ss has had to pick and choose among various tools
for the enforcement of righté to ensure both the maximum benefits to minorities
and the minimum injury to im%ortant principles of federalism and thé separation
of powers. 'The bludgeon of éhe use of the full power of the federal govern-
ment through the Justice Depgrtment to enforce the provisions of the l4th
Amendment was rejected in 19%7, 1960, 1964 and 1965 in favor of other measures.
Despite the further opportunffies to give the Attorne& General broad powers
in 1968, 1970, 1972, 1975, aJd 1976, Congress has chosen to legislate cautiously.
In 1972 Congress actually wighdrew such powers from the Attorney General and

i

substituted procedures desigﬁed to minimize federal-state friction.
!
The Attorney General alleges that he has the inherent power to
1

bring act:ions such as the inétant ocne absent statutory authorization whenever
the Attorney General in his discretion should find that the United States has
an interest. If the Attornej General's position is correct, the Congress of

!
the United States has been engaged in the incredible hoax over the last 20

4 | C
| ‘

The United States has made much of Congressional passage of that portion
of the budget of the Justice Department relating to the conduct of a
group of suits including the instant case against a number of States.
See Brief of the United States at 22-25. The failure of the Congress
to excise a $269,000 item involving 13 employees from a federal budget
of over $400,000,000,000 involving millions of employees can hardly be
said to reflect a change in a position of Congress so consistently held
from 1957 to the present., The true indication of Congressional policy
is the persistent refusal of Congress on each occasion in which the
question has been presented to authorize the type of broad enforcement
powers the Attorney General now claims to possess. See, United States
v. Solomon, App. at 25.:
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years of passing legislation Eurporting to expand the Attorney General's
authority, when, in reality, such legislation was in fact limiting it. Thus,
by passing 42 (.S.C., Section:ZOOOb stating that the Attorney General may ini-
tiate action against a non-educational state institution gglx_if he receives
a written complaint, which complaint must seem meritorious, and if he finds
the complainant to be unable éo bring the action because of fear of retaliation

or lack of resources, Congres$ was imposing restrictions on the Attorney Gen-

eral's presently unfettered authority. Similarly, Attorneys General Brownell

.and Levy would seem to be seeking a reduction in their own authority when they

submitted civil rights bills for consideration by Congress.

These conclusions are obviously absurd. Congress has been legis-
lating vigorously over the la$t two decades to expand the degree of protection
afforded to the rights of all.of our citizens. The varicus civil rights acts
are obviously grants of authotity to the Attorney General which the Attorney
General had never had before. In light of the legislative history and the
statutorylframework of the cibil rights acts, the action of the Justice Depart- .
ment in tﬁe instant case must be seen as an effort to aggrandize power which

Congress had consciously denied the Attorney Gener'al.5 The use of executive
I

5The Justice Department has relied upon United States v. California, 332 U.S.
19, 27-286 (1947} for the proposition that Congressional rejection of a statu-
tory grant of authority should not disable the executive from acting: That
case is distinguishable in that Congress rejected the two bills concerning the
federal govermment's power to sue to void oil leases on the grounds that the
United States clearly had such power already, Id. at 28 n. 4., A review of the
debate in Congress at the time of the Civil Rights Acts of 1957, see, e.g.

103 Cong. Rec., 85th Cong., 1st Sess. at 12530-12565 (July 24, 1957) and 1960,
see, e.g. 106 Cong. Rec. B6th Cong. 2d. Sess. at 5151-5182 (March 10, 1960),
and the committee reports in 1964, see, e.g., House Report (Judiciary Commit-
tee No. 914, U.S. Code Cong. and Admin. News, 88th Cong. 2d. Sess. 1964 vol,

2 at 2392, demonstrates that Congress felt that the Attorney General did not
already have the power which was the subject of dispute.
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authority in this case is clearly and emphatically "incompatible with the

express or implied will of Congress," Youngstown Sheet and Tube v. Sawyer,

supra at 638 and is squarely within category 3 of Justice Jackson's con-

currence.
Under these circumstances; the power to initiate an action could

be exercised only if there were an independent Constitutional source of

executive power in excess of that of Congress. Examination of applicable law

makes it clear, however, that such an independent source of executive authority

does not exist. The 13th and 14th Amendments themselves vest all enforcement

power in the Congress. See Allen v. State Board of Elections, 393 U.S. 544

(19€9); Katzenbach v. Morgan, 384 U.S. 641 (1966); South Carolina v. Katzenbach

383 U.S. 301 (1966). Thus Section 5 of the l4th Amendment provides:

"The Congress shall have the power to enforce, by

appropriate legislation, the provisions of this

article."
Section 2 of the 13th Amendment contains similar language. The vesting of
enforcement power in Congress was not a capricious act. The 13th and 1l4th
Amendments;as well as the 15th Amendment; which also vests enforcement power
in Congress, were the first Constitutional provisions which directly impinged
upon the iﬁternal authority of the states and the exercise of state power.
The power go enforce these amendments was therefore vested in Congress, the
only branc% of government which organically represents the states of the
United Stales. Indeed at the time of passage of the amendments, Senators
were electéd by state legislatures and not by popular election. The structure
of the Ame#dments is such that any encrcachment:upon state prerogatives and
powers which may occur through the three amendments would be only those en-

croachments authorized by the representatives of the states themselves. See

Allen v. State Board of Elections,supra, at 562-63. The amendments represent
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an effort to balance the rights of minorities with the principles of federalism.
The three amendments were designed to ensure that state governments would pro-
tect the rights of minority citizens, not to substitute federal authority for
state autﬂority. Enforcement power was reserved to Congress because Congress
rather than the executive branch, could be relied upon to be sénsitive to the
needs of state govermment.

Since no power to enforce the previsions of the 1l4th Amendment by
the executive branch exists within the 1l4th Amendment itself, to bring this
action at all the Attorney General must show that it has constitutional power
which derives from a source outside the 14th Amendment. Furthermore, such
power must be sufficient to justify a change in the relationship between the
federal aad state governments which Congress has consciously declined to make.
As Judge Northrop noted below, a "most severe"™ burden is plaéed upon the

executive branch tc show an independent source of authority where the executive

intends to act contrary to the wishes of Congress in areas in which Congress

has the exclusive constitutional enforcement authority.

. Judge Northrop rightly held that the United States had nct met that
burden. IIn particular, he held that the duty to "take care that the laws be
faithfully executed" U.S. Constitution Art. II, Section 3, cannot serve as
an excusi to contravene or go beyond the laws established by Congress. This

duty'!.. :is a duty that does not go beyond the laws or require him to achieve

more than Congress sees fit to leave within his power," Youngstown Sheet and

Tube v. Sawyer, supra at 610 (Frankfurter, J. concurring) quoting Myers v. United

States, 372 U.S. 52 (Holmes, J.). Clearly, this provision would not permit the

\
executive branch to act contrary to the wishes of the Congress which makes

the laws.

Justice Frankfurter's concluding remarks in Youngstown are appro-
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priate here:

"It is one thing to draw an intention of Congress
from general language and to say that Congress
would have explicitly written what is inferred,
where Congress has not addressed itself to a
specific situation. It is quite impossible, how-
ever, when Congress did specifically address it-
self to a problem as Congress did to that of
seizure, to find secreted in the interstices of
legislation the very grant of power which Congress
consciously withheld. To find autheority so
explicitly withheld is nct merely to disregard
in a particular instance the clear will of Congress.
It is to disrespect the whole legislative process
and the constitutional division of authority between
President and Congress. ... 'Balancing the equities’
when considering whether an injunction should issue,
is lawyer's jargon for choosing between conflicting
public interests. When Congress itself has struck
the balance, has defined the weight tc be given the
competing interests, a court of equity is not
justified in ignoring that pronouncement under
the guise of exercising equitable jurisdiction.™
Youngstown Sheet and Tube Co. v. Sawyer, supra,
at 609-10 (Concurrence of Frankfurter, J.)

ICongress has struck the balance in the area of enforcement of the
13th and l4th Amendments by its creation of a wide range of remedies including
private civil suits, administrative proceedings, conciliation, and a broad
but limited authority on the part of the Attorney General of the United States

|
to seek iﬁjunctive relief. The Attorney General's action in bringing this
action is:a bald effort to assert authority where there is ncne, and unilater-

ally to establish a new balance between public interests in contravention of

the balance established by Congress.
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B. Any Right Of The United States To Sue In The Absence Of Express
Statutory Authorization To Do So Is Limited To Cases In Which It
Seeks To Protect Its Proprietary Or Governmental Functions Or To
Prevent Interference With Interstate Commerce Or The National
Defense. The Great Weight Of Authority Has Rejected The Extension
Of Such A Right To The Protection Of 13th And 14th Amendment Rights
Of Third Parties. :

The foregoing argument should not be understocod as denying
the United States the power to bring suit without statutory authorization in
' the proper circumstances. Indeed, such a right has long been recognized, see,

e.g.,Dugan v. United States, 16 U.S.(3 Wheat.) 172 (1818). The Courts have held

that the United States may bring suit, without statutory authcorization, to en-

force conﬁractual obligations, see, e.g., United States v. Tingey, 30 U.S. (5

Pet,) 115 (1831). Dugan v. United States, supra; United States v. Harrison Co.,

399 F. 2d 485 (5th Cir. 1968); United States v. Shanks, 384 F. 2d 721 (10th

Cir. 1967); Kern River Co. v. United States, 257 U.S. 147 (1921); United States

v. Rock Island Centennial Bridge Commission, 230 F. Supp. 654 (S.D. Ill. N.D.

1964). The United States has been permitted to sue to protect various property

interests, sge, e.g. Wyandotte Co. v. United States, 389 U.S. 191 (1968); United

States v.nCalifornia, 332 U.S. 19 (1947); Cotton v, United States, 52 U.S. (11 How.)

229 (1850); Griffin v. United States, 168 F. 2d 457 (8th Cir. 1948). The United

States has also been allowed to sue to prevent the perpetration of frauds upon

it, see, Kern River Co. v. United States, supra; United States v. American Bell

TelephonefCo., 128 U.S. 315 (1888); United States v. San Jacinto Tin Co., 125

U.S. 273 (1887).

E On occasion the United States has been permitted to bring suit
L3
to permit it to exercise its governmental functions as in the areas of national

defense, gee, e.g., United States v. California, supra; United States v. Mar-

chetti, 466 F. 2d 1309 {4th Cir. 1972); United States v. Arlington County, 326
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F. 2d 929 (4th Cir. 1964); and United States.v. Brittain, 319 F. Supp. 1058,

(N.D. Ala. E.D. 1970), and interstate commerce, see, e.g., In re Debs, 158 U.S.

564 {1895); Sullivan v. United States, 395 U.S. 169 (1969); Sanitary District

of Chicago v. United States, 266 U.S. 405 (1925); United States v. Republic Steel

Corp., 362 U.S. 482 (1960); Wyandotte Co. v. United States, supra; United States

v. City of Jackson, 318 F. 2d 1 (5th Cir. 1963) reh. den. 320 F. 2d 870 (1963);

Unhited States by Katzénbach v. Original Knights of the Ku Klux Klan, 250 F.

Supp. 330 (E.D. La. 1965) (3 judge court) rev'd 380 U.S. 128 (1965); United

States v. City of Shreveport, 210 F. Supp.36 (W.D. La. 1962); United States v.

Lassiter, 203 F. Supp.20 (W.D. La. 1962)(3 judge court) aff'd per curiam 371 U.S. 10

10 (1962); United States v. City of Montgomery, 201 F. Supp. 590 (M.D. Ala. 1962);

United States v. United States Klans, 194 F., Supp. 897 (M.D. Ala. 1961). The

power of the United States to protect the lives of its officials engaged in
the conduct of governmental business has also been recognized, see, iIn re
Neagle, 155 U.S. 1 (1890).

' The United States has not alleged, however, that it is suing
to enfofcg the terms of a contract or grant, or to protect an interest in prop-
erty, or to maintain the national defense, or to prevent a burden on interstate
commerce,for to protect a federal official. The United States has-brought this
action sqﬁarely under the 13th and 14th Amendments to the Constitution. Despite
the readiﬁess with which courts have agreed that the United States can bring suit

in other circumstances, six of seven district courts which have considered the

question of the non=-statutory authority of the United States to bring suit to en-

force 13th and 14th Amendment rights have denied the government such authority,

see, United States v. Solomon, App. at 11-40; United States v. Mattson, Civ. No.

74-138 Bu (D. Mont. Butte Div. Sept. 29, 1976), a copy of which is attached hereto
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as Addendum E; United States v. School District of Ferndale, Michigan, 400 F.

Supp. 112 (E.D. Mich. S.D. 1975), 400 F. Supp. 1131 (E.D. Mich. S.D. 1975},
400 F. Supp. 1135 (E.D. Mich. S.D. 1975), 400 F. Supp. 1141 E.D. Mich. S.D.

1975) (4 opinions): United States v. County School Board of Prince George County,

Va., 221 F. Supp. 93 (E.D. Va. 1963)(Butzner, J.); United States v. Biloxi Mu-

nicipal School District, 219 F. Supp. 691 (S.D. Miss. S.D. 1963}; United States

v. Madison County Board of Education, 219 F. Supp. 60 (N.D. Ala. 1963} both aff'd

on other grounds, 326 F. 2d 237 (5th Cir.) cert. den. 379 U.3. 929 (1964). But

see, United States v. Brand Jewelers, 318 F. Supp. 1293 (S8.D. N.Y. 1970).

Justice Northrop's scholarly opinion in the instant case very
clearly irdicates the lack of authority on the part of the United States to main-
tain this.action. The State would also call the court's attention to the Fern-
dale caseg. Judge Kennedy analyzed the Civil Rights statutes and determined
that they authorized civil actions by the United States in some, not all, circum-
stances. ‘The Court noted that: "If the construction urged by the United Sﬁates

is correct, the provision of several civil rights acts authorizing actions by

" the Attorrey General, frequently under limited circumstances, would be super-

fluous." 40 F. Supp. at 1130. Recognizing the absurdity of this conclusion,

|
Judge Kenredy dismissed the suit.

! In only one case, United States v. Brand Jewelers, supra, has

a non-sta@utory right to sue under the 13th or 14th Amendments been recognized.
An analysis of Brand Jewelers, which has been heavily criticized, 6 will demon=-

strate that Brand Jewelers was wrongly decided.

6See United States v. Solomon, App. at 23-29; United States v. School District
of Ferndale, supra at 1129-30. See also, Note, "Nonstatutory Executive Author-
ity to Bring Suit," 85 Harv. L. Rev. 1566 (1972); Recent Decision, "Consti-
tutional Law: The United States Government Has Standing to Sue For the Viola-
tion of Fourteenth Amendment Rights of an Individual," 37 Brooklyn L. Rev. 426
(1971); Recent Decision, "United States v. Brand Jewelers, Inc.," 84 Harv. L.
Rev. 1930 (1971); Note, "Constitutional Law-United States Government's Stand-
IHE to Sue - A New Approach to Legal Assistance for Ghetto Residents or An
Invitation to Executive Lawmaking?" 17 Wayne L. Rev. 1287 (1971).
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Suit was brought by the Attorney General against Brand Jewel-
ers, one of a group of retailers engaging in a practice, known as sewer service,
in an effort to obtain injunctive relief and to obtain restitution of illegally
collected funds. Sewer Service was a practice by which unscrupulous merchants
would obtéin default judgments against customers by arranging to have private
process servers dispose of suit papers by throwing them down a sewer rather
than serve process on the customer. The practice affected many thousaﬁds of
persons in New York City. The Defendants attacked the standing of the Attorney

General tb bring the action. 'The court, in reliance upon In re Debs, supra and

its progeny, see Sullivan v. United States, supra; Sanitary District of Chi-

cago v. United States, supra; United States v. Arlington County, supra; United

States v, City of Jackson, supra; United States by Katzenbach v. Original

Knights of Ku Klux Klan, supra; United States v. City of Shreveport, supra;

United States v. Lassiter, supra; United States v. City of Montgomery, supra;

and United States v. United States Klans, supra; held that the United States

had standing to sue both under the interstate commerce clause of the Consti-
tution, and alternatively under the due process clause of the 14th Amendment.
However, én analysis of Debs and the line of cases following Debs lends no

|
support to> Brand Jewelers.

I
| In re Debs was an action brought by the Attorney General

i
against the leadership of various railroad unions to enjoin acts of violence
|

resultiné from the Pullman Strike of 1894, The case was appealed to the Supreme

Court on grounds that the Attorney General did not have the authority to bring

the actian.

|
{

The rationale of Debs is unclear, and in light of modern con-

ditions it is problematical Lhether the Supreme Court would arrive at the same
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e again were to be presented. The Supreme Court

began its analysis by noting that the power to regulate interstate commerce

rested with Congress, and that Congress had made use of that power by legisla-

tion. The national government
tions to interstate commerce.
struction by the use of crimin
emergency, authority clearly e
troops if necessary. The Cour

used, a peaceful alternative,

effect.

' therefore had the aﬁthority to prevent obstruc-
Although Congress had the power to prevent ob-
;l penalties, the Court stated that, in cases of
xisted to maintain order by the use of federal

t then asked rhetorically why, if troops could be

i.e. an injunction, could not be used to equal

The Court analyzed in great detail the common law powers of

a Court of equity to abate pub
agencies.
private as that the "one affec
individual."

Equitable powers

ference with commerce on navig

ment as custodian of the right:

lic nuisances at the request of governmental

The Court defined the difference between a public nuisance and a

i h i th
Fs the public at large and the other simply the
'had frequently been invoked to prevent inter-
able rivers which are the property of the govern-

s of the public at large. Since railroads were

analogous to rivers as the great highways of commerce, the government had the

same duty and power to maintai
on the rivers.

The test for

5 the free flow of commerce on the railroads as

authority to bring suit was stated as follows:

", . .While it is not the province of the govern-

ment to

linterfere in any matter of private controversy

between

iindividuals, or to use its great powers to

enforce

|the rights of one against the other, yet,

fected
matters

whenever the wrongs complained of are such as af-

the public at large, and are in respect of
which by the Constitution are entrusted to

the care of the Nation and concerning which the
Nation owes the duty to all the citizens
securing them their common rights, then the mere
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fact that thergovernment has no pecuniary interest

in the controversy is not sufficient to exclude it

from the courds or prevent it from taking measures
therein to fu%ly discharge those Constitutional duties."”
Id. at 586 (emphasis added)

'Thus, three factor? must be present to authorize suit. (1) The wrongs
complained of must affect thg public at large. (2) The wrongs must be in respect
of matters entrusted by the bonstitution to the care of the national government.
(3) The national government must owe to all citizens the duty of securing them
their common richts. |-

|

The language of Debs clearly refers to wrongs comparable to public

nuisances, e.g., obstructiong of navigable waterways, in which the injury is

to the community as a whole and not to individuals. The Court in Debs quoted

approvingly language from its earlier decision in United States v. San Jacinto

Tin Co., 125 U.S. 273 (1888)} "...if it is apparent that the suit is brought

for the bénefit of some thirb party, and that the United States has no pecuniary
interest in the remedy sought, and is under no obligation to the party who will
be benefited to sustain an action for his use; in short, if there does not
appear anﬁ obligation on thelpart of the United States to the public or to any
individuai, or any interest of its own, it can no more sustain such an action
than any.private person could under similar circumstances," 125 U,S. 273, 285
quoted at 158 U.S. 564, 584-585. Thus, In re Debs, despite the expansiveness

of its ruling lends no support to the concept that federal power may be invoked

without the aid of a statute for the redress of individual rights.

; The successors to In re Debs, with the exception of Brand Jewelers,
have consistently applied the Debs doctrine to cases either involving burdens
4 l \ >
on interstate commerce, usuvally in the nature of a public nuisance, or to cases

directly involving an interest of the United States. The early successors to



[E1)

-3

Debs involved specialized situations. 1In Sanitary District of Chicago v. United

States, supra, the United States sought an injunction to prevent a water pro-

ject which would reverse the [flow of a navigable river. Robbins v. United States,

284 F, 39-(8th Cir. 1922) involved an injunction to prevent the unauthorized
carriage of passengers for hilre in national parks. Although the commerce.clause
was not involved, a proprietary interest of the United States was affected.

'The greatest use of In re Debs was made in the early 1960's. 1In a

line of cases arising out of [efforts to desegregate public accomodation facili-

ties, it was held that the violation of 14th Amendment equal protection rights
in public transportation facilities constituted a burden on interstate commerce.

See United States v. City ofjJackson, supra; United States v. City of Shreveport,

supra; United States v. Lassiter, supra; United States v. City of Montgomery,

supra; United States v. United States Klans, supra; United States v. State of

Mississippi, 229 F. Supp. 925, (S.D. Miss. 1964), (3 judge court,Brown, J.

dissenting), rev'd, 380 U.S.[128, (1965). An additional group of cases held

- that violations of the l14th Amendment constituted burdens on the national defense.

, .
See United States v. Arlington County, supra; United States v. Brittain, supra.

 Of special interest is United States v. City of Jackson, supra,

(heavily ‘relied upon in Brand Jewelers)in which Judge Wisdom made the often=
!

quoted cémment:

"When the actlon of a state violative of the l4th
Amendment confllcts with the Commerce Clause and
casts more than a shadow on the Supremacy Clause
the United States has a duty to protect the 'in-
terest of alﬂ The Courts offer the first avenue
for counteraction by the Nation. Such thinking may
take us down‘the road to recognition of Government
standing to sue under the l4th Amendment or under
any clause of the Constitution."

However, he went on to say:!
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"The Issue here is framed by the Commerce Clause.
Under that clause there is authority for the

United States to sue without specific congressional
authorization.” 318 F.2d at 14.

Rehearing was requested and denied in United States v. City of Jackson,

supra. Because of the potentially expansive reading which could have been given

to the case due to Judge Wisdom's treatment of the non-statutory standing issue,
the other two judges specifiéally dissociated themselves from his opinion and
found instead that sufficient statutory authorization existed. As Judge Northrop

noted, City of Jackson represents no real expansion of the Debs principle.

United States v. Solomon, App. at 11-12,
_In applying In re Debs to a 14th Amendment case, the District Court

in Brand Jewelers not only gave a more expansive reading of the case than has any

other court, but alsc gave a more expansive interpretation than the language of

the original decision permits. A careful analysis of Brand Jewelers shows how

this was done. After holding that the widespread deprivations of due process
involved in "sewer service' constituted a burden on interstate commerce, a holding

tenuously within the Debs principle, but see,United States v. Solomon, App. at

22-27, the court held in the alternative that standing existed under the 1l4th
I

Amendment;itself. The court achieved this result in an interesting manner. At
1299 of the opinion, the Debs test (quoted herein supra. at 32-33) is para-

1
phrased rather than quoted as:

; "an obstruction of broad impact, sufficient in its

' dimensions to be thought 'public' rather than 'private!
. causing or threatening injury of such moment as to

) bring fairly into play the National Government's

' 'powers and duties to be exercised and discharged for

the general welfare...'" (emphasis added)

. !
By its paraphrase, the court effectively changed the test. Debs required that
a wrong affect the "public at large," not that it be "of broad impact, suf-

ficient in its dimensions to be thought 'public' rather than 'private’."” 4
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small scale impact on interstate commerce would be a wrong against the public
at large f'or the purpose of Qggg, and conversely, a large scale deprivation
of other rights may not be a wrong against the public at large.

Furthermore, in Debs, federal action was justifiable when
(1) the wrong is in "respect of matters which by the Constitution are entrust-
ed to the care of the Nation" and (2) "the Nation owes the duty to all citi-
zens of securing them their common rights." The test as stated in Brand Jewel-
ers focused on the quantity of* the wrong and asked if the iﬁjury was of such
moment as to bring federal power into play and whether the injury touched upon
powers and duties exercised for the public interest. Debs focused on the qual-
ity of the wrong, and required that the wrong be in an area in which citizens
have common rights and in which the Nation owes a duty to all citizens.

Having misstated the test, the District Court proceeded to the
14th Amendment analysis. The court stated that it could see no basis for dis-

tinction bhetween the "authority of the Attorney General to protect against large

'scale burdens on interstate commerce from his authority to protect against large

scale denials of due process." 318 F. Supp. 1300. There would be no such dis-
tinction if Debs were read a£ referring only to the scale of such deprivations.
However, égg§_and the cases following it have consistently followed a public
nuisance interpretation of fgderal authority, and have therefore disfinguished
between bﬁrdens on interstate commerce however small and other types of consti-
tutional violations.

! The lack of statutory authority in Brand Jewelers was disposed

of handily by the comment that "the failure of Congress to take positive action,
sometimes a matter of moment, is hardly the equivalent of a negation." 318 F,

Supp. at 1300. However, Congress has clearly acted to negate any such power
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in the Attorney General. See discussion,supra. There is no indication that -

the court in Brand Jewelers took any notice of the legislative history of the

civil rights acts.

Brand Jeweiers is an anomaly, probably motivated by the judge's

sympathy for the victims of a vicious scheme, rather than by consideration of

the fine legal questicons involved.

The case is legally unsound, and contrary

to the overwhelming weight of authority. Judge Northrop properly rejected the

authority of Brand Jewelers as should this court.

i
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C. The Right To Brlng A C1v1l Action On Behalf Of The United States Cannot
Be Inferred From The Crlmlnal Civil Rights Statutes.

" The Attorney General in reliance upon dicta appearing in that portion

of the opinion to which Judgé Tuttle alone subscribed in In re Estelle, 516 F.2d

480, 486-87 (bth Cir. 1976) cert den. 96 S. Ct. 2637 (1976), (Rehnquist, J.
dissenting), argues that the| Unlted States has a civil cause of action to re-
dress l4th Amendment violati?ns, inferrable from the criminal c¢ivil rights sta-

tutes, 18 U.S.C., Section 241 -and 242.
I
Judge Tuttle's dicta is clearly inapplicable to the instant case and

is in any event legally incoﬁrect. Section 241 addresses itself to conspiracies

to violate civil. rights. Thére is no conspiracy alleged in this matter. Section
242 addreéses itself solely to violations based on alienage, race or color.

b

There is no such discrimination alleged in this case.
Even if the instant case were analogous to the situation described

in the c¢riminal statutes, no civil action can reasonably be inferred. The
t [

lack of a comparable statutorily authorized civil action on behalf of the

b

United States was no accidenp. A private right of action does exist under the

Civil Rights laws, see,42 U.S.C., Section 1983, but Congress has consistently
rejected ?ny extension of such powers to the Attorney General. The government
brief at 32 notes that under the criminal statutes the United States would have

to prove criminal intent and 'such an element of proof would make the government's

!
task more difficult. The Defendant would note that the necessity of a jury trial,
|

the higher burden of proof, and the entire panoply of constitutional protec-

tions for the rights of the ¢riminally accused would also come into play and

would also complicate the go?ernment's task. These complications may well be

f

the reason why Congress has chosen to confine the United States to criminal ac-

tions, rather than extending’the Attorney General's authority to the more easily
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conducted civil action. See|103 Cong. Rec. 85th Cong., 1st Sess. 12530-12565.

Ccf, 42 U.3.C., Section 2000h

Wyandotte Transportation Co. v. United States, supra, upon
, I
which Judge Tuttle relies, c}early explains the circumstances in which a civil

action can be inferred from £ criminal statute on behalf of the United States
or an& other party. (1) The interest of the plaintiff must fall within the

20ne of interests that the statute was intended to protect. (2) The harm which

occurred must be of the type{which the statute was intended to forestall. C(lear-
ly, the United States was noL intended to be the beneficiary of Sections

241 or 242, nor has the Unitéd States alleged that it was harmed in any manner
contemplated-by Sections 241 and 242. Both sections seek to protect individuals
against the denial of equal protection. By comparison, the statutes in Wyan-
dotte sought to protect the United States from injury to interstate commerce.

In any event, a civil actionjcould hardly be inferred from a criminal statute
when Congfess had expressly rejected the civil action sought to be inferred.

See discussion, supra.

In conclusion we would note Justice Rehnquist's comments in

i

dissent iﬁ In re Estelle, supra, at 2639, in which he was joined by Chief Jus-

f
|

H i
tice Burger and Justice Powell:

t "Byt the United States surely has no claim of its

own under the Fourteenth Amendment which it may
; assert against petitioners, and the rather pallid
brief -of the United States in opposition to certiorari
is discreetly silent as to the source of any such
‘claim.' 42 U.S.C. Section 2000h~2, which author-
! izes intervention by the Attorney General in an
action seeking relief from the denial of equal pro-
tection of the laws 'on account of race, color, reli=-
gion, sex or national origin. . .,' clearly affords
no basis for intervention by the Government on the
pleadings before the District Court. The Solicitor
General's brief also refers to the fact that the
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United States has statutory responsibility for enforc-
ing 18 U.S.C. Sections 241 and 242, 'the criminal
counterpart to 42 U.S.C. Section 1983,' but it would
seem unlikely that respondent or any other District
Court could grant intervention for the reason that

the proposed intervenor wished later to institute
criminal proceedings against one of the parties to a
civil action. In its memorandum in support of its
motion to intervene in the District Court, the United
States urged that it had 'inherent standing to sue to
enjoin widespread and severe deprivations of constitu-
tional rights. 1In re Debs, 158 U.S. 564 (1895).

If Debs, which held that a federal court had author-
ity “to issue an injunction against an armed conspiracy
that threatened the interstate transportation of the
mails, is to be extended to the situation presented by
this case, I think the decision to do so should be
made by this Court."
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II. THE UNITED STATES HAS FAILED TO ALLEGE THAT IT HAS SUFFERED INJURY TO A
LEGALLY PROTECTED INTEREST SO AS TO ESTABLISH ITS STANDING TO BRING THIS
ACTION.
As the United States has brought this action without the bene-
fit of a statute, the United States must, like any other litigant, justify its

standing to sue.

As was stated in United States v. San Jacinto Tin Co., 125

U.s. 273 (1888):

". . .If it is apparent that the suit is brought

for the benefit of some third party, and that the
United States has no pecuniary interest in the

remedy sought, and is under no obligation to the

party who will be benefited to sustain an action for
his use; in short, if there does not appear any cob-
ligation on the part of the United States to the
public or any individual, or any interest of its own,
it can no more sustain such an acticn than any private
person could under similar circumstances."

An analysis of standing must begin with a review of the alle-

gations which appear in the United States' s petition. See, Sierra Club v. Morton,

405 U.S. 727 (1972). Péragraphs 11, 12 and 13 of the Petition set forth the
allegatiops upon which the Petiticner must rely to establish its standing to
bring suit in this action. Paragraph 11 states that the proper treatment and
habilitation of the mentallyyretarded is "é matter of direct concern to the
United States." As evidence of such concern, the Petition cites the President's
statement?on Mental Retardation of November 16, 1971, the Social Security Act,
42 U.S.C.; Section 1396(c) and (d)(relating to Medicaid payments for certain
services)ﬂ the Education of the Handicapped Act, 20 U.S.C. Section 1401 et._seq.
(relating to federal appropriations to the States for the establishment of ed-
ucational.programs and facilities for the education of handicapped persons} and

the Develbpmental Disabilities Services Facilities Construction Act, 42 U.S.C.

Section 2561-2666, 2670-2677& (relating to appropriations to the States for the
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establishment of programs anq facilities for the developmentally disabledj.
jIn addition to the allegations of the complaint the United States
additionally has argued that'under 18 U.S.C. Sections 516-519, mention of
which does not occur in the gqpition, the Attorney General is appointed the
officer with the authority to conduct litigation for the United States in
those cas=s wherein the Unit%d States has an "interest." See Brief for the
United States at 10. As Secéions 516-519 serve only to appoint a lawyer

rather than to define what cases may be brought, see, United States v. Daniel,

Urbahn, Scelye and Fuller, 3$7 F.Supp. 853 (N.D. I1l. E.D. 1973}, the United

States atpempts to demonstrate an "interest'" in mental retardation sufficient
to establish standing.

I'fhr'ee "aspects" of the case are cited which, it is argued, "in
combination, give rise to a litigable interest on the part of the United
States." :Brief for the Unipgd States at 14. These aspects are: (1) statutory
enactments of Congress establishing a national policy regarding the protection
of the me;tally retarded, (25 federal tax funds spent in programs for the men-
tally ret?rded at Rosewood,lﬁhich are conditioned upon certain standards of
treatmenth and (3) the interest of the federal government to vindicate syste-
matic dearivations of 13th and 1l4th Amendment rights. The third aspect has
been treated fully in this brief already, see, discussion supra. The amicus
curiae brief of the Mental Health Law Project generally supports the interest
of the United States and further states that the treatment of the mentally
retardedlnationally is poor, and that there are insufficient legal resources
available privately to vindicate the rights of the retarded.

Upon analysis, alliof the various grounds alleged by the United
i
|

States as to its "interest,", with exception of the enforcement of the
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terms of the receipt of federal funds, fail utterly to meet even minimal stand-

ards for the recognition of standing. See e.g. Schlesinger v. Reservists to Stop
{

the War, 418 U.S. 208 (1974); United States v. Richardson, 418 U.S. 166 (1974);

United States v. SCRAP, 412 U.S. 669 {1973); Sierra Club v. Morton, supra; Asso-

ciation of Data Processing Services Organizations, Inc. v. Camp, 397 U.S. 150 {1970)

.
’e

Flast v. Cohen, 392 U.S. 83 {1968); Baker v. Carr, 369 U.S. 186 (1962).

The one exception, the enforcement of the terms of federal

grants, might justify standing, see Defendants' Brief, supra, at 28. How-

ever, unless the government'q brief on appeal is to be construed as an amend-
ment to the petition in this;matter, the petition itself is utterly lacking in
references to state violatiods of the terms of any contract or grant with the
federal government. Indeed, paragraph 1 of the comp;aint simply states:

"The United States alleges as follows:

"1, This is a civil action commenced by the Attorney
General of the United States for the purpose of enjoin=
ing serious and widespread violations of the rights
secured to residents and potential residents of the
Rosewood State Hospital, Owings Mills, Maryland, by
the Eighth, Thirteenth, and Fourteenth Amendments
to the United States Constitution. This Court has

; jurisdiction over this action under 28 U.S.C. 1345

] and the Eighth, Thirteenth, and Fourteenth Amendments

; to the United States Constitution.”

b The discovery, negotiation and argument in this case have not

t

focused o? violations of federal regulations, or contractual obligations.

|
Furthermeorie, as Judge Northrop points out in his opinion, such violations of

regulatiocns are more properly redressed by the Department of Health, Education

and Welfare than by the Attorney General. See, United States v. Solomon, App.
f

at 34.

Quite clearly, if standing is to be found it must be found
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within the four corners of the petition in the allegations that Congress and

the President have declared é national interest or policy in the mentally re-
tarded ana that no other enfércement mechanism exists.

The test fér standing as it has been repeatedly stated is
whether the complaining part& has "alleged such personal stake in the outcome

of the cohtroversy as to assure that concrete adverseness which sharpens the

presentation of issues upon which the court so largely depends for illumina-

tion of difficult constitutional questions." Baker v. Carr, supra at 204. The

"personal stake" specified in the Baker v. Carr test has come to refer to some
concrete injury to the proteéted interests of the specific complainant. See

L
Sierra Club v. Morton, supra. Generalized complaints as in a bare allegation

of injurytto "federal policy and the national interest'" are insufficient.

Indeed, the Court in Schlesinger v. Reservists to Stbg_the

War, supra, indicated that:

"Concrete injury, whether actual or threatened is
that indispensable element of a dispute which serves
in part to cast it in a form traditionally capable ,
of Jjudicial resolution . . . This persocnal stake is
what the Court has consistently held enables a complain-
ant authoritatively to present to a court a complete
R perspective upon the adverse consequences flowing from
v the specific set of facts undergirding his grievance. . .
; moreover., . . the requirement of concrete injury
i' further serves the function of insuring that such
' adjudication does not take place unnecessarily .
b First, concrete injury removes from the realm of specu=-
! lation whether there is a real need to exercise the
i ' power -of judicial review in order to protect the
interests of the complaining party . . .Second, the
discrete factual context within which the concrete
injury occurred or is threatened insures the framing
of relief no broader than required by the precise facts
' to which the Court's ruling would be applied. This is
especially important when the relief sought produces
a confrontation with one of the coordinate branches of
the Government; . . ." Id. at220-222

!
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‘A necessafy corollary of the requirement of a concrete injury

is that a party may not sue Fo redress the violations of the rights of third

. parties, see Warth v. Seldin; 422 U.S. 490, (1975). Although the standing of

third parties has sometimes been recognized to protect the interests of their
memberships, such parties were required to have some immediate nexus with the
interests of the membership.! See Barrows v. Jackson, 346 U.S., 249 (1953);

, .

Pierce v. Society of Sisters, 268 U.S. 510 (1925). Such a nexus is necessary .

|
to insure proper representat#on of the interests of the parties whose rights

have been violated. |

The policy is well illustrated in this case.” No resident of Rosewood
nor any family member of a resident nor any organization to which a resident
or family member belongs is a party in this matter. No resident or family
member oﬁ organization for the retarded has any control over the conduct-

of the suit, the relief requésted, the definition of issues, possible terms of

settlement, trial strategy and tactics. Yet the residents of Rosewood will
. . ;
|
have to live with any changes wrought by an order issued by the District Court,
1y .
or by any settlement agreement between the Justice Department and the Defendants.
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The position of the United States in this litigation is similar

to that cf the Sierra Club in Sierra Club v. Morton, supra. The Supreme

_Court said of the Club: "The Sierra Club is a large and long-established

organization, with a historic commitment to the cause of protecting our
Nation's -heritage from man's depradations.“'zg. at 739. Yet the Sierra
Club was dismissed because the mere existence of "special interest" in an
area did not suffice to establish standing.

" Nothing the Attorney General has alleged in this matter amounts
to more than a subjective "special interest'" of the United States in the
rights of the retarded.

The reliance of both the United States and the Mental Health Law

Project cn the "Bill of Rights for the Mentally Retarded," 42 U.S.C. Section
6010, tolestablish more than subjective interest is misplaced. The conference

report, House Conference Report No. 94-4T3, 1975 U.S. Code Cong. and Admin.

News at 961, quoted by the United States, Brief of the United States at 19,

and by tﬁe amicus curiae, Brief of Amicus Curiae, at 22, does indicate that

the righﬁs of the retarded set forth in 42 U.S.C. Section 6010 must be protected

"by the Congress and the couqts." Reference to 42 U.S.C. Section 6012, enacted

as part df the same legislation as the "Bill of Rights for the Mentally Re-
tarded," will serve to explain the ambiguous reference to the courts in the
conference report. Section 6012 reads as follows:

r "The Secretary shall require as a condition to

' a state receiving an allotment...that the State

I provide the Secretary satisfactory assurances

that not latqr than such date (1) the State will

have in effect a system to protect and advocate

the rights of persons with developmental dis-

abilities and {(2) such system will (A) have the

authority to pursue legal, administrative and other
appropriate remedies to insure that protection of the

rights of such persons who are receiving treatment, services
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or habilitat;on within the State, and (B) be
independent Pf any State agency which provides
treatment services, or habilitation to persons
with developmental disabilities....(b)(1). To
assist states in meeting the requirements of sub-
section (a),| the Secretary shall allot to the
States the sums appropriated under paragraph (2)."

Far from supporting the government's position, this federal statute

makes clear the Congressionail policy that the States must enforce the rights

of the retarded through State advocacy agencies. The federal role is to

finance the State advocacy program. There is clearly no expression in this
legislation of an "interest"| of the United States which the Attorney General
is to enforce by way of suitl. On the contrary, the expressed interes£ of the
United States is to permit State authorities to serve as advocates for the

mentally retarded.

The cases relied upon by the United States in support of its con-

tention that it may bring sult where federal policy has been established

through legislation are inapposite. United States v, Sanitary District of

. Chicago, supra,; United States v. Republic Steel; supra, and Wyandotte Trans-

portation‘Co.'v. United States, supra, were all based upon the United States'

4
1

power to iegulate interstate”hommerce and upon the Rivers and Harbors Act of

which the}United States, as obner of all navigable waterways, is the primary

beneficiafy. See, Wyandotte Transportation Co. v. United States, supra, United

| , )
States v. Rock Island Centennial Bridge Commission, supra, was brought to en-

force the conditions of a federal construction grant. United States v. Ira

S. Bushey & Sons, Inc., 346 F.Supp. 145 {(D. Vt. 1972) was based upon the power

of the federal government under federal common law to abate a public nuisance
affecting navigable waterways. In each of these cases, proprietory or govern-

mental interests of the United States were injured by the alleged wrongdoing.

-
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One final point to be addressed is the contention of the amicus
curiae that standing should bé granted because there would be inadequate
resources available to the mentally retarded to protect their rights should
Judge Northrop's opinion be sustained. The law is clear that the 1a€k of

alternative remedies does not confer standing to sue. See,United States v.

Richardson, supra. at 179. This is true even if the counsel for the party

seeking standing is capable of presenting able argument and briefing. See,

Schles;gg§r v. Reservists to Stop the War, supra, at 225. However, even if

the lack of resources could confer standing, it is clear that at least in
Maryland the mentally retarded have been ably represented in a number of

suits. Sée, Maryland Association for Retarded Citizens, Inc. v. Solomon, Civ.

No. N-74-228 (D. Md. filed March 6, 1974); Maryland Association for Retarded

Citizens v. Maryland, Civ. No. 72-733-M (D. Md. filed July 19, 1972); Bauer

v. Mandel, Docket 30,Folio 61, File 22871 (Cir. Ct. of Anne Arundel County,

filed Sepﬁember 11, 1975); Maryland Association for Retarded Citizens v.

Department. of Health and Mental Hygiene, Docket 100, Folio 182, File 77676

‘(Cir. Ct.for Baltimore County, decided for plaintiff, May 3, 1974). Further-

more, therimplementation of federally funded state advocacy programs under4?

1

U.s.C. Segtion 6012 will go far towards securing adequate resources for the
representation of the mentally retarded. Accordingly, there is no need for

the United States to exercise the role it has claimed for itself in this area.

: CONCLUSION

:For the reasons herein stated, the decision of the District Court

should be affirmed.
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ADDENDUM A

»

)  ®ffice of the Attomep General | b
2 {7\

~S81
February 18, 1976

HR 12230

The Speaker . 'Z;)
House of Representatives . -Z7L
Washington, D.C. 20515 ' ' :

Dear Mr. Speaker:

Enclosed for your consideration and appropriate reference
is a legislative proposal "To improve the administration of
State institutions holding persons involuntarily confined,
and for other purposes."’

The draft bill would authorize the Attorney General to
brinc suit to orohibit a State or its agents from pursuing a
"pattern or practice" of denying the constitutional rights of
p2rsons involuntarily confined. However, that power could
not be_exerciséd unless the State, after notice, had failed
to correct the alleged constitutional violations within a
reasonable time. The Attorney General would also have au-
thority o intervene in cases of public importance challenging
the constitutionality of conditions in state institutions
occupied by involuntarily confined persons.

Thkis proposed legislation would operate to upgrade state
orison conditions. It would thereby help to eliminate the

- current distortion in the sentencing process and the breeding

0€ careesy criminals which result from inhumane penal institu-
tions. As the President|observed in his Crime Message of
June 19, 1975: :

WYnen a defendant is convicted, even for
a violent crime, judges are too often un-
willing to impose prison sentence, in part
because they consider prison conditions in-
humane. Moreover, a cruel and dehumanizing
penal institution can actually be a breeding
ground for criminality. In any case, a civi-
lized society that seeks to diminish violence
in its midst cannot condone prisons where
murder, vicious assault, and homosexual rapes
are common occurrences,

The draft bill would also require individuals involun-
tarilv confined in state jinstitutions to exhaust any available

roo Ly f‘j‘_i; Wﬂ/
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"plain, speedy, and efficient state administrative remedy"
before bringing a civil rights suit in federal district
court under 42 U.S5.C. 1983. The Supreme Court has inter-
preted section 1983 to preclude federal courts from requir-
ing exhaustion of state administrative remedies, See
Steffel.v. Thompson, 415 U.S. 472, 473 (1974); Wilwording v.
Swenson, 404 U.S. 248 (1971).

|

A major purpose of the draft bill is to encourage States
to adopt effective inmate grievance procedures. Under current
law, States have little incentive to establish such procedures

. because inmates can bypass them in filing section 1983 suits.

Another purpose of the draft bill is to reduce the burden
on the federal judiciary of prisoner suits brought under
section 1983. Such suits are currently being filed at an
annual rate exceeding 6,000, or approximately 5% of the civil

caseload of all federal district courts. The overwhelming

majority of these suits are frivolous and many of the under-
lying djsputes could be satisfactorily resolved through ade-
guate grievance machinery. The Federal Bureau of Prisons has
had inmate grievance machinery in operation since April, 1974.
Anprox1mately 40% of the grievances filed have been resolved

in favor of the inmate.
|

In addition, section 1983 suits filed after an unsuccessful
administrative hearing would be considerably easier to decide
than is typically the case now. The record created during the
proceeding would sharpen the issues in dispute.

It should be stressed that the exhaustion requirement does
not deny prisoners access to federal courts in section 1983
suits. It reguires only the "plain, speedy and efficient”
state administrative remedies be exhausted before bringing
such suits., A prisoner| unsatisfied with the administrative
decisio? would be permitted to file a section 1983 suit.

The 0ffice of Management and Budget has advised that there
is no objection to the lsubmission of this proposal and that
it would be in accord with the program of the President from
the standpoint of the Administration's program,
! Sincerely,
i
‘l‘ z . Ce J’(qcvh

Attorney General

Enclosure
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ADDENDUM B

941t CONGRESS
22 H, R, 12230

le |
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IN 'l‘IIE IIOUSE or REPRJ‘;&DNTATIV]&S

BREATN . TR 1

Marcir 2, 1076

. Mr. RoniNo (by request) introduced the fnllowmg bill;- which was' yoferred
to the Committee on the Judiciary

A BILL

: 1
To nn|nm o the adminisiralion of State institntions holding por-
|

rons involuntarily confined, and for other purposos.
1 < DBe it enacled by the Senate and Iouse of Rapra.smtézJ

2 tives of the United Stales of America in Congress assembled,
1 I L

3 That, as used in this Act, “institntion” means—
| .

L}

4 .l (1) any jn.il,l' prison, or oiher correctional f;!m:ility,
5 é or nﬁy pretrial detention facility ; o
6 . (2) any fncility in which juveniles aro held nwn.it.ingi
7 trial or to which juveniles are committod for-lp-ur'f)os'c."a.
8 | of receiving l'ohn.ll)i]ilhiivc caro m: rtl'Cﬂt;lli(‘:I:l;t;‘“ A
0 (3) any monlul lmqplml T
10 (4) any mqhiuimn or tlouunoni I'm'nhtly for .m'cnlnllv
1 rotmdcdpc;sons,! | BRI

I
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3]

ot

6
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£

(5) any facility for the chronically physically il
|

:m' handicapped; or:

(6) auy nursing home whero persons -are involuns:
D TP H BT

tarily held.
Whenever the 1\tt’nl'nc$f (Gienernl has reasonahle canse fo

helieve that a State or its agents are snhjecting persons

) e
ey

m\nhmlnnl) mnﬁnod m an umhnﬂmn tor {,muhtmlnlq which
deprive them of any ng‘hts, prwnlpgos, or innmnnities sceured
or 'ln'otociod hy the Constitution or laws of the United
States, and that sueh deprivation is pursuané (o o patiern

|
or praclice of vesistanee (o the fudl engoyment of sneh rvights,

privileges, or immmihics, e Atlorney Geperal s nnihorized

' ' o : : ' " : . ol
{0 inslilnin a vl m'i'u'm for or in the name of the Ilml.ml
' [

States in any nppluplmlv l]l\fllll mull of tlm Umlml Nlates

nnmnxl sueh pnlluw nml for sueh reliel ax Iu- 4|| HUNN IHCORRIEY

lnilllglll'(‘. the full ('njnynu'ul- of suely righls, pruwlugus, or
: - s T AR T
’ + .
nmmnnlu\e

;' Siee. 2, Prior to tho msiution nI' a sk ||ndv| seeltion |,

tlw Attarney General \lmll cerhify, Ilmi he has llnlllud nr-
pr npl inte oflicials of the mqlnulmn of ﬂw alleged depriva-

fiens of rights, privileges, or inmnunities secured or prolected

1
t

hy the Constitution or lnw_.q. of ihu lfuilud Hllu.h-.u; that he i

satisfied that the oflicials hn\v hnd i u'n\nnnhl(- time {0 cor-
! , J

reet sueh deprivations and that th n snit by ihe Unm-d

"l-lrl

Siatesis i the pnhhn mturvsl‘-. ’
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3

S 3. Whenever an action has been-codmmenced in aiy

court of the United Stales secking relief from conditions

which deprive persons involuntarily eonfined i Stale institu-
tions of any rights, privileges, or immunnitics secared or
prnh-lvlo.d hy the Cnnstilu'tjion or laws of the United States,
the Atorney General for 1.).1' in the name of the United States

may infervenc in such action upon timely application if the

‘Attorney General eertifics that the case is of general public

importance. In such ease the United States shall he entitled
to’ lhl(: same relief as if it had institnted the action.

Hyci-‘-. 4. Relief shall not he granted by a distriet court
in nu aclion In'ongh-l: pnrsuﬁnt (o seetion 1979 of the Revised
Siatntes (42 U.S.C. 1983) by an individual involuntarily
confined in any State stitution alleging deprivation of
any 1'i‘g]1ts, privileges, or imnmnities seenred or protected by
the C:mlsl.ilznlion or laws of the United States, nnless it
n.ppcn;'s that the lindividunl: has exbansted such plain, speedy,
and @jmciellt Stato administrative remedy as is available:
I’rnui;h'd, That exhanstion shall not he reqnired i it appears
that there exist cilrcnmstnnccs rendering such administrative
rmm‘idﬁy ineflective to protect his rights.

Sec. 5. It shall bo unlawful to cocrce, intimidate,

threaten, or interfere with any person on account of his

having: piesned an administrative remedy or having winde

complnint, testified, nsﬂisl.vﬂ, or participated in ay inypslign-

- 53 -
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tion, proceeding, ot hearing pursuant to this Act. This see-

ivil action by such

[]
]

2. tion may be enforced in an apprepriale ¢

18 H, R. 12230
A BILL

To improve the administration of State insti-
tutions holding persons involuntarily con-
fined, and for other purposes,

3. porson or by the Attoruey General.

Br Mr. Ropxo

MaiecH 2,1976
Referred to the Committee on the Judiciary

_ 54 -



¢ !

/ v 7 (i DENDUM C
) M N W AD
L T b et (' |

’

.k “)”M

ol CONGRESS 71 % e - P -
2n Sresion I m’i phet (} 677 T TR (.;‘

1 l y !3 v
”‘ i aD XS ‘\-Q JAL ﬁ Q\r ..y'\:lJ

|
:
IN THE TOUSE OF REPRESENTATIVIES

i Feonuany 18, 1076

Mr, Rarsnack inlvoduced Iho following Lill; which was referred to the Com-
lmltoo on the Judu,mly

f

l*f.‘\ TR T
&0 I Wi

l
To reduce the burden jon the Federal courts of prisoucss’ suils
. brought voder scction T9R3 of tifjie 42, United Stlates Code,
fo improve (he ud‘l,nnus_:!rnl'wu of Sute institulions holdiug

confined persons, and for other purposes,
1 : De it enacled IH/ the Senale and Tlouse of Iepresentu-
) Iu es of the [ nited hl(lh dof Amerviea in Clongress assembled,
3 i.'l‘lml, as used i his Act, institubion means—-
4 | (1) any jil, prison or other correctional fucility, or
! ‘
g ) facility, or any pretrial defention faeilivy ;
4 ‘ (2) any facility in which juveniles are held await-
ing trial or fo wihich juveniles ave connnitted for parpeses
ol Jeveiving rcl;ahi‘.iidti\'c carc or {reatment;
: 3 (%) any mil‘l(znl::l hoapital;

!
)
L
|
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: 2
|4) any institation or treatment fucility for men-

o~

tally selarded persons; | |
(l.f’)) any facility for tho chronically physically ill or
handicapped; or |

|

(b) any nurs,ing liomc where pérsons are involun-
t:u‘ilyg;hcld.
\\'lwiu‘.\'mi'r (he Atlorney Cenernl hag reasonable canse fo
helieve Illlhllf- n Ninde or it agends aroe subijecting poersons
involunlawily confined in an instilngon (o condilions which
b
deprivo li]'w.iu of any rights, privileges, or immunities se-

cured or prolected by (he Constitution or laws of the United

Stales, nl:!(] Mat suel deprivation is pursnant lo a patlern
|

. or practico of resistance to the full enjoyment of such rights,

i
privileges, or immunitics, the Attorney General is author-

ined (o iljisliluic a civil action for or in the namo of the
Uniied Sg'nlos in any appropriate district conrt of the United
Stales ngfqinslz such parties and for such relief as he deems
llc‘l'l‘::flllt'.\':h' e the fubl onjoymet of weh vighitn, prive

ileges, or immunities,

S, 2, Prior to (e institution of a suit under seetion 1,

the Adtovuey General shall cevtify that, e has nodified ap-

propriale inﬂ'l-'iuls of Me institution of the alleged depriva-
lions of 1}i,-_-‘||l.~', privileges, or binmunities seeared or -
tected hy lllhc C'-nnsl'il.nli(m‘ Ly laws of the United States; that
hie is satisfied (at e oNicials hayve had a reasonable i
N
! :
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to correct snch deprivations and that such a suit by the
'llTnilcd States is in tho public inlerest.

| Sec. 3. Whenever an nction has been commenced in
any cowrt of the United Slates sceking relief from condi-
tions wh.ich dcpri\'c; 'pm'sons involuntarily confined in State
institntions of any 1iilght§, privilegos, or immunities secured
or profected hy lh‘(; Constitution or Jaws of the United
Hinten, dhe Atlorney Genernl Tor or e the nime of (he
United Stales may nlerveno in suchl action upon timely
application if the Altomcy General certifics that the case
is of general publici importance. In such case the United
Stales shall o enlitled to the same velief as if it ad insti-
tuted the action.

Skc. 4. Reliel shall not be granted by a distvict court in
an action hrought 1'nn'.<|m-nl'- o section 1979 of the Revised
‘.Slniulos (42 U.S.C. 1-982}) by an individual mvoluntarily
:.;'onﬁn('d in any State institution alleging deprivation of any
;l'\;'h(:l. v ilgess o fotmitea woeneed or peateetd by e

Conztitntion or Taws of the United Stales, unless it appears

that the individual has exhinusted such pluin, speedy, and

ellicient Sile administentive vemedy ns i availeble: en-

2 vided, Fhaty exhanstion shall not b reguived i it nppenry

i ] o . . e '
that thero oxisl eiremmstunees rendering such ndminisdralivi

~remedy inefiéetive to prodect his rights.
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SEOC. [6. It shall be unlawful to cocrce, intinidate,

threaten, jor interfere with any person on account of his

having pursned an administrative remedy or baving made a

complainty testified, assisted, or participated in an investiga-
{ion, proce eding, or hearing pursuant {o this Act. This scetion

may be cnforced in an appropriate civil action by such per--

son or by the Attorney Genersl. t
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947 CONGRLESS
2p SEssi0N

A TTNET

To reduce the burden on the Federal courts of
prisoners’ suits brought under section 1983
of title 42, United States Code, to improve
the administration of State institutiors hold-
ing confined persons, and for other purposes.

By Mr. Reumseace

Frexvary 19,1976
Poferred to the Comrmiitiee on tte Judiciary
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ADDENDUM D

9411 CONGRLSS
16T SCNSI10N

2323

. FRTY
A BEE

To authorize uetions for redreas in cases invaoly-
tng the violation of {lie constitntional rights
ol nistes in State o loral correctional fa-
cilities ov jails,

By My, Kawsrexyaeoa. M. Enwarns of Califor-
nia, Mro Coxvees, Mr, Fraeeea, M, Sisei-
viNa, Mreo Thaxax, Meo Hooezaoas, M,
Bantao, Mro Diges, M, Thosexesian, M
'evere, Meo Mowrny of New York, My,
vicesiosiy, Mreo Bosree, Meo Dexosor
Mo ThaeaNeron, Mo Koeny Mro Srowuars,
MsAnzue, M. Aseisy M Misrearsr,-and
My Raxcen

. Jaxuany 20, 1975
Referred to the Committee on the Judiciary
-
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IN TIIE HOUSIL 0 RETRESENTATIVES

Jaxvary 20,1075

Mr. Kasiessemn [(for himself, Mr. Epwarns of California, Mr. Coxyrns.

Mr, Faceere, Mr. Sosekeisa, Me, Drixax, Mz Hovvzaeax, Mr. Davineo,
My, Dics, Ml Bostarinan. Mr, Preeni Mr, Mureny of New York, Mr,
risrosxa, )h';. Buiosne, Mr, Ecknaeor, Mreo Hoamaxoox, Mr, Koen,
Mr. Srokes, Ms. .\l:'M'l: Mre. Nseixy My Mureavte, and Mre. Rasaen)
introduced the l'UlIo\\'in;__r HHIE \\hlL]n was referred to the Connnittee on
the Judiciary .

A BILL

To authorize actions for redress in cases involving the violation

-] @ G @ W3 DY

of the ('UnSlilllllinllul rights of tnmates in State or local cor-
rectional facilities or jails.
Be it enacted by the Senate and House of Representa-

tives of the United States of .Lmerica in Congress assembled,

- SECTION 1. An inmate under this Act is any person
N : . :
confined in a State or local correctional facility or juil.

SikC. 2. Every person, m(hulnur A unit of government,

|

of any vights, priviieges. or immunitics seeured by (he

I

\\'ll(i, IIIHICI (nlnl of Taw. cinses any mule to he 'I!'|ll'i\'l"|
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92:
noand laws of the United States shall be hable

e tnan action for redress, inclnding an applica-

»tion: for o permanent or temporary, injunction, restraiuing .

. order, or other order for preventive relief,

Src. 3. The Atorney” General may, upon timely
application, -intervene in the name of the. United States in
nnyj-'a'clim;r.(-omm-cnced .hy_ aninmate under section 2 if he
certifies (hat the case is-of general public mnporiance. In

stich action the United .States-shall .be entitled o the same

relief as-if it had instituted the action.

SEe. 4: Whenever-the. Attorney General has reasonable

cause 1o helieve that any person orsgronp of persons. includ-

b ibecaqwnit of government, iscengaged in a pattern or practice

of yesistamce 1o ther [l enjoyment by~ aix inmate of any
rights: gnarpntied by the Constitution.or laws-of the United
States;-and[ that such . denial of . rights- raises: an issue of gen-

ars] publiciimportanee; hie may bring. & vl action in -any

gppropriate Uited” States- district court by filing, with it a

comiplainit setting: forth the facts: and. requesting. such pre-

ventive relief,. inchuding am: application for a permanent or
tenporary | injunction,. restraiming: order;. or other order
agninst: i person: or persons- responsible for. such pattern
or .pmcti'cc or denial of rights,. as hie deems nm.-c.an'y (o
itsure: the ymmate e G enjoyment of Bis riglis.
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Ske. 5. In any action commenced pursuant to section

2 or -}, the court, in its diseretion, may allow the prevailing

party a reaxomable attarney’s fee as part of the costs, and

the United States shall he liable for costs the same as a

private person.
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"UNITED STATES OF AMERICA,

.

N
N ADDENDUM E —~ ) _

1 1™~

0 -« ETLED
f : R :
GEP 291976
. IN THE) UNITED STATES DISTRICT COURT joux PEDERSON CLERK
," FOR THE DISTRICT OF MONTANA CUTK
BUTTE DIVISION BVC*5 ctid P A e

Denut" ﬂlork

Plaintiff, CV 74-138-BU

V.

ROBERT MATTSON, et ?-1., -QRDER

pefendants.

L A )

The éetting of this cause for trial on October 4, 1976,

is vacated. :

On the authority of United States v. Solomon, (D.C.Md.,

No. N-74-181, July é, 1976), this cause is dismissed for the
rcason that the United States has no standing to sue.
Let judgment| be entered accordingly.

DATED this 27th day of Septembesr 1976,

LR,
Russell E. Smit
United States District Judge

United Stutes nl Amaica
a8 . .

District of Montana .. he United Dh Court . .

the underai nmi Clerk of the United States trdet -Cou .
{nr tE- D:- rr:c: :af E‘l"‘nl'\’lh do hereby cortify that the aonoxed ard - !
forog ing iz a trua and full copy of an orlgmhl docmtnt an fil2 in .
my offive as sueh Clork. “ ‘

Wizness m; fipnd and Seal of sald Counit thls__.._________

day of C! S pepes /970
v "7 JOHN - E. "PEDERSON

Clerk
CAM

”
g . By o
Dopaty Clevk,
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CERTIFICATE OF SERVICE
’l
:

T HEREBY CERTIFY, that on December 30,_19?6, copies of the foregoing Brief
I

of Defendants-Appell?es were mailed by first class mail, postage pre-
paid, to the counsel listed below:
!
J. Stanley Pottinger, Assistant Attorney General
Brian K. Landsberg,
Frank'D. Allen, Jr.,
LouisPM. Thrasher,
Attorneys
Department of Justice
Washington, D.C. 20530
|
Patricia M. Wald, Esquire
Director of Litigation
Mental Health Law Project
Suite;330, 1220 19th Street, N.W.
Washington, D.C. 20035
John R. Hill, Attorney General of Texas
Thomaé W. Choate, Special Assistant Attorney .General
P.0O. Box 12584, Capitol Station
Austin, Texas 78711

Robert P. Kane, Attorney General of Pennsylvania
Justin Leavitt,
‘ Jeffrey Cooper,
Deputy Attorneys General
Department of Justice
Harri;burg, Pennsylvania 17120
{

| |
| I
| Judith K. Sykes,
| Assistant Attorney General
Department of Health & Mental Hygiene
J 201 W. Preston Street, 5th Floor
{ Baltimore, Maryland 21201
!




