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IN THE UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT

)

No. 76-2184

&

UNITED SfATES OF AMERICA
Plaintiff-Appellant
V.
DR. NEIL SOLOMON, et al.

Defendants-Appellees

On Appeal from the United States District
Court for the District of Maryland

BRIEF FOR THE UNITED STATES

QUESTIONS PRESENTED
The issue presented by this appeal in its broadest terms
is whether the district court erred in its pre-trial dismissal
of a complaint brought by the Attorney General on behalf of
the United States for injunctive relief against an alleged
pattern and préctice of continuing deprivations of basic constitu-

tional rights of mentally retarded citizens confined in a Maryland

+Y

state hospital. This issue can be divided into two parts:
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(1) Whether the Attorney General has the authority
to bring suit to represent the interests of the United
States without a statutory authorization in specific terms,
and

(2) Whether the United States has any interests in this
case sufficient to give it standing to sue.

| STATEMENT

A, Procedural History

This action was brought on February 21, 1974, by the
ﬂnited States government, acting through the Attorney General
of the United States, against three officials of the State of
Maryland who are responsible for the operation of the Rose-
wood State Hospital, a hospital where mentally retarded
citizens are confined for the purpose of habilitative treat-
ment (App. 2-8). The complaint alleges that no such treatment
is, in fact, provided and that the circumstances and conditions

of the confinement of mentally retarded persons are such that

. they are denied basic rights assured to them by the Eighth,

Thirteenth and Fourteenth Amendmentes to the Constitution of

 the United States. No answer to the complaint was filed. Dis-

covery took place from June 27, 1974, through May 20, 1976

(R. 15-392). On April 27, 1976, defendants moved to dismiss
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the complaint claiming that the United States had no
authority to maintain this action (App. 9-10). On July 8,
1976, the district court entered an opinion and order dis-
missing the complaint (App. 11-40), and judgment was ;ﬁtered.
accordingly (App. 41). On September 3, 1976, the United States
appealed to this court from the district court's dismissal

(App. 42).

B, Factual Allegations

There has been no trial on the merits or other evidentiary
hearing in this case, and a motion of the United States seek-
ing to present evidence in support of its opposition to the
defendants' motion to dismiss was denied (R. 441). However,
the facts which the government contends justify its standing
to prosecute this action, and which could be proved at trial
are contained in the allegations of the complaint and in the
materials assembled in the discovery process.

Rosewood State Hospital, located at Owings Mill, Maryland
was established and is operated by officials of the State of
Maryland for the purpose of providing treatment and habilita-
tive care to mentally retarded persons., At the time the com-
plaint was filed there were approximately 2400 persons housed

at Rosewood, The complaint alleges that mentally retarded
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persons can be and are involuntarily committed to and coﬁ-
fined in Rosewood State Hospital. It is alleged that-
defendants, who have the responsibility for the operation
of Rosewood, have failed to provide the treatment and
habilitative care to residents which is the sole purpose for
confinement of persons to Rosewood. (App. 5) The complaint
alleges thét this failure falls so far below what is minimally
édequaté for such confined individuals that the rights of

those individuals under the Eighth, Thirteenth and Fourteenth

Amendments are infringed.  (App.7) The complaint alleges that

defendants have failled to provide humane living conditions by:

(a) Failing or refusing to recruit, employ, and train
direct care personnel in sufficient numbers to supervise the
dally life activities of Rosewood residents, provide proper
custodial care, and prevent such residents from inflicting
physical harm upon themselves or others;

(b) Failing or refusing to inculcate in Rosewood residents
behavioral .and social skills sufficient to emable such residents
to restrain themselves from antisocial or dangerous conduct,
and to care for their own personal and hygienic needs;

(e) Authorizing, permitting, or failing or refusing tb
prevent the seclusion of Rosewood residents in locked rooms

or cells for extended periods of time;
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(d) Failing or refusing to provide Rosewood residents
with living or sleeping space sufficient to insure protec-
tion from physical harm at the hands of others and a modicum
of privacy and human dignity; and

(e) Failing or refusing to provide Rosewood residents
with clean, odor-free, safe, and sanitary living and sleep-
ing areas, and failing or refusing to maintain sanitary an@
minimally adequate kitchen and laundry facilities. (App.5-6)

The complaint also makes reference to the interest of
the United States in halting the described practices as
evidenced by a Presidential statement and federal statutes
providing for the care and treatment of the mentally retarded.
(App. 7) Most of fhese statutes provide for federal funds to
be made available for the care and treatment of the mentally
retarded, and the record contains“; gsubmission made to the
district court indicating the amount and governmental source
of federal funds made available to Rosewood immediately before

and after the filing of the complaint: N
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Health, Education 1/ .
Fiscal Year and Welfare Champus— Agriculture
1975 5,610,936.00 12,732.87 6,933.09
1974 4,098,710.00 77,814.61 29,671.34
1973 4,224,182,00 30,289,72 41,376.94

(R., Unnumbered Jacket, Memorandum in Opposition to Defendants'
Motion to Dismiss, Addendum B).

In aadition, it is submitted that significant sums of
money have been provided to a variety of programs for the
care and training of the mentally retarded, generally. (R.,
Unnumbered Jacket, Supplemental Submission of the United States
in Support of Opposition to Motion to Dismiss, Tab C.)

Finally, it is alleged that the practicés, unless énjoined
will continue in derogation of national policy. (App. 7-8)

Details of the conditions under which Rosewood residents
are required to live have been gathered through discovery and
these details were summarized in submissions to the district
court in opposition to motion to dismiss. (R., Unnumbered
Jacket, Memorandum in Opposition to Motion to Dismiss; Adden- -

dum A) Based upon this, it appears that, at trial, numerous

1/ A program operated through the Department of Defense to
reimburse mental health facilities which undertake to provide
habilitative treatment for military dependents entitled to
military health care.
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examples of the constitutional deficiency of Rosewood could
be-proved, e.g. excessive use of behavior drugs solely for
control, overpopulation and understaffing, lack of psychiatric
treatment and therapy, idleness, unsanitary conditions,
arbitrary confinements, infectiou§ diseases, and physical
injury and deaths resulting from a combination of conditions.
INTRODUCTION AND SUMMARY OF ARGUMENT

The plaintiff contends that where the authority of the
Attorney General, or the standing of the United States, to bring
a civil action without specific statutory authorization is called
into question, the case should be controlled by the application
of two. legal principles: |
(1) That the Attorney General is the appropriate official to
represent the United States in the courts, and to bring action
on behalf of the United States; and (2) That the Attorney General
may bring civil actions on behalf of the United States if there
are sufficient "interests'" to give the government standing. These
are the controlling principles found in numerous judiciél opinions.

In Part -I of this brief, it is argued that .the Attorney General
has authority to bring this civil action if the United States has
sufficient interest to vindicate, and that it was erroneoés for

the district court to treat the issue as one involving the reaches
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of executive power., Clearly, if suit may be brought, the’
executive is the branch of government to bring such suit,
Whether suit may be brought depends upon the standing of the
government which, in turn, depends upon whether there is a
governmental "interest' at stake,

Part II contains a description of tﬁose interests which
the United States has in this case which give it standing
to sue for injunctive relijief. These interests lie in the
execution of a policy and program enacted by Congress providing
for the care and treatment of mentally retarded persons
and in the protection of their rights, in the constitutional.
integrity of federal spending programs to which conditions re-
garding treatment of the beneficiaries of those programs have been

attached by Congress and in the removal of systematic and

Institutionalized deprivations of Thirteenth and Fourteenth

Amendment rights which "affect the public at large'.
Because the district court did not give appropriate weight
to those "interests', it erred in dismissing the complaint, and

should be reversed.



ARGUMENT

. : I. fHE ATTORNEY GENERAL MAY FILE AND PROSECUTE CIVIL

ACTIONS IN THE COURTS IN FURTHERANCE OF THE IN-

TERESTS OF THE UNITED STATES GOVERNMENT

| This action was brought by the United States, acting

through the Attorney General, against officials responsible
for operating Rosewood Hospital, a facility of the State of
Maryland for the training and habilitation of mentally re-
tarded persons, many of whom are involuntarily confined there. 2/
There is ample authority that the constitutional rights of the
mentally retarded which are cited in the complaint may be

appropriately protected by actions in federal court for in-

junctive relief. Wyatt v. Aderholt, 503 F.2d 1305, 1316

(C.A. 5 1974), This proposition was not challenged by the

hY
defendants in their motion to dismiss, and the district

2/ See Annotated Code of Maryland, Art. 59A, §§1-17,

—————— e ¢ = - PR - Ce—— wm— g e——— s e e = oo e e mrep e e e e m —— v —
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coﬁrt, in dismissing the complaint, acknowledged as much
(App. 13). The district court held, however, that the
executive branch of the federal government has no authority
to institute this action,

Unquestionably, under 18 U.S.C. 516-5193/, the Attorney
General -is the appropriate officer to bring suit on behalf
of the federal government and to represent the government
in litigation where the government has an '"interest'. Section
516 reserves to the Attorney General the authority to conduct,
or to supervise the conducting of, litigation in which the
United States has an interest. Section 518(b) gives the
Attorney General the authority to either personally conduct,

or to direct other officers of the Department of Justice to

~conduct and argue cases in which the United States is interested.

Section 519 gives the Attorney General the authority to super-
vise all litigation in which the United States is a party.

We have no disagreement with the district court's statement

- that these statutes do not say anything about what litigation

the government may have an "interest' in. (App. 15-16) They

do, however, provide congressional support for the long fecog-,

.njzed "view that the Attorney General has the authority to

3/ Statutes relevant to this case are reproduced in an addendum
to this brief,
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institute litigation when the United States has an "interest"

at stake. Dugan v, United States, 16 U,S., (3 Wheat.) 172

(1818); United States v. Tingey, 30 U.S, (5 Pet.) 115 (1831);

Cotton v. United States, 52 U.S. (11 How.) 229 (1850)

It seems equally clear that, if the United States has a
‘judicially cognizable governmental or pecuniary interest, the
Attorney General needs no statute specifically authorizing
him to'prosecute this civil action.

In the absence of some legislative direction to
the contrary..., the general authority of the
Attorney General in respect of those pleas of the
United States and the litigation which is necessary
to establish and safeguard its rights affords ample
warrant for the institution and prosecution by him
of a suit such as this., Kern River Co. v. United
States, 257 U.S. 147, 155 (1921)

The Xern River Co. case was one where a sufficient interest

-

on the part of the government was found in the allocation of
rights of way across public lands. Interests sufficient for
the government to initiate and maintain litigation without

specific statutory authority have been present in a vafiety

of matters of a governmental nature.4/

4/ E.g., suits to revoke a fraudulantly obtained patent, United
States v. Bell Telephone Co., 128 U.S. 315 (1888); to cancel

a federal land patent, United States v. San Jacinto Tin Co.,
(Footnote continued on page 12,
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This court has recognized that there are numerous govern-
mental interests which may. be advanced through litigation by
the United States without statutory authorization to do so.

United States v, Arlington County, 362 F.2d 929, 932 (C.A. &

1964). See also United States v. Marchetti, 466 F.2d 1309,

1313 (C.A., 4 1972). 1In upholding the standing of the United
States to prosecute an action for an injunction to further
the tax policies of the Soldiers and Sailors Relief Act, thi;
court cited the test often used to ascertain whether the

government has sufficient interest to maintain non-statutory

litigation.

4/ (Footnote continued from proceeding page)

125 U.s. 273, 278-285 (1887) ; to remove obstructions from
interstate commerce, In Re Debs, 158 U.S. 564, 584-85 (1895);
Sanitary District of Chicago v. United States, 266 U,S, 405,
426 (1925); United States v. Republic Steel Corp., 362 U.S.
482, 492 (1960); Wyandotte Transportation Co. v. United States,
389 U,S. 191, 201 (1967); to remove racial barriers in
facilities serving interstate transportation, United States v.
City of Shreveport, 210 F. Supp. 36, 37 (W.D. La. 1962); United
States v. Lassiter, 230 F. Supp. 20, 28 (W.D. La. 1962) aff'd.
371 U.S. 10; United States v, City of. Montgomery, 201 F. Supp.
590, 594 (M.D. Ala. 1962); to effect provisions of consular
agreements, United States v. City of Glen Cove, 322 F. Supp. 149,
152 (E.D. N.Y. 1971) aff'd, 450 F.2d 884; to enjoin enforcement
of an anti-miscegenation statute, United States v. Brittain,
319 F. Supp. 1058, 1060 (N.D. Ala. 1970); to enjoin publication
of classified material, United States v, New York Times, 328

F. Supp. 324 327-8 (S.D. N.Y. 1971) rev'd on other grounds, 444
F.2d 544, rev'd. 403 U,s, 713.
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Every government, entrusted by the very terms

of its being, with powers and duties to be ex- .
ercised and discharged for the general welfare,
has a right to apply to its own courts for proper
assistance in the exercise of the one and the
discharge of the other, and it is not sufficient
answer to its appeal to one of those courts that

it has no pecuniary interest in the matter., The
obligation which it is under to promote the
interests of all, and to prevent the wrongdoing

of one resulting in injury to the general welfare,
is often of itself sufficient to give it a standing
in court. In Re Debs, 158 U.S. 564, 584 (1895) quoted
at 362 F,2d 932,

The district court, in this case, recognized that there
are instances where the United States, acting through the
Attorney General, may bring suit without specific statutory
authority, and even recognized that there is statutory authority
in the Attorney General to represent the "interests'" of the
United States in the Courts. (App. 16) The district court
did not, however, analyze whether there are any protectable
interests of the United States present in this case, and
it failed to apply the principles found in the case law
for testing whether a judicially cognizable interest exists,-

Instead, the district court viewed the issue as one of
executive power, and read the existing authorities as recogniiz-
ing alpower in the executive branch to bring suit in case of

an "'emergency public nuisance"” or in ''dire emergencies."

- - - - - . - Coe - - — e mma et M e e e e . a ———— L —
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(App. 20, 24, 40) But. not one case cited in the district
court opinion rested its holding on such a rationalel/

" In Part 1T, infra, the three aspects of this case which,
in combination, give rise to a litigable interest on the part
of the United States, left undiscussed by the district court,
are described. Summarily stated, they are: (1) the statutory
enactments of Congress, applicable to Rosewood, which
establish the national policy regarding the.protection of the
rights of the mentally retarded administratively and through
the courts; (2) the federal tax funds which have been spent
in programs for the mentally retarded generally, and which
have been spent at Rosewocod, the receipt of which is condi-
tioned upon providing certain standards of treatment; and (3)

the interest of the federal government, recognized by Congress,
to vindicate systematic deprivations of rights secured by the

Thirteenth and Fourteenth Admendments to the United States

Constitution,

The district court cited the Federalist Papers for the point
that the federal government has no powers not given it by the
Constitution (App. 14), a principle beyond dispute, but. those
works, which spoke of a strong and independent executive, see
Federalist, Nos. 48, 73, 78,are also relevant to a discussion
of executive power, a central theme of the district court opinion.
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It 1s axomatic, of course, that where Congress has
enacted statutes which describe the scope of permissible
litigation on behalf of thé government, those statutes con-
trol whether any given suit will lie. In this case, however,
there is no such statute. Nor, as we contend in Part II, is
there any action by Congress which is inconsistent with the
position which the government takes in this case. Where this
state of statutory law obtains, the appropriate inquiry, in
deciding whether the Attorney General may bring suit, is to
decide whether the government has any substantial interest to

advance.6/ If there is such an interest, then there is no doubt

‘that under the statutes and the case law, the Attorney General,

and only the Attornéy General, may bring suit on behalf of the
United States, If not, then no element of the government may
bring suit, It is.of little assistance to dwell on the difference
between Congressional and executivg power when there is no con-
flict bétween them presented.

Nor is there a reason to raise the spectre of unlimited

¢/ ''The government can sue even if there is no specific authoriza-
tion. In such cases, however, it must have some interest to be
vindicated sufficient to give it standing.' C.A, Wright, Federal
Courts 68 (2d Ed. 1976 ch. 3, §22.)
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executive power, as did the district court (App. 15).7./ The
authority to bring suit can be no greater than the interests
of the government, These interests are usually defined by
legislation, and always limited to those interests recognized
by the courts. This case is not a testing of the limits,
but is, as will be seen below, an attempt to vindicate interests
recognized by precedent.
II. THE INTEREST OF THE GOVERNMENT IN THE EXECUTION
OF CONGRESSIONALLY ENACTED PROGRAMS FOR THE
PROTECTION OF THE MENTALLY RETARDED CITIZENS
AND IN SECURING THEIR CONSTITUTIONAL RIGHTS IS
SUFFICIENT TO MAINTAIN THIS LITIGATION
A. The government has an interest in execution
of Congressionally enacted policies and
programs to aid mentally retarded citizens.
Over the last décade, the condition of mentally retarded
citizens has received the attention of all three branches of
. government, Courts have perceived a ''right to treatment"

secured by the due process clause of the Fourteenth Amendment,

at least where mentally retarded persons are involuntarily

7/ "...the fact that the exercise of power may be abused is no
sufficient reason for denying its existance.,..”, United States
v. San Jacinto Tin Co., supra at 284,
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confined, as they are at Rosewood.8/ The United States
participated in most of this litigation, and is participat-

ing in similar pending actions. In NYSARC & Parisi v.

Carey, 393 F. Supp. 715 (E.D. N.Y. 1975), the court noted:

During the three-year course of this litigation,
the fate of the mentally impaired members of
our society has passed from an arcane concern
to a major issue both of constitutional rights
and social policy. The proposed consent judg-
ment resolving this litigation is partly a
fruit of that process. 393 F. Supp. at 716.

The condition of the mentally retarded at Willowbrook
State Hospital, the subject of the NYSARC case, led Congress
to enact the Bill of Rights for the mentally retarded. In
support of this proviéion Senator Javits said:

...l thank [the Senators] for their outstanding
cooperation in a matter in respect of this bill
which has been a burning issue to me ever since
the terrible disclosures at Willowbrook School,
Staten Island, N.Y. uncovered the inhumanity of
man to man and yet another example of how re-
tarded children were treated.

. 8/ see, e.g., Wyatt v. Stickney, 325 F. Supp. 781, 334 F. Supp.
1341, 344FT supp. 373, 34% r. Supp. 387, (M.D. Ala. 1971-2)
aff'd sub, nom. Wyatt v. Aderholt, 503 F.2d 1305 (C.A. 5 1974);
NYSARC & Parisi v, Cagrey, 393 F. Supp. 715 (E.D, N,Y. 1975);
Welsch v. Likins, 373 F. Supp. 487 (D. Minn. 1974). See also
Morales v. Turman, 364 F. Supp. 166, 383 F. Supp. 53 (E.D. Tex.
1973, 1974) rev 'd. on other grounds, 535 F.2d 864; Davis V.
Watkins, 384 F. Supp. 1196 (N.D. Ohio 1974); Wheeler v. Glass
473 F.2d 983 (C.A. 7 1973) involving rights oF other categories
of institutionalized persons.




I am particularly pleased that the conferees
have included as Title II essentially the '"Bill
of Rights for the Mentally Retarded'" which I
originally introduced on June 28, 1972, in re-
sponse to the tragic situation of institutionalized
mentally retarded patients across the Nation.9/

This statute, enacted as Section 201 of Public Law 94-102,

89 stat. 502, (42 yv.S.C. 6010), provides:

Congress makes the following findings respecting
the rights of persons with developmental dis-
abilities:

(1) Persons with developmental disabilities have
a right to appropriate treatment, services, and
habjilitation for such disabilities. '

(2) The treatment, services, and habilitation
for a person with developmental disabilities should
be designed to maximize the developmental potential
of the person and should be provided in the setting
that is least restrictive of the person's personal
liberty.

(3) The Federal Government and the States both
have an obligation to assure that public funds are
not provided to any institutional or other residen-
tial program for persons with developmental dis=-
abilities that -~

(A) does not provide treatment, services,
and habilitation which is" appropriate to
the needs of such persons; or

(B) does not meet the following minimum
standards: -

9/ 121 Cong. Recisi6548-9'(Daily Edition), September 23, 1975,

[
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There then follows a recitation of standards relating

to, inter alia, diet, medical and dental care, use of

phyéical restraints and use of chemical restraints. The
statute then provides that programs for persons with develop-
mental disabilities should assure ''that the facilities under
such programs provide for the humane care of the residents
of the facilities, are sanitary, and protect their rights."
The conference report which recommended this legislation
to Congress leaves no doubt that enforcement of these rights
should be carried out through litigation such as this.

These rights are generally included in the
conference substitute in recognition by the
conferees that the developmentally disabled,
particularly those who have the misfortune
to require institutionalization, have a right
to receive appropriate treatment for the con-
ditions for which they are institutionalized,
and that this right should be protected and
assured by the Congress and the courts.
(emphasis added) House Conference Report No.
94~473, 1975 U.S. Code Cong. & Admin. News,
p. 961. : -

This legislation is not, of course, the first entry of
Congress into the field of mental retardation. There have
been numerous legislative acts by which Congregs has
established a national policy directed toward the protectién

and improvement of the mentally retarded. The Developmental
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Disabilities Services and Facilities Construction Act,
P.L. 88-164, 77 stat. 284, 42 U.S5.C. 2661—2697, much of
which was modified'and absorbed into the Developmentally
Disabled Assistance ana Bill of Rights Act, 42 U.S.C., 6001-
6081, provided funds for a variety of mental retardation
improvement purposes. Other acts have provided for surplus
food for various institutions including hospitals for
mentally disabled persons 0/ for school lunch programs for
institutionalized children}f/ and for education of handi-

capped childrenl? Medicare and Medicaid programs were ex-

panded in 1972 to provide funds for persons in institutions

for the mentally retardedl3¥ These grant programs, particularly

the Medicaid amendments, are expressions of Congressional

concerns for the treatment of the mentally retarded and regula-

tions issued pursuant to this legislation establish standards

relating to treatment for the beneficiaries of the fundsEfV

1/ 7 v.s.c. 1431,
1Y 42 Uu.s.c. 1761.

1%/ 20 u.s.c. 1401,

1¥ Title XIX, Social Security Act, as amended by P.L. 92-223,

.42 U,8.C. 1396d (c) & (d).

— e s e

14/ 45 C.F.R. §§249.12, 249.13.
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This suit to secure the constitutional right of the
institutionalized mentally retarded to treatment is a suit
in execution of a policy and program of the federal govern-
ment which the law clearly permits the government to bring..

Arlington County, supra. See also United States v. Rock

Island Centennial Bridge Commission, 230 F. Supp. 654 (S8.D.

I11. 1964), aff'd 346 F.2d 361; United States v. Ira S.

Bushey & Sons, Inc., 346 F. Supp. 145, 149 (D. vVt. 1972).

The existence of a national policy established through
legislation has been a significant part of cases where interests
were found sufficient to maintain non-statutory government

suits. The suits brought in Sanitary District, Republic Steel

and Wyandotte Transportation Co. were all for the purpose of

executing the policy of the Rivers and Harbors Act. The Rock

Island Centennial Bridge case was brought to enforce conditions

attached to legislative permission to build a bridge across

the Mississippi river. 1In Ira S. Bushey & Sons, Inc., federal

interest was found in the combination of executive statements,
congressional legislation and administrative agency regula-

tions. l?

1§/ For executive statements relative to this case, see Execu-
tive Order No. 11776, Mar. 28, 1974, 39 F.R. 11865 which recites
"the need to assure those who are retarded their full status as
citizens under the law' and President's Statement on Mental
Retardation, November 16, 1971. Weekly Compilation of
Presidential Documents, Vol. 7, No. 47, p. 1530, Nov. 22, 1971.

[ S - e
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The referenced enactments alone should provide sufficient
national interest to afford standing to the government in the
federal courts. However, legislation directed toward provid-
ing for the training and habilitation of mentally retarded
persons is not the whole of Congressional action. Annually,
executive departments, including the Department of Justice,
seek appropriations for the execution of their responsibilities.
The Department of Justice has reported to Congress on its
litigation program to secure the rights of mentally retarded

personégy, and asked for funds to continue that program. The

1¢/ The Annual Report of the Attorney General, 1974, p. 73-74,
describes the department's activities in this field. 'The

major problems concern the denial of constitutional rights...
to be free from cruel and unusual punishment and to be accorded
the fundamental protections of due process, " There are,however
no statutes giving the Attorney General authority to bring suit
in this area,..." This case is mentioned as the first brought
"under the nonstatutory jurisdiction of the United States on
behalf of institutionalized persons."

The Annual Report of the Attorney General, 1975, pp. 85-86,
also mentions this case and a similar one in Montana, and says:
"...there is no Federal statutory authority for the Department
to initiate such suits; however, proposed leglslatlon for this
‘purpose is under con51derat10n."
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Senate report entitled State, Justice, Commerce, the Judiciary

and Related Agencies, Appropriations for Fiscal Year 1977,

Senate Hearings, Part l-Justifications, Department of State,

ﬁépartment of Justice, describes at p. 596 the program of the

Civil Rights Division's Special Litigation Section as encom-
passing "the responsibility to protect the constitutional rights
of children and of mentally and physically handicapped persons
voluntarily and involuntarily confined in state and local
governmentally operated or supported...mental retardation
habitation (sic) facilities...." The chart at p. 595 shows 13
positions at a cost of $269,000 devoted to that section, and

the chart at p. 601 shows that the section was involved in 11
cases with 113 defendants.l7/ Thus, Congress has appropriated
money for the purpose of continuing the litigation program

pursuant to which this suit was brought. 18/

17/ At this writing, the number has increased to 20, including

this one: two with the government as sole plaintiff, twelve
with the government as plaintiff-intervenor and ten with the
government as amicus curiae.

15/ Legislation was submitted to Congress by the Attorney General
which would ,authorize suits by the Attorney General where there

is a ''pattern or practice" of deprivation of constitutional

rights of persons confined in any state institution like Rosewood.
See H.R. 12008, Referred to Committee on the Judiciary, 122 Cong.
Rec. H 1210, (daily ed., Feb. 19, 1976), The authorization which
that legislation would grant would include suits such as this,

but showing of interest such as is present in this case would be
unnecessary.
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On September 29, L1975, a representative of the Depart-
ment of Justice testified before subcommittees of the Special
Committee on Aging of the Senate about the activitieé ot the
Department, including this case, with regard to litigation to
protect the mentally retarded and the mentally 111,19

Throughout the appropriation process, there has been noth-
ing which has indicated Congressional disapproval of litigation

. . 0 . .
efforts such as this su1t.g“/ It is a reasonable inference that

12/ Joint Hearing before the Subcommittee on Long-Term Care and

the Subcommittee on Health of the Elderly of the Special Commit-
tee on Aging, United States Senate, September 24, 1975, pp. 48-
52. At the end of that statement, Senator Moss, presiding,
stated: "~ '"Thank you very much for that statement, and we are
pleased that the Civil Rights Division is engaged in litigation
of these matters. The mentally ill, of course, are entitled to
care.” p. 52

fG/ See Appropriations Acts, P.L. 94-121, Title II and P.L.

Y94-362, Title 1I; House Report No. 94-318, 94th Cong., lst Sess.,
p. l4; Senate Report No. Y4-328, 94th Cong., 1lst Sess., pp. lb-17;
House Report No. 94-1226, 94th Cong., 2d Sess., p. 16; Senate
Report No. 94-Y64, 94th Cong., 2d Sess., p. 1L6. 'lhe simplest
method by which Congress could end this litigation program is
through the exercise of its "power of the purse' by which it
could provide that no appropriations could be spent to conduct
litigation such as this.



3l

-25-
granting appropriations with no restrictions as to use in-

dicates Congressional endorsement of litigation such as this,

See Heckman v, United States, 224 U,S. 413, 443 (1911).

This record rebuts the conclusion, reached by the
district court, (App. 34) that Congress intended the Secretary
of Health, Education and Welfare to be the sole enforcer of the
rights of mentally retarded persons to the exclusion of the
courts and the Attorney General. In any event, the normal
rule of construction is that where Congress intends an executive
remedy to be exclusive in derogation of other existing remedies,

it must say so explicitly United States v. Wittek, 337 U.S. 346,

359-60 (1948) United States v. Stevenson, 215 U.S. 190, 198,

(1909). This, Congress has not done, but it has made manifest
the government's law enforcement interest in the subject mattef
of this suit,

B. The United States has an interest in the

constitutional integrity of its spending
programs,

In one sense, it is a misnomer to call this a non-statutory
suit, As established in the preceding section, there are
numerous statutes establishing a federal policy of protecting

the mentally retarded. The most direct means Congress has adopted

to carry out this policy.is through the provision of federal
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funds for the purpose of providing treatment through staﬁe
authorities. These funds ha&e conditions attached which
relate to the standards for treatment which must be provided.
The complaint in this case, which makes allegations of con-
ditions at Rosewood far below any acceptable standards for
treatment of the mentally retarded, also recités the govern-
ment's interest as reflected in the Medicaid program as it
applies to Rosewood residents. 42 U.S.C. 13964 (¢) & (d).
Submissions to the district court reflect that Rosewood has
received over 13 million dollars over the iast three years
from the Department of Health, Education and Welfare through
the Medicaid program, Statutés provide that funds such.as
this may be expended.if thé primary purpose of the iﬁstitu-
tion in question is "to provide health or rehabilitative

' it meets standards ''prescribed by the Secretary

services,’
[of Health, Education and Welfare]' and the individuals for
whom paymert is soughﬁ are ''receiving active treatment,'
42 U,8.C, 1396d (d).

Pursuant to this statute, and the authority coﬁferred
by 42 U,S.C., 1302, the Secretary has prescribed "Standards for
Intermediate Care Facilities,'" 45 C.F.R. §249.12, These

standards include requirements that institutions such as
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Rosewood maintain sufficient staff to carry out the policies,
re sponsibilities and programs of the facility; that written

policies provide, inter alia, for the rights of residents and

prohibit their mistreatment and abuse; that the fécility be

in conformity with Federal, State and local laws pertaining to
health and safety; that there be regulation of.physical re-
straints, chemical restraints, living space, medication and
diet; and that they provide necessary training in living and
self-help skills, physical and occupational therapy, psychologi-
cal services, speech pathology and audiology and other services
appropriate to such institutionms.

The complaint in this case makes allegations of insufficient
staff, lack of psychiatric and social services, inhumane, un-
sanitary and crowded living conditions and a general lack of
adequate treatment, If the allegations are true, the condi-
tions at Rosewood violate bo;h the regulations and the Medicaid
statutes, as well as thg constitution. This suit, of course,
is one to enforce constitutional standards. But where the
statutory standards require adequate treatment, and so does the
Constitution, the interest of the government in enforcing those

standards is clear. The regulations may require more than due
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process considerations; they are, however, instructive as to
minimal requirements as viewed by those with expertise respecting
2y
the needs of the mentally retzrded.
The interest of the government in enforcing conditions
attached to its grants has been repeatedly recognized as

being sufficient to maintain suit without statutory authority.

United States v, Frazier, 297 F. Supp. 319, 323 (M.D. Ala,

1968) supplementary opinion, 317 F. Supp. 1079; Griffin v.

United States, 168 F,2d 457, 459 (C.A. 8 1948); United States

v. Harrison Co., 399 F,2d 485, 491 (C.,A, 5 1968); United States

v. Shanks, 384 F.2d 721, 723 (C.A. 10 1967).22 Such an in-
terest is not significantly different from the long established
right of the government to sue to protect its proprietary

interests. Tingey, Cotton, Dugan,supra, nor from the

established right of the government to sue to protect the in~

tegrity of governmental functions; such as the patent system,

Bell Telephone, supra; a land grant, San Jacinto Tin Co.,

supra; the court system, United States v. Original Knights of

21/ See order in Wyatt v. Stickney, éupra, 344 F. Supp. 379-386.

22/ Suit has been brought to enforce the provisions of the.regula-
tions under the same statute at issue here,United States v,
Pennsylvania, 394 F. Supp. 26 (M.D., Pa, 1975).
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the Ku Klux Klan, 250 F. Supp. 330, 335-6 (E.D. Pa. 1975)

3-judge court, 1965) or the property interest of the Indian

triﬁes, United States v. United States Fidelity and Guaranty

Co., 106 F.2d 804, 807 (C.A. 10 1939) rev'd on other grounds,
309 U.S. 506, Here, the interest of the government is in

the integrity of its grant programs. The federal government
is financing an institution which, under the complaint, is
abridging the constitutional rights of the persons confined
to that institution. The governmenﬁs duty to obey constitu-

tional commands, if nothing else, Frontiero v. Richardson,

411 U.S. 677 (1973), gives rise to more than sufficient in-
terest to maintain this litigation,

It would be incongruous to say that the Congress has the
authority to require that adequate treatment for the mentally
retarded be a condition of receiving federal funds, as it

clearly does, King v. Smith, 392 U,S. 309 (1968); United States

v. San Francisco, 310 U.S. 16 (1940), but that the executive

branch is limited in the performance of its duty to '"take care
1t

that the laws be faithfully executed, 9% to the inflexible,

23/United States Constitution, Article II, Section 3,
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but statutorily authorized measure of terminating the flow
of funds%? intended to secure the rights of the mentally
retarded. Such a limitation of power has never been presumed,

In Re Neagle, 135 U.S, 1, 63-66 (1890), and if Congress intended

to take away from the government standing to file suit in courts,
it cannot do so by simply failing to grant authority. United

thtates v. California, 332 U.s., 19, 27-28 (1947).

The government, therefore, contends that it has sufficient
interest to sue not only to enforce statutorily defined policies
and conditions attached to the award of federal grants, but also
to insure the constitutional integrity of grants.

C. The government has an interest in vindication

of systematic and institutionalized depriva-
tion of Thirteenth and Fourteenth Amendment
- rights which affect the public at large.
Finally, but perhaps most importantly, the United States

has an interest in the vindication of systematic deprivations

of rights secured by the Thirteenth and Fourteenth Amendments

24/ See district court opinion (App. 34-35).
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to the Constitution of the United States. Congress has

- acted in substantial and detailed terms over the last two

decades to enforce these Amendments.2y But the most broadly
worded legislation was the legislation of the 1860's and
1870's, the important parts of which survive as R.S. §§1977-
198ﬂ§7 and 18 U,S.C. 241 and 242. These statutes recognized
the importance which both civil and criminal litigation plays
in developing and vindicating the rights declared by the

Thirteenth and Fourteenth Amendments, and most of the judicial

- interpretation of these Amendments has been in cases brought

pursuant to these statutes.

The executive branch of the government has the respon-
sibility to bring criminal prosecutions under 18 U,S5.C, 241
and 242 where appropriate. These are broadly worded, and aré

in pari materia to 42 U,S5.C. 1983 and 1985 which provide for

civil action to redress the same conduct made c¢riminal under

Section 241 and 242. Baldwin v. Morgan 251 F.2d 780, 789

(C.A. 5 1953).

2Y See, e.g. Civil Rights Acts of 1957, 1960, 1964, 1968
42 U.s,.C. 1971 et seq., 2000 et seq., 3601-3631; 18 U,S.C. 245,
246,

26/ 42 U.S.C. 1981-1986,

g m e ——— e R
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However, the government would have a burden of proof

on the "intent'" element of the offense under the criminal

statutes which it would very likely not meet as to much of

the conduct involved in this case, United States v. Screws ,
325 U.S. 91, 106 (1945). Moreover, even if some of the con-
duct could be addressed criminally, the institutional nature

of the wrongs alleged make criminal prosecution ineffectual.

In Re Estelle, 516 F.2d 480, 486-87 (C.A. 5 1976), cert. denied,
44 Law Week 5700, 3701 Rehnquist, J., dissénting.

The effect of overlapping coverage of statutes

is to grant power, 1f not to place a duty on the
United States to prosecute, With criminal sanctions,
the same deprivations of rights of which [inmates
who brought a civil action] complain. However, it
is extremely doubtful that criminal penalties would
be effective.....The complaint alleges widespread,
systemic and systematic deprivations of civil rights
.»..The criminal sanction is singularly inappro~
priate in these instances, because it reaches only
++.individuals attached to the facility and not the
root of the deprivations-the facility itself,

I decline, as the Supreme Court did in United States

. V. Republic Steel Corp., 362 U.S. 482, 492 (196Q) to
impute ''to Congress a futility inconsistent with the
great design of this legislation.” Instead, we agree
that where criminal liability [is] inadequate to ensure
the full effectiveness of the statute which Congress
intended." Wyandotte Co,.v, United States, 389 U.S.
191, 202 (1967), the United States may seek a civil
"remedy that ensures the full effectiveness of the Act,"
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In United States v. Brand Jewelers, 318 F. Supp. 1293,

1300 (s.D. N.Y. 1970), the court saw ''mo acceptable basis in
principle” for distinguishing between suits to remove obstruc=-
tions from interstate commerce and suits to enjoin widespread
deprivations of the Fourteenth Amendment. We see no distinction
either, 1In both cases, the Constitution grants power to Congress
to legislate27/ In both cases, Congress has legislated., The
interest of the government cannot be less or more in one area
then in another, Both are established by the Constitution as
" of national concern,
This is not to say that the government has an interest
in every violation of any individual's constitutional rights
which it may redress throﬁgh civil litigation.28/ Clearly, it
is not the function of government initiated litigation to
enforce the rights of one individual against another, but it
is the business of government to redress wrongs which "afﬁect

the public at large,'" Debs, supra at 586; San Jacinto Tin Co.,

supra at 285-6,

27/ v.s. Constitution, Article I, Section 8, cl. 3; Amendment
14, Section 5.

28/ The district court construed this suit 35 such a claim, and

if it were such, we would agree with the result in the district
court,
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The aspects of the wrongs alleged to-be occurring at
Rosewood which "affect the public at large' are overwhelming:
the wrongs are being perpetrated by a publicly financed in-
stitution - both federal and state funds; the wrongs affect
over 2400 individuals; the wrongs have the potential for
affecting anyone who may be confined at Rosewood;%? and Congress
has manifested the highest interest in the problem of the
institutionalized mentally retarded.

The district court placed reliance on the rejection by

'Congress of a proposed amendment to 42 U.S.C. 1985 which would

have given the Attorney General general authority to bring
suits to enjoin deprivations of the Thirteenth and Fourteenth
Amendments rights of any individual. (App. 26-27) But the
Attorney General does not assert in this case such a sweeping
power. Rather, what is asserted islthat the government has
an interest to vindicate in-court. That Congress failed tol
grant a power that thé Attorney General never had does not
mean that Congress intended to take away a power that the

Attorney General always had - the power to file suits to further

29 Including persons who may not be residents of Maryland -
Annotated Code of Maryland, Art. 41, §§319-338,
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the government's interests. United States v, California,

supra; United States v, Stevenson, supra.

| To say, as did the district court, that, under these
circumstances, the Attorney General, the "hand of the
President in taking care that the lawsa..ﬁe faithfully
executedt3Qj may do nothing through the courts to redress
the illegal conditions existing at Rosewood is to deny the
law enforcement authority that Congress vested in that office.
To say that the federal government has no justiciable "interest"

in the wrongs taking place at Rosewood is to ignore their

nature and the expressed will of Congress.

30 / linited States v. Cox, 342 F.2d 167, 191 (C.A. 5 1965).
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CONCLUSION
For the reasons stated herein, plaintiff, the United
States, submits that the judgment of the district court

should be reversed with directions to reinstate the com-

plaint,
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TITLE 42, UNITED STATES CODE, SECTION 6010

§ 6010. - Congressional findings respecting rights of the developmental-
ly disabled .

Congress makes the following findings respecting the rights of persons
wlth developmental disabilitivs:
i (1) Persons with dc\dnrmonml disabilitles have a right to appro-
priate treatment, services, and babilitation for such disabilities.

(2) The treatment, services, and hahilitation for a persor with de-
velopmental disabililles should be desizned to maxluize tha develop-
merntal petential of the person and shiould bhe provideu in the selung

" that is least restrietive of the perscn’s personal liberty.

(3) The Federal Government and the States both have an obliza-
tion to assure that public funds are not provided to any institutisnal
or other residential program fov persons with developmental disablli-
ties that

) (A) does not provide treatment, services, and habilltation
which Is appropriate to the ceeds ¢f such persons; or
(B) does nol mmeet the rollowing minthmum standoards:

(1) Provision of a nourizhing, well-Laianced dafly diet to
the persons with dev elopmental disabilities being served by
the progran.
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(11) Provislon to sueh persons of appropriate and sul-
ficlent mecdical and dental serviecs.

(1i1} Proliibition of the use of physleal restraint on such
persons unless absolutery necessary and prohibiticn of ihe
use of such restraint as a panishinent or as a substituie for
o habilitation prograc..

{(iv) Prohibnion oun the excess!ve use of chemleal re-
s straints on such persons and the use of sueh rostraints as

punishment or as & substitute for a kabilitati>e progra: c.
in quaxctities that interfere with services, treairaent, or i:abii-
ftation for such persons..
(v) Permission for close relatives of such persons te visit
them at reasonable hours without prior notice.
(vl) Compliance with adequate fire and safory stardards
as may be promulgated by the Secretary.
(4) All programs for persoas with developmental disabilitics sheuld
meet standards which are designed to assure the most favorable pos-

" slble outcome for those served. and— )

(A) In the case of residential prograns serving persons in
need of comprehensive health-related, habiiltative, or rehab! .Lta-
tive services, which are at least equivalert o thosa sratdnris
epplicabte to intermediate care facilities for the mentally retard-
ed promuigated {n regulaticns of the Secraiary on Jupuary i7.
1874 (30 Fed.Reg. pt. 11), as appropriate when taking icto ac-
count the size of the institutions and the service delivery arrange-
ments of the facllities of the programs;

(B) In the case of other residential programs for rersons with
developrental disabiiities, which assure that care is apurooriate
to the necds of the persons beinz served by such programs, as-
sure that the persons admitled to racilitjes of such Droziauls are
persons whose needs can be met through services provided ov
such facilities, and assure that the facilitics under such programs
provide for the humane care of the residents of the facillties, are
sanftary, and protect thelr rights; and

i (C) in the case of nonresidentin! programs, whleh assure the
care provided by such programs is appropriate to the persons
served by the programs.

"Pub.L. 88-164, Title I, § 111, as added Pub.L. 94-103, Title [T, § 201, Oct.

|4 1975, B9 Stat. 502,
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TITLE 42, UNITED STATES

Intermedlnte care facillty

(¢) For purposes of this subchapler the term “intermediate care
facility" means an institution which (1) is licensed under State law
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to provide, an a regular basis, health-related care and’services to in-
dividuals who do not require the degrec of carc and treatment
which a hospital or skilled nursing facility is designed to provide,
but who because of their mental ar physical condition require care
and services (above the level of room and board) which can be made
available to them only through institutional facilities, (2) meets
such standards prescribed by the Secretary as he finds appropriate
for the proper provision of such care, and {3) meets such standards
of safety and sanitation as are established under regulation of the
Secretary in addition to those applicable to nursing homes under
State law. The term “intermediate care facilily” also includes any
skilled nursing facility or rospital which meeis the requirements of
the preceding sentence. The term “intermediate care facility™ also
includes a Christian Science sanatorium operated. ov listed and cer-
tified, by the First Church of Christ, Scientist, Boston, Massachu-
setts, but only with respect to institutional services deemed appro-
priate by the State. The term “intermediate care facility” also in-
cludes any institution which is located in a-State on an Indian res-
ervation and is certified by the Secretary as meeting the requive-
ments of clauses (2) and (3) of this subsection and providing the
care and services required under clauses '(1). With respect to serv-
ices furnished to individuals under age 65, the term “intermediate
care facility” shall not include, except as provided in subsection (d)
of this section, any public institution or distinct part thereof for
mental diseases or mental defeets.

. Intcrmedinte care foacllity scervicex
(d) The term “intermediate carc facility services” may include
services in a public institution (or distinet part thereof) for the
mentally retarded or persons with related conditions if—-

(1) the primary purpose of such institution (or distinct part
thercof) is to provide health or rchabilitative services for men-
tally retarded individuals and which mcet such standards as
may be prescribed by the Secretary;

{2) the mentally retarded individual with respect to whom a
request for payment is made under a pian approved under this
subchapter is receiving active treatment under such a program;
and

(3) the State or political subdivision responsible for the op-
eration of such institution has agreed that the non-Federal ex-
penditures in any calendar quarter prior to January 1, 1975,
with respect to services furnished to patients in such institu-
tion (or distinct part thercof) in the State will not, beeause of
payments made under this subchapter, be reduced below the
average amount expended for such services in such institution
in the four quarters immediately preceding the quarter in
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which the State in which such instifution is loeated elected to

make such services available under its plan approved under this
subchapter.

CODE, SECTION 1396d (c¢) and (d)
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TITLE 28, UNITED STATES CODE, SECTIONS 516-519

§516. Conduct of litigation reserved to Department of .

Justice.

Except as otherwlse authorized by law, the con-
duct of litigation In which the United States, an
agency, or cfMzer thereof is a party, or s interested,
and securing evidence therefor, is reserved (¢ orfi-
cers of the Department of Justice, under the direc-
tion of the Attorney General. (Added Pub. L.
89-554, § 4(c), Sept. 6, 1966, 80 Stat. 613.)

HIsTORICAL AND REVISION NOTES
Deriva- Revised Statutes and
tion U.S.Code Statutesat Large
ee-= ' B US.C. 300 RS. §361.
Sept. 3, 1854, ch. 1253, §11,
. 68 Stat. 1229,

The sectlon is revised to express the effect of the law.
As agency heads have long emiploved, with the approval
of Congress, at'crneys to advise them In the conduct of
thelr ofMcial dutles, the first 58 words of R.S. § 361 and
of former section 306 cf title 5 are oml!tied as obsolcte.

The section concentrates the authority for the conduct
of ltigation !n the Depastment of Justlce. The words
“Except as otherwise rutihorized by law,” are added to
provide for existing and {uiure exceptlons (e.g. section
1037 of title 10). The words “an agency” are acded for
elarity and to allign ihis sectlon with section 319 which
1s of simllar fmiport. The 'words “as such offcer” are
omitted a5 unneacessary since it 1s tmplied that the otficer
1s & party I s oiflclnl capacicy as an oflcer.

5o much a3 prolubit; the empioyment of councel, other
than In the Department of Jusilce, to conduct itigaticn
18 omlited es covered EY R.S. § 365, which Is cedifiad in
section 310G of title 5, United Staites Coae.

- ——

. §517. Interests of United States in pending suils,

The Sollcitor General, or any officer of the De-
partment of Justice, may be sent by the Attorney
General to any State or district in the Uniteq States
to attend to the interests of the United States in
a sult pending in a court of the United States, or in
e court of a State, or to attend to any other Interest
of the United States, (Added Pub. L. 89-554, § «(¢),
Sept. 6, 1566, 80 Stat. 613.)

HisTORICAL AND REVISION NOTES

Deriva- . Revised Statutes and
tion U.S.Code Statutes at Large

c——— & U.5.C. 318 R.S. §3867.
8rcTtIoN REFERRED TO IN OTHER SECTIONS

This sectlon is referred to in title 20 sections 744, 893,
1082; title 42 section 3211,

§518. Conduct and argument of cases.

(a) Except when the Attorney General in 8 par-
ticular case dirccts otherwise, the Attorney General
and the Solicitor General shall conduct and argue
suits and appeals in the Supreme Court and suits
fn the Court of Claims In which the United States
is Intcrested. :

(b) When the Attorney General conslders it in the
Interests of the United States, he maz personaily
conduct and argue any case in a court of the United
States in which the United States is interested, or
he may direct the Sclicitor General or any odicer of
the Department of Justice to do so. (Added Pub. L.
83-554, § 4(c), Sept. 6, 1966, 80 Stat. 613.)

HISTORICAL AND REVISION NOTES

Derlva- ERevised Statutes and
tion U.S. Code Statutesat Lorge

———— 5 U.S.C. 309 R.S. §359.

‘The words *and writs of errcr” are omitted or author-
ity of the Act of Jan. 31, 1928, ch, i4 §1, 43 Stav 34,
The word “conslders™ 18 substituted for “deems”.

§519. Supervision of litigation.

Except as otherwlse authorized by law, the At-
torney General shall supervise all litlgation to which
the United States, an agency, or oificer theieof s a
party, and 3hall direct all United States attcrneys,
assistant United States attorneys, and speclal at-
torneys appointed under section 543 of this title In
the discharge of their respective duites. (Added
Pub. L. 83-554, § 4(c), Sept. 6, 1966, 80 Stat. 614.)

HISTORICAL AND REvVISIOlF NOTES
Deriva- Revised Stctutesand
tion U.S.Code Statutes at Large
[ 28 U.S.C. 507(b) [(None]

The words “Except ans otherwlse anuthorized by law,"”
are added to provide for exlsting and future exceptions
{e.g., se~tlon 1037 of title 10).

The vords “or officer” are added for clarity and to align
this sectlion with sectlon 516 which Is of similer import.

The words “special attorneys appouinted under section
B43" are substituted for “attorneys appolnted under sec-
tion 503" to reflect the revislon of this titie,

BECTION REFERRED TO IN QTHER SECTIONS
This section 13 referred to ln title 2C in sectlon T44.
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ADDENDUM B

Regulations of the Department of
Health, Education and VWelfare
Relating to Stancards for Intermediate
Care Facilities
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Chapter H-—Social and Rehabilitution Service (Assistancel  § 249.12

§ 249.12 Standuards for intermediate
care facilities.

(a) The standards for an intermediate
care farcility (as defined in $ 249.10(b)
(15) of this part) which are specified by
the Secretary pursuant to section 1905
(¢) and (d) .of the Sccial Security Act
and are applicable to all intermedinte
care facilities are as follows. The facil-
ity:

(1) Maintains methods of adminisira-
tive management which assure that:

(i) There aie on duty during all hours
of each day sta!T suificicnt in numbers
and qualifications to carry ous ihic poti-
cles, responsibilites. and programs of the
facility, The numbers and catepories of
perscnnel are determined by the number

- of residents and their particuiar needs

in accordance with cuidelines issucd by
the Social and Rehabilital:on Service:

(i1 There are written policies and pro-
cedures available Lo stail, residents and
the public which:

(A) Govern all areas of service pro-
vided by the facility:

(1) Admission, transier, and discharge
of residents policies shall assure that:

(i) Only those persons are pccopted
whose needs can he mat hy the faeility
direclly or in cooperation with com-
munity rescurces or other providers of
carc with whicli it is affiliated or has
contracts;

(11} As changes occur in their physical
or mental coudilion, necessitating service
or care which cannot be acdequalely pro-
vided by the focilily, residents are trans-
ferred prometly to hospitals, skilled nurs-
Ing facililies, or other appropriate facil-
fties; and

(iii) Except in the case of an emer-
gency, the resident, his next of kin, at-
tending physician, and the responsible

agency, H any, are consulted in advance
of the transfer or discharge of any resi-
dent, and casework services or other
means are utilized to assure that ade-
guate arrangcements exist for meeting
his needs through other resources: and

(2) In the case of institutions for the
mentally retarded or persons with re-
lated conditions. policies dafine the uses
of physical restraints, the staff members
who must autiiorize their use, and a
mechanism for monitoring and controll-
ing their use;

(B) Set forth the rights of residents
and prohibit their mistreatment or
abuse;

{C) Provide for {ne rezistration and

- disposition of complaints without threat

of discharge or other reprisal against
resident.

(iii} A writtenn account. available to
residents and their families, is main-
tained on a eurrent basis for each resi-
dent with wriiten receint= Tor ail per-
sonal possessions and funds received by

cor deposited with the facllity and for all

disburseinents made to or on bchalf of
the resident:

(iv) The facility has a written and
regularly rehearsed plan for staff and
residents to be followed in cace cof fire,
explacion or ofiior cnicreoney;

(vy There ore written procedures for
personnel to fellow in an emetrgancy, in-
ciuding care of the resicent. notificaticn
ol the atlending phiyvsician and otlier per-
sons resvonsibie Tor the resident. ar-
rangemesnts for transcoriation, for hos-
pitalization, or other appropriate
services:

(vi) Therc Is an orientation program
for all new emplovess that includas re-
view of all facility policies. An inservice
cducation program is planned ond con-
ducted for the development and improve-
ment of skills of all tho facllity's person-
nel. Records are maintained which
indicate the content of, and participation
in., all sueh orientalion and staff de-
yveiwopment pro;ronis:

(vii) The facility is in conformity with
Federal, State, ond local 1aws, codes, aud
regulitions pertaininz to health -and
safety, includinz procurement, dispens-
ing, administration. safcguarding and
disposa]l of medicaticns and coeitrolled
substances; building, construetion, main-
tenance and cquipment standards; sani-
tation; comumunicabl. and reportakle
diseases; and post-mortem procedures.

(2) Has ir eficet a transler sarcement
with one or more hospitals suficicently
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§ 249.12

close to the facility to make feasible the
transicer Belween them of residents and
their recoras, which provide the hasis for
eflective working arrangements wider
which inpatient hospitel care or otner

‘hospital szrvices are avaliclle prompily

to the facility's residents when needed.
Any facility which does rot have such
an agreement ineifecs but wiich is found
by ihe survey ageney to have awtempted
In good faith to ciier intc such an agree-
ment with o hospital shall be considered
to have such an agrcement in eifect if
ana for so long as the survey agancy {inds
that to do so is in the public interest
and essential to assuring intermediate
care facility services for eligible persons
In the community.

(3) Maintains cffective arrangements

(i) TFor required institutional scrvices

through a vwritten agreement with an
outside resource in these instonces where
the facility does riot cmnloy 2 qualified
professional person to render & reguired
service. The responsibilities, functions,
and objcctives and the terms of agree-
ment with each such resource are daline-
ated in writing and signed by the admin-
istrator or authorized representative and
the resource;
. {ii) Throuzit which mediecl and re-
medial services required by the resident
but not recularly provided within the
facllity con be oblained pro:nptiiy when
needed.

(4) Maintains an organi:zd resident
record system wiich assures tial:

(1) There is availaidle to proicssional
and other siadl directly involved with the
resident and to anprepriate representa-
tives of Lhe State agency a record for
each resident which includes as a mini-

mum:

(A) Identification information and ad-
misslon data including past resident
medical ainid social history;

(1B) Copies of initial and periodic ex-
aminatiéns, cvaluations, and progress
notes ineluding all plans of care and any
modifications thereto, and discharge
summarics;

(C) An overall plan of care setling
forth gecals to b2 accomplished, preserib-
ing an integrated program of individually
designed zetivities, therapies, ond treat-
ments necessary to achizve such goals.
and indicating which profeszional service
or Individual is responsible for each cle-
ment of care or service prescribed in the
plan;

Title 45—Public Wellare

(D} Entries deseribing treatments and
services rendered  and  medieations
administered;

() Al symptorms and other indica-
tions of illness or injury including the
date, time, and action taken regarding
cach: and ’

(1) In the case of institutions feor the
mentally retarded or perscns with related
conditions. the resident's legal starus,
dcvelopmental history, a copy cf the
post-instiiuticnalization pian ol core and

a signcd order for any physical resirain:s -

including justification and duration of
application;

(il) Xecords arc adequately :zufe-
guarded against destruction, loss, ar un-
authorjzed use; and

(i1i) Records arve ratained for a mini-
mum of 3 years following a resident’s
discharge.

() Meets such provisions of the Life
Safcty Code of the National Fire Protec-
tion Association (21st Edition. 1567) as
are applicable wo institutional occupnn-
eics; except that: :

(1) For facilitics of 15 heds or less, the
State survey azency may anplv the
Lodging or Rooming MHousses section of
the residential occupaney recuicerients
of the Codc for ins:ituiicns for the man-
taliv retarded or persons with related
conditions and iatermediate core facili-
ties primacvily ¢onguged in the treatmaont
of alcoholisma and diuz abuvze, &l of
whose residents 2re currently certified
by a physician or in the cage of an in-
stitution for the mentally retavcded or
persons wilthh related conditions by a
phiysician or psychelogist as defined in
paragraph (¢)«3) (1) of this section, as:

(A) Ambulatory;

(B) Engaged in active programs for
rehabilitation which arc designed to and
can reascnably be expected to lend to
independont living, or in the casa of an
Institution for the mentally retarded or
persons with related conditions, rcosiv-
ing active treatment: and

(C) Capable of followinz directions
and taking appropriate aciion for self-
preservation under emergency condi-
tions;

(i) In accordance with criteria issue:l
by the Sccretayy, the State swrvev
agency may waive the application to an+
such facility of specific provisions cof
such Code, for such periods as it dcems
appropriate, whicly provisiens if rigidly
applied would vesult in unreasonable
haxdship upon & facility, but only if such
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Chapter ll-—Social and Rehabilitation Service (Assistance)

waiver will not adversely affect the
health and safety of the residents: and

(iii) The ILife Safety Code shall not
apply in any State if the Sccretary makes
a finding that in such Stats there is in
effect 2 fire and safety colce, imposed
by Staic law, which adequately proteets
residents in intermediate care facilities.
Where waivers permit the participation
of an cxisting facility of two or more

" stories which i3 ot of at least *-hour fire

resistive construction, hlind, nonamhbula-
tory or physically handizanped residents
are not housed nbove the strees Iavel floor
unless the facility is of 1-hour nrotected
non-cembustible eonstruction (a2s dedned
in National Fire Protection Association
Standard ;2220), fully sprintlered 1-Leur
protected ordinary construction or fully
sprinklered 1-hour protecteci wood frame
construction,

(6) hiaintains conditions relating to
environment and sanitation as set forth
below:

(1) Resident living arcas are designed
and eguipped for the comfors and pri-
vacy of the resident. Tach room is
equipped with or cenveniently loecated
near adequate toilet and bathing facili-
ties arpronriate in numbder, size, and da-
sign to mce! the needs o® residen!s. Fach
room is ot or above grade level and each
residient rcom containg a Suitabie Lted.
closct space whinh provides security and
privacy for clothing and Bersonal belong-
ings, and other approprinte Twmiture;

(A} Rezident vedrooms have no mate
than 4 kodas. Singie resident reoms mens-
ure ot least 100 square feet. and multi-
resident rooins ‘um of 890
square fact nol Y oagency
niay waive in e; _, for such
Dberiods as dosmed apprepriate, provi-
slons which, 1f rizidiv enforced, would
result in un:zasonakle nardship tpon the
facility but ouly if susnh waiver is in ac-
cordance with the particular needs of the
residents and will not adversely afTect
their health and safety. Fach room is
equipped with a resident eall system; or

(B) In the cnse of institutions for the
mentally retarded or persons with re-
lated conditians. the number of residents
In multi-residens bedrooms does not ex-
ceed 12 persons, Single resident roonis
mcasure 100 square feet, and multi-
resident rooms provide a minimum of 80
square feet per ted. The SUrvey agency
may waive in existing buildings, for such
periods as decmed appreovriate, provi-
slons which, if rigidly enforced, would

§ 249.12

result in unreasonabls hardshin upon the
fnstitution but only if such vaiver is in
accordance with the parieclar needs of
the residents and vill not adverscly aflect
their heaith and safety; and

(i) The fecliity has available at all
times a quontity of limen essential for
hroper care and comiort of residents.
Each bed is equipped with cleen linen;

(i) An adequate suphly of Lot woter
for resident use 1s available at all times.
Temperature of hot water at plunibing
fiztures used by residents is auromnatic-
ally regulated by control valies;

(v} Except in the case of an instilu-
tion for the mentaliy retarded or persons
with related conditions, corridors used
by residents are eauipped with fiimly
secured handrails:

(v) Provision is made for Isolating
residents with infectious diseases:

(vi) Areas utilized to provide therany
services are of suficient size and apprc-
priate design to acconunodate necessary
equipinent, conduct examinations, and
provide trcatment:

(vii}) The facility provides one or more
areas for resident dining, diversional,
and social actiivities: and areas used for
corridor trafiic shall not be considered as
arcas for dining, diversional or social
activities:

wiif) If a multipurpese room Is used
for dining and diversional and social ae-
tivitics, there is suni~iznt shace to ac-
commodate all activitics and prevens
their interference with each other;

(%) The facility is accessible to and
funciional for residents, personnel, and
the public. All nesezsary fccominoda-
tions arc made to mect the needs of per-
sons with semi-ambulatory cdisabilities,
sight and hearing disabilities, disabllities
of coerdination. as well as other disabili-
tles In accordance with the American Na-
lional Standards Institute (ANSI)
Standard No. Al17.1 (1961 American
Standard Speeifications for Making
Buildings and Facilitics Accessible to,
and Usable by, the Physically Handi-
capred. The survey agcney may waive in
existing buildings, for such periods as
deemead appropriate, spceific provisions
of ANSI Standard No. All7.1 (1961)
which, if rigidly enforced, would result
In unreasonable khardship upon the facil-
ity, but only if such waiver will not agd-
versely affect the health and safety of
residents. For purposes of ANSI Stand-
ard No. All17.1 (1961), “existing build-
ings” are defined as these facilitios or
parts thereof whose construction plans
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§ 24912 Title 45—Public Welfare

are approved and stamped by the appro-
priate State agency responsible there-
for before the date these regulations be-
come effcctive.

(7) Provides or arranges menus and
meal service so that:

(1) Atleast three meals or their equiva-
lent are served daily, at regular times
with not more than 14 hours between a
substantial evening meal and breakfast:;

(i) A designated staif member suited
by traininig or experience in food man-
agement or nutrition is responsible for
planning ard supervision of menus and
meal service;

{iif) If the facility accepts or retains
Individuals in neced of medically pre-
scribed special diets. the menus for such
diets are planned by a professionally
qualified dietit:an, or arz reviewed and
approved by the attending physician,
and the facility provides supervision of
the preparation and serving of the meals
and their acceptance by the resident;

(v) Menus are planned and feliowed
to meet nutritional needs of residents,
in accordance with physicians' orders
and to the extent medically possible, in
accordance with thez recomianended die-
tary allowances of the Fend and Nutrl-
tlon Board of the National Research

_Council, Natisnal Acacdermy of Scienres;

{v) Reccrds of mienus as aztually
served are retained for 30 days:

(vl) AN {ond is procurcd, stored. pre-
pared, distributed, and served under
sanitary conditions: and

(vi) Individuals needing special
equipmment, imnlements, or utensils to as-
sist them when eating have such items
provided.

(8) Implcments methods and proce-
dures relating to drugs and biologicals
which assure that:

() If the facility does not employ a
licensed phuarmacist, 1t has formnal ar-
rangements with a Heensed pharmaeist
to provide consultaticn en methods and
procedures for orcering, storage, admin-
Istration and disposal and recordkeep-
Ing of drugs and biclozicnls:

(i) Medications administered to a
reslident are ordered either in writing or
orally by the resident’s attending or staff
physiclan. Physician’s oral orders for
prescription drugs are given oniv to a
lcensed nurse, pharmacist, or physician.
All oral orders for medication are Im-
mediately recorded and signed by the
person receiving them and are counter-
signed by the sttending physician in a

manner consistent with good medical
practice;

1iD) ‘Medications not specifically lim-
ited as to time or nuinber of doses when
ordered are controlled by automatic
stop orders or other methods in accord-
ance with written policies and the at-
tending physician is noiified;

vy Self-administration of medication
Is allowed only with permission of the
resident's attending physiclan:

v} A registered nurse reviews
monthly each resident’s medications and
notifies the physician when changes are
appropriate. Medications are reviewed
quarterly by the staff phy-
sician; and

(vi) All personnel administering med!-
cations must have completed a State-
approved trzining program in medica-
vion administration.

(9) Provides health services which as-
sure that each reszident receives treat-
ments, medications, diet. and other
health services as  prescribed and
planned. all hours of cach day, in accord-
ance with the following:

(1Y Immediate sunervision of the fa-
cility’s health scrvices on all davs of cach
week is by a registered nurse or licensed
practical tor vozational) nurze emdlayed
fuil-time on the day shift in the intcr-
madiate care factiity and who is cur-
rently liccnsed to practice in the State:
Provided, That:

(A) In the case of facilities where 2 1i-
censed practical (or vocational) nurse
serves as the supervisor of health serv-
ices, conaultaition is provided by o regls-
tered nurse, throuch formeal contraet, of
regular intervals, but not less than 4
hours weekly:

(B) By January 1973, llcenscd prae-
tical (or vorationald nurses serving as
health services supervisors have train-
ing that includes either graduation from
a State approved schiool of practical
nursing or education and ether training
that is considered by the State authority
responsipble for licensing of practicat
nurses to provide a background that s
equivaleni to graduation from a3 State
approved schoo! of practical nursine, or
have succassfully comipleted the Public
Health Service examination for waivered
licensed practleal (vocational) nursos:
and

{C) Other categorics of Mcensed per-
sonnel with specinl tralning in the care
of residents may serve as eharge nur-es
Provided, That such person Is licensed by
the State in such category following com-
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pletton of a COUrse of training which In-
cludes ot 1east the pumber of classroom
and practice hours in all ol the nuirsing
subjects jnciuded n the program of &
state’ am)rovc(l schoot of hr:ncucal (or
yocationall nursing a5 cvic‘.enccd by &
teport to the single Stote agency vy the
agency o AEenCles of {ne Sinte respon-
sible for the licensure of such personncl
comparing the courses in the respective
curriculd; and

(i Responsible staft members arc on
duty end awake ab all times 10 assure
prompt, apmopriﬂte action in cases of
niury. iNiness, fire of other emergencics:

(iiiy In the case of an jnstiturion {or
the mentally retarded OT nersons with
relaied concitions. with 15 brds of fewer
which has only residents cerdified By 8]
physician as not in need of pros avsional
nursing sorvices. pamg::'nph (o) (B )
and (b of this section may pe meb if
the institution arranges thraunh formal
contract fot the services of A recisterad
nurse oF public nealth . 1rse to ~istb 28
required {or the calc of minor illnessas,
injuries, cv¥ CMOrgencies, and consulla-
iion on the health aspects of the ingivid-
ual plan of aare; and if a responsible
siafl member is on duty ab all vimes who
is immediutcly accessiniz, to whom resi-
dents can renort friuries. symploms of
flincas, and emergoncies;

v A written nealth care plan is dc-
veloped and implemcnted by z\'_)pro',:rinte
staff for each resident in accordance
with jpnsiructions of the atienamng O
stafl ph:,'slc‘.:m. Thne plan is reviewed &N
revised Aas ncedad, but not less often
than quarteriy:

(y) Busing services alt provicded N
aecordance with the reecs of the TeSL-
dents and. in the case ol & {acility other
than an jnstitution for the mentaliy e~
tardged oT persons with related condi-
tions, restorative nursinz care is pro-
vided to each resident to achieve and
maintain the hishest pc\ssib’.e dearet of
function, self-care and ndependence.

(b In addition, for interasedinte cave
{acilitics other than institubions for the
mentally rasarded OF persens with ré-
tated ecnditicns, ihe following standards
specified pursnant to sectiol 19057e)y of
the Social Security Act shall appiv.

(1) The facility is admm‘:stered hy &
person ficensed in the State as a nursing
nhome administrator oo in the case nfa
hospital qualfying 8s an intermediate
care facllity, by the nospital adininistra-
tor, with the necessary authority and
responsibiity for managetent of the

facility and 1mplemcntation of adminis-
Lrative policies.

(2 The admimstrator or an ingivid-
ual on the proicss'mnr-.l staff of the facil-
ity is designaicd 05 yesident sorvices di-
rector and is assigned responsibility for
the coordination and monttornng of the
residents’ overall plans of care.

(3) The facility provides, according to
the needs of each resigent, spccialized
and suppertive renabitative cervices
egither directly or through arranz.‘;ements
with qualified puiside resourses. vnieh
are designed to preserve and tmprové
abilities for independent junciion. pre-
<ent insofar as possible prcgrcssive 1s-
abilitias, and restore maximum funchicn,
and which arc:

{1y Provided under & written plan of
care, geveloped in consultation with the
aptending physicin and if necessary. 41
a::prop-;';atc therapist. The plan s pased
on the attending physici:m‘s orcovs and
an assessmeaent of the rezident's needs.
The resident’s Progress ig reviewed reg-
ularly, and the plan is aitered or reviged
as nCCessarys

(iiy provided It accordance with ac-
cepted protcssmnﬂ practices by quatls
fied therapisis or by qualified assistants
as defined in 20 CT¥R -}Os.llDlun), ).
(). rhy and (¢ of cther supporiive
personncl under nppro;zriatc supervision.

(4) The facility proviaes ov LTTAnges
far social services as needed OV the resi=
dent. designed to promeic preservnuon
of the resident’s physical and mental
health,

() A designated gtafs member suited
by training or exparience is responsible
{or arrangng for social cerviges and for
the integration of social sorvices with
sther etemnenis of the vlan o care:

(i) A plan for such care is recerded in
the resident's veecord and ig-moriedically
evaluated iD conjunction with tre resi-
dsnt’s tatal plan of care.

{3) The facility providas on activities
program designed to encourage restoras
tion to self-care and maintenince of
normal activity whizh asFsures that:

(1) Astaf member avahfied by experl-
ence O training in direeting sroyp ac-
tivity is resnensibie cor the girection and
supervision of the qetivities ProzvRAm;

iy A plan {or indepcendent and group
fetiviticsis developed for each resident in
accordance with his neecs and interesis]

itity The plan is 111001“,701‘:\13(1 in his
overall plan of care and i5 reviewed with
the resldent’s participatic\n at least quar-
terly and aitered as needed;
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(iv) Adequate recreation arcas are
provided with sufficlent cquivment and
materials available to support independ-
ent and groun activities; and

(G) The facility maintains policies and
procedurcs to assurc that each resident’s
health cave is under the continuing su-
pervision of a physician who sees the
resident as needed and in no case less
often than cvery €0 davs, unless justified
otherwise and documented by the attend-
ing physician.

{c) In addition, for Institutions for the
mentally reiarded or persons with related
conditions the following standards speci-
fied pursuant to section 1905(d) of the
Sogcial Sceurity Act shall apuiy.

(1) Residents are admitted when it
has been determined in accordance with
§ 249.10¢c) (L) (v) () that the resident
is In nced of the care and services pro-
vided by the institution.

(2) The institution is administered by
a person licensed in tke State os & nurs-
Ing home administrator or by 2 Quali-
fied Mental Retardation IProfessional
who meets the requirements set forth in
subparagraph (3» of this parnzraph
however, in the case of an institusion li-
censed as a nursing homne, by 2 nerson li-
censed in the State as a nurzing home
administrater, or, in tile caze of a hos-
pital queclifving as an institution for the
mentally retarded or persons with re-
lated conditions, by the hosnital admin-
istrator. The cdministrator has the nec-
essary authority and rcsponsibilily for
management of the institution and im-

. plementation of administrative policies.

(3) The institution provices for a
Qualified Mental Retardation Profes-
sional who is responsible for supervising
the implementation of each resident’s in-
dividual plan of care, integratinz the
various aspects of the institulion’s pro-
gram, recording each resicdent’s progress
and Inltiating periodic review of cach in-
dividual plan of care for necessary mod-
ifications or adjustments. The term
“Qualifie¢ Mental Retardation Profes-
slonal” means:

() A
ter's degree frem an aceredited program
and with specinlized training or 1 year of
expericnce in treating the menially re-
tarded:

(i) A physician lleensed under State
law to practice nedicine or esteopathy
and with specialized training.or 1 year of

cxpericnce in treating the mentally
retarded;

(iii) An educator with a degree in ccu-
cation from an nceredited progranml and
with specialized training or 1 year of ex-
perience in working with the mentally
retarded;

(iv) A social worker with & bachelor’s
degree in social worlz from an cccredited
prezram, or o bachelor's degree in a field
cther than socinl work and at least three
years social vwork experience under the
supervision of a qualified social worker,
and with speciniized training or 1 year
of experience in werking with the men-
tally retarded;

(v) A physical or occunational thara-
pist as defined in 20 CI'R, 405.1101 (m) or
(q) and who has specialized training or 1
year of experience in treating the men-
tally retarcded;

(vi} A speech pathelozist or avdiolo-
gist as defined in 23 CFR 405.1101(L) and
who has specialized training or 1 veor of
experience in treating the mentally re-
tarded,;

(viit A registered nurse whg has spe-
cinlized training or 1 vear of experience
in treating the mentally rotarded:

{viii} A therapeutic recreation specin]-
fst who Is a graduate of an zeceredited
wrogram and where abplicable, iz licenzed
or registered.in the State, arnd who hos
soocizlizzd training or 1 vear of axperi-
eilce in working with the mentally re-
tarded.

(4) The institution provides all neces-
sary resident living services, training,
and guidance in the activities of daily liv
Ing, and devclepment of self-help skills
for * indeprendence. and. as
needzad oy the individual resident, pro-
vides dircctly or {through arrancements
the following:

(i) Dental services to provide evalu-
ation, diagnosis, treatment and annual
review, including care for dental cracer-
gencies. admindsteved by or under the
supervisiecn of a dentist licensed in the
State {o practice dentistry or dentat sur-
gery; .

(i) Physical and oceupational therany
services for purroses: of initinling,
monitoring and foilowup of individual-
ized treatment prorrams rendered by or
un:der the supz2rvision of a phivsician with
special training or experience in the spe-
cialty or a physical therapist or an crcu-
pational therapist as defined in 20 CFR
405.1101(m) or (q);
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(i) Psychological scrvices including
participation in the cvaluation and
periodic reviews, individual trcatment,
and consultation z2nd training services

to program stafl, rendered hy a psycliol--

ogist with o master’s degrec irom an ac-
credited program;

(v) Sccial services aveilable to all
residents as appronriate, including eval~
uation and counseling, withh relerral to,
and use of, other community resouress os
appropriate, participation in perviodic re-
vievss and nplanning for community
placement, discharge and followup serv-
ices:

(v) Specch pathology and audiclogy
gervices to maximize the communication
skills of resicents for purpeses of initia-
tion, monitoring and followun of individ-
ualized treatment pregrams under the
direction of a phyvsician with special
training or expericnce in the snecialty
or a theranist as defined in 20 CFR 405.-
1101(¢t)

(vh) Organized recreational activities
for residents consistent with their necds
and capabilities, including provizion of
adeguate recreation areas, eguipment
and materinls to support indepencdent
and organized activities: and

(vil) Physician services including a
complete physicial examination at least
annually and formal arrangzements to
provide {or medical emeryencies on a 24-
hour, 7-daru-o-week-basis.

£€5) The institution has a direct care
staff which conducts a resident living
program desizned to provide training in
aclivities of daily living and develonment
of self-help and social skills. and te earry
out the recommendations and plans for
treatmmenl of each resident under the

.supervision of a person for persons)

whose training and experience i= appro-
priate for the program and who is quall-
fied to supervisz and direct activities of
daily Hving and

(6) No later than threec years after
the eficctive date of these reulations the
instituilon meets the standards specified

“In § 249.13. For institutions dnlermined

to meet the standards specified In
§ 243.13, the following =ections of para-
graphs (n) and (¢) of this section do not
apply: () (1) (D, (i), (dv), (v) and (v]);
(a)(4): () (B WD (B, GiDh, v), vy,
(vil), and (viiD) ; (2) (T); (@) (B); (e)(4);
and (¢) (5).

{39 FR 2223, Jan. 17T, 1974, 39 FIt 8918, Mar. 7,
1974]
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facility services in institutions for the
mentaily retirded or persons with re-
lated conditions,

Effeclive not later than 3 wvcars after
the effective dale of these reculations
the standards for intermediate ¢are {a-
cility services (as cdefined in § 249.10L)
(13)) In an institution for the mentally
retarded or persons with related condi-
tlons which are spscified by the Secre-
tory pursuant to secrion 1505(¢) anrd (&Y
of the Seocial Securily Act and referred
to In § 249.12(¢) (6), are specified in this
scetion. At such time as an instifutien is
deemed to meet the standards contained
in this seetion, such Instituiicn il no
longer Le required to meet the ioliowing
provisions of § 249.12: (2> (1) (13, (i),
av), (v) and (v ; () (2); () (G (DD (B,
i, vy, vy, (viD) and (vl () (1) ;
(a)Y(&); (X (4); and () (5),

(a) Adminisiraiive policies and prac-
tices—(1) General policies and practices.
(1) The facilitv shall have o written cut-
line of the philesophy, objectives. nnd
gonls it is striving to achieve, thas is
available for distribution to s:aff, con-
sumer representatives, and the Interested
pitblic, and that skall include hut need
not nelJimiied to:

(A) Its role in the State comprehen-
sive program far the mentallv retarded;
(B) Its goals for its residents; and

(C) Its concept of its relationshnip to
the parents of Its residents, or to thelr
surrogates. .

({D) The faellity shall have a written
statement of policies and nrocedures
concerning the rights of residents that
assure the clvil richtis of all residanta.

(iiy The facility shall have a written
statemenst of policies and procedures thot
protect the finoncial interests of vesi-
dents and when large sums accrue to the
resident, provide for counseling of the
resident concerning thelr use, and for
nppropriate protectlon of such funds.
These polictes shall permit normmalized
and ncrinnrlizing possession and use of
money by residents for work payment
and proparty adminlstration as, for ex-
ample, In performing cash and check
transactions and in buying clothes ana
other items:

{iv) Policies and procedures In the
major operating units of the faeility shall
be deseribed in manuais that are current,
relevant, available, and followed.



