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Opinion

ERICKSON, Justice.

*1 In this class action, the trial court held that
respondents, administrators of state social services
programs, violated the Equal Protection Clause of the
Fourteenth Amendment to the United States Constitution
and section 504 of the Rehabilitation Act of 1973, 29
U.S.C. § 794 (1988), by failing to provide the petitioner,
Duc Van Le, and the members of the class of low income
mentally ill persons with the same Home and
Community—Based Services (HCBS) program that is
provided to elderly, blind, and disabled persons. The trial
court ordered respondents to provide HCBS benefits to
the class members. Respondents appealed the trial court
judgment to the court of appeals. We accepted certiorari
before judgment pursuant to C.A.R. 50 and now reverse
the judgment of the trial court.

Petitioner Duc Van Le is a low income mentally ill
resident of Colorado who requires round-the-clock skilled
nursing care. He lived in a nursing home for several years
until it was determined that the nursing home
environment was no longer conducive to his further
improvement. Petitioner was then moved to an
independent living facility, where he continued to receive
supervision. In August 1988, he applied for Medicaid
reimbursement for the services he was receiving at the
facility. Respondent Colorado Department of Social
Services determined that petitioner qualified financially
for HCBS, but denied his application because he is
mentally ill. Petitioner commenced this class action in
November 1988 to obtain HCBS benefits for himself and
for a class of similarly situated “low income mentally ill
residents of Colorado.” The class certified by the trial
court, pursuant to C.R.C.P. 23(b)(1) and (2), was:

Low income mentally ill residents
of Colorado who, because of their
mental illness, qualify for skilled or
intermediate care under Title XIX
of the Social Security Act,’ but
who have been and are being
deprived by the State of Colorado
of home and community based
services under Title XIX of the
Social Security Act, solely on the
basis of their mental illness,
although such services are provided
to physically disabled adults, and
who claim that this deprivation
violates their rights under the
Social Security Act, the
Rehabilitation Act of 1973 and the
Fourteenth Amendment of the
United States Constitution.

Duc Van Le v. Ibarra, No. 88CV22641, slip op. at 1-2
(Denver Dist. Ct. Aug. 23, 1990).

Respondents administer Colorado’s HCBS programs and
were sued in their official capacities as the directors of the
Colorado Department of Social Services and the Colorado
Department of Institutions, and as members of the
Colorado Board of Social Services. From 1982 through
1985, respondents administered programs that provided
HCBS benefits to low income elderly, blind, physically
disabled, developmentally disabled, and mentally ill
persons. The HCBS programs were paid for in part by
federal funds obtained by the state under Medicaid
waivers. See Social Security Act § 1915(c)(1), 42 U.S.C.
§ 1396n(c)(1) (1988). HCBS waivers initially last three
years but, upon proper application, may be extended for
additional five-year periods. 42 U.S.C. § 1396n(c)(3). In
1985, respondents applied for renewal of Colorado’s 1982
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HCBS waivers. The federal government renewed the
HCBS waivers for the state’s elderly, blind, and disabled
HCBS programs, but did not renew the waiver for the
state’s mentally ill program. As a result, respondents
stopped providing HCBS benefits to mentally ill persons,
but continued HCBS benefits for elderly, blind, and
disabled persons.?

*2 Petitioner claimed that he was deprived of HCBS
benefits in violation of the Equal Protection Clause of the
Fourteenth Amendment to the United States Constitution
and section 504 of the Rehabilitation Act of 1973 and
sought injunctive relief to prevent the denial of HCBS
benefits to himself and the class. In a “decision and order”
dated August 23, 1990, the trial court ruled in favor of the
petitioner on both claims and ordered respondents to
provide HCBS benefits to the class “[s]Jo long as
[respondents] provide HCBS benefits to elderly, blind and
physically disabled persons.” Respondents appealed and
we granted certiorari before judgment pursuant to C.A.R.
50 to determine whether the Equal Protection Clause or
section 504 forbids Colorado from offering HCBS
benefits to elderly, blind, and disabled persons without
offering precisely the same services to mentally ill
persons. We also granted certiorari to determine whether
there is a basis for imposing liability on respondent Henry
Solano, Director of the Colorado Department of
Institutions since he did not provide HCBS services to
physically disabled persons. We reverse the judgment of
the trial court and hold that respondents did not violate the
Equal Protection Clause or section 504 by refusing to
provide HCBS benefits for the members of the class of
low income mentally ill persons. Our resolution of the
first issue eliminates the need to address the potential
liability of the respondent Solano.

The Stipulated Facts

Section 1915(c) of the Social Security Act authorizes
states to provide HCBS programs for elderly, blind, and
physically disabled persons; developmentally disabled
persons; and mentally ill persons. The parties stipulated
that the provision was meant to prevent the unnecessary
institutionalization of those persons, contain costs of
long-term nursing home care for them, and provide them
with more appropriate community-based services. The
HCBS programs are jointly funded by the federal and
state governments. Federal financial assistance under
Medicaid covers between fifty and seventy-five percent of
the cost of the HCBS programs. The federal government
reimburses the state under an HCBS “waiver” obtained

under section 1915(c) of the Social Security Act.’ To
receive an HCBS waiver, the state must demonstrate that
the individual HCBS program is “cost effective.” To be
cost effective, an HCBS program must cost less per
eligible individual than would Medicaid reimbursed
nursing home care.*

In 1982, Colorado obtained HCBS waivers for elderly,
blind, physically disabled, developmentally disabled, and
mentally ill persons. In 1985, Colorado applied for an
extension of the HCBS waiver program for mentally ill
persons, but the application was denied by the Health
Care Financing Administration of the Department of
Health and Human Services. The Administrator stated
that regional investigators had determined that a majority
of Colorado’s mentally ill HCBS recipients were not
eligible for Medicaid because, absent the waiver, they
would be patients in mental institutions. See Social
Security Act § 1905(a), 42 U.S.C. § 1396d(a) (Medicaid
does not include payments for care or services for an
individual between twenty-one and sixty-five years of age
who is a patient in an institution for mental diseases). The
Administrator, in a letter to the Colorado Department of
Social Services, which is incorporated by reference in the
stipulations, stated that Colorado had attempted to
circumvent federal HCBS requirements by holding
patients released from mental institutions for fifteen days
before placing them in the HCBS waiver program for the
mentally ill. The state’s ‘“holding” procedure was
insufficient to make the individuals eligible for Medicaid
benefits. The Administrator also noted several problems
with Colorado’s cost effectiveness calculations. The
Colorado Department of Institutions decided not to
submit a revised application and terminated the mentally
ill HCBS program. It continued to operate HCBS
programs for elderly, blind, and disabled persons under
renewal waivers it obtained for these programs.

*3 The parties stipulated that HCBS services would
greatly benefit the class.’” The Executive Director of the
Colorado Department of Social Services referred to the
HCBS services as essential to (1) the care and treatment
of the long-term mentally ill population, and (2) the cost
containment of nursing care for that population. No
existing state program provides the class with the HCBS
program services that are currently provided to elderly,
blind, and physically disabled persons. The stipulation
also provided that the class has been and will be denied
HCBS services solely because their primary diagnosis is
mental illness. At the time of the stipulation, 635 persons
with a primary diagnosis of mental illness were living in
Medicaid-certified nursing homes in Colorado.

Colorado law previously required respondents to seek
HCBS waivers for the mentally ill and developmentally
disabled. See Home and Community-based Services for
Mentally Ill Persons and Persons with Developmental
Disabilities Act, §§ 26-4.5-201 to -212, 11B C.R.S.
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(1989) (current version at §§ 26-4-621 to —647 (1991)
(Home and Community-based Services for Persons with
Developmental Disabilities Act)).® In 1991, the General
Assembly repealed the statutory language that authorized
respondents to seek an HCBS waiver for mentally ill
persons.” See Home and Community-based Services for
Persons with Developmental Disabilities Act, ch. 217,
secs. 1-8, §§ 26-4.5-201 t0-209, 1990 Colo. Sess. Laws
1380—82 (current version at § 26-4-621 to —631, 11B
C.R.S. (1991 Supp.)). The new statute states:

It is the’intent of the general assembly to provide
cost-effective services in the least restrictive setting to
individuals who are mentally ill. It is from that
philosophy that the general assembly authorized and
the state implemented a home and community-based
services program under the auspices of a federal
medicaid waiver. Inasmuch as the federal government
has been unwilling to continue Colorado’s waiver for
mentally ill persons, the enabling state statutory
provisions for that medicaid funded program are
hereby removed. However, the general assembly has an
ongoing interest in examining the needs of those who
are in need of long-term care because of their mental
illness and in the most cost-effective mental health and
supportive services as may be necessary to allow the
greatest degree of independence. In furtherance of this
intent, the department of institutions is charged to
report to the general assembly on or before January 1,
1991, on any additional statutory, budget, or
administrative modifications that will facilitate the goal
of home and community-based care for the mentally ill.
§ 26-4-622(1) (emphasis added). The remainder of the
new statute retains the same purposes and provisions as
before, but is limited to developmentally disabled
persons. The state is also required by statute to seek an
HCBS waiver for elderly, blind, and disabled persons.
See § 26-4-601 to —612.
*4 The parties stipulated that the United States
Department of Health and Human Services’ position on
Colorado’s ability to obtain an HCBS waiver for the
mentally ill was set forth in a May 17, 1990, letter from
the Administrator to United States Representative Patricia
Schroeder. The Administrator stated that the federal
statutes did not prohibit the mentally ill from obtaining
HCBS benefits. He explained, however, that other
provisions of the Medicaid statute limit the availability of
HCBS benefits for the mentally ill. Under section
1905(a), Medicaid is not available for individuals between
twenty-one and sixty-five who are inpatients in mental
institutions. Most of the recipients of the benefits under
Colorado’s HCBS program for mentally ill persons were
previously inpatients in mental institutions and, as such,
were not receiving Medicaid benefits prior to entry into
the HCBS program. An HCBS program that included
these individuals, therefore, would not be budget neutral.
The Administrator stated that the Health Care Financing

Administration applies the same standards to waivers for
the mentally ill that it does on all other waivers.* He said,
“If Colorado wishes to request aln HCBS waiver] for the
mentally ill, it must show that its proposal meets the
statutory requirements, including a showing of budget
neutrality.” The Administrator noted that at that time only
Vermont had an operational HCBS waiver for the
mentally ill.

Finally, the parties stipulated that petitioner and the class
members are protected handicapped persons within the
meaning of section 504 of the Rehabilitation Act of 1973.

The Trial Court Order

The trial court heard testimony from three local HCBS
providers and the Assistant Director of the Division of
Mental Health of the Colorado Department of Institutions,
who prepared the 1985 HCBS waiver application for the
mentally ill. The trial court incorporated the stipulated
facts into its findings and made the following additional
findings based on the testimony. First, the trial court
found that an HCBS program similar to the one provided
for elderly, blind, and disabled persons was “necessary to
maintain [petitioner] and class members in stable
condition in the community, and to avoid
institutionalization of such persons in hospitals and
nursing homes.” Second, without HCBS benefits, the
class “will continue to experience the revolving door
syndrome of hospitalization, nursing home placement,
placement in the community, de-stabilization and
re-hospitalization.” Third, the state “failed to exercise
reasonable diligence to seek out federal financial
assistance, which is currently available” because it made
no attempts to correct and resubmit its rejected 1985
waiver application or to challenge the rejection. Fourth,
the cost burden of providing HCBS benefits to the
mentally ill is insignificant in light of the benefits to the
class ($46 per day for HCBS benefits prevents
hospitalization at a rate of $400 per day). Fifth, there are
sufficient funds to provide HCBS benefits to the class
because the state is not utilizing all the funds allotted to
the HCBS programs for the elderly, blind, and disabled.
Finally, the trial court found that the petitioner and the
class members meet all the medical and financial
qualifications for HCBS benefits and are, therefore,
“otherwise qualified handicapped persons” within the
meaning of section 504 of the Rehabilitation Act of 1973.

*5 The trial court determined that section 1915(c) of the
Social Security Act “establishes a single, unified HCBS
waiver program for all otherwise eligible persons who,
without the provision of such services, would require
hospitalization, or skilled or intermediate nursing home
care.” Section 1915(c) states that it establishes the waiver
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program for approved state HCBS plans of

care to individuals with respect to
whom  there has been a
determination that but for the
provision of such services the
individuals would require the level
of care provided in a hospital or
nursing facility or intermediate care
facility for the mentally retarded
the cost of which could be
reimbursed under the State plan.

42 U.S.C. § 1396n(c)(1). The trial court found that
petitioner and the class were such individuals and,
therefore, could not “be excluded from receiving HCBS
program services solely by reason of their disability.” The
trial court also rejected respondents’ contention that
mentally ill persons could be denied HCBS services on
the basis of “scarce public dollars” because it found that
federal funds were equally available for the mentally ill
HBCS program as for the other HCBS programs.

Applying strict scrutiny and rational basis review, the trial
court found that respondents failed to show either a
compelling or a legitimate governmental interest for the
denial of HCBS benefits to mentally ill persons. It stated
that petitioner and the class “are entitled to meaningful
access to the same HCBS programs which are currently
provided to elderly, blind, and physically disabled
persons.” The trial court concluded that respondents
discriminated against petitioner and the class in violation
of the Equal Protection Clause of the United States
Constitution and section 504 of the Rehabilitation Act of
1973. See 45 C.F.R. § 84.4 (1991).° Consequently, the
trial court enjoined respondents from basing any denial of
HCBS benefits to the class on the ground that their
primary diagnosis was mental illness. The trial court
ordered that so long as respondents provide HCBS
benefits to elderly, blind, and physically disabled persons,
respondents must provide the same benefits to petitioner
and the class members."

11

The Federal HCBS Medicaid Waiver

Before 1981, Medicaid provided little coverage for
long-term noninstitutional care, but offered full or partial
coverage for similar care in an institution. [1981-1982
Transfer Binder] Medicare & Medicaid Guide (CCH)
31,532, at 9603-04. Many elderly, disabled, and
chronically ill people lived in institutions, not to receive

medical care, but to receive home health care and social
services that they were unable to pay for without
Medicaid coverage. Id. at 9604. To remedy the situation,
Congress enacted section 1915(c) of the Social Security
Act 42 U.S.C. § 1396n(c) (1988) (current version at 42
U.S.C.A. § 1396n(c) (West 1992)), which authorized the
Secretary of the Department of Health and Human
Services to waive certain Medicaid statutory limitations,"
so that a state could be reimbursed for providing a broad
array of home and community-based services to
individuals who would otherwise require the level of care
provided in a hospital, nursing, or intermediate care
facility. Social Security Act § 1915(c)(1), 42 U.S.C. §
1396n(c)(1).”

*6 The Medicaid statutes and regulations allow states to
target eligible population groups. The Health Care
Financing Administration described the flexibility of state
HCBS programs under a section 1915(c) waiver in the
following manner:

Under the waiver, home and
community-based services do not
have to be provided throughout the
State. Also, a State can choose to
provide home and community
based services to a limited group of
eligibles, such as the
developmentally  disabled. The
State is not required to provide the
services to all eligible individuals
who require an [intermediate care
facility] or [skilled nursing facility]
level of care.

[1985 Transfer Binder] Medicare & Medicaid Guide
(CCH) q 34,532, at 9588. Thus, a state may target patients
in a class defined by a specific illness or disability. 42
U.S.C. § 1396n(c)(7)(A);" Beckwith v. Kizer, 912 F.2d
1139, 1140 (9th Cir.1990). However, a request for a
waiver must be limited to one of three target groups or
any state-defined subgroup: (1) aged or disabled, or both;
(2) mentally retarded or developmentally disabled, or
both; or (3) mentally ill. 42 CF.R. § 441.301(b)(6)
(1990).

Before the federal government will grant a waiver, the
state must assure and convince the Department of Health
and Human Services that: (1) it will protect the health and
welfare of individuals provided services under the waiver
and will be financially accountable for the funds
expended; (2) it will evaluate the need for inpatient
services in hospitals, nursing facilities, and intermediate
care facilities for the mentally retarded; (3) it will inform
individuals who are likely to need the level of care
provided in a hospital, skilled nursing facility, or
intermediate care facility of available feasible alternatives
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and will allow the individuals to choose the method of
care; (4) it will be able to prove by estimation that the
yearly average per capita expenditure for an HCBS
waiver program does not exceed the average per capita
expenditure if the waiver had not been granted; and (5) it
will provide yearly data on the impact of the waiver. 42
U.S.C. § 1396n(c)(2)(A)-(E). Regulations describing the
Health Care Financing  Administration  waiver
requirements relating to the state assurances are provided
at 42 C.F.R. § 441.302 (1990). The federal government
uses a complex formula involving fourteen variables to
assure the federal government that a proposed HCBS
program will be cost effective. See 42 C.F.R. § 441.303.
In addition, the Health Care Financing Administration
publishes guidelines for obtaining an HCBS waiver. See
State Medicaid Manual, HCFA—Pub. 454, § 4440-4446
(Sept.1988 & Aug.1991), reprinted in 3 Medicare &
Medicaid Guide (CCH) q 14,625, at 6328-40; State
Medicaid Manual, HCFA—-Pub. 45-2, § 2110 (Sept.1989),
reprinted in 3 Medicare & Medicaid Guide (CCH) ¢
14,625, at 6324.

The trial court arrived at two legal conclusions that are
not supportable in light of the federal statutes and their
attendant regulations and guidelines. First, the trial court
concluded,

*7 This statute [Social Security Act
§ 1915(c)(1), 42 US.C. §
1396n(c)(1) ] does not limit
participation in the HCBS waiver
program to any specific category of
persons who would otherwise be
institutionalized. Indeed, there is no
provision in the statute which
authorizes states to offer HCBS
programs for the elderly, blind and
physically disabled while
discriminating  against  eligible
mentally ill persons solely on the
basis of the nature of their
disability. To the contrary, the
statute establishes a single, unified
HCBS waiver program for all
otherwise eligible persons who,
without the provision of such
services, would require
hospitalization, or skilled or
intermediate nursing home care.

(Emphasis added.) We disagree.

Section 1915(c)(7)(A) of the Social Security Act
contemplates that cost effectiveness calculations will be
made for waivers that apply to “individuals with a
particular illness.” 42 U.S.C. § 1396n(c)(7)(A). Similarly,
the implementing regulations require a separate waiver

application for the mentally ill. See 42 C.F.R. §
441.301(b)(6). The Medicaid HCBS waiver plan, when
viewed in its entirety, provides an incentive, by way of
financial assistance and waived general requirements, for
states to create flexible HCBS programs for discrete target
groups.

Second, because federal financial assistance is available
to provide HCBS benefits to the mentally ill, and because
the Health Care Financing Administration applies the
same standards to mentally ill HCBS waivers that it
applies to all other requests, the trial court concluded,
“federal funds are equally available for HCBS programs
for the mentally ill as for HCBS programs for the elderly,
blind and physically disabled.” We do not agree that the
existence of funds and similar application requirements
compel such a conclusion. The application process is
complex and requires many calculations specific to each
target group. On the record before us it is impossible to
determine ~ whether  respondents  would, upon
reapplication, be able to obtain a section 1915(c) waiver
for the mentally ill, in general, or for the specific class in
issue. Moreover, although many states have HCBS
waivers for the mentally retarded and developmentally
disabled, no state currently has an HCBS waiver for the
mentally ill. See 3 Medicare & Medicaid Guide (CCH)
14,625, at 6340 to 6349-3. Consequently, the trial court’s
conclusion that federal funds are equally available for the
mentally ill is unsupportable. The record merely shows
that federal funds, regardless of the target group, are
evaluated under the same criteria, and that Colorado’s
application for a waiver was denied in 1985.

111

The Colorado HCBS Statute

The federal HCBS waiver statute and regulations do not
require a state to institute HCBS programs as part of a
state Medicaid plan. However, respondents were required
by state statute to provide HCBS benefits to the mentally
ill as well as the developmentally disabled. See §§
26-4.5-201 to 212, 11B C.R.S. (1989). In May 1990,
three months before the district court order, the act was
amended and the mentally ill were excluded. See Home
Community-based  Services  for  Persons  with
Developmental Disabilities Act, ch. 217, 1990 Colo. Sess.
Laws 1380-82 (currently codified at §§ 26-4-621 to
—631, 11B C.R.S. (1991 Supp.)). The current statute does
not require respondents to provide HCBS benefits to the
mentally ill and, therefore, cannot be the basis of
injunctive relief requiring the provision of HCBS benefits
to the class.
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*8 Under the prior statute, respondents were to use a
variety of funding sources for HCBS mentally ill
programs, including federal financial assistance under
Medicaid. § 26-4.5-204(1)(a), 11B C.R.S. (1989).
However, HCBS benefits were to be provided to eligible
mentally ill persons “[s]ubject to the availability of
federal financial participation.” § 26-4.5-208(1), 11B
C.R.S. (1989).

v

Equal Protection

Petitioner and the class contend that their rights to equal
protection under the Fourteenth Amendment of the United
States Constitution were violated by respondents’ denial
of HCBS benefits. They contend that mentally ill persons
are a suspect class and, therefore, that the state’s unequal
treatment must be subjected to strict scrutiny. Petitioner
and the class contend that strict scrutiny is also proper
because they have a fundamental liberty interest in being
free from the undue bodily restraint inherent in
institutionalization. Alternatively, petitioner and the class
contend that the denial of HCBS benefits is not rationally
related to any legitimate government interest. We
disagree.

The rational basis test is the proper standard for review
because mentally ill persons are neither a suspect nor a
quasi-suspect class and petitioners and the class do not
have a fundamental right to receive HCBS benefits.
Furthermore, petitioners have not met their burden of
showing that respondents lacked a rational basis for
discontinuing the HCBS program for the mentally ill.

In City of Cleburne v. Cleburne Living Center, Inc., 473
U.S. 432, 446 (1985), the Supreme Court held that mental
retardation is not a suspect or quasi-suspect classification
for the purposes of equal protection review.
Consequently, legislative decisions relating to mentally
retarded persons will be upheld so long as the
classification is rationally related to a legitimate state
interest. Id.; see State v. DeFoor, No. 90SA351, slip op.
at 10 (Colo. Feb. 3, 1992). The Court in Cleburne
reasoned that, “where individuals in the group affected by
law have distinguishing characteristics relevant to
interests the State has the authority to implement, the
courts have been very reluctant ... to closely scrutinize
legislative choices as to whether, how, and to what extent
those interests should be pursued.” 473 U.S. at 441-42.
Mental retardation differs from classifications requiring
enhanced scrutiny because a state has a legitimate interest

in treating mentally retarded persons differently due to
their “reduced ability to cope with and function in the
everyday world.” Id. at 442. Requiring a state to justify its
legislation under a heightened scrutiny standard may
result in less beneficial legislation for the mentally
retarded. Id. at 444.

The Cleburne analysis applies equally to persons
suffering from mental illness. Mentally ill persons, to
varying degrees, also may have a reduced ability to cope
and function in the everyday world." Recognizing this,
the General Assembly has sought to enact legislation
beneficial to, rather than harmful to, the mentally ill. See
Care and Treatment of the Mentally Il Act, §§
27-10-101 to —129, 11B C.R.S. (1989 & 1991 Supp.).
Indeed, the Court in Cleburne indicated that the mentally
ill are similarly situated, for equal protection purposes, to
the mentally retarded, who it declined to qualify as a
suspect or quasi-suspect class:

*9 [I]f the large and amorphous class of the mentally
retarded were deemed quasi-suspect for the reasons
given by the Court of Appeals, it would be difficult to
find a principled way to distinguish a variety of other
groups who have perhaps immutable disabilities setting
them off from others, who cannot themselves mandate
the desired legislative responses, and who can claim
some degree of prejudice from at least part of the
public at large. One need mention in this respect only
the aging, the disabled, the mentally ill, and the infirm.
We are reluctant to set out on that course, and we
decline to do so.
473 U.S. at 445-46 (emphasis added).
Petitioners claim that the mentally ill are a suspect class
as a result of the Americans with Disabilities Act of 1990,
Pub.L. No. 101-336, 104 Stat. 328 (codified at 42
US.C.A. §§ 12101-12213 (West Supp.1991)), which
states:

The Congress finds that
individuals with disabilities are a
discrete and insular minority who
have been faced with restrictions
and limitations, subjected to a
history of purposeful unequal
treatment, and relegated to a
position of political powerlessness
in our society, based on
characteristics that are beyond the
control of such individuals and
resulting from stereotypic
assumptions not truly indicative of
the individual ability of such
individuals to participate in, and
contribute to, society....

42 US.C.A. § 12101(a)(7). The Americans with
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Disabilities Act is not applicable here because this case
was not brought under that Act and that Act was not in
effect at the time of trial.

To declare the mentally ill to be a suspect or quasi-suspect
class would be contrary to previous decisions of the
United States Supreme Court that have interpreted the
Equal Protection Clause of the United States Constitution.
The Supreme Court has thus far set out only three
categories which it terms suspect classes: race, alienage,
and national origin. 473 U.S. at 440. Classifications based
on those factors are subjected to strict scrutiny because
those “factors are so seldom relevant to the achievement
of any legitimate state interest that laws grounded in such
considerations are deemed to reflect prejudice and
antipathy ... and because such discrimination is unlikely
to be soon rectified by legislative means.” Id. The Court
identified classifications based on gender and illegitimacy
as quasi-suspect and deserving of an intermediate
standard of review. Id. at 440-41. It distinguished
classifications based on age and mental retardation on the
ground that individuals in those groups “have
distinguishing characteristics relevant to interests the
State has the authority to implement.” Id. at 441. The
Court stated that “[i]n such cases, the Equal Protection
Clause requires only a rational means to serve a legitimate
end.” Id. at 442. Thus, the rational basis test is appropriate
here unless petitioner can demonstrate that he is being
deprived of a fundamental right. See Colorado Dept. of
Social Servs. v. Board of County Comm’rs, 697 P.2d 1, 13
(Colo.1985); see also Shapiro v. Thompson, 394 U.S. 618
(1969), overruled in part on other grounds by Edelman v.
Jordan, 415 U.S. 651 (1974).

*10 Dandridge v. Williams, 397 U.S. 471, 484-85 (1970),
stated that while public welfare assistance “involves the
most basic economic needs of impoverished human
beings,” it is not a fundamental right. Respondents do not
have a duty to provide services to prevent the
institutionalization of petitioner or the class. The
provision of services requested here is distinguished from
the infringement on liberty involved in the commitment of
a person to an institution, see People v. Stevens, 761 P.2d
768 (Colo.1988), or the deprivation of services to persons
so confined, see Youngberg v. Romeo, 457 U.S. 307
(1982). In Youngberg, the Court determined that the state
had a duty to provide certain services to an
institutionalized individual, but stated, “As a general
matter, a State is under no constitutional duty to provide
substantive services for those within its borders.” Id. at
313.

Since mental illness is not a suspect or quasi-suspect
classification and no fundamental interest is involved, the
classification here is subject to rational basis review.
Under rational basis review, we must uphold a
classification if it is rationally related to a legitimate
governmental interest. 473 U.S. at 446. The trial court

determined that respondents did not show that the
classification based on mental illness was rationally
related to a legitimate governmental interest. In so
concluding, the trial court erroneously placed the burden
on the respondents. The burden to prove “beyond a
reasonable doubt that the classification is not rationally
related to a legitimate state objective” properly lies with
the party challenging the constitutionality of the
classification. See Parrish v. Lamm, 758 P.2d 1356, 1370
(Colo.1988). We find that petitioner and the class did not
meet their burden.

Petitioner has not shown that respondents lacked a
rational basis for their 1985 decision not to reapply for an
HCBS waiver for the mentally ill. At that time, only
Vermont had a waiver for the mentally ill. According to
the testimony of the Assistant Director of the Division of
Mental Health of the Colorado Department of Institutions,
who prepared the 1985 application, the cost of
reapplication was approximately $30,000. The Assistant
Director testified that a federal official said that Colorado
had little chance of receiving an HCBS waiver for the
twenty-two to sixty-four-year-old mentally ill population.
See Beckwith v. Kizer, 912 F.2d 1139, 1144 (9th
Cir.1990) ( “Definition of any waiver class necessarily
involves difficult policy judgments concerning where the
services would most efficiently be used.”). Due to the cost
of reapplication and the slight chance of obtaining a
waiver, it was not irrational for respondents to make a
policy judgment to discontinue the HCBS program for the
mentally ill and the petitioner has not proven an equal
protection violation.

Section 504 of the Rehabilitation Act

Section 504 of the Rehabilitation Act of 1973, 29 U.S.C.
§ 794 (1988), provides in relevant part:

*11 No otherwise qualified
handicapped individual in the
United States ... shall, solely by
reason of his handicap, be excluded
from the participation in, be denied
the benefits of, or be subjected to
discrimination under any program
or activity receiving Federal
financial assistance....

The parties here stipulated that petitioner and the class are
“otherwise qualified handicapped individuals” who were
denied the benefits of the HCBS program solely because
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they are mentally ill. Thus, we need not address these
elements and we deal only with the last requirement:
Section 504 applies only for programs receiving federal
funds. The Supreme Court said:

Congress limited the scope of § 504 to those who
actually “receive” federal financial assistance because
it sought to impose § 504 coverage as a form of
contractual cost of the recipient’s agreement to accept
the federal funds. “Congress apparently determined that
it would require contractors and grantees to bear the
costs of providing employment for the handicapped as
a quid pro quo for the receipt of federal funds.” ...
Under ... § 504, Congress enters into an arrangement in
the nature of a contract with the recipients of the funds:
the recipient’s acceptance of the funds triggers
coverage under the nondiscrimination provision.... By
limiting coverage to recipients, Congress imposes the
obligations of § 504 upon those who are in a position to
accept or reject those obligations as a part of the
decision whether or not to “receive” federal funds.

United States Dep’t of Transp. v. Paralyzed Veterans of
America, 477 U.S. 597, 605-06 (1986)."

Respondents did not make the decision to receive federal
funds for the HCBS program for the mentally ill and,
therefore, were not in a position to accept or reject the
obligations of section 504. Under section 1915(c) of the
Social Security Act, states must apply individually for
HCBS program waivers for each of the following target
groups or subgroups thereof:

(i) Aged or disabled, or both.

(i1)) Mentally retarded or developmentally disabled,
or both.

(iii) Mentally ill.

42 C.F.R. § 441.301.(1990). The HCBS waiver program
is thus divided into at least three different programs.
Although respondents receive federal funds for other
HCBS programs, the HCBS program for the mentally ill
has not received federal funds since 1985. That year
respondents applied for and were denied an HCBS waiver
for the target group of mentally ill persons. Respondents
discontinued the HCBS program for the mentally ill only
after the federal government denied funding for the
program. Therefore, under the Supreme Court’s reasoning
in Paralyzed Veterans, since respondents did not accept
funds for an HCBS program for the mentally ill, the
nondiscrimination provision of section 504 was not
triggered. Moreover, the 1990 amendment of Colorado’s
home and community-based services statutes eliminated
the enabling statutory provisions for the Medicaid-funded
HCBS program for the mentally ill.

*12 We hold that section 504 is not applicable here
because the HCBS waiver program at issue does not
receive federal funds. Therefore, respondents did not
violate section 504 in denying HCBS benefits to
petitioner and the class.

VI

We conclude that the respondents did not violate the
Equal Protection Clause of the Fourteenth Amendment to
the United States Constitution or section 504 of the
Rehabilitation Act of 1973, 29 U.S.C. § 794 (1988), by
denying HCBS benefits to the petitioner and the class.
We, therefore, reverse the trial court judgment requiring
respondents to provide HCBS benefits to the petitioner
and the class members. Since we reverse the trial court
judgment, it is unnecessary for us to address whether
respondent Solano should be dismissed from this class
action.

QUINN J.,, dissents and LOHR 1J., joins in dissent.

QUINN, Justice, dissenting:

*12 “ ‘The moral test of government is how it treats those
who are in the dawn of life, the children; those who are in
the twilight of life, the aged; and those who are in the
shadows of life, the sick, the needy, and the handicapped.’
” Arnold v. Dep’t of Health Services, 775 P.2d 521, 537
(Ariz.1989) (quoting Hubert H. Humphrey). The mentally
ill certainly fall within the latter category.

The majority’s rejection of Duc Van Le’s and the class
members’ challenge to the state’s denial of Home and
Community—Based Services (HCBS) to low-income
mentally ill persons who qualify for skilled or
intermediate care under the Social Security Act, 42 U.S.C.
§ 1396 et. seq. (1988), fosters the perpetuation of a
substantial underclass of mentally ill citizens whose
continued state of dependency is caused by governmental
indifference to or neglect of basic human needs. Because [
cannot square the state’s action in this case with either the
Equal Protection Clause of the Fourteenth Amendment to
the United States Constitution or with section 504 of the
Rehabilitation Act of 1973, 29 U.S.C. § 794 (1988), I
dissent.
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The purpose of the Medicaid Assistance Program,
authorized by Title XIX of the Social Security Act, is to
enable each state, as far as practicable, to furnish medical
assistance to families with dependent children and to the
aged, blind, or disabled whose income or resources are
insufficient to meet the costs of necessary medical
services and to help such families and individuals to attain
or retain a capacity for independence or self care. 42
U.S.C. § 1396 (1988). The Medicaid program is jointly
financed by the federal and state governments and is
administered by the state. “Within broad Federal rules,
each State decides eligible groups, types and range of
services, payment levels for services and administrative
and operating procedures. Payments for services are made
directly by the State to the individuals or entities that
furnish the services.” 42 CFR § 430.0 (1991).

As part of the Medicaid program, the federal government
pays a portion of the costs of twenty-one categories of
services including, but not limited to, inpatient hospital
services other than services in an institution for mental
diseases,' outpatient hospital services, nursing facility
services for individuals twenty-one years or older other
than services in an institution for mental diseases, other
medical care recognized by state law, home health care
services, private duty nursing services, services in an
intermediate care facility for the mentally retarded other
than in an institution for mental diseases, and
case-management services. 42 U.S.C. § 1396(d) (1988).
Medicaid benefits thus are available for mentally ill
persons who receive some level of health-care services at
facilities other than institutions for mental diseases. See
Connecticut Dept. of Income Maintenance v. Heckler, 471
U.S. 524, 529 (1984) (noting that Congress chose to
exclude institutions for mental diseases from Medicaid
reimbursement because these facilities were already being
funded by the state).

*13 In order to encourage flexibility in Medicaid services,
the federal statutory scheme permits states to apply for
waivers of administrative requirements for federal
financing of a state’s Medicaid program. 42 U.S.C. §
1396n(b) (1988). These waivers are intended to enable
states to try new or different approaches to the efficient
and cost-effective delivery of health care services, to
adapt the programs to the special needs of particular areas
or groups of recipients, and to permit states to implement
innovative programs or activities on a time-limited basis,
subject to specific safeguards for the protection of
recipients in the program. 42 CFR § 430.25(b) (1991).
Under the waiver provisions, the federal government
funds the cost of all or part of HCBS benefits to those
persons who but for the HCBS benefits would require
more expensive health care in a hospital or other health
care facility. The cost of providing services pursuant to
the waiver thus must be less than the cost of providing the
same services absent the waiver. The HCBS program,
therefore, provides an alternative method of delivering

health-care assistance by allowing qualified persons to
receive nursing care in their own homes and thus avoid
hospitalization or institutionalization as long as the cost of
the HCBS benefits is less than the cost of hospitalization
or institutionalization.

The Colorado General Assembly in 1980 passed the
“Home and Community—Based Services and Home
Health Act,” § 26-4.5-101 to —116, 11B C.R.S. (1989), in
order to allow the Department of Social Services and the
Department of Institutions to administer HCBS benefits
funded by the Medicaid Assistance Program. Part two of
the statute, which is entitled ‘“Home and
Community—Based Services for Mentally I1l Persons and
Persons with Developmental Disabilities Act,” §§
26-4.5-201 to —212, 11B C.R.S. (1989), was intended to
provide services to mentally ill persons and persons with
developmental disabilities in order to accomplish the
following goals:

(a) To maintain eligible persons in the most appropriate
settings possible to minimize admissions to institutions;

(b) To recognize the unique service requirements of the
mentally ill and the developmentally disabled;

(c) To provide optimum accessibility to various
important social, habilitative, remedial, residential, and
health services that are available to assist and maintain
the eligible persons in the least restrictive settings;

(d) To provide that eligible persons who have the
capacity to remain outside an institutional setting have
access to appropriate social, habilitative, remedial,
residential, and health services, without which
institutionalization would be necessary;

(e) To provide the most efficient and effective use of
funds in the delivery of these social, habilitative,
remedial, residential, and health services to eligible
persons;

() To coordinate, integrate, and link these social,
habilitative, remedial, residential, and health services
into existing community-based service delivery
systems for the developmentally disabled and the
mentally ill, to avoid unnecessary and expensive
duplication of services;

*14 (g) To allow the state substantial flexibility in
organizing and administering the delivery of social,
habilitative, remedial, residential, and health services to
eligible citizens.?

§ 26-4.5-202, 11B C.R.S. (1989).
Colorado has participated in the Medicaid waiver

program since 1982, and HCBS benefits historically have
been provided to the elderly, the blind, the physically
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disabled, and the developmentally disabled. Colorado also
provided HCBS benefits to the mentally ill pursuant to the
Medicaid waiver program from 1982 to 1985. The
mentally ill included those persons whose need for long
term care was based on the diagnosis of mental
disease—that is, those who are psychiatrically
disabled—but did not include persons suffering from
chronic alcoholism, chronic dementia, or organic brain
syndrome. HCBS services for the mentally ill included
case management, partial care directed to the restoration
of living skills, vocational rehabilitation, individual and
group therapy, and certain residential services. In 1985,
however, the U.S. Department of Health and Human
Services denied Colorado’s request for a renewed HCBS
waiver for the mentally ill for the following reasons,
which were set forth in a letter to the Colorado
Department of Social Services:

This is in reference to your request for a home and
community-based services waiver as authorized by
section 1915(c) of the Social Security Act for mentally
ill Medicaid recipients who would otherwise require
skilled nursing facility services or intermediate care
facility services.

We are sympathetic to and wish to support your desire
to find more cost-effective methods of providing and
reimbursing for medical assistance. However, we
believe that the waiver request does not fully comply
with all of the statutory and regulatory requirements
necessary for approval. Accordingly, we cannot
approve this waiver request under section 1915(c) of
the Social Security Act. For your information, we have
enclosed a report on those aspects of the waiver request
which present the major barriers to approval.

Colorado took no further steps whatever to develop an
acceptable waiver program, and as a result the mentally ill
have been deprived of all HCBS benefits since 1985.

In November 1988 Duc Van Le, who suffers from mental
illness and was eligible for skilled or intermediate care
under Title XIX of the Social Security Act, filed an action
on behalf of himself and other similarly situated mentally
ill persons. Duc Van Le, as relevant here, claimed that
Colorado’s failure to provide HCBS benefits to the
mentally ill violated the Equal Protection Clause of the
United States Constitution and section 504 of the
Rehabilitation Act of 1973. The case was tried to the
court on stipulated facts and other testimonial evidence.
On August 23, 1990, the trial court ruled that Colorado’s
failure to apply for HCBS benefits for Duc Van Le and
the class of similarly situated mentally ill persons violated
the Equal Protection Clause of the Fourteenth
Amendment and also violated section 504 of the
Rehabilitation Act. In support of its legal conclusions, the
court made the following critical findings of fact:

*15 1. Personal care services, homemaker services,
medication monitoring in the home, and non-medical
transportation, which are services currently provided
under the HCBS Program for the elderly, blind and
physically disabled, are services which are necessary to
maintain plaintiff and class members in stable
condition in the community, and to avoid
institutionalization of such persons in hospitals and
nursing homes.

2. No public or private agency currently has a program
to provide these essential services to plaintiff and class
members, although such services are provided by the
Department of Social Services to elderly, blind and
physically disabled adults whose incomes and medical
needs are virtually identical with those of plaintiff and
class members.

3. Without these home and community based services,
plaintiff and class members will continue to experience
the revolving door syndrome of hospitalization, nursing
home placement, placement in the community,
de-stabilization and re-hospitalization. Thus, the
availability of HCBS is an essential ingredient of
normal living patterns for a substantial number of
persons who are mentally ill. The failure to provide
such services operates to exclude persons who are
mentally ill from living in the community, and to return
them to more restrictive environments.

4. The mental health services currently provided
through the Mental Health Corporation of Denver
(MHCD) and other community mental health centers
are not sufficient by themselves to avoid the revolving
door of re-institutionalization of chronically mentally
ill persons. As an example, there is currently a
200—person waiting list for case management services
in the MHCD alone. Even under optimal conditions,
case managers, with the existing resources, could only
spend, on average, slightly more than one hour per
week with chronically mentally ill clients. Such case
management services, alone, cannot provide the
community supports necessary to avoid
re-institutionalization of plaintiff and other mentally ill
... class members.

5. Although the State claims that the federal
government will not fund a HCBS waiver for mentally
ill persons, the evidence of record shows that the State
in the last five years has not applied for such a waiver,
has not requested in writing any assistance from the
federal government to develop a waiver which would
be acceptable under the existing regulations, and has
not made any attempts to correct its rejected 1985
waiver application or to challenge the rejection of that
waiver application in 1985.

6. The cost burden to the State of providing HCBS
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program services to the mentally ill is insignificant in
light of the benefits to plaintiff and class members, and
the federal government’s contribution of between 50%
and 75% of the cost. The evidence indicates that
provision of such services would prevent unnecessary
hospitalizations at a cost of $400.00 per day, as
compared to the $46.00 per day average cost of HCBS
services.

*16 7. According to the testimony there are currently
approximately 300 persons in nursing homes in the
Denver metropolitan area alone who have been
designated as mentally ill.

8. Many of these persons could live in the community
if community supports provided through the HCBS
program were made available to them.

9. In addition, there are substantial numbers of class
members who are currently residing in the community,
either in substandard boarding homes or homeless
shelters, who would benefit from home and community
based services identical to those that are currently
provided to the elderly, blind and physically disabled.

10. Despite these facts, the State of Colorado, through
the Department of Institutions and the Department of
Social Services, has simply failed to exercise
reasonable diligence to seek out federal financial
assistance, which is currently available, to provide
these home and community based services to plaintiff
and class members.

11. As plaintiff and class members meet all of the
medical and financial qualifications for the Home and
Community Based Services Program currently operated
by the State, other than the fact that they are mentally
ill, they are otherwise qualified handicapped person[s]
under Section 504 of the Rehabilitation Act of 1973.

12. The evidence of record establishes that plaintiff and
class members require the very same home and
community based services,” which the State currently
makes available to the elderly, blind and physically
disabled, and that plaintiff and class members are
deprived of these services solely by reason of the
nature of their disability.

13. The State is currently underspending its authorized
funding for home and community based services for the
elderly, blind and physically disabled; therefore, there
is sufficient funding within the HCBS Program to
accommodate the provision of home and community
based services to plaintiff and class members.

In my view, the trial court’s ruling is in accord with
federal equal protection standards applicable to
governmental classifications having an adverse impact on

the mentally ill and is also in accord with federal statutory
law.

I1.

The purpose of the Equal Protection Clause is to ensure
equality and even-handedness in governmental action. In
the absence of a classification burdening a fundamental
constitutional right or creating a suspect class, the United
States Supreme Court has applied a rational basis standard
of review in evaluating governmental action. Under that
standard, the Court has often evaluated the constitutional
validity of various forms of economic and social
classifications by considering whether there is any
rationally conceivable set of facts to support the
classification. E.g., Lyng v. Castillo, 477 U.S. 635,
642-43 (1986); Allied Stores of Ohio v. Bowers, 358 U.S.
522, 528 (1959); see L. Tribe, American Constitutional
Law § 16-3 (1988). In City of Cleburne v. Cleburne
Living Center. Inc., 473 U.S. 432 (1985), however, the
Court employed a more demanding standard of rationality
in evaluating a governmental classification applicable to
the mentally retarded. There is no principled reason not to
apply the Cleburne standard to the mentally ill adversely
affected by the governmental conduct at issue here.

*17 In Cleburne the Supreme Court reviewed the
constitutionality of a zoning ordinance that required a
special use permit for group homes for the mentally
retarded but did not require a similar permit for a variety
of other uses including, but not limited to, hospitals,
nursing homes, sanitariums, fraternity and sorority
houses, apartment houses, and multiple dwellings.
Although declining to attribute suspect-class status to the
mentally retarded, the Court stated that a classification
adversely affecting the mentally retarded will withstand
constitutional scrutiny only if the relationship between the
classification and the asserted governmental goal is not so
“attenuated as to render the distinction arbitrary or
irrational.” 473 at 446. That degree of scrutiny, the Court
reasoned, “affords government the latitude necessary both
to pursue policies designed to assist the retarded in
realizing their full potential, and to freely and efficiently
engage in activities that burden the retarded in what is
essentially an incidental manner.” Id. (emphasis added).
The Court then proceeded to reject the government’s four
asserted reasons for treating group homes for the mentally
retarded differently from other uses—i.e., the negative
attitude of nearby property owners, the proximity of the
facility to a junior high school, its location in a five
hundred year flood plain, and the size of the facility—and
concluded that singling out the group homes by requiring
a special use permit rested on “an irrational prejudice
against the mentally retarded.” /d. at 450.
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I read Cleburne to prohibit a state from depriving the
mentally ill of essential services made available to other
handicapped groups in need of similar services, unless the
following conditions exist: first, there must be a
demonstrably rational basis in fact—rather than any
“reasonably conceivable” basis in fact—for the
governmental action; second, there must be a
demonstrably rational nexus between the classification
and a significant governmental objective; and third, the
adverse impact on the mentally ill must be no more than
an incidental burden on, and not a total deprivation of,
essential services. See Cleburne, 473 U.S. at 458
(Marshall, J., concurring in part and dissenting in part)
(rational-basis test applied by majority is “most
assuredly” not the traditional and minimal version of the
rational-basis standard); see generally M. Minow, When
Difference Has Its Home: Group Homes for the Mentally
Retarded, Equal Protection and Legal Treatment of
Difference, 22 Harv. C.R.-C.L. L.Rev. 111, 116 (1987)
(Cleburne majority “actually offered a beefed up version”
of the rational-basis test). Applying Cleburne. to this case
leads me to conclude that there is no rational reason for
the state to refrain from seeking a waiver in order to
secure HCBS benefits for the mentally ill. The trial court,
faced with the state’s claim that federal funding might be
difficult to obtain, found as a fact that since 1985
Colorado has not applied for a Medicaid waiver for the
mentally ill, has not requested assistance from the federal
government to develop an acceptable waiver, and has not
attempted in any way to correct its unsuccessful 1985
waiver application. In light of these findings, the state’s
assertion that federal funding is not available for HCBS
benefits for the mentally ill is disingenuous at best. The
letter from the U.S. Department of Health denying the
state’s 1985 renewal application left open the possibility
of approval upon full compliance with statutory and
regulatory requirements, but the state made no effort to
resubmit a curative application.

*18 The majority categorizes the state’s decision to
discontinue the HCBS program for the mentally ill as a
policy decision and, on that account, presumably a matter
of governmental discretion entitled to some deference.
Maj. op. at 28; see Beckwith v. Kizer, 912 F.2d 1139,
1144 (9th Cir.1990). Governmental discretion in the
allocation of benefits to the mentally ill, however, is not
the measure of the equal protection guarantee. To be sure,
the Medicaid waiver provisions authorize a state to apply
for HCBS benefits for distinct groups—the aged or
disabled, or both; the mentally retarded or
developmentally disabled, or both; or the mentally ill. 42
CFR § 441.301 (1991). The fact that the state may apply
for an HCBS program waiver for an individual group or
subgroup does not constitute a warrant for arbitrary and
irrational policy decisions that have the effect of totally
depriving an entire class of mentally ill persons of any
meaningful access to benefits which the state has chosen
to make available to the other groups or subgroups with

needs similar to the needs of the deprived class.

The majority also seems to attach constitutional
significance to the fact that no other state has a Medicaid
waiver program for the mentally ill. See maj. op. at 8. The
frequency or infrequency of a practice does not determine
its validity, since “[i]t is possible for many to commit the
same mistake.” Curtis v. Taylor, 625 F.2d 645, 651 (5th
Cir.1980). Simply put, the motive or intent underlying
Colorado’s failure to seek a Medicaid waiver for the
mentally ill is more a matter of speculation than anything
else and certainly does not measure up to the
demonstrably rational basis in fact for the state’s decision
to treat the mentally ill differently from other similarly
situated groups of handicapped persons.

Moreover, whatever might be the underlying reason for
the state’s failure to seek a Medicaid waiver for the
mentally ill, there does not appear to me to be any
demonstrably rational nexus between the state’s inaction
and any significant governmental objective. Although the
majority attaches constitutional significance to the
$30,000 cost of a waiver reapplication, maj. op. at 28, I
am at a loss to see any rational link between the
reapplication cost and any significant governmental
objective to be achieved by excluding the class of the
mentally ill from HCBS benefits.

Finally, the state’s inaction in this matter causes far more
than an “incidental burden” on the mentally ill. The effect
of the state’s failure to seek a Medicaid waiver totally
deprives Duc Van Le and the similarly situated class of
mentally ill persons of those essential HCBS benefits
which the state has made available to other handicapped
groups in need of similar services. The majority’s
approval of the state’s complete termination of HCBS
benefits for the mentally ill regrettably will be viewed by
the state as a license to continue a course of
discrimination that the Equal Protection Clause was
intended to prohibit.

II1.

*19 I also dissent from the majority’s holding that the
anti-discrimination provisions of section 504 of the
Federal Rehabilitation of 1973, 29 U.S.C. § 794 (1988),
do not apply to Duc Van Le and similarly situated
mentally ill persons because the State of Colorado is not a
“recipient” of federal funds for HCBS programs within
the intendment of section 504. Section 504 provides in
pertinent part that “[n]o otherwise qualified handicapped
individual in the United States ... shall, solely by reason of
his handicap, be excluded from the participation in, and
be denied the benefits of, or be subjected to
discrimination under any program or activity receiving
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Federal financial assistance....”” The federal regulation
implementing section 504 defines a recipient as “any state
or its political subdivision, any instrumentality of a state
or its political subdivision, any public or private agency,
institution, organization, or other entity, or any person to
which Federal financial assistance is extended directly or
through another recipient.” 45 CFR § 84.3(f) (1991). The
federal regulations prohibit a recipient of federal funds
from excluding from participation in, and denying the
benefit of, or otherwise discriminating against any
qualified person on the basis of a handicap. 45 CFR §
84.4(a) (1991). Specifically, a recipient cannot:

(i) Deny a qualified handicapped person the
opportunity to participate in or benefit from the aid,
benefit, or service;

(ii)) Afford a qualified handicapped person an
opportunity to participate in or benefit from the aid,
benefit, or service that is not equal to that afforded
others;

(iii) Provide a qualified handicapped person with an
aid, benefit, or service that is not as effective as that
provided to others;

(iv) Provide different or separate aid, benefits, or
services to handicapped persons or to any class of
handicapped persons unless such action is necessary
to provide qualified handicapped persons with aid,
benefits, or services that are as effective as those
provided to others;

(vii) Otherwise limit a qualified handicapped person in
the enjoyment of any right, privilege, advantage, or
opportunity enjoyed by others receiving an aid, benefit,
or service.

45 CFR § 84.4(b)(1) (1991). Nothing in the federal
regulatory scheme justifies exempting Colorado from the
federal anti-discrimination requirements solely because
the state, although receiving federal funds for other
groups of handicapped persons protected against
governmental discrimination by section 504, was not
federally funded for HCBS programs for the mentally ill.
What we have in this case is state action that has an
egregiously adverse impact on the mentally ill by denying
them any meaningful access to HCBS benefits available
to others under a program funded in whole or in part by
the federal government.

In Alexander v. Choate, 469 U.S. 287 (1984), the
Supreme Court considered whether Tennessee’s decision
to reduce Medicaid coverage for hospital stays from

fourteen to twelve days was a violation of section 504
because the reduction had a disparate discriminatory
impact on qualified handicapped persons who spent more
time in hospitals than nonhandicapped persons. Faced on
the one hand with the state’s argument that section 504
reaches only intentional discrimination against the
handicapped and on the other with the Medicaid
recipients’ argument that section 504 proscribes all
disparate impact discrimination, the Court “assume[d]
without deciding that § 504 reaches at least some conduct
that has an unjustifiable disparate impact upon the
handicapped.” Id. at 299. The Court then concluded that
“an otherwise qualified handicapped person must be
provided with meaningful access to the benefit that the
grantee offers,” id. at 301, and that the benefit itself
“cannot be defined in a way that effectively denies
otherwise qualified handicapped individuals the
meaningful access to which they are entitled.” Id. at
301. Because the record in Choate showed that the
reduction in inpatient coverage would leave ‘“both
handicapped and nonhandicapped Medicaid users with
identical and effective hospital services fully available for
their use, with both classes of users subject to the same
durational limitation,” id. at 302, the Court rejected the
recipients’ claim that Tennessee’s action violated section
504.

*20 In contrast to the state action in Choate, Colorado’s
refusal to apply for HCBS benefits for the mentally ill is
violative of section 504 because it deprives that class of
handicapped persons of any “meaningful access” to the
same benefits provided to the elderly, the blind, and the
developmentally disabled Medicaid recipients. The trial
court’s finding that no public or private agency has a
program to provide the essential services to Duc Van Le
and similarly situated class members and the trial court’s
further finding that Duc Van Le and the class members
require the very same services as are provided to other
handicapped recipients of HCBS benefits leave no doubt,
in my mind at least, that the State of Colorado, as a
recipient of Medicaid benefits under section 504, has
discriminated against the mentally ill in violation of
section 504 by totally denying them any meaningful
access to the very same HCBS benefits available to other
similarly situated classes of handicapped persons.*

Just as we are not at liberty to construct subtle arguments
for the purpose of avoiding an expansive construction
required by the statutory text and purpose, so too are we
not at liberty to recast a statute in a manner that narrows
its application to the point of eliminating its central core
of meaning. The majority errs on both counts by rejecting
Duc Van Le’s section 504 challenge to what is clearly
discriminatory state action against the mentally ill.

I dissent because I believe the trial court correctly held
that the state’s denial of HCBS benefits to mentally ill
persons violates both the Equal Protection Clause of the
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United States Constitution and section 504 of the Parallel Citations
Rehabilitation Act of 1973.
2 NDLR P 331
LOHR J., joins in this dissent.
Footnotes
1 Title XIX of the Social Security Act § 1901-1930, 42 U.S.C.A. §§ 1396-1396u (West 1992), is also known as “Medicaid.” Section

1901 states that Title XIX was enacted:

For the purpose of enabling each State, as far as practicable under the conditions in such State, to furnish (1) medical
assistance on behalf of families with dependent children and of aged, blind, or disabled individuals, whose income and
resources are insufficient to meet the costs of necessary medical services, and (2) rehabilitation and other services to help such
families and individuals attain or retain capability for independence or self-care, there is hereby authorized to be appropriated
for each fiscal year a sum sufficient to carry out the purposes of this subchapter. The sums made available under this section
shall be used for making payments to States which have submitted, and had approved by the Secretary [of Health and Human
Services], State plans for medical assistance.

42 U.S.C. § 1396 (1988). The United States Supreme Court explained:
Medicaid was established by Title XIX of the Social Security Act of 1965, 79 Stat. 343, as amended, 42 U.S.C. § 1396 et seq.
Medicaid is a joint state-federal funding program for medical assistance in which the Federal Government approves a state
plan for the funding of medical services for the needy and then subsidizes a significant portion of the financial obligations the
State has agreed to assume. Once a State voluntarily chooses to participate in Medicaid, the State must comply with the
requirements of Title XIX and applicable regulations. Harris v. McRae, 448 U.S. 297, 301 (1980).

Alexander v. Choate, 469 U.S. 287, 289 n.1 (1985); see also Geriatrics, Inc. v. Colorado Dep’t of Social Servs., 712 P.2d 1035,

1040 (Colo.App.1985) (goal of Medicaid “is to provide services to program recipients to the same extent, or as nearly as

possible, as those services are available to the general public”).

Currently, Colorado has HCBS waivers to provide: (1) aged and disabled persons with case management, personal care,
homemaker, adult day care, respite, transportation, minor home modifications, and electronic monitoring and communications
devices; (2) mentally retarded and developmentally disabled persons with personal care, respite care, transportation, residential
services, case management, and habilitation services; (3) inappropriately placed developmentally disabled individuals with case
management, residential habilitation, transportation, day habilitation’ and respite; and (4) individuals diagnosed as having AIDS
(Acquired Immunodeficiency Syndrome) or ARC (AIDS—Related Complex) with case management, personal care/homemaker,
adult day care, home health care, private duty nursing, and intensive supervision of foster care children with AIDS or ARC. 3
Medicare & Medicaid Guide (CCH) ] 14,625, at 6341.

The federal reimbursement is referred to as a waiver because the federal government may waive three requirements applicable to
other Medicaid programs: statewideness, comparability, and community income and resource rules. See 42 U.S.C. § 1396n(c)(3)
(1988).

The statute states that the estimated average per capita expenditure under the HCBS program must “not exceed” the estimated
average per capita expenditure under the state plan for the same year if the waiver had not been granted. 42 U.S.C. §
1396n(c)(2)(D).

The services provided under the existing HCBS programs include: home health care; personal hygiene; dressing; preparation of
meals; nonmedical transportation; home modification and monitoring; case management; adult day care; and instruction in self
care, independent living, and nutrition.

The legislative purposes of the Home and Community-based Services for Mentally 11l Persons and Persons with Developmental
Disabilities Act were as follows:
(1) The general assembly hereby finds and declares that it is the purpose of this article to provide services for the
developmentally disabled and the mentally ill which would foster the following goals:
(a) To maintain eligible persons in the most appropriate settings possible and to minimize admissions to institutions;
(b) To recognize the unique services requirements of the mentally ill and the developmentally disabled;
(c) To provide optimum accessibility to various important social, habilitative, remedial, residential, and health services that
are available to assist in maintaining eligible persons in the least restrictive settings;
(d) To provide that eligible persons who have the capacity to remain outside an institutional setting have access to appropriate
social, habilitative, remedial, residential, and health services, without which institutionalization would be necessary;
(e) To provide the most efficient and effective use of funds in the delivery of these social, habilitative, remedial, residential,
and health services to eligible persons;
(f) To coordinate, integrate, and link these social, habilitative, remedial, residential, and health services into existing
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community-based service delivery systems for the developmentally disabled and the mentally ill, to avoid unnecessary and
expensive duplication of services;
(g) To allow the state substantial flexibility in organizing and administering the delivery of social, habilitative, remedial,
residential, and health services to eligible citizens.

§ 26-4.5-202(1), 11B C.R.S. (1989).

The respondents in this case drafted the repealing legislation.

However, the Medicaid limitation for the twenty-one to sixty-five year old age group does not apply to individuals institutionalized
in other facilities.

45 C.F.R. § 84.4 provides, in relevant part:
(a) General. No qualified handicapped person shall, on the basis of handicap, be excluded from participation in, be denied the
benefits of, or otherwise be subjected to discrimination under any program or activity which receives or benefits from Federal
financial assistance.
(b) Discriminatory actions prohibited. (1) A recipient, in providing any aid, benefit, or service, may not, directly or through
contractual, licensing, or other arrangements, on the basis of handicap:
(i) Deny a qualified handicapped person the opportunity to participate in or benefit from the aid, benefit, or service;
(ii) Afford a qualified handicapped person an opportunity to participate in or benefit from the aid, benefit, or service that is
not equal to that afforded others;
(ii1) Provide a qualified handicapped person with an aid, benefit, or service that is not as effective as that provided to others;
(iv) Provide different or separate aid, benefits, or services to handicapped persons or to any class of handicapped persons
unless such action is necessary to provide qualified handicapped persons with aid, benefits, or services that are as effective as
those provided to others;
(v) Aid or perpetuate discrimination against a qualified handicapped person by providing significant assistance to an agency,
organization, or person that discriminates on the basis of handicap in providing any aid, benefit, or service to beneficiaries of
the recipients program;

(vii) Otherwise limit a qualified handicapped person in the enjoyment of any right, privilege, advantage, or opportunity
enjoyed by others receiving an aid, benefit or service.

(2) For purposes of this part, aids, benefits, and services, to be equally effective, are not required to produce the identical
result or level of achievement for handicapped and nonhandicapped persons, but must afford handicapped persons equal
opportunity to obtain the same result, to gain the same benefit, or to reach the same level of achievement, in the most
integrated setting appropriate to the person’s needs.

(3) Despite the existence of separate or different programs or activities provided in accordance with this part, a recipient may
not deny a qualified handicapped person the opportunity to participate in such programs or activities that are not separate or
different.

(4) A recipient may not, directly or through contractual or other arrangements, utilize criteria or methods of administration (i)
that have the effect of subjecting qualified handicapped persons to discrimination on the basis of handicap, (ii) that have the
purpose or effect of defeating or substantially impairing accomplishment of the objectives of the recipient’s program with
respect to handicapped persons, or (iii) that perpetuate the discrimination of another recipient if both recipients are subject to
common administrative control or are agencies of the same State.

The trial court rejected respondent Henry Solano’s contention that he was not responsible for providing HCBS benefits to mentally
ill persons.

Section 1915(c)(3) of the Social Security Act provides in part:
A waiver granted under this subsection may include a waiver of the requirements of section 1396a(a)(1) of this title (relating
to statewideness ), section 1396a(a)(10)(B) of this title (relating to comparability ), and section 1396a(a)(10)(C)(i)(III) of this
title (relating to income and resource rules applicable in the community ).

42 U.S.C. § 1396n(c)(3) (emphasis added).

Section 1915(c)(1) of the Act provided:
The Secretary may by waiver provide that a State plan approved under this subchapter may include as “medical assistance”
under such plan payment for part or all of the cost of home and community-based services (other than room and board)
approved by the Secretary which are provided pursuant to a written plan of care to individuals with respect to whom there has
been a determination that but for the provision of such services the individuals would require the level of care provided in a
hospital or a nursing facility or intermediate care facility for the mentally retarded the cost of which could be reimbursed
under the State plan.
42 U.S.C. § 1396n(c)(1).

Section 1915(c)(7)(A) of the Act provides:
In making estimates under paragraph (2)(D) [relating to cost effectiveness] in the case of a waiver that applies only to
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individuals with a particular illness or condition who are inpatients in, or who would require the level of care provided in,
hospitals, nursing facilities, or intermediate care facilities for the mentally retarded, the State may determine the average per
capita expenditure that would have been made in a fiscal year for those individuals under the State plan separately from the
expenditures for other individuals who are inpatients in, or who would require the level of care provided in, those respective
facilities.

42 U.S.C. § 1396n(c)(7)(A).

The General Assembly has defined a “mentally ill person” as “a person with a substantial disorder of the cognitive, volitional, or
emotional processes that grossly impairs judgment or capacity to recognize reality or to control behavior.” § 27-10-102(7), 11B
C.R.S. (1989).

Paralyzed Veterans held that section 504 “applies only to those commercial airlines receiving direct federal subsidies.” Tallarico v.
TransWorld Airlines, 881 F.2d 566, 570 (8th Cir.1989). Concerned about the practical effect on handicapped air travelers,
“Congress amended the Federal Aviation Act of 1958 to specifically prohibit discrimination against otherwise qualified
handicapped individuals.” Id.; Anderson v. U.S. Air, Inc., 818 F.2d 49, 53 (D.C.Cir.1987); see Air Carrier Access Act of 1986,
Pub.L. No. 99-435, 100 Stat. 1080 (1986). However, the Supreme Court’s interpretation of section 504 of the Rehabilitation Act
was not affected by the statutory amendment of the Air Carrier Access Act.

An institution for mental diseases means “a hospital, nursing facility, or other institution of more than 16 beds, that is primarily
engaged in providing diagnosis, treatment, or care of persons with mental diseases, including medical attention, nursing care, and
related services.” 42 U.S.C. § 1396d(i) (1988).

In 1991 the Home and Community-based Services for Mentally 111 Persons and Persons with Developmental Disabilities Act was
repealed and replaced by the “Home and Community-based Services for Persons with Developmental Disabilities Act”, section
26-4-622 to —631 11B C.R.S. (Cum. Supp.1991). The legislative purpose of this new act states in pertinent part:
It is the intent of the general assembly to provide cost-effective services in the least restrictive setting to individuals who are
mentally ill. It is from that philosophy that the general assembly authorized and the state implemented a home and
community-based services program under the auspices of a federal Medicaid waiver. Inasmuch as the federal government has
been unwilling to continue Colorado’s waiver for mentally ill persons, the enabling state statutory provisions for that
Medicaid funded program are hereby removed. However, the general assembly has an ongoing interest in examining the
needs of those who are in need of long-term health care because of their mental illness and in the most cost-effective mental
health and supportive services as may be necessary to allow the greatest degree of independence. In furtherance of this intent,
the department of institutions is charged to report to the general assembly on or before January 1, 1991, on any additional
statutory, budget, or administrative modifications that will facilitate the goal of home and community-based care for the
mentally ill.
§ 26-4-622, 11B C.R.S. (Cum. Supp.1991). The legislative declaration of purpose then lists the identical goals provided in the
repealed statute and quoted in the text above, but omits any reference to mentally ill persons, thereby effectively including only
developmentally disabled persons within the scope of the statutory scheme. Because the events and trial of this case preceded the
enactment of the 1991 act, the 1991 legislation is without legal significance to the issues raised in this case.

The federal regulations implementing this statute define a handicapped person as “any person who (i) has a physical or mental
impairment which substantially limits one or more major life activities, (ii) has a record of such an impairment, or (iii) is regarded
as having such an impairment.” 45 C.F.R. § 84.3(j) (1991). A mental impairment is further defined as “any mental or psychological
disorder, such as mental retardation, organic brain syndrome, emotional or mental illness, and specific learning disabilities.” 45
C.F. R. § 84.3(1)(iv)(B) (1991). The parties stipulated that Duc Van Le and the class of low income mentally ill persons fall within
the definition of qualified handicapped persons.

I acknowledge that, based on the waiver provisions which allow the state to be out of compliance with the Medicaid requirements
of statewideness, comparability, and community income and resource rules, 42 U.S.C. § 1396n(c)(3)(1988), it can be argued that
because the state can discriminate within a class by providing HCBS benefits to persons in one geographical area and not in
another, the state can also discriminate between classes by choosing to provide HCBS benefits to the elderly, the blind, the
physically disabled, and the developmentally disabled, but not to the mentally ill. The state, however, is justified in making
intra-class distinctions on the basis of its authority to provide medicaid benefits to those most in need. Martinez v. Ibarra, 759
F.Supp. 664 (D.Colo.1991). There is no comparable justification for the state, as a recipient of Medicaid funding, to totally deny an
entire class of any meaningful access to HCBS benefits when, as here, the state provides HCBS benefits to the elderly, the blind,
and the physically and developmentally disabled.
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