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Dear Dr. Swanson:

On October 28, 2010, the U.S. Department of Education, Office for Civil Rights (OCR),
received a ¢ omplaint ag ainst t he Tehachapi U nified S chool D istrict ( District). T he
Complainant filed the complaint following the September 2010 suicide of her 13-year-
old son (Student). T he Complainant alleged that, prior to his death, the Student was
subject t o ¢ hronic s ex-based har assment by his peers at J acobsen M iddle S chool
(School) and that, despite having notice of the harassment, the District failed to respond
to it appropriately. The Student was in the eighth grade at the time of his death.

The i ssues O CR i nvestigated w ere w hether t he Student w as s ubjectto s exual and
gender-based har assment, i ncluding har assment bas ed on his nonc onformity with
gender stereotypes, and whether the District failed to provide a prompt and equitable
response to the harassment as required by law. Following O CR’s in vestigation, the
U.S. Department of Justice, Civil Rights Division (DOJ) joined OCR in the resolution of
the complaint.

Based o n t he evidence g athered, O CR a nd D OJ ( collectively, the “ United S tates”)
concluded that the District violated Title IX of the Education Amendments of 1972 (Title
IX) and its implementing regulations and Title IV of the Civil Rights Act of 1964 (Title IV).
Specifically, the United States found that the Student suffered sexual and gender-based
harassment by his peers, including harassment based on his nonconformity with gender
stereotypes; that the harassment was s ufficiently severe, pervasive, and p ersistent to
interfere w ith hi s educ ational opp ortunities; and t hat des pite hav ing not ice of t he
harassment, the District did not adequately investigate or otherwise respond to it." The
legal standards applicable in this case, the facts gathered during OCR’s investigation,
and the basis for the United States’ legal conclusions are explained below.

' DOJ further finds that the District's failure to adequately investigate or otherwise respond to the
harassment constitutes deliberate indifference.
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Legal Standards

OCRi nvestigated t his c ase u nderi ts Title | X aut hority. D OJand O CR's hare
responsibility for enforcing Title IX. Title IX and its implementing regulations, 34 C.F.R.
§ 106.31, prohibit discrimination on the basis of sex in education programs and activities
operated by recipients of F ederal financial assistance. D OJ enforces Title IV, which
prohibits di scrimination in public s chools ag ainst students based on s ex, race, color,
religion, and national origin. The District is a public school district that receives federal
funds, and therefore is subject to the requirements of both Title IX and Title IV. In the
context o f OC R-initiated a dministrative en forcement actions a nd D OJ-initiated c ourt
actions for injunctive relief, OCR and DOJ interpret Title IX and Title IV as applying the
same standard to allegations of s ex-based harassment. Thus, in the context of this
investigation, the U nited S tates applied the same | egal standards under Title | X and
Title IV to conduct its legal analysis and reach its findings.

Under Title IX and Title 1V, school districts are responsible for providing students with a
nondiscriminatory educational environment. Harassment of a s tudent on the basis of
sex can result in the denial or limitation of the student’s ability to participate in or receive
education benefits, services, or opportunities. Title IX and Title IV prohibit both sexual
harassment and gender-based harassment. Sexual harassment is unwelcome conduct
of a sexual nature and can include verbal, nonverbal, or phy sical conduct. G ender-
based har assment may i nclude ac ts o f v erbal, n onverbal, or physical ag gression,
intimidation, or hos tility bas edons exor s exs tereotypes. T hus, s ex-based
discrimination includes harassment of a student either for exhibiting what is perceived
as as tereotypical ¢ haracteristic oft he student’'ss ex, or fornot c onformingt o
stereotypical notions of masculinity and femininity. Title IX and Title IV prohibit sexual
and gender-based harassment of all students, regardless of the actual or perceived sex,
sexual orientation, or gender identity of the harasser or victim.

In d etermining w hether a h ostile environment based on s ex has bee n created, t he
United States evaluates whether the conduct was sufficiently serious to deny or limit the
student’s ability to participate in or benefit from the district’'s education program. T he
United S tates examines al |t he r elevant ¢ ircumstances, i ncluding: t het ype of
harassment (e.g., whether it was verbal or physical); the frequency and s everity of the
conduct; the ag e, s ex, and r elationship of t he i ndividuals i nvolved; the s etting a nd
context in which the harassment occurred; whether other incidents have occurred at the
school; and other relevant factors.

Under Title IX and its regulations, as well as under Title IV, once a s chool district has
actual or constructive notice of pos sible s exual or g ender-based harassment a mong
students, i ti sr esponsible ford etermining what oc curred a nd forr esponding
appropriately. When a district fails to take adequate steps to address harassment, it is
held liable under Title IX and Title IV for its own conduct. A school district may violate
Title IX and Title IV if: (1) the harassing conduct is sufficiently serious to deny or limit
the student’s ability to participate in or b enefit from the educational program; (2) the
district k new or r easonably should h ave k nown abou t the harassment; and (3) t he
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district fails to take appropriate r esponsive action. A district m ust t ake these steps
regardless of whether the student who was harassed makes a c omplaint or otherwise
asks the district to take action.

The United States evaluates the appropriateness of the responsive action by assessing
whether i t w as pr ompt, t horough, and effective. What c onstitutes ar easonable
response to harassment will differ depending upon the circumstances. However, in all
cases, the district must conduct a prompt, thorough, and impartial inquiry designed to
reliably det ermine w hat oc curred. | fharassmentis found, t he di strict s hould t ake
reasonable, t imely, ag e-appropriate, a nd effective c orrective ac tion, i ncluding s teps
tailored t ot he s pecific s ituation. The r esponse m ustbe d esignedt os topt he
harassment, el iminate t he h ostile e nvironment, an dr emedy t he e ffects oft he
harassment on the student who was harassed. T he district must also take steps to
prevent t he har assment from r ecurring, i ncluding di sciplining t he har asser w here
appropriate. A series of escalating consequences may be necessary if the initial steps
are ineffective in stopping the harassment.

Other actions may al so be necessary to repair the e ducational e nvironment. T hese
may i nclude s pecial t raining or ot her i nterventions, the dissemination of i nformation,
new policies, or other steps that are designed to clearly communicate the message that
the di strict does n ot t olerate h arassment and w ill be r esponsive to any reports o f
harassment by students, parents, employees, or others. The district also should take
steps to prevent any retaliation ag ainst t he student who made the c omplaint or any
student who provided information regarding the complaint.

In addition, the Title IX regulations establish procedural requirements that are important
for t he prevention and c orrection o f s ex-based di scrimination, i ncluding har assment.
These requirements include issuance of a policy against sex discrimination (34 C.F.R. §
106.9) and adoption and publication of grievance procedures providing for the prompt
and equitable resolution of complaints of sex discrimination (34 C.F.R. § 106.8[b]). The
regulations also require that recipients designate at least one employee to coordinate
compliance with the regulations, including coordination of investigations of complaints
alleging noncompliance (34 C.F.R. § 106.8[a]).

Factual Findings

To investigate this case, OCR conducted extensive witness interviews, including of the
Complainant and other members of the Student’s family, individuals identified as friends
of the Student, parents of students who attend the School, and School site personnel,
including ad ministrators, ¢ ounselors, s chool ps ychologists, s ecurity per sonnel, | aw
enforcement o fficers, each of the Student’s seventh and eighth grade teachers, and
other relevant staff. Also at the School site, OCR interviewed approximately 75 of the
Student’s c lassmates. | n addition, O CR r eviewed ex tensive written d ocumentation,
including doc umentation provided by the C omplainant and the District, reports of the
Tehachapi Police D epartment and i nformation included in the media coverage of the
Student’s death. OCR’s investigation revealed the following findings.
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Harassment of the Student; District Conduct. As described by family members, friends,
and ac quaintances al ike, t he Student w as a k ind-hearted, s ocial boy with a g entle
disposition; witnesses portrayed him as a friendly, intrinsically hap py person who was
caring and t reated ot hers with compassion. M any w itnesses c haracterized himas
somewhat effeminate, with occasionally exaggerated mannerisms and speech. He had
a strong sense of style, and dressed in stereotypically female clothing and shoes, such
as skinny jeans, pedal pushers, scarves, and fitted v-neck t-shirts; carried b ackpacks
with des igns not t ypically f avored by m iddle s chool boys, s uch as H ello Kitty; and
frequently changed the color and style of his hair. Throughout elementary and middle
school, most of his friends were girls. S ome of the witnesses interviewed by O CR
stated that, beginning in sixth grade, the Student informed them that he was gay.

Among his peers, the Student’s personality, disposition, and physical presentation were
concurrently admired and ridiculed. As described by one of the Student’s teachers, his
attributes made him both an o utcast and a | eader. D uring the Student’s time in the
District’s s chools, he bot h m ade friends and ha d t ormentors, and t he har assment
against him dated back to elementary school. According to the Complainant, when the
Student was in fifth grade she first complained to the Student’s principal and t eacher
about his p eers’ treatment of him, i ncluding c alling him “gay,” “ queer,” and “ girl” as
pejorative terms. The Student’s brother, who attended the Student’s elementary school
that year, said that students teased the Student because his friends were girls and by
saying that he acted like a girl.

The S tudent b egan attending t he S chool i n 2 008-2009, w hen h e e ntered t he s ixth
grade. According to the Complainant, harassment of the Student intensified that year.
As the C omplainant described, t he S tudent’s peer s r outinely c alled him na mes | ike
those identified above, pushed him into lockers, and mocked him because his friends
were predominantly girls.

The District’s Sexual Harassment Policy (BP 5145.7) and Regulation (AR 5145.7) were
previously appr oved by O CR i n c onnection w ith O CR’s r esolution o fa s eparate
complaint against the District.> The Regulation specifies that, upon receiving notice of
possible sexual harassment, the designated administrator is to explain the Regulation to
the Complainant, obtain all relevant information from the Complainant and investigate
the allegations by, among other steps, interviewing the complaining student, the person
accused, any one w ho w itnessed t he har assment, and any one mentioned as h aving
relevant information. The administrator is then to determine whether harassment has
occurred, c reate a written r eport o f findings, t ake ¢ orrective ac tion, i nform t he
Complainant and s tudent of how to report subsequent problems, and make follow-up
inquiries t o det ermine whether t here hav e been n ew i ncidents or r etaliation. A ny
employee who receives a r eport of or observes sexual harassment of a studentis to
report it to the designated administrator.

Att he S chool, the Principal and V ice P rincipal ar e the i ndividuals des ignated to
investigate complaints of sexual, gender-based, and other types of harassment. The

2 Complaint resolved June 30, 2009.
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Vice Principal® told OCR that when the Student was in sixth grade, either the Student or
one of his c lassmates r eported t o t he Vice P rincipal thatt he Studentw as bei ng
harassed by his peers. The Vice Principal stated that when he asked the Student about
the reported problems, the Student said that he did not want the Vice Principal to take
any action because he was afraid of students retaliating against him. The Vice Principal
did not take any further action.

Atthe end o fthe Student’s s ixth g rade y ear, t he C omplainant m et w ith t he Vice
Principal to ex press concern abo ut har assment she anticipatedt he nex t year,
particularly i nt he physical educ ation ( P.E.)| ockerr ooms. A ccordingt ot he
Complainant, t he Vice P rincipal i ndicated that he w as aw are of the pr oblemst he
Student was experiencing and advised her to bring her concerns to him the next school
year, but did n ot ot herwise t ake any action. T he Vice Principaltold O CRthathe
remembered t he C omplainant expressing c oncerns a bout har assmentin t he | ocker
room, but said he did not remember specifically what they discussed. He did recall that,
around the same time, the C omplainant conveyed t hat s tudents ne eded to be more
accepting of the Student. The Vice Principal responded to the Complainant that, in a
perfect world, the Student would be t reated equally, but that the students were at a
difficult age and he could not change attitudes originating in the students’ homes.

The Complainant told OCR that the harassment the Student was experiencing became
unbearable for him beginning in seventh grade. As described by the Student’s friends
and classmates, throughout his attendance at the School, but p articularly in s eventh
grade, hi s p eers r outinely c alled hi m hostile and de meaning n ames r elated t o his
nonconformity with gender stereotypes and sexual orientation, in cluding “sissy,” “girl,”
and v ulgar references to female an atomy; i nsults m eant to q uestion his m asculinity,
including m ocking hi s c lothing as “ girly,” as king him, “do you sitdown”to usethe
restroom, suggesting he should “get surgery” to become a female, and referring to him
as the “girlfriend” of other male students; and anti-gay slurs and epithets.

Students al so relayed language of a hos tile and de meaning s exual nature, including
derogatory remarks related to sex between men and crude questions about sexual acts
and behavior in which they suggested the Student had engaged. The Student also was
reportedly teased for being attracted to another boy at school. One student recalled a
male classmate asking the Student out on a date as a joke. Others said that students
spread hostile and patently false sexual rumors about the Student.

Many s tudents al so described p hysical har assment o ft he S tudent. T his i ncluded
bumping the Student out of the way as he walked by; hitting items such as food out of
his hands ; o bstructing his path as he t ried to walk by; t hrowing food, w ater bot tles,
pencils, and erasers at him; s hoving him; and s ubjecting hi m t o unw anted phy sical
conduct of a s exual nature. This physical conduct was often accompanied by verbal
comments s uch as those cited above. F or example, withesses des cribed s tudents
grabbing the Student from behind while suggesting that he would be s exually gratified

® The United States understands that a different person now holds the position of Vice Principal at the
School, and that the former Vice Principal now holds another administrative position in the District.
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by the contact. On one occasion, a student attempted to shove a pencil up the seat of
the Student’s pants.

As described by his friends, the Student suffered this conduct on school grounds on a
daily basis, typically during lunch period, breaks, passing periods, P.E. class, and after
school. M ultiple students said that harassment often occurred in an area behind the
snack bar inthe S chool’'s c afeteria. F riends des cribed t he Student’s av oidance of
certain areas of campus where harassment tended to occur, and one friend said that
she and the Student would frequently roam the e mpty hallways during breaks, a time
when other students were socializing, and t ake other measures to avoid harassment.
Another friend said that the Student often went to the library during breaks for the same
purpose. S tudentsindicated t hat harassment o ft he S tudent was widespread and
perpetrated by dozens of individuals, and that students belonging to certain campus
cliques were particularly likely to engage in the conduct.

Students told OCR that the Student was also often demeaned and mocked by his peers
even when he was not present. One student, as an example, said that a common way
to describe something undesirable was, “that’s gay, but not as gay as [the Student].”
One friend said that students sometimes approached her and mocked the Student by
affecting exaggerated effeminate mannerisms and voices. Students expressed that the
negative manner in which the Student was discussed and referred to by others, even
when he w as not present, had an adverseimpact on his environment because it
affected t he w ay s tudents t reated hi mw hen he w as pr esent. S ome w itnesses
described students not wanting to sit or be near the Student, and said that, although the
Student had many f riends, he w as al so s hunned by m any peo ple. Two students
described instances of former friends ceasing to associate with them because they were
friends with the Student. A nother student said that she was told not to communicate
with the Student because he was “evil.”

Some of the most pe rsonally dem eaning and hos tile i ncidents, i ncluding i ncidents of
physical harassment and assault, regularly occurred in the P.E. locker room. Students
interviewed by O CR reported that when the Studentwas in the seventh and ei ghth
grades, students often shouted insulting words about him in the locker room, including
anti-gay slurs and comments suggesting that, because the Student was gay, he would
try to engage in inappropriate sexual conduct with them. Students sometimes yelled out
derogatory comments about the Student to the P.E. teacher. Members of the Student’s
family reported similar conduct, as described to them by the Student. In addition, one
family member said that a m ale peer had threatened to rape the Student. Witnesses
also r eported t hat ¢ lassmates p ulled dow n t he S tudent’s pants in t he | ocker r oom.
Witnesses stated that, as a r esult, the Student would change his clothes in a c orner,
and sometimes in a bathroom stall, and at one point ceased to change into clothes for
P.E. atall. During P.E. class, according to witnesses, male students did not want to
partner with the Student. O ne female friend s aid that when s he partnered with the
Student, many classmates would call out insults to both of them.
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The Complainant told OCR that toward the beginning of the Student’s seventh grade
year, she called the Principal, who was new to the School that year, and threatened to
press criminal c harges ag ainst the students involved if the harassment did n ot s top.
The Student’s grandmother, who was then a school board member, told OCR that the
first time she met the Principal she mentioned that the Student was being harassed.
The P rincipal di d no t hav e r ecords o f ei ther o f t hese ¢ onversations, an d did n ot
remember them.

Beginning the first week of November 2009, at the Complainant’s request, the Student
was pl aced o n i ndependent s tudy; a ccording t o t he C omplainant, t his was i n direct
response to the harassment. The Student’s friends also told OCR that the independent
study placement was meant for the Student to escape the harassment. The Principal
told OCR that she did not recall the reason for the Student’s change in placement. The
Vice Principal, however, stated that the C omplainant told him that it was because of
peer harassment. He stated that he asked her at that time whether she wanted to make
a report and provide him with names of students involved, but she declined.

According to the Complainant, while she was on campus with the Student to pick up his
belongings after he entered the independent study program, she heard another student
yell “queer” at t he S tudent from inside a classroom. S he personally es corted t he
student to the office and reported the incident. According to the Vice Principal, he gave
the o ffending s tudent | unch d etention. The V ice P rincipal s tated t hat, during hi s
conversation with the Complainant about this incident, the Complainant suggested that
the Vice Principal take steps to increase tolerance among the students. | n response,
the Vice Principal wrote an article that was included in the School’s November 19, 2009
parent newsletter. The article reads, in part:

The student body is not only diversified by gender, race, and ethnicity, but
also by dr ess s tyle, hair s tyle, | ikes, dislikes, maturity, and a mbition.

Some ar e t olerant o f t his di versity, ot hers ar e not ...A few m ake | ife
miserable for those that appear different than “normal” even though these
students d on’t bother them. The only thing t hey’'ve done i s wear t heir
bleached hair in a style covering half their face with black fingernail polish
on, along with clothes that don't match and s hoes that s hould’ve been
discarded long ago. Please discuss with your child that while they may
find s ome s tudents di fferent and “odd”, ev eryone des erves the rightto
receive an education without being harassed or bullied because of their
hairstyle or f ashion sense ort heir m annerisms or t heir w eight or

their...you get the picture. While we aren’t going to hold hands in a giant
circle and s ing “Kumbaya” we do n eed to respect each otherand even
celebrate our uniqueness.

On January 27, 2010, after several weeks of independent study, the Student returned to
the School. The C omplainant and t he S tudent’s friends told O CR that h e returned
because he w as | onely and m issed s ocializing with peers. T he following day, t he
Complainant called the Principal to report problems the Student was experiencing with
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other s tudents. The P rincipal’s ha ndwritten n otes from her c onversation w ith t he
Complainant r ead, “ [Student] i s homosexual — mom t ook out of school — is bei ng
harassed daily.” Following this call, the Principal immediately met with the Student in
her office. Her notes from this conversation indicate that students had made harassing
comments t oward t he s tudentt hati ncluded b oth an anti-gay s lurand s exually
suggestive | anguage. | nr esponset ot hisi nformation, t he P rincipal t ook w ritten
statements from a witness identified by the Student and from the accused student, both
of whom confirmed the incident. According to the offending student’s discipline record,
he w as adv ised that his be havior was a “ very s erious hat e crime [that] will not be
tolerated” and was suspended for three days. The offending student’s written statement
indicates that he made the comment to the Student at the urging of another student.
His discipline record indicates that he made the comment in front of several students.
The Principal told OCR that she did not speak to the other student who was implicated
or the students who heard the comment. The Vice Principal explained that there was
noreasontodoso becausetheyhadal ready c onfirmed t he s tatement. N either
administrator took any further steps regarding this incident.

The Principal’s notes from her meeting with the Student also indicate the Student told
her, “[a] ot of 8th grade boys” were involved in the harassment, and t hat she “[g]lave
[the Student] the picture book to ID students.” Two student names are written beneath
this entry. T he entry indicates the Student stated, “A lot of them shout at me when |
walk by but | can’t identify them. One kid with curly hair that pushed me.” The Principal
stated that she s poke to the two s pecific students identified by the Student, but that
those s tudents denied t he c onduct. S he al so as ked t he Studentt oi dentify hi s
harassers by pictures in the School yearbook, butthe Student was unable to do so.
Because the Student could not identify any of the other students involved or name any
other witnesses, she did not take any further action in response to the Student’s report.
The Principal also told OCR that unless a student reports back to her that a problem is
ongoing, she assumes it has been resolved, and that the Student did not indicate to her
that the problems had continued.

One ofthe Student’s friends told O CR that on two oc casions during t he S tudent’'s
seventh grade year, she escorted the Student to the main office to seek help from a
counselor in dealing with the harassment. She said that the Student talked with the
Vice Principal on both oc casions, although she was not allowed to participate in the
meetings and therefore was not sure what was discussed. The counselors told OCR
that the Student never reported any problems to them. The Vice Principal also said that
the S tudent nev er directly r eported any incidents to him; how ever, he s aid that t he
Complainant called him two or three times and met with him in his office once to report
incidents. These contacts occurred during the Student’s seventh grade year, including
while t he S tudentw as on i ndependent s tudy. T he Vice P rincipal s aid t hatt he
Complainant expressed frustration that the Student was still being harassed by students
att he S chool. TheV ice P rincipal s aidt hathe w asunabletor espondtothe
Complainant’s reports because she did not provide the names of the students involved
and because, rather than the Student reporting incidents as they were occurring, the
Complainant was complaining about them “after the fact.”
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The Complainant told OCR that the Student’s P.E. teacher called her during his seventh
grade year to report that the Student was not changing his clothes for P.E. class, and
that she explained to the teacher that the Student was not changing his clothes due to
harassmentint he | ockerr oom. AccordingtotheP .E.teacher, t he C omplainant
expressed frustration during this call that the School was not working with the Student.
The P.E. teacher advised her co-teacher, who supervised the boys’ locker room, of the
conversation; she believed that he looked into the complaint, monitored the locker room,
and did not find any problems. She did not take any further action. The P.E. co-teacher
told OCR that he had no r ecollection of the reported conversation with the other P .E.
teacher, was not aware of the Student having any problems in the locker room, and
never i nquired i nto t he m atter. S ome s tudents w ho w itnessed har assment o f the
Student in the locker room s peculated that the P .E. teacher did not know about the
conduct because he stayed in his office with the door closed. Other student witnesses
stated that the P.E. teacher alternately told the harassers to stop or simply ignored the
harassment.

The S chool e mploys four s ecurity o fficers w ho ar e r esponsible for patrolling t he
campus, ensuring that it is secure, assisting students, and referring them to the office as
necessary. The School is divided into zones, and security personnel rotate between the
zones. | n addition, the P rincipal s aid that she and the Vice P rincipal o ften m onitor
common s paces d uring pas sing periods and atlunchtime. Everythree weeks, the
teachers rotate onto yard/hall s upervision duty; ot herwise, they typically only interact
with students in the classroom.* With the exception of one security officer, every School
employee i nterviewed by O CR s aid t hat s he or he h ad nev er per sonally s een t he
Student experiencing problems with peers.

Many student witnesses said that they did not think adults at the School were aware of
the harassment of the Student. Other students, however, said that the conduct was so
prevalent and o bvious that adults must have known, and c lose friends of the Student
said t hat t hey were certain t hat s ome ad ults at t he S chool witnessedit. S everal
students specifically stated that the security officers heard comments and saw physical
conduct directed at the Student, but ignored it. One student stated that he had seen the
Vice Principal turn away without responding after hearing a student call the Student an
anti-gay slur. Another student told OCR that he had s een an adult intervene when the
Student and a male friend were pushed down to the floor because they were holding
hands. A third student said that a teacher had given a detention for conduct aimed at
the Studentin sixth grade. The D istrict did n ot provide r ecords o fany o ft hese
incidents. S ome students s peculated t hat adults did notintervene ont he Student’s
behalf because they themselves disapproved of the Student and privately agreed with
things that students said about him.

One security officer said that he di d not patrol the area in which the Student and his
friends usually congregated, but was nonetheless aware that certain students “picked
on” the Student. He said that, in one instance, the Student told him about an incident
and he responded by taking the student alleged to have perpetrated the incident to the

4 According to the Principal, security and monitoring was increased after the Student’s death.
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office for administrators to handle. He did not remember the details of the incident, and
the District did not provide a record of it. The student taken to the office by the security
guard was the same student who was disciplined for making a s exual comment to the
Student the day he returned from independent study. The security officer also said that
he could tell from t he S tudent’s body | anguage t hat h e w as unc omfortable ar ound
certain other students.

Another s ecurity of ficer t old O CR that s he | earned o f neg ative comments m ade by
students to and about the Student, but that when she asked the Student about it, he did
not seem concerned. S he said that she never personally witnessed any harassment
and regularly asked the Student how he was doing. A third security officer told OCR
that she was never aware of the Student having any problems and that the Student
never reported any to her, yet said that she nonetheless regularly checked in with him
and told him to let her know if anyone gave him a “hard time.”

The Student’s teachers told OCR that they were completely unaware of the harassment,
and s tudents g enerally i ndicated t hat t he c onduct did n ot oc curin the classrooms.
However, student witnesses identified three particular classes in which they believed
the Student was regularly taunted by his peers; in each instance, the students said they
did not know whether the classroom teacher was aware of the conduct. Witnesses said
that, in one of these classes, some of the Student’s classmates “despised him” and
made vulgar comments to him. O ne student recalled a teacher giving a student lunch
detention for calling the Student an anti-gay slur in the classroom; however, none of the
teachers reported this to OCR.

Many students perceived that the Student was liked by his teachers. However, one of
the Student’s friends said that the Student had told her that he did not think he was
accepted by his teachers, and that they seemed suspicious of him. She also said that
one of the Student’s teachers would mock him in class by, for example, pointing to a
picture of something ugly and suggesting it resembled the Student. Another friend said
that, although teachers did not overtly mistreat the Student, they also did not “engage”
with him the way they did with other students. O ne student reported a conversation
between a classmate and a teacher during which the teacher made fun of gay people
and mentioned the Student by name. The Complainant said that the Student told her
that one of his teachers made negative comments directly to him; for example, when the
Student raised his hand and said he needed help, the teacher responded, “That'’s right,
you do need help.”

The Student’s transcript s hows that, during his sixth grade year, he p assed all of his
classes and achieved grades of A and B in several of them; he finished the year with a
GPA of 2.95. By the end of his seventh grade year, his GPA had dropped to 1.47; in
the last quarter, he received a D grade intwo courses and an F grade inthree. On
February 5, 2010, the School sent the Complainant a n otice that the Student was in
danger of not being promoted to eighth grade. T he harassment continued for the
remainder of the Student’s seventh grade year.
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The Complainant told OCR that the Student was miserable during the first two weeks of
his eighth grade year. On September 1, 2010, she met with the Principal to request that
the Student again be placed on independent study. According to the Complainant, the
Principal indicated to her that she was aware of the reason for the request. Under the
“‘rationale for placement” section on the Student’s Independent Study placement form,
on file with t he D istrict, t he C omplainant wrote “ sexual or ientation r idicule.” The
Principal stated she did not see the Complainant’s notation at the time she approved the
Independent Study. However, s he told O CR that s he nonetheless un derstood peer
harassment to be the reason for the placement. The Vice Principal also said that he
was aware that this was the basis for the request.

According t o b oth the C omplainant a nd t he P rincipal, t he P rincipal a pproved t he
placement without suggesting any alternative means of addressing the environment for
the S tudent at s chool. N either t he P rincipal nor t he Vice P rincipal t ook any s teps
following the meeting to investigate or respond to the harassment. A ccording to the
Vice P rincipal, al though t he P rincipal t old hi m t he Student w as bei ng pl aced on
Independent Study because the Student was being harassed, and the Vice Principal did
not doubt that the harassment was happening, additional investigation was not needed
because the Student was no longer attending the School.

The Student’s teachers told O CR that they were not informed of the reason for the
Student’s placement on independent study in either the 2009-2010 school year or the
2010-2011 s chool y ear. T hey s aid t hat S chool a dministrators nev er as ked t hem
whether t hey had w itnessed the Student having problems, nor did any adm inistrator
ever suggest that the teachers be vigilant about possible harassment or take any other
measures on the Student’s behalf.

Many s tudent w itnesses t old OCR t hat t hey as sumed the S tudent h ad | eft s chool
because of the harassment. Students told OCR that the Student generally responded
to harassment by trying to ignore it and pretending that it did not bother him. However,
according to his friends, the conduct actually impacted him profoundly. Some students
said that, des pite tryingto hide it, the Student seemed lonely and s ad. O ne friend
described t he S tudent c rying at and after school. A nother s aid t hat, a Ithough t he
Student did not want people to know, the conduct, “hurt his feelings. It hurt his heart.”
One friend said that, during the first month of his eighth-grade year, the Student told her
that he did not want to live in Tehachapi anymore because nothing ever got better. An
undated note written by the Student reads, in part, “l want to live elsewhere...I feel like
utter failure. S chool, I'm terrifiedtogoto. | was goingtoleave...butl don’'t have
money, food, or support. So, I'm staying here.”

On September 19, 2010, shortly after the Student began independent study the second
time, he and a female friend had an encounter at the local park with a student from the
School and three students from the District’s high school. According to police records
from t he i ncident, t he S tudent w as t hreatened, t aunted, followed, and phy sically
assaulted. That afternoon, the Student hanged himself from a tree in his backyard. He
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was discovered and cut down by his mother and his younger brother. After beingin a
coma for over a week, the Student died on September 27, 2010.

Prior to hanging himself, the Student wrote a letter to his mother and siblings. The letter
reads, in total:

| love you. Thank you for having me. It's been a pleasure. | know this will
bring much pain. But| will hopefully be i n a better place than this s**t
hole. Please, put my body in burial and visit my used body. A nd make
sure to make the school feel like s**t for bringing you this sorrow. This life
was a pl easure, mostly having you guys to bring me through the p ain.
Hopefully | become the universe.

District P olicies and Procedures; M easures t o P revent H arassment. The Dis trict's
Sexual Harassment Policy states that the District must “ensure that all district students
receive age-appropriate instruction and information on sexual harassment.” The Sexual
Harassment R egulation r equires t he D istrict t o t ake ac tions t o r einforce the Policy,
which may include training for students, staff, and parents about how to recognize and
respond to harassment. | n addition, the Regulation requires that the District provide
copies of the Policy and Regulation to parents, students, and employees on an annual
basis, and display them at school sites.

The District also has a Board P olicy on H ate-Motivated B ehavior (BP 5145.9). This
Policy prohibits discriminatory behavior or statements that degrade an individual on the
basis of his or her actual or perceived sex or sexual orientation, among other things.
The P olicy s pecifies that t he Dis trict will “provide ag e-appropriate i nstruction to help
promote an understanding of and respect for human rights, diversity and tolerance in a
multicultural s ociety and t o provide strategies to manage conflicts constructively” and
ensure that s taff r eceive “ training on r ecognizing hat e-motivated b ehavior and o n
strategies to help respond appropriately to such behavior.” It requires that complaints of
hate-motivated behavior be handled pursuant to the procedures described in the District
Sexual Harassment Regulation.

School a dministrators hav e q uarterly “discipline t alks” with s tudents that touch on a
variety of pr ohibited behaviors, i ncluding s exual har assment. Otherwise, w ithesses
indicated t hatt he School has no th ad meaningful discussions w ith or pr ovided
instruction to students about sex-based harassment or hate-motivated behavior, either
before or after the Student’s death. School staff and administrators also told OCR that
they have not received copies of or received any training on the Sexual Harassment
Policy and Regulation, or training on how to recognize or respond to student sex-based
harassment or hate-motivated behavior. In 2009, District administrators received sexual
harassment training from the District’s legal counsel as mandated by OCR in connection
with the resolution of a previous complaint; however, the Principal told O CR that the
training related primarily to employment. The School Handbook states that harassment
is prohibited and s pecifically de fines s exual harassment. It also indicates that “hate
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violence” includes harassment of an individual based on, among other things, gender or
sexual orientation.

The District has taken the following steps in response to the Student’s death. Following
the Student’s s uicide, t he D istrict m ade psychologists and mental he alth c ounselors
available to students at the School. At the Principal’s request, the District permitted the
Principal t o attend a multi-day O Iweus B ullying P revention P rogram training w hich,
according t o t he P rincipal, w as g eneral i n nat ure and di d not address s ex-based
harassment s pecifically. T he P rincipal told O CR that s he intends t o i mplement t hat
program at the School. Also, the School published an article about cyberbullying written
by the Vice Principal in the October 2010 Parent Newsletter. It encouraged parents to
contact the school if they believe their child is being bullied. In the same newsletter, the
Principal r ecited s teps t he D istrict w as t aking t o pr event bul lying. A dditionally, t he
School posted anti-bullying posters on campus.

The District also posted a statement on its website in response to the Student’s death.
The statement was incorrect in certain respects. Specifically, it incorrectly suggested
that the Student only briefly attended the School during his seventh-grade year; that the
Student had an erratic pattern of transferring in and out of the School; that, as a result of
this purportedly erratic attendance, School staff did not know the Student well; and that
School p ersonnel w ere unaw are o ft he har assment. T he s tatement failedt o
acknowledge that the main reason the Student was placed on independent study was to
avoid the harassment he was experiencing at school.

Students t old O CR t hat s ince t he S tudent’s deat h, t here has been | ess bul lying
generally on campus and increased awareness among students of the impact of such
conduct; t hey at tributed t his i ncreased awareness among s tudents to t he S tudent’s
death and to students’ fear of consequences from |law enforcement. M any students
said that they did not believe the steps taken by the School were effective, that they did
not feel c omfortable r eporting any f orm o f bul lying or har assmentt ot he S chool’s
administrators, and that they believed other students would retaliate against them if they
did so. Some students also told OCR that they were aware that the Complainant had
complained to administrators about harassment of the Student, but were not aware of
any responsive action taken by the District.

A review of incident statements from the 2009-2010 school year shows that taunting of
students b ased o n g ender s tereotypes i s c ommon, a nd t hat m uch o f t he t aunting
involves the use of anti-gay slurs.

Analysis

Hostile Environment. A hostile environment based on sex exists when a s tudentis
subject to sex-based harassment that is sufficiently serious to deny or limit the student’s
ability to participate in or benefit from his or her educational program. In determining
whether a hos tile environment exists,t he U nited S tates ex amines all r elevant
circumstances and factors, including the type, frequency, and severity of the harassing
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conduct; the age, sex, and relationship of the parties; the setting and context in which
the harassment occurred; and whether other incidents have occurred at the school.

The S tudent’s pe ers—including hi s f riends, ac quaintances, and ot her s tudents w ith
whom he had no personal relationship—described continuous and severe verbal and
physical harassment perpetrated against the Student by a large number of his peers on
a daily basis, over a period of years. The harassment suffered by the Student occurred
throughoutt he s chool day i n num erous, unav oidable | ocations, an d w as bot h
threatening and publicly hum iliating. T he phy sical har assment i ncluded s tudents
pushing the Student, knocking objects out of the Student’s hands, throwing objects at
the Student, and engaging in more explicitly physically threatening sexual conduct. The
physical harassment was typically accompanied by verbal harassment.

The c ontent o ft he verbal har assmentt hatt he S tudent s uffered s uggests t hat i t
stemmed, in part, from the perception among his peers that he was gay. Title IX and
Title IV do not specifically prohibit discrimination based on sexual orientation. However,
lesbian, gay, bisexual, and transgender (LGBT) students, and other students who are
subjected to harassment on the basis of their actual or perceived sexual orientation or
gender identity, may also be s ubjected to sex discrimination prohibited by Title | X and
Title IV, including s exual and g ender-based harassment. M oreover, r egardless of a
victim’s ac tual or p erceived s exual or ientation, a ny s tudentw hoi s s ubjectedt o
harassment that is sexual and phy sical in nature is protected when that harassment is
based on the student’'s gender. Thus, the fact that harassment of the Student was
partly based on his sexual orientation does not relieve the District of its obligation under
Title IXand Title IV to investigate and remedy ov erlapping s exual and gender-based
harassment. On the contrary, even where harassment of which a district has or should
have notice ap pears, at first blush, to be based on s exual orientation (including, for
example, the us e o f anti-gay s lurs and epithets), the di stricti s not relievedofits
obligation to inquire further to d etermine w hether the conduct at issue includes s ex-
based harassment arising from, among other things, the student’s nonconformity with
gender stereotypes.

In this case, much of the verbal harassment s uffered by the Student was sexual in
nature. | tincluded comments and questions to the Student suggesting that he was
engaging in sex and disparaging the mannerin w hich he w as presumedto do so;
insinuations that the Student was a s exual threat to other students in the locker room;
mocking i nvitations t ot he S tudent to e ngageins exualactsorgoout on dates;
suggestions t hat t he S tudent w ould be s exually gratified by ac companying phy sical
sexual har assment t hat w as oc curring; t he s preading of s exual r umors abou tt he
Student; and name-calling of a sexual nature.

Most of t he o ther v erbal harassment was gender-based, m otivated by the Student’s
failure to actas some of his peers believed a boy should act, including his style of
dress, mannerisms, voice, and manner of speech; lack of interest in activities that are
stereotypically male; prevalence of female friends; and gentle manner. T he ridicule
included suggestions, intended as insults, that the Student was or wanted to be a girl,
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and that he dressed as and had the mannerisms of a girl; mockery because most of his
friends w ere f emale; i nsinuations that the Student w as t he “girlfriend” of other m ale
students; mimicking t he S tudentin a manner s uggesting he was ef feminate; an d
prevalent name-calling using words that connote female gender.

The harassment al so includedt he us e o fant i-gay s lurs and ot her h omophobic
language. S uch language is commonly used in our culture as a m eans of g eneral
derision. Itis also often used more pointedly to disparage others specifically for their
actual or perceived sexual orientation. Although such conduct is not, by itself, sufficient
to establish prohibited harassment under Title IX or Title IV, the evidence in this case
indicated that the use of such language stemmed, to a substantial degree, from gender-
based a nimusr elatedt ot he Student's nonconformity w ith gend er s tereotypes.
Specifically, s tudents att he S chool r outinely us e hom ophobic e pithets and r elated
insinuations t o ridicule t hose w ho do no t c onform t o c ommon gender ex pectations;
incident r eports s how t hat male s tudents i n par ticular are c alled ant i-gay s lurs f or
conduct such as styling their hair a certain way, wearing makeup, and crying in public.
Further, the Student’s peers began using anti-gay slurs to refer to him when he was
quite y oung, before h e ope nly s elf-identified as gay or they ot herwise had a f actual
basisto know he w as gay. T his evidence es tablishes that the use of homophobic
epithets in many i nstances stemmed from c ommonly held attitudes and per ceptions
about g ender an d m asculinity f rom w hich al so flowed t he s exual and ot her g ender-
based conduct des cribed above. T othe extentthatitdid, such adverse conductis
within the scope of Title IX and Title IV.

These sexual and gender-based acts of verbal and physical ag gression, intimidation,
and hostility directed toward the Student—particularly in light of their cruel, relentless,
and inescapable nature, in conjunction with the Student’s young and vulnerable age—
were clearly sufficient to create a hostile environment that limited the Student’s ability to
participate in and benefit from the school’s education program. Harassment fosters a
climate of fear and disrespect that can seriously impair the physical and psychological
health o fi ts v ictims and ¢ reate ¢ onditions t hat neg atively af fect | earning. T his
undermines t he a bility of students to participate in or be nefit from t heir ed ucational
program.

In this case, the impact of the harassment significantly limited the Student’s educational
opportunities. The Student took extensive steps while at schooltotryto avoidthe
harassment, including often spending breaks in isolated areas, such as the library and
the hallways, rather than congregating with other students in social areas where the
conduct was more likely to occur. The Student also reduced his participation in P.E. to
avoid harassment in the locker room, even though his failure to participate could have
impacted hi s g rade a nd r esulted i n di scipline. T he S tudent’s gr ades det eriorated

® Although such conduct is not covered by Title IX or Title IV, California state law specifically prohibits
discrimination and harassment based on both gender and sexual orientation, as well as other categories.
See Cal. Ed. Code §§ 200-234.3. While OCR and the DOJ do not enforce state laws, the District is
obligated to comply with both federal and state laws.
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significantly during the time he attended the School, and the Complainant attributed this
decline to the harassment the Student experienced.

Most significantly, the Student was compelled to withdraw from School for a period of
several w eeks in s eventh g rade, opting i nstead for a n i ndependent s tudy pr ogram.
These measures denied the Student important op portunities and occasions to b enefit
from the educational opportunities afforded to his classmates, socialize with his peers,
develop r elationships w ith hi s t eachers, and e ngage inthe t ypes o f activities an d
interactions t hat ar e age-appropriate a nd healthy. T he S tudent faced i mmediate
harassment and ridicule upon his return to the School in eighth grade, such that he
again chose this route rather than endure the torment of his peers at school, despite the
loneliness and isolation that he experienced on independent study the previous school
year. Although the Student is not alive to describe for himself his feelings about school,
his written statement that he was terrified to attend the School, and the blame he cast
on the School in his suicide note, are indicative of the impact of the harassment he
experienced.

Notice of Harassment. Under Title IX and Title |1V, districts must respond promptly and
equitably to actual or constructive notice of sexual or gender-based harassment. In the
context of OCR administrative enforcement actions and suits by the DOJ for injunctive
relief under Title IX and Title 1V, a school has notice if a responsible employee knew, or
in t he ex ercise o f r easonable c are s hould hav e k nown, abou t the h arassment. A
“responsible employee” includes any individual who has the authority to take action to
redress t he harassment, w ho has the d uty t o r eport to a ppropriate s chool o fficials
sexual harassment or any other misconduct by students or employees, or who a student
could reasonably believe has this authority or responsibility.

In this case, school administrators and employees generally claimed to be unaware of
the har assment the Student experienced. H owever, as r epeatedly des cribed by

students, the harassment was in plain sight, occurring in hallways and other common
areas, P .E. c lasses, and dur ing br eaks, a nd w as widespread and w ell-known t o
students and at least some staff. As stated above, a school has notice of, and thus a
duty to respond to, harassment about which it reasonably should have known; that is,
harassment about which it would have learned if it had exercised reasonable care or
made a reasonably diligent inquiry. In the Student’s situation, the obvious nature of the
harassment was sufficient to put School officials on notice that it was occurring.

In addi tion, even h ad t he harassment not bee n ope n and obv ious, S chool o fficials,
including t he t wo a dministrators specifically des ignated tor espondt o s exual a nd
gender-based harassment complaints, received actual notice of the conduct via multiple
reports made by the Complainant and the Student. These included reports to the Vice
Principal by both the Complainant and the Student during the Student’s sixth-grade year
and at v arious points during his s eventh-grade y ear; reports t o the Principal by the
Complainant and the Student’s grandmother at the beginning of his seventh-grade year;
reports to both the Principal and Vice Principal made at the time of, and stated as the
basis for, the Student’s placement on independent study in both seventh and eighth
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grade, as well as upon his return from independent study in seventh grade; visits by the
Student to the main office on at least two occasions during his seventh-grade year, as
reported by one of his classmates; the Complainant’s report to the P.E. teacher; and the
direct observations of and discipline referral by a s ecurity officer. The District has a
record of or acknowledges most, though not all, of these reports.

Response. Upon r eceiving not ice o f p ossible h arassment, as chool mustt ake
immediate and appropriate action to investigate or otherwise determine what occurred.
The specific steps in a school’s investigation will vary depending upon the nature of the
allegations, the source of the complaint, the age of the students involved, the size and
administrative s tructure of the s chool, and other factors. | n all cases, however, the
inquiry s hould be pr ompt, t horough, a nd i mpartial. If an i nvestigation r eveals t hat
discriminatory harassment has occurred, a school must take prompt and effective steps
reasonably calculated to end the harassment, eliminate any hostile environment and its
effects, and prevent the harassment from recurring.

In light of the information provided to administrators by the Complainant and the Student
and t he i nformation t he S chool s hould have k nown had i tex ercised r easonable
diligence, the School had a duty to investigate and respond to the harassment to which
the Student was subjected. As required by law, the District has a sexual harassment
complaint procedure that provides D istrict s chools with a mechanism for di scovering
harassment as early as pos sible and e ffectively c orrecting problems, and details the
investigative and remedial s teps ad ministrators s hould take u pon r eceiving notice of
possible harassment. In 2009, pursuant to a previous finding by OCR that the District
was not in compliance with Title | X, the District issued guidance to its school sites on
howt oi mplement the S exual H arassment R egulation. Additionally, S chool
administrators r eceived training on t he S exual H arassment P olicy and R egulation in
August 2009, at the beginning of the Student’s s eventh-grade y ear, and ap plied the
Regulation to reports of harassment by female students during the 2009-2010 s chool
year. Yetadministrators did not utilize the Regulation to investigate and resolve the
Student’s ¢ omplaints, nor ex plain the R egulation a nd theirr ights u nderi tt o the
Complainant and S tudent. A Ithough t he District was required to reportto O CR all
complaints of sexual harassment made during the 2009-2010 school year, it did not
report a ny o f t he c omplaints made by t he C omplainant or S tudent. M ost S chool
employees interviewed by OCR seemed unaware of the Regulation’s existence.

While t he S chool r esponded on t wo oc casions t o r eports of har assment byt he
Complainant and Student by taking disciplinary action against the harassing students,
those actions were inadequate to fulfill the School’s legal obligations. In response to the
November 2009 incident, in which a student shouted a slur at the Student as he and the
Complainant walked by a ¢ lassroom, the Vice Principal gave the offending student a
lunch det ention and took no f urther ac tion. When the Student complained o f
harassment immediately following his return to school from the first independent study
placement, the Principal confirmed one of the incidents alleged by the Student and then
suspended the offending student. The Student identified two other students who were
harassing him but reported that many other students were involved whom he did not
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know. When the two identified students denied the harassment, the School took no
further action to resolve the Student’s complaint. In addition, the School did not attempt
to locate the students the Student could not readily identify. A fter the Complainant’s
reportt hat s he w as w ithdrawing t he S tudenta s econd t ime, t he S chool di d n ot
investigate w hether the harassment had in fact continued. The Vice Principal stated
that while he knew the Student withdrew because of continued harassment, he did not
conduct an investigation because the Student was no longer at the School.

The School’s response to these incidents did not appropriately identify the scope of the
harassment or e ffectively r emedy i t. A nadeq uate i nvestigationi nto anyo ft he
Complainant’s and S tudent’s nu merous ¢ omplaints w ould hav e r evealed t he h ostile
environment to which the Student was subject. A Ithough discipline was a nec essary
step in the instances described above, it was not a sufficient response in light of the
reported nature and p ervasiveness of the conduct. Additional steps to eliminate the
hostile e nvironment a nd t o pr event further h arassmentin t his i nstance w ould have
included, for example, counseling the students who witnessed and reportedly instigated
and encouraged the incidents to ensure that those students understood that the conduct
was not acceptable and would not be tolerated, providing instruction to the classroom
where t he c omments w ere m ade, a nd c ontacting t he p arents of t he s tudentst o
communicatet hes ame message. | ti snot ablet hatw hent he C omplainant
independently c ontacted t he p arents o f one o ft he s tudents i nvolved, th at s tudent
apologized to the Student and ceased the behavior, suggesting that such interventions
by the School would indeed have been effective.

On eac h oc casion that t he C omplainant s poke t o a dministrators abo ut pl acing t he
Student o n i ndependent s tudy, t he a dministrators m erely ag reed t o t he pl acement
without taking steps to investigate w hether harassment was oc curring, to und erstand
the extent of it, or to determine the toll that it was taking on the Student. Had they done
so, they would have been in a position to understand what steps were needed to stop
the har assment a nd repair t he ed ucational env ironment s o t hat t he S tudent c ould
continue to attend school with his peers.

The D istrict s hould also hav e taken stepstotrytoensurethatwhenthe S tudent
returned from independent study, he was not subjected to continued harassment. For
example, the School could have used the Vice Principal’s letter in the parent newsletter
to explain the types of conduct that constitute harassment, and strongly state that such
conduct was unacceptable and would result in discipline. | nstead, the letter, although
intended to promote tolerance, likely identified the Student to the reader through specific
and disparaging des criptors; ¢ ontained e lementst hatv alidated s ome s tudents’
perceptions that the Student and other students like him were “odd” and not “normal,”
and made light of the harassment the Student was experiencing. The statements in the
newsletter were not only inappropriate, but may have emboldened students to persist in
harassing and ostracizing students, such as the Student, who did not conform to gender
stereotypes.
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While the administrators’ ability to respond to the Student’s complaints may have been
hampered by hi s inabilitytoname all ofthe witnesses and al leged har assers, t he
School could have taken ot her s teps t o i dentify t he p arties i nvolved. F or example,
administrators could h ave i nterviewed ot her s tudents i n t he vicinity, s ecurity of ficers,
and other potential witnesses, reviewed the School’s security cameras, or spoken to the
Student’s friends an d c lassmatest o c onfirmt he har assmentt he S tudentw as
experiencing. A dministrators ¢ ould al so h ave al erted t he S tudent’s t eachers, t he
security staff, and other employees of the alleged harassment, so that they could keep a
closer watch on t he S tudent, more aggressively patrol areas where the h arassment
typically occurred, and respond to incidents. T he School could also have conducted
follow-up i nquiriest os eei ft he S tudent had experienced a ny new i ncidents o f
harassment or any instances o f r etaliation, r esponded promptly and ap propriately to
address any new problems, and made sure that the Student and the Complainant knew
how to report subsequent problems. Steps such as these are required not only under
the law, but also by the District's own Sexual Harassment Regulation.

Other more comprehensive steps by the District were also necessary, given that the
harassment w as w idespread a nd per petrated by s uch al arge number o f s tudents.
Steps ¢ ould hav e i ncluded pr oviding i nstructiont ot he entire S chool community,
including s tudents, o n civil rights and ex pectations of tolerance, specifically as they
apply to sexual and g ender-based harassment, and steps to clearly communicate the
message that the school does not tolerate harassment and will be r esponsive to any
information about such conduct. Instead, many students interviewed by OCR believed
that School officials knowingly allowed the conduct to occur, and perceived this to mean
that they did not object to the conduct and, in some students’ eyes, condoned it. When
administrators should have been actively communicating to students the importance of
treating the Student with respect and of intervening on his behalf when others did not do
so, they instead engaged in passive, incomplete action or inaction, creating for some
students the perception that the harassment was acceptable.

Finally, although the School environment clearly took a tremendous toll on the Student’s
mental health and academic performance, the District did not take any steps to address
the impact of the harassment on him, such as providing counseling or academic support
services.

Conclusion

Based on the above facts and analysis, the United States concludes that the Student
was s ubject t o p ersistent, p ervasive, and often s evere s ex-based har assment t hat
resulted in a hostile educational environment of which the District had notice, and that
the District f ailedt ot ake steps sufficient to s top t he har assment, t o pr eventi ts
recurrence, or to el iminate t he h ostile en vironment. A Ithough t he D istrict’'s S exual
Harassment P olicy and R egulation are consistent with the law with respect to sexual
harassment, the District did not adhere to its own policy in addressing the multiple forms
of notice it received with regard to the treatment of the Student.
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In order to resolve the District’s identified noncompliance with Title IX and Title 1V, the
District voluntarily entered into the attached Resolution Agreement. T he United States
has det ermined t hat, when i mplemented, t he R esolution A greement will r esolve t he
issues in this complaint. Therefore, the United States is closing this complaint as of the
date of this letter. The United States will monitor the implementation of the enclosed
Resolution Agreement and may reopen the investigation if the District does not comply
with the Agreement. The United States is notifying the Complainant of the closure of
this complaint concurrently.

This letter is a letter of findings issued by OCR and DOJ to address an individual case.
Letters of f indings contain f act-specific i nvestigative f indings a nd di spositions of
individual cases. Letters of findings are not formal statements of policy and they should
not be relied upon, cited, or construed as such. Formal policy statements are approved
by a duly authorized official and made available to the public.

Under t he F reedom of | nformation A ct, t his doc ument an d r elated r ecords may b e
released u pon request or made public by OCR and/or DOJ. | nthe eventthat OCR
and/or DOJ receives such a request or intends to make these documents public, the
respective ag ency wills eekt o pr otect,t ot he ex tent pr ovided by | aw, per sonal
information that, if released, could reasonably be expected to constitute an unwarranted
invasion of privacy.

The U nited S tatest hanks y ouandy ours taff fory our c ooperation d uring t his
investigation. If you have any questions regarding this letter, please contact OCR staff
attorneys Suzanne Taylor or Kendra Fox-Davis at (415) 486-5555 or DOJ trial attorneys
Whitney M. Pellegrino or Joseph J. Wardenski at (202) 514-4092.

Sincerely,

Is/ /sl
Zachary Pelchat, Supervisory Attorney Anurima Bhargava, Chief
U.S. Department of Education U.S. Department of Justice
Office for Civil Rights Civil Rights Division

San Francisco Division Educational Opportunities Section



