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Marc D. Blackman, OSB #730338

Of Attorneys for Plaintiff Prison Legal News
mark@ransomblackman.com

Ransom Blackman LLP

1001 SW 5th Ave., Suite 1400

Portland, OR 97204

(503) 228-0487

Katherine C. Chamberlain, OSB #042580
Of Attorneys for Plaintiff Prison Legal News
katherinec@mhb.com

MacDonald Hoague & Bayless

705 Second Avenue, Suite 1500

Seattle, Washington 98104-1745

(206) 622-1604

UNITED STATES DISTRICT COURT
DISTRICT OF OREGON
PORTLAND DIVISION

PRISON LEGAL NEWS, a project of the
HUMAN RIGHTS DEFENSE CENTER, No. CV 12-71-SI

Plaintiff, DECLARATION OF LUCY LENNOX

V. In Support of Plaintiff’s Motion for
Preliminary Injunction
COLUMBIA COUNTY; COLUMBIA
COUNTY SHERIFF’S OFFICE; JEFF
DICKERSON, individually and in his capacity
as Columbia County Sheriff,

Defendants.

I, Lucy Lennox, declare and affirm as follows:
1. I am over the age of 18 and I am competent to testify. The statements of fact
contained herein are based on my own personal knowledge and belief.

2. I am a resident of the state of Washington.

MACDONALD HOAGUE & BAYLESS

DECLARATION OF LUCY LENNOX (CV 12-71-S]) - 1 705 Second Avenue, Suite 1500

Seattle, Washington 98104
Tel 206.622.1604 Fax 206.343.3961
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3. On December 15, 2011, I visited the Prison Legal News website
(www.prisonlegalnews.org) and printed multiple copies of the same legal article titled “The
Failed Promise of Prison Privatization” to send to prisoners at the Columbia County Jail. I
enclosed the printed articles in separate envelopes and sent them to specific prisoners at the
Columbia County Jail in standard sized #10 envelopes with appropriate postage affixed to each
one.

4. The Columbia County Jail rejected the articles I mailed and returned the rejected
mailings to me, as described below:

L Exhibit I is an envelope I sent to prisoner Steven Adams at the Columbia
County Jail on or about December 15, 2011, and the seven-page article contained in the
envelope. The Jail returned the article to me. The returned envelope is stamped and marked
“INSPECTED BY COLUMBIA COUNTY JAIL,” “RETURN TO SENDER” and
“CONTRABAND.”

II. Exhibit II is an envelope I sent to prisoner Arthur Bates Jr. at the
Columbia County Jail on or about December 15, 2011, and the seven-page article contained in
the envelope. The Jail returned the article to me. There is a sticker on the returned envelope
stating: “As of April 1, 2010 The Columbia County Jail ONLY ACCEPTS POSTCARDS, This
applies to ALL incoming and out going mail.”

I Exhibit III is an envelope I sent to prisoner Toni Bertasso at the Columbia
County Jail on December 21, 2011, and the seven-page article contained in the envelope. The
Jail returned the article to me. There is a sticker on the returned envelope stating: “As of April 1,
2010 The Columbia County Jail ONLY ACCEPTS POSTCARDS, This applies to ALL
incoming and out going mail.”

IV.  Exhibit IV is an envelope I sent to prisoner Daniel Butts at the Columbia
County Jail on December 15, 2011, and the seven-page article contained in the envelope. The
Jail returned the article to me. The returned envelope is stamped and marked “INSPECTED BY

COLUMBIA COUNTY JAIL,” and “REFUSE/VIOLATES SECURITY.”
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V. Exhibit V is an envelope I sent to prisoner Robert Clement at the
Columbia County Jail on or about December 15, 2011, and the seven-page article contained in
the envelope. The Jail returned the article to me. There is a sticker on the returned envelope
stating: “As of April 1, 2010 The Columbia County Jail ONLY ACCEPTS POSTCARDS, This
applies to ALL incoming and out going mail.”

VI.  Exhibit VI is an envelope I sent to prisoner Anthony Deherrera at the
Columbia County Jail on December 22, 2011, and the seven-page article contained in the
envelope. The Jail returned the article to me. The returned envelope is stamped and marked
“INSPECTED BY COLUMBIA COUNTY JAIL,” “RETURN TO SENDER” and
“REFUSE/VIOLATES SECURITY.”

VII.  Exhibit VII is an envelope I sent to prisoner Kenna Haynes at the
Columbia County Jail on December 22, 2011, and the seven-page article contained in the
envelope. The Jail returned the article to me. The returned envelope is stamped and marked
“INSPECTED BY COLUMBIA COUNTY JAIL,” “RETURN TO SENDER” and
“REFUSE/VIOLATES SECURITY.”

VII. Exhibit VIII is an envelope I sent to prisoner Scott Lavelle at the
Columbia County Jail on or about December 15, 2011, and the seven-page article contained in
the envelope. The Jail returned the article to me. The returned envelope is stamped and marked
“INSPECTED BY COLUMBIA COUNTY JAIL,” “RETURN TO SENDER” and
“REFUSE/VIOLATES SECURITY.”

IX.  Exhibit IX is an envelope I sent to prisoner Billy Nelson at the Columbia
County Jail on or about December 15, 2011, and the seven-page article contained in the
envelope. The Jail returned the article to me. The returned envelope is stamped and marked
“INSPECTED BY COLUMBIA COUNTY JAIL,” “RETURN TO SENDER” and
“CONTRABAND.”

X. Exhibit X is an envelope I sent to prisoner Samuel Oester at the Columbia

County Jail on or about December 15, 2011, and the seven-page article contained in the

DECLARATION OF LUCY LENNOX (CV 12-71-SI) - 3 BT el e et o

Seattle, Washuwton 98104
Tel 206.623.1604 Fax 206.343.3961

9870.05 fa256311




NeRC R e )

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Case 3:12-cv-00071-SI Document 10 Filed 01/31/12 Page 4 0of 6 Page ID#: 791

envelope. The Jail returned the article to me. The returned envelope is stamped and marked
“INSPECTED BY COLUMBIA COUNTY JAIL,” “RETURN TO SENDER” and
“CONTRABAND.”

XI.  Exhibit XI is an envelope I sent to prisoner Cindy Seastone at the
Columbia County Jail on or about December 15, 2011, and the seven-page article contained in
the envelope. The Jail returned the article to me. The returned envelope is stamped and marked
“INSPECTED BY COLUMBIA COUNTY JAIL,” and “REFUSE/VIOLATES SECURITY.”

“XII.  Exhibit XII is an envelope I sent to prisoner Barry Shaft at the Columbia

County Jail on or about December 15, 2011, and the seven-page article contained in the
envelope. The Jail returned the article to me. The returned envelope is stamped and marked
“INSPECTED BY COLUMBIA COUNTY JAIL” and “RETURN TO SENDER,” with a
handwritten note that states “no envelope mail.”

XIII.  Exhibit XIII is an envelope I sent to prisoner William Temple at the
Columbia County Jail on or about December 15, 2011, and the seven-page article contained in
the envelope. The Jail returned the article to me. The returned envelope is stamped and marked
“INSPECTED BY COLUMBIA COUNTY JAIL” and “RETURN TO SENDER,” with a
handwritten note that states “no envelope mail.”

XIV. Exhibit XIV is an envelope I sent to prisoner Timothy Turner at the
Columbia County Jail on December 20, 2011 and the seven-page article contained in the
envelope. The Jail returned the article to me. The returned envelope is stamped and marked
“INSPECTED BY COLUMBIA COUNTY JAIL,” “RETURN TO SENDER” and
“CONTRABAND.”

XV. Exhibit XV is an envelope I sent to prisoner Alisha Vandolah on or about
December 15, 2011 and the seven-page article contained in the envelope. The Jail returned the
article to me. The returned envelope is stamped and marked “INSPECTED BY COLUMBIA
COUNTY JAIL” and “RETURN TO SENDER,” with a handwritten note that states “no

envelope mail.”
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5. Other than the returned envelopes, I did not receive any communications from the
Columbia County Jail about the mail I sent to prisoners or why the Jail rejected my mail. Nor
did I receive any information about how to challenge the Jail’s decision to reject the articles I
sent.

I declare under penalty of perjury of the laws of the United States of America that the
foregoing is true and correct to the best of my knowledge.

DATED this Qﬁ day of January 2012, at # oll st ., Washington.
2 X
\ ucy Lenno
DECLARATION OF LUCY LENNOX (CV 12-71-8]) - 5 03 Sccond Avenue, Suste 1500
Sn%!é Washington 98104
Tel 206.623.1604 Fax 206.343.3961
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CERTIFICATE OF SERVICE

I hereby certify that on January 31, 2012, I electronically filed the foregoing to the Clerk

of the Court using the CM/ECF system which will send notification of such filing to the

following:

e Marc D. Blackman
marc@ransomblackman.com,pat@ransomblackman.com
o Gregory R. Roberson
grr@hartwagner.com,cej@hartwagner.com
e Lance Weber
Iweber@humanrightsdefensecenter.org
o Jesse Wing
JesseW(@mhb.com

MACDONALD HOAGUE & BAYLESS

/s/ Katherine C. Chamberlain

KATHERINE C. CHAMBERLAIN

OSB #042580
(206) 622-1604

Of Attorneys for Plaintiff Prison Legal News
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CONTACT VIEW CART

The Failed Promise of Prison Privatization
by Richard Culp, Ph.D.

We have been experimenting with prison privatization in the U.S. now for over twenfy-five
yesers. The privatizafion idea originated out of a notion that the private sector, with its
competition-driven efficiency and innovation, could operate prisons of higher quality and
lower cost than the public sector. Create a market for incarceration services, the argument
ran, and the markef will work its magic, improving prison conditions and rehabilitative
ouicornes while saving the taxpayers millions of dollars. That market has effectively been
created over the past quarter century and we have now arrived at a place where prison
privatization has been studied extensively and evaluated rigorously.

Although hyperbole continues fo propel prison privatization policy along, research findings
are inconfrovertible: even in the best private prisons, quality of prisoner care is no befter
than in public prisons and the cost advantage of privatization, which initially accounted for
rminimal savings is steadily eroding as the private prison industry matures. :

The big promises of prison privatization — less cost, hlgher quality — have simply not )
materialized. Despite these disappointing results, prison privatization advocacy maintains
traction in diverse jurisdictions as policymakers from Ohio to Florida and from Maine to
California seek expedient solutions to budget shortfalls tiiggered by a !muenng great
recession. .

In retrospect, it shoutd come as no surprise that prison privatization would faif fo live up to its

promzses There are several reasons for this. First, free market solutions o social problems
like crime assume, after all, that there are “free” markets for appropriate services. However,
there is no such thing as a natural market for the services provided by private prison
companies. On the conirary, the marketplace for incarceration services is created by the
govemnment, for the government. [t is an artificial market. Many of the services that have

been privatized by govemment (e.q., custodial servicés, food preparation, medical care) are .

provided by the private sector independently of the government’s decision to privatize or
not. There is a free market analogue for many kinds of services that govemments routinely
provide. Other fields such as education and health care, for example, have an active market
of existing nonprofit and for-profit providers willing fo-sell educational and healthcare
services to a huge market of potential buyers that includes both individuals and’
governments.

The prison business is fundamentally different in that no one can freely purchase
incarceration services as a private individual. There is no natural market for incarceration
services. The power to incarcerate someone — to hold a person against his or herwill —is a -
defining characieristic of the state. The government holds a monopoly over the legitimate
use of physical force and the power fo incarcerate. Only the government has the legitimate
power to restrict a citizen’s liberty; individuals are prohibited by law from incarcerating
another person under “false imprisonment” statutes. The government can delegate this
power on a limited basis — for example, “shopkeeper’s privilege” allows merchanis to
temporarily detain suspected shoplifters. But long-term incarceration is a different matter.
The only potential buyers who can legally purchase incarceration services are the
government jurisdictions that have custody over indicted, convicted or detained persons. In
order to privatize its incarceration function, the government has had to create a market since
one does not and cannot exist without its direct intervention.

Secondly, the develepment of the private prison industry has resuited in a highly
concentrated producer market where only four companies control over 80% of the
incarceration services business. Economic theory tells us that when production is highly
concentrated in very few companies, the market becomes an ofigopoly, a market situation
that is inherently less competitive and innovative than a market with more broad-based
representation. An oligopoly is characterized by interdependence, avoidance of
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Judicial Conference Commiittee Disciplines Federal
Judge for Membership in Discriminatory Country
Club by Alex Friedmann in May 2011, PLN reported
that the Sixth ...

Nationwide PLN Survey Examines Prison Phone
Contracts, Kickbacks by John E. Dannenberg An
exhaustive analysis of prison phone contracts
nationwide has revealed that ...

"| the best-known American actors living today. ...

Prison Legal News Interviews Former Prisoner and
Famous Actor Danny Trejo Danny Trejo is one of

Remembering Attica Forty Years Later by Dennis
Cunnirigham, Michael Deutsch & Elizabeth Fink This
year, September 9 will mark the 40th anniversary ...

The History of Prison Legal News by Paul Wright In
May 1990, the first issue of Prisoners’ Legal News
(PLN) was published. If ...

Twenty Years of PLN in Court Since PLN was
founded in 1990 we have been censored in prisons
and jails around ...

Appalling Prison and Jail Food Leaves Prisoners
Hungry for Justice by David M. Reutter, Gary Hunter
& Brandon Sample Prison food. The very ...

Sexual Abuse by Prisonrand Jail Staff Proves
Persistent, Pandemic by Gary Hunter Sexual
assault, rape, indecency, deviance. These terms
represent reprehensible behavior ...

Judge Not: Judges Benched for Personal
Misconduct by Gary Hunter & Alex Friedmann They
decide hot-button topics ranging from abortion and
racial discrimination ...

The Graying of America's Prisons by James
Ridgeway Frank Soffen, now 70 years old, has lived
more than half his life in prison, ...
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competition and a rigid attachment to the status quo among the leading firms.

A third part of the story is that government itself unwittingly stifies innovation in the private
prison industry. Since the only legitimate customers of prison companies are the
jurisdictions that can indict, convict or otherwise detain people, the potential customer base
for incarceration services is very limited. In practice, this has led fo a sifuation where only a
handful of customers, an oligopsony in economic terms, has come to dominate the
customer base. The limited number of customers serves o dissuade private prison
companies from conducting research and development into innovative correctional
programming, as the finy customer base fends to demand only those services that mimic
what the govemments themselves are accustomed to providing.

Origins of the Arfificial Market

Contracting out of noncusfodial prison services such as medical care, food service,
maintenance, education and menfal health services has been practiced for a long time and
with little confroversy. Contracting out of custody services, for which there is no free market
anafogue, is much more controversial. The deinstitufionafization movement in juvenile
cosrections during the 1970s initiated a number of experiments in privatized services and
custody for juveniles. A major siep toward confracted custody of adults occurred when the
Immigration and Naturalization Service (INS), the forerunner to today's Immigration and
Customs Enforcement (ICE), decided in 1983 to partially outsource the detention of
undecumented immigrants in its custody. In the surnmer of 1983, the INS issued a request
for proposals and the newly-formed Corrections Corporation of America (CCA) submitied
the winning bid.

Likewise, the community corrections movement in the adult system involved contracting out
of the custody function in many low-security adult facilifies. Minnesota passed the
Community Corrections Act in 1871, and 25 states followed suit with similar legislaiion over
the next 12 years. Community corrections legislation transferred funding from state-levef
departments of correction fo local governments which, in tumn, used the funds for halfway
house programs and other services for lower-level offenders. Many jurisdictions turned fo
private contractors o operate these facilities.

In 1986, Management and Training Corporation (MTC) secured a contract to operate a
community corrections facility in Eagle Mountain, California. Also in 1986, the State of
Kentucky contracted out the development and operation of a 200-bed minimum-security
facility in Marion County. Another newly-formed company, the U.S. Corrections Corporation,
was awarded the contract. Similarly, the U.S. Bureau of Prisons {BOP) began contraciing
out the operation of low-security halfway house programs {o the private sector during this
time. Another early private prison company, Correctional Services Corporation, originally
Esmor Correctional Corp., began business in 1988 with two contracts from the BOP io
operate halfway houses in New York City.

These early entranis to the incarceration services market found a political climate supportive
of privatization in several states, including Keniucky, Tennessee, Texas, Florida, Arizona,
New Mexico and Louisiana. By 1994 there were approximately 20 companies actively
seeking contracts fo either build and manage company-owned prisons or manage existing
facilities owned by federal, state and local jurisdictions.

The Supply Side of the Incarceration Services Industry

The traditional industrial life cycle model suggests that new markets move through a
process marked by four stages: fragmentation, shakeout, maturity and decline. The
fragmentation period occurs when the industry is new, many enirepreneurs enter the
market, and they operate at low volume and tend to serve narrow geographic areas.
Eventually, a shakeout period ocours as some companies become more efficient and the
less efficient ones fail to stay in business. Growth and competition are strongest during this
period, as are the profits of the largest companies. The industry reaches maturity when
growth slows and surviving companies try to solidify their positions in the industry. At some
later time, the industry moves into decline as the demand for the product or service drops
and companies seek new ways to recover profitability.

The decade of the 1990s witnessed the rapid growth of prison privatization, consolidation of
the industry and the cooling off of growth rates as the decade ended. The indusfry moved
through the traditional life cycle stages offragmentation to maturity during this period. The
industry experienced fremendous growth from 1992 to 1998, averaging an increase in
capacily of 36% each year. But from 1999 fo 2006, growth declined fo an average rate of
under 4% per year. As market maturity is commonly defined as reaching a state of
equilibrium marked by the absence of significant growth or innovation, the industry reached
maturity as the new millennium began.

The shakeout stage of the industry is reflected in the difference beiween the companies
doing business in 1996 and those doing business in 2011. In 1996, there were 14
companies with private prison contracis in the United States. Table 1 fists these companies,
their rated capacity and thelr market share of U.S. private prison business. A common
measure of the dominance of companies in a given market is the market concentration ratio
(CR), or the percentage of total industry sales (or capacity, or employment, or value added

Secret Justice: Criminal Informants and America’s
Underground Legal System by Alexandra Natapoff [.
Introduction Although it is almost invisible to the
public, ...

Thou Shalt Not: Sexual Misconduct by Prison and
Jail Chaplains by David M. Reutter Traditionally, the
role of a chaplain in the correctional ...

Celebrity Justice: Prison Lifestyles of the Rich and
Famous by Matt Clarke There are two criminal
justice systems in the United States. One ...

Crime Labs in Crisis: Shoddy Forensics Used to
Secure Convictions by Matt Clarke To millions of
people whose knowledge of crime labs comes ...

Private Prison Companies Behind the Scenes of
Arizona’s Immigration Law by Beau Hodai'Beside
my brothers and my sisters, I'll proudly take a ...

Medical Examiners Lack Qualifications,
Competence, Oversight by Matt Clarke Most people
will only have direct contact with a medical
examiner, also known as ...

40% of Criminal Jurisprudence bills boost criminal
penalties As has probably been the case every
legislative session in living memory, bills ...

Texas Increasingly out of Step on Death Penalty By
David Fathi Copyright 2009 Houston Chronicle May
23, 2009, 3:44PM Barring unexpecied events, in the
next...

Some Agencies Balk at Releasing Prison Phone
Data by Mike Rigby It is common knowledge among
PLN readers that prison and jail phone ...

The Failed Promise of Prison Privatization by
Richard Culp, Ph.D. We have been experimenting
with prison privatization iri the U.S. now for over ...
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or physicat output) contributed by the four leading firms ranked in order of market share. A
market is considered to have a high CR when the four leading firms control over fwo-thirds
of market share, a moderate concentration when the ratio falls between one-third and two-
thirds, and a low conceniration when the top four companies control less than a third of total
market share.

The four-firm market concentration ratio of the private prison industry was 86% in 1996, a
significantly high level of concentration. But by the end of 2011 only seven companies
remained in the private prison business, and the market share of the top four firms
increased to 92% (see Table 2).

Acquisifions and Ethical Challenges

The rise in concenfration ratio means that the industry as a whole has become less
competitive. Five of the companies that disappeared between 1996 and 2011 (U.S.
Corrections Corporation, Correctional Services Corporation, Comell Corrections, Inc.,
Fenton Security, Inc. and Correctional Systems, Inc.) were acquired by larger companies.
Four ofher firms went out of business (Bobby Ross Group, Capital Correctional

Resources, Dove Development Corporation and Maranatha Production Company, LLC).
Three newcomers, LaSalle Southwest Corrections, Louisiana Corrections Services and
Emerald Companies, are small and regionally-based in Texas and Louisiana. A review of
the ongoing concentration in the market is illustrative of shakeouts in the industry and of
some of the ethically-chalienged behavior that can attend fo the process of profit seeking.
The largest company — Correcticns Corporation of America — acquired the third-ranked
company, U.S. Corrections Corporation, in 1998, U.S. Corrections, based in Kentucky, had
much in common with Tennessee-based CCA. Both companies were founded by
enirepreneurs who were well connected with the polifical establishment in their state. One of
CCA's founders, Thomas W. Beasley, was a former chair of the state Republican Party and
managed the successiul 1978 gubernatorial campaign of Lamar Alexander. Honey
Alexander, the governor's wife, was an early investor in CCA. U.S. Corrections Corporation,
based in neighboring Louisville, did all of its business in Kentucky prior to 1895. Executives
of the comipany contributed over $77,000 to political campaigns in the state between 1387
and 1993, including $23,000 to Govemor Wallace G. Wilkinson and his wife Martha.

Clifford Todd, the CEQ of U.S. Corrections, was implicated in a payoff scandal involving the
company’s contract fo run the county jail in Louisville. He was arrested by the FBI in 1994,
pleaded guilty to mail fraud and was sentenced to & months in jait and fined $250,000. He
sold his stake in the company for $15 million in 1994. At the time of the buyout by CCA, U.S.
Corrections owned a total of four facilities in Kentucky, Ohio and North Carolina with a
capacity of 5,275 beds, and had contracts to manage publicly-owned facilities in Kentucky,
Florida and North Carolina with & capacify of 5,743 beds.

The second-largest company in 1996, Wackenhut Corrections Corporation (WCC), was
formed in 1984 as a subsidiary fo security firn Wackenhut Corporation, which was founded
by George Wackenhut, a former FBI agent. Over the ensuing years, WCC grew fo become
one of the largest private prison companies in the world. The company began providing
residential services for at-risk juveniles and young adulfs under the Job Corps program.
WCC went public in 1984 (with Wackenhut Corporation as the majority shareholder). In
2002, the Danish company Group 4 Falck merged with the Wackenhut Corporation and,
indirectly, became the owner of 57% of WCC's stock. In 2003, WCC bought out Group 4
Falck’s interest in the company and changed its name to the GEO Group, Inc. The GEO
Group acquired the industry’s seventh-largest company, Correctional Services Corporation
{CSC), in 2005 and Comell Corrections, the fifth-largest company, in 2010.

Founded in 1989, CSC operated under several different names, including Esmor
Correctional Seyvices, inc. The company was founded by the owners of a welfare hotel in
New York City and began ifs prison business operating halfway houses under contract with
the BOP. CSC also managed the INS Detention Center in Elizabeth, New Jersey,
remembered best for a June 1995 riot in which 300 detainees took cver the facility in protest
of poor conditions of confinement. Esmor siaff fled from the detention center, leaving order
to be restored by federal, state and local law enforcement officers. The INS closed the
facility after the riot, noting that CSC guards had abused detainees, gave them spoiled food
and deprived them of sleep. The facility was reopened in 1997. :

Later, in 2003, CSC was fined $300,000 by the New York State Lobbying Commission for
faiting to report free transportation, meals and gifts given to a dozen state legislators from
Brookiyn and the Bronx. The fine was the largest the state had ever imposed on a company
for violating the state's lobbying laws. In May 2008, the Securities and Exchange
Commission (SEC) filed charges against three Fort Lauderdale, Florida physicians, alleging
insider trading in GEO Group’s 2005 acquisition of CSC. According to the complaint, one of
the three worked as a consuliant to GEO and had a son who worked in GEO’s finance
department, where he allegedly learned of the pending deal. The three were charged with
ilegally purchasing $390,000 in CSC stock before the acquisition. Two of the defendants
entered into settlement agreements while the third was cleared of the charges.

Another GEO. acquisition, Cornell Corrections, Inc., had been the third-largest pﬁVate prison
company in 2006, with 8% of industry market share. incorporated in 1994, the company built
its business primarily with youth services and community-based rehabilitation programs for

https://www.prisonlegalnews.org/23838 displayArticle.aspx
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adults. Pirate Capital, LLC, a hedge fund firm, acquired a 13% interest in Comell in 2004,
becoming the company’s largest shareholder, and replaced several board members and the
company's CEO with financiers more oriented toward short-term growth. Pirate Capital
unloaded ifs shares of Cornelf in 2006 in the midst of an SEC investigation over its stock
sales pracfices, several bad investment decisions and company downsizing. The company
wamed ifs stockholders in 2009 of looming problems in managing indebtedness of some
$303 million. GEO Group bought Cornell, along with its debt, in 2010.

Management and Training Corporation (MTC) is the third-largest company currently
providing incarceration services. MTC is a privately-held Utah-registered company that
gained expertise in working with at-risk young people as a major provider of Job Comps
programs. The company first entered the private prison market in 1987 whenr it received a
contract fo manage the Eagle Mountain Community Correctional Facllity in Desert Center,
California (which experienced a major riot that resulted in the deaths of two prisoners in
2003). MTC expanded slowly and steadily since 1987 and now runs a total of 20
correctional faciliies in Arizona, California, Florida, Idaho, New Mexico, Ohio and Texas.

The company’s generally positive reputation as a job training provider has been farnished
by its corrections experience. In 1997, MTC hired the former director of the Utah
Department of Corrections, Lane McCofter, as Director of Corrections Business
Development. McCotter was well connected in pro-privatization states, having served as
director of both the Texas Depariment of Criminal Justice and the New Mexico Corrections
Depariment before serving as the corrections head in Utah. He left the Utah DOC job in the
midst of an investigation over the death of a prisoner with schizophrenia who had been
shackled to a hard plastic chair for the final sixteen hours of his fife.

In 2003, MTC’s Santa Fe, New Mexico facility was under investigation by the U.S. Justice
Depariment for unsafe conditions and poor qualiy prisoner medical care while McCotter
was employad with the company. Nonetheless, that same year he was appointed by
Attomey General John Ashcroft o serve on a U.S. Department of Justice team
commissioned to assess and implement a plan for rebuilding Irag’s criminal justice system.
The teant’s final act before leaving Iraq was fo conduct a ribbon cutting ceremony at the
refurbished Abu Ghraib prison, a centerpiece of their corrections planning.

Although the facility was empty when McCotter left Iraq, the work of the commitiee of
experts was indelibly stained by the infamous events that subsequently occurred at the
prison and from on-going human righis abuse allegations in prisons under the direct
supervision of other committee members.

MTC was also involved in a failed experiment in prison.privatization in Canada. in 2001, the
company won a five-year contract to operate the Central North Correctional Centre (CNCC)
in Ontario as part of a pilot project to compare operations of the CNCC facility with a similar
publicly-run prison, the Central East Correctional Centre. The government hired
PricewaterhouseCoopers to evaluate the two prisons across a variety of dimensions. The
evaluation found that the public prison outperformed the MTC facility overall. While the MTC
prison was cheaper fo operate and provided a greater variety of programming than the
government facility, the public prison rated significantly better on security, recidivism rates,
fiealth care and community impact. Based on the results of the experiment, Ontario decided
to tumn managemment of the privatized facility over to the public sector.

Community Education Centers (CEC), incorporated in 19986, rounds out the quartst of
companies that control 92% of the current incarceration services market. Like MTC, CEC is
a privately-held company whose finances and governance structure are much less
transparent than is the case with publicly-held companies. Until a few years ago, CEC's
busiress was concentrated in providing community-based resideniial, re-enfry and
rehabilitative services to offenders, mostly in New Jersey and Pennsylvania, but the
-company moved info the secure incarceration services business with its acquisition of
CiviGenics in 2007.

CiviGenics was founded in 1995 in Marlboro, MA by Roy Ross, the former president of
Spectrum Health Systems, Inc., a nonprofit company that provided drug and alcohal
treatment services for prisoners in the Massachusetts Department of Corrections. Ross
arranged a coniract for CiviGenics to provide management of Spectrum's Massachusetts in-
prison freatment programs. In 1996, CiviGenics acquired Fenton Security, Inc., a small
company that had management contracts to operate two county jails in Colorado. Tom
Rapone, a former Secretary of Public Safety in Massachusetts, joined CiviGenics as the
firm’s Chief Operating Officer. CiviGenics expanded its secure custody operations and by
1988 operaied severat small jail facilities, employed more than 1,000 staff and had revenues
of more than $30 million. : :

tn July 1899, the-Ohio Department of Rehabilitation and Correction (ODRC) awarded
CiviGenics a $14.9 million contract to operate the newly-built North Coast Correctional
Treatment Facility (NCCTF) in Grafton. However, the ODRC elected not fo renew its
contract with CiviGenics when the contract expired in July 2001, citing problems with high
staff furnover (including five different wardens in its first 18 months), repeated failure to
maintain minimum staffing levels and problems with over-billing the state for positions that
remained uncovered. The ODRC subsequently awarded the contract to MTC, which
continues to operate the NCCTF facility.
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in 2004, the Massachusefis State Auditor completed an audit that found Spectrum Health
Systems had misused $17.4 million in state money, with $10.2 million of the fotal amount
involving excessive payments to CiviGenics. The matter was settled in January 2007 in an
agreement that required CiviGenics to repay the state $3.4 million and Roy Ross to repay
$650,000. With its acquisition of CiviGenics in 2007, CEC became the fourth largest private
prison company in the U.S.

The Demand Side of the Incarceration Services Industry

The demand side of prison privatization, like the oligopoly of private prison companies, is
also highly concentrated. The potential customers in the private prison market are
government agencies at the federal, state and local level that operate jail, prison and
detention programs. At the federal level, the Bureau of Prisons, the U.S. Marshals Service
and Immigration and Customs Enforcement all manage a variety of custody facilifies. The
four branches of the military also operate facilities for military personnel sentenced under
the Uniform Code of Military Justice. Of course, the 50 states and the District of Columbia
each have departmenis of carrection.

According fo the Bureau of Justice Statistics, there are some 1,821 state and federal
correctional facilities, not counting facilities operated by the U.S. Marshals Service and ICE.
At the local level, counties and cities operate about 2,875 jail facilities in the United States.
In sum, the potential consumer base of the private prison industry numbers somewhere in
the area of 4,700 facifities.

After over 25 years of correctional privatization, there are fewer than 200 private correctional
facififies in the United States — only about 4% of all facilities. The federal government is the
most actively involved in privatization, with 16.3% of federal prisoners serving fime in private
facilities. State governments are next, with 6.6% of state prisoners in private facilities.
However, whereas 60% of all correctional facilities in the United States are ai the local level,
only about two dozen city and county jurisdictions (1.7% of the total) contract with private
companies {o operate their jalls and detention centers.

In practice there are very few buyers of privatized incarceration services, and the federal
government is the largest sirigie customer. Between 2000 and 2008, the number of state
prisoners placed in private prisons increased by about 25%, from 75,018 fo 93,537. In the
federal system, however, the number increased from 15,525 to 32,712, or about 110%.
During the same period, the number of states placing some portion of their prisoners in
private facilities actually declined from 30 states to 27.

There are in practice only fifty-four “cusiomers” buying inCarceration services from the
private prison industry — the three federal agencies, twenty-seven state departments of
correction and two dozen local jurisdictions. Within this small customer base, the federal
government plus eight states (Texas, Florida, Arizona, Okiahoma, Colorado, Tennessee,
California and Mississippi) colleciively account for more than 70% of all private prison
business. in effect, the market of buyers constitutes an oligopsony, or a market form in
which only a few customers buy a certain good and therefare possess the power fo affect
pricing. The two largest publicly-traded private prison companies recognize their
dependency on a limited number of govemmentat customers as a threat fo their profitability
and include a warning to stockholders to that effect in their annual reports.

At CCA, just three federal govemment agencies, the BOP, ICE and the U.S. Marshals,
accounted for 43% of the company’s total revenue for fiscal year 2010, or $717.8 million.
The state of California, which is placing thousands of prisoners out-of-siate in an effort to
reduce in-state prison populations, provided 13% of CCA’s tofal revenue for fiscal year
2010, or $214 ‘million. GEO Group reports that while they have a total of 45 governmental
clients (customers), 4 of those clients accounted for over 60% of their U.S.-based revenue
{BOP, ICE, U.S. Marshals and the State of Florida). Among those, the three federal .
agencies combined are responsible for 53% of GEO Group’s fotal U.S. revenue.

The oligopsony of governmental consumers serves to discourage innovation. In praciice,
government purchasers of incarceration services have required that private prison
companies simply duplicate policies and procedures practiced in public prisons, to the effect
that the standard operating procedures of most private prison programs closely mirror those
of public prisons in the same state. Notably, nane of the companies have distinct and viable
research and development departments as would be expected in an industry that values
innovation. Private prison companies encourage the adoption of public prison practice,
rather than the development of innovative practice, by actively recruiting management-level
staff from within the public sector.

As a case in poinf, a review of the background of CCA’s facility management staff suggests
a widespread practice of mining the public corrections system for managers. Among the
wardens of 63 of the company’s correctional facilities, nearly two-thirds formerly worked in
state departments of correction (36 wardens) or the federal BOP (5 wardens). The most
warden-rich jurisdiction was the Texas Department of Criminal Justice, from whence 28% of
all CCA wardens were recruited. These experienced staffers bring a degree of order and
confrol to the company’s private prisons, but they are not likely io be hired for their spirit of
experimentation and innovation.

Arguably, private prisons are not looking to be innovative unless it is a way of cutting costs.
The most common way for these companies to make money from government contracts is
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by reducing personnel expenses. Because labor represents about 80% of the operating cost
of a prison, much of the cost savings in private prisons results from paying private
correctional officers less than comparable public correctional officers. But this advantage
begins to erode in a market where private companies are dependent upon confract
renewals (with more experienced staff) rather than new faciliies (with new, entry-level staff).
Even as labor rates vary among the states, public sector correctional officer starting salaries
average $28,000 across all states with a (one standard deviation) range between $23,000
and $34,200. By comparison, the Bureau of Labor Stafistics reporis a mean annual salary of
$42,270 for alt occupations in the United States (in May 2008). Public sector prison staff
salaries are very Jow already, suggesting that it is not easy for the private sector to continue
o undercut the government in personnel costs.

Conclusion

The increasing concentration of market share among the fop four companies and the
declining number of companies in the incarceration services market mean that governments
considering the privatization option will find a decreasing competitive environment when
seeking contract bids. In 1995, for example, a fotal of seven companies submitted bids in
response to a Arkansas Department of Comections request for proposals for two new
privately-operated prisons. In confrast, a 2006 request for proposals fo manage a private
prison in Pennsylvania yielded only two bidders. With markef maturation and increased
concentration, it is increasingly difficult for new companies {o get into the business and for
marginal performers to stay afloat.

Oligopoly theory and industry life cycle theory suggest that the remaining companies will be
less competitive overall, seeking interdependent relationships with their competitors fo help
secure their position now that industry growth rates have cooled. As this scenario continues
to unfold, any possibility of meaningful cost savings from privatization will decline over time.
A recent study of private prison costs in Arizona found that this has already accurred, as the
cost of incarcerating minimum-security prisoners has reached parity belween state prisons
and private prisons while the cost of housing medium-security priseners is now actually
fower in state prisons than in private facilities.

The private prison industry bears a fair share of the responsibility for not registering a better
showing in research resulfs. Despite the fact that it has hired away from the public sector
many “best and brightest” correctional staff, the industry’s penchant for financially rewarding
its executives and top managers has drained resources that could have been devoted to
program research and development.

Govemments have also played a role in the failure of privaie prisons to perform better,
particularly in the area of program quality. As an oligopsony, governments hold the power fo
be more demanding in the area of performance yet have systematically failed to do so.

In the main, contracting governments have simply abdicated demand for increasing program
quality, setfling for an illusory decrease in program costs. Given the history of “iron triangle”
relationships that intertwine the private prison industry and government officials, this failure
is perhaps not surprising.

One of the more depressing statistics fo emerge in criminal justice in recent years is the fact
that two-ihirds of released prisoners are re-arrested within three years. Enfightened
government officials around the country have realized that they can reduce correctional
expenditures only by focusing their efforts on reducing recidivism, not by buiiding or
contracting for more prison space, Government jurisdictions that are having the greatest
success in reducing correctional expenditures are those that are turning to evidence-based
practice fo guide sentencing decisions and devoting correctional resources toward programs
proven to reduce recidivism. Prison is not one of them. In enlightened jurisdictions,
incarceration rates are beginning to decline.

As this frend continues, the private prison industry will eventually enter the fourth stage of
the indusirial life cycle — decline — and will begin shedding some of its capacity. Some
companies have already sighted this trend on the horizon and have begun developing
alternative business opporfunities in areas such as electronic monitoring and prisoner health
care. For those government agencies with heavy reliance on private prisons, decline in the
industry will pose new problems as companies shed unprofitable contracts and simply walk
away. Albert Einstein suggested that insanity is doing the same thing over and over again
and expecting different results. If a quarter century of experience with prison privatization
has not led fo better quality and cost outcomes, it is time fo take a more sane approach.

Richard Culp is an Associate Professor of Public Administration at John Jay College of
Criminal Justice in New York City and the Coordinator of the Bachelor of Science in Criminal
Justice Management program. He is also a member of the doctoral faculty in Criminal

Justice at the Graduate Center of the Ciiy University of New York and serves as Deputy
Executive Officer of the CUNY Criminal Justice Doctoral Program. Professor Culp’s

research has been published in Justice Quarterly, Journal of Contemporary Criminal

Justice, Criminal Justice Policy Review, The Prison Joumal and the Joumal of Public Affairs
Education. :

This article includes new and expanded research findings previously published in “Prison
Privatization Turns Twenty-five.” In K. [smaili (Ed.) U.S. Criminal Justice Policy: A
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The Failed Promise of Prison Privatization
by Richard Culp, Ph.D.

We have been experimenting with prison privatization in the U.S. now for over twenty-five
years. The privatization idea originated out of a notion that the private sector, with its '
competition-driven efficiency and innovation, could operate prisons of higher qualify and
tower cost than the public sector. Create a market for incarceration services, the argument
ran, and the market will work its magic, improving prison conditions and rehabifitative
oufcomes while saving the taxpayers millions of doliars. That market has effectively been
created over the past quarter ceniury and we have now arrived at a place where prison
privatization has been studied extensively and evaluated rigorously.

Although hyperbole continues to propel prison privatization policy along, research findings
are incontrovertible: even in the best private prisons, quality of prisoner care is no better
than in public prisons and the cost advantage of privatization, which initially accounted for
minimal savings, is steadily eroding as the private prison industry matures.

The big promises of prison privatization — less cost, higher quality — have simply not .
materialized. Despite these disappointing results, prison privatization advocécy maintains -
traction in diverse jurisdictions as policymakers from Ohio to Florida and from Maine fo
California seek expedient solutions to budget shortfalls tiggered by a lingering great
recession.

in retrospect, it should come as no surprise that prison privatization would faif fo live up o its
promises. There are several reasons for this. First, free market solutions fo social problems
fike crime assume, after all, that there are “free” markets for appropriaie services. However,
there is no such thing as a natural market for the services provided by private prison
companies. On the conirary, the marketplace for Incarceration services is created by the
government, for the government. It is an artificial market. Many of the services that have
been privatized by government {e.q., custodial services, food preparation, medical care) are
provided by the private seclor independently of the government’s decision fo privatize or
not. There is & free market analogue for many kinds of services that govemments routinely
provide, Other fields such as education and health care, for example, have an active market
of existing nonprofit and for-profit providers willing fo self educational and healthcare
services to a huge market of potential buyers that includes both individuals and
governments.

The prison business is fundamenially different in that no one can freely purchase
incarceration services as a private individual. There is no natural market for incarceration
services. The power to incarcerate someone — to hold a person against his or her will —is a
defining characteristic of the state. The government holds a monopoly over the legitimate
use of physical force and the power fo incarcerate. Only the government has the legitimate
power to restrict a citizen’s liberty; individuals are prohibited by faw from incarcerating
another person under “false imprisonment” stafutes. The govemment can delegate this
power on a limited basis — for example, "shopkeeper's privilege” allows merchants to
temporarily detain suspected shoplifters. But long-term incarceration is a different matter.
The only potential buyers who can legally purchase incarceration services are the
government jurisdictions that have custody over indicted, convicted or detained persons. In
order fo privatize ifs incarceration function, the government has had fo create a market since
one does not and cannot exist without its direct intervention.

Secondly, the development of the private prison industry has resulied in a highly
concenirated producer market where only four companies control over 80% of the
incarceration services business. Economic theory tells us that when production is highly
concenirated in very few companies, the market becomes an oligopoly, a market situation
that is inherently less competitive and innovative than a market with mare broad-based
representation. An ofigopoly is characterized by interdependence, avoidance of
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competition and a rigid attachment fo the status quo among the leading firms.

A third part of the story is that government itself unwittingly stifles innovation in the private
prison industry. Since the only legitimate customers of prison companies are the
jurisdictions that can indict, convict or otherwise detain people, the potential customer base
for incarceration services is very timited. In practice, this has led to a situation where only a
handful of customers, an oligopsony in economic terms, has come to dominate the
customer base. The limited number of customers serves fo dissuade private prison
companies from conducting research and development into innovative correctional
programming, as the tiny customer base tends to demand only those services that mimic
what the govemments themselves are accustomed to providing.

Origins of the Ardificial Market

Contracling out of noncustodial prison services such as medicat care, food service,
maintenance, education and mental health services has been practiced for a long time and
with little controversy. Contracting out of custody services, for which there is no free market
analogue, is much more controversial. The deinstitutionalization movement in juvenile
corrections during the 1970s initiated a number of experiments in privafized services and
custody for juvenites. A major step toward confracted custody of adulis occurred when the
Immigration and Naturalization Service (INS), the forerunner o today’s Immigration and
Customs Enforcement (ICE), decided in 1983 to partially oufsource the detention of
undocumented immigrants in its custody. In the summer of 1983, the INS issued a request
for proposals and the newly-formed Corrections Corporation of America (CCA) submitted
the winning bid. :

Likewise, the communily corrections movement in the adult sysiem involved contracting out
of the custody function in many low-security adult facilifies. Minnesota passed the
Community Corrections Actin 1971, and 25 states followed suit with similar legistation over
the next 12 years. Community corrections fegisiation transferred funding from state-leve!
departmenis of correction to local governments which, in turn, used the funds for haliway
house programs and other services for lower-level offenders. Many jurisdictions tumed fo
private contractors to operate these facilities.

In 19886, Management and Training Corporation (MTC) secured a contract to operate a
community corrections facility in Eagle Mounfain, California. Also in 1986, the State of
Kentucky contracted out the development and operation of a 200-bed minimum-security
facility in Marion County. Another newly-formed company, the U.S. Corrections Corporation,
was awarded the contract. Similarly, the U.S. Bureau of Priscns (BOP) began confracting
out the operation of low-security halfway house programs to the private sector during this
time. Another early private prison company, Correctional Services Corporation, originally
Esmor Correctional Corp., began business in 1989 with fwo contracts from the BOP fo
operate halfway houses in New York City.

These early entrants to the incarceration services market found a political climate supportive
of privatization in several states, including Kentucky, Tennessee, Texas, Florida, Arizona,
New Mexico and Louisiana. By 1994 there were approximately 20 companies actively
seeking confracts o either build and manage company-owned prisons or manage existing
facilifies owned by federal, state and local jurisdictions.

The Supply Side of the Incarceration Services Industry

The traditional industrial life cycle modet suggests that new markets move through a
process marked by four stages: fragmeniation, shakeout, maturity and decline. The
fragmentation period occurs when the indusiry is new, many entrepreneurs enter the
market, and they operate at low volume and tend to serve narrow geographic areas.
Eventually, a shakeout period occurs as some companies become more efficient and the
less efficient ones fail to stay in business. Growth and competition are sirongest during this
period, as are the profits of the largest companies. The indusiry reaches maturity when
growth slows and surviving companies try to solidify their positions in the industry. At some
later time, the industry moves into decline as the demand for the praduct or service drops
and companies seek new ways to recover profitability.

The decade of the 1990s witnessed the rapid growth of prison privatization, consolidation of
the industry and the cooling off of growth rates as the decade ended. The industry moved
through the traditional life cycle stages offragmentation to maturity during this period. The
indusitry experienced tremendous growth from 1892 to 1998, averaging an increase in
capacity of 36% each year. But from 1999 to 2006, growth dedlined to an average rate of
under 4% per year. As market maturity is commonly defined as reaching a state of
equilibrium marked by the absence of significant growth or innovation, the industry reached
maturity as the new millennium began.

The shakeout stage of the industry is reflected in the difference belween the companies
doing business in 1996 and those doing business in 2011. In 1996, there were 14
companies with private prison confracts in the United States. Table 1 lists these companies,
their rated capacity and their market share of U.S. private prison business. A common
measure of the dominance of companies in a given market is the market concentration ratio
(CR), or the percentage of total industry sales (or capacity, or employment, or value added
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or physical output) contributed by the four leading firms ranked in order of market share. A
market is considered to have a high CR when the four leading firms controt over two-thirds
of market share, a moderate concentration when the ratio falls between one-third and two-
thirds, and a low concentration when the top four companies confrol less than a third of total
market share.

The four-firm market concentration ratio of the private prison industry was 86% in 1996, a
significantly high level of concentration. But by the end of 2011 only seven companies
remained in the private prison business, and the market share of the top four firms
increased to 92% {see Table 2).

Acquisitions and Ethical Challenges

The rise in concentration ratio means that the industry as a whole has become less
competitive. Five of the companies that disappeared between 1896 and 2011 (U.S.
Corrections Corporation, Correctional Services Corporation, Cornelt Corrections, inc.,
Fenton Security, Inc. and Correctional Systems, Inc.) were acquired by larger companies.
Four other firms went out of business (Bobby Ross Group, Capital Correctional

Resources, Dove Development Corporation and Maranatha Production Company, LLC).
Three newcomers, LaSalle Southwest Corrections, Louisiana Corrections Services and
Emerald Companies, are small and regionally-based in Texas and Louisiana. A review of
the ongoing concentration in the market is illustrative of shakeouts in the industry and of
some of the ethically-challenged behavior that can attend to the process of profit seeking.
The largest company — Corrections Comoration of America — acquired the third-ranked
company, U.S. Corrections Corporation, i 1988. U.S. Corrections, based in Kentucky, had
much in common with Tennessee-based CCA. Both companies were founded by
entrepreneurs who were well connected with the political establishment in their state. One of
CCA's founders, Thomas W. Beasley, was a former chair of the state Republican Party and
managed the successful 1978 gubernaierial campaign of Lamar Alexander. Honey
Alexander, the govemnor’s wife, was an early investor in CCA. U.S. Cormections Corporation,
based in neighboring Louisville, did all of its business in Kentucky prior to 1995. Executives
of the company contributed over $77,000 to political campaigns in the state between 1987
and 1993, including $23,000 to Govemor Wailace G. Wilkinson and his wife Martha.

Clifford Todd, the CEO of U.S. Corrections, was implicated in a payoff scandal involving the
company's confract fo run the county jail in Louisville. He was arrested by the FBl in 1994,
pleaded guilty to mail fraud and was sentenced to 6 months In jail and fined $250,000. He
sold his stake in the company for $15 million in 1994. At the time of the buyout by CCA, U.S.
Corrections owned a total of four facilifies in Kenfucky, Ohio and North Carolina with a
capacify of 5,275 beds, and had contracts to manage publicly-owned facilities in Kentucky,
Florida and North Carolina with a capacity of 5,743 beds.

The second-largest company in 1996, Wackenhut Corrections Corporation (WCC), was
formed in 1984 as a subsidiary to security firrn Wackenhut Cosporation, which was founded
by George Wackenhut, a former FBI agent. Over the ensuing years, WCC grew to become
one of the largest private prison companies in the world. The company began providing
residential services for at-risk juveniles and young adulfs under the Job Corps program.
WCC went public in 1984 (with Wackenhut Corporation as the majority shareholder). In
2002, the Danish company Group 4 Falck merged with the Wackenhut Corporafion and,
indirectly, became the owner of 57% of WCC's stock. In 2003, WCC bought ouf Group 4
Falck’s interest in the company and changed its name fo the GEO Group, inc. The GEO
Group acquired the industry's seventh-largest company, Correctional Services Corporation
(CSC), in 2005 and Comell Corrections, the fifth-largest company, in 2010.

Founded in 1988, CSGC operated under several different names, including Esmor
Correctional Services, Inc. The company was founded by the owners of a welfare hotel in
New York City and began its prison business operating halfway houses under contract with
the BOP. CSC also managed the INS Detention Center in Elizabeth, New Jersey,
remembered best for a June 1995 riot in which 300 detainees tock over the facility in protest
of poor conditions of confinement. Esmor staff fled from the detention center, leaving order
to be restored by federal, state and local law enforcement officers. The INS closed the
factlity after the riot, noting that CSC guards had abused detainees, gave them spoiled food
and deprived them of sleep. The farmty was reopened in 1997.

Later, in 2003, CSC was fined $300.DOO by the New York State Lobbying Commission for
faiting to report free transportation, meals and gifts given to a dozen state legistators from
Brooklyn and tive Bronx. The fine was the largest the staie had ever imposed on a company
for violating the state's lobbying laws. In May 2008, the Securities and Exchange
Commission (SEC) filed charges against three Fort Lauderdale, Florida physicians, alleging
insider trading in GEO Group's 2005 acquisition of CSC. According to the complaint, one of
the three worked as a consultant fo GEO and had a son who worked in GEQ's finance
department, whete he allegedly learned of the pending deal. The three were charged with
ilegally purchasing $390,000 in CSC stock before the acquisition. Two of the defendants
entered info settlement agreements while the third was cleared of the charges.

Another GEO acqguisition, Cornell Corrections, inc., had been the third-largest prfvate prison

company in 2008, with 8% of industry market share. Incorporated in 1994, the company built
its business primarily with youth services and community-based rehabilitation programs for
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adults. Pirate Capital, LLC, a hedge fund firm, acquired a 13% interest in Comell in 2004,
becoming the company’s largest shareholder, and replaced several board members and the
company's CEO with financiers more oriented toward short-term growth. Pirate Capital
unioaded its shares of Corneli in 2006 in the midst of an SEC investigation over its stock
sales practices, several bad invesiment decisions and company downsizing. The company
wamed its stockholders in 2008 of looming problems in managing indebtedness of some
$303 million. GEO Group bought Cornell, along with its debt, in 2010.

Management and Training Corporation (MTC) is the third-targest company currently
providing incarceration services. MTC is a privately-held Utah-registered company that
gained expertise in working with at-risk young people as a major provider of Job Corps
programs. The company first entered the private prison market in 1987 when it received a
contract to manage the Eagle Mountain Community Correctional Facility in Desert Center,
California {which experienced a major riot that resulted in the deaths of two prisoners in
2003). MTC expanded slowly and steadily since 1987 and now runs a total of 20
correctional facilities in Arizona, Galifornia, Florida, Idaho, New Mexico, Ohio and Texas.

The company’s generally positive reputation as a job training provider has been tarnished
by its corrections experience. In 1997, MTC hired the former director of the Utah
Department of Corrections, Lane McCofter, as Director of Comrections Business
Development. McCotter was well connected in pro-privatization states, having served as
director of both the Texas Department of Criminal Justice and the New Mexico Corrections
Depariment before serving as the corrections head in Utah. He left the Utah DOC job in the-
midst of an investigation over the death of a prisoner with schizophrenia who had been
shackled to a hard plasiic chair for the fina! sixteen hours of his fife.

In 2003, MTC’s Santa Fe, New Mexico facility was under investigation by the U.S. Justice
Depariment for unsafe conditions and poor quality prisoner medical care while McCotter
was employed with the company. Nonetheless, that same year he was appointed by
Atiomey General John Ashcroft to serve on a U.S. Department of Justice team
commissioned to assess and implement a plan for rebuilding irag’s criminal justice system.
The team’s final act before leaving Irag was to conduct a ribbon cutting ceremony at the
refurbished Abu Ghraib prison, a centerpiece of their corrections planning.

Although the facility was empty when McCotter left Iraqg, the work of the committee of
experfs was indelibly stained by the infamous events that subsequently occurred at the
prison and from on-going human rights abuse allegations in prisons under the direct
supervision of other committee members.

MTC was also involved in a failed experiment in prison.privatization in Canada. In 2001, the
company won a five-year contract fo operate the Central North Correctional Centre (CNCC)
in Ontario as part of 2 pilot project o compare operations of the CNCC facility with a similar
publicly-run prison, the Central East Correctional Centre. The government hired
PricewaterhouseCoopers to evaluate the two prisons across a variety of dimensions. The
evaluation found that the public prison outperformed the MTC facility overall. While the MTC
prison was cheaper {o operate and provided a greater variety of programming than the
government facility, the public prison rated significantly better on security, recidivism rates,
heatlth care and community impact. Based on the resulis of the experiment, Ontario decided
to tum management of the privatized facility over to the public sector.

Community Education Centers (CEC), incorporated in 1996, rounds out the quartet of
companies that control 92% of the current incarceration services market. Like MTC, CEC is
a privately-held company whose finances and governance structure are much less
transparent than is' the case with publicly-held companies. Until a few years ago, CEC’s
business was concenirated in providing community-based residential, re-entry and -
rehabilitative services to offenders, mostly in New Jersey and Pennsylvania, but the
-company moved into the secure incarceration services business with its acquisition of
CiviGenics in 2007. ’

CiviGenics was founded in 1995 in Marlboro, MA by Roy Ross, the former president of
Spectrum Health Systems, Inc., a nonprofit company that provided drug and alcohol
treatment services for prisoners in the Massachusetts Department of Corrections. Ross
arranged & contract for CiviGenics to provide management of Spectrum’s Massachusetts in-
prison treatment programs. In 19986, CiviGenics acquired Fenton Security, Inc., a smail
company that had management coniracts to operate two county jails in Colorado. Tom
Rapone, a former Secretary of Public Safety in Massachuseitts, joined CiviGenics as the
firn’s Chief Operating Officer. CiviGenics expanded its secure custody operations and by
1998 operated several small jail facilities, employed more than 1,000 staff and had revenues
of more than $30 million.

tn July 1899, the-Ohio Department of Rehabilitation and Correction (ODRC) awarded
CiviGenics a $14.9 million coniract to operate the newly-built North Coast Correctional
Treatment Facility (NCCTF) in Grafton. However, the ODRC elected nof to renew its
contract with CiviGenics when the contract expired in July 2001, citing problems with high
staff furnover (including five different wardens in its first 18 months), repeated failure to
maintain minimum staffing levels and problems with over-billing the state for positions that
remained uncovered. The ODRC subsequently awarded the contract to MTC, which
continues to operate the NCCTF facility.
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In 2004, the Massachusetts State Auditor completed an audit that found Spectrum Health
Systems had misused $17.4 miltion in state money, with $10.2 million of the tofal amount
involving excessive payments to CiviGenics. The matter was settled in January 2007 in an
agreement that required CiviGenics to repay the state $3.4 million and Roy Ross to repay
$650,000. With jts acquisition of CiviGenics in 2007, CEC became the fourth largest private
prison company in the U.S.

The Demand Side of the incarceration Services Industry

The demand side of prison privatization, like the oligopoly of private prison companies, is
also highly concentrated. The potential customers in the private prison market are
government agencies af the federal, state and local level that operate jail, prison and
detention programs. At the federal level, the Bureau of Prisons, the U.S. Marshals Service
and Immigration and Customs Enforcement all manage a variety of custody facilities. The
four branches of the military also operate facilities for military personnel sentenced under
the Uniform Code of Military Justice. Of course, the 50 states and the District of Columbia
each have departments of correction.

According fo the Bureau of Justice Stafistics, there are some 1,821 state and federal
correctional facilities, not counting facilities operated by the U.S. Marshals Service and ICE.
At the local level, counties and cities operate about 2,875 jail facilifies in the United States.
I sum, the potential consumer base of the private prison industry numbers somewhere in
the area of 4,700 faciiities.

After over 25 years of correctional privatization, there are fewer than 200 private correctional
facilities in the United States — only about 4% of all facilities. The federal government is the
most actively involved in privafization, with 16.3% of federal prisoners serving fime in private
facilities. State governments are next, with 6.6% of state prisoners in private facilities.
However, whereas 60% of all correctional facilities in the United States are ai the local level,
only about two dozen city and county jurisdictions (1.7% of the total) contract with private
companigs {0 operate their jails and detention centers.

in practice there are very few buyers of privatized incarceration services, and the federal
government is ihe largest sirgle customer. Between 2000 and 2008, the number of state
prisoners placed in private prisons increased by about 25%, from 75,018 to 93,537. In the
federal system, however, the number increased from 15,525 fo 32,712, or about 110%.
During the sarne period, the number of staies placing some portion of their prisoners in
private facilifies actually declined from 30 siates o 27.

There are in practice only fifty-four “customers” buying incarceration services from the
privafe prison industry — the three federal agencies, twenty-seven state depariments of
correction and two dozen local jurisdictions. Within this small customer base, the federal
government plus eight states (Texas, Florida, Arizona, Okiahoma, Colorado, Tennessee,
California and Mississippi) collectively account for more than 70% of all private prison
business. In effect, the market of buyers constitutes an oligopsony, or a market form in
which only a few customers buy a certain good and therefore possess the power fo affect
pricing. The two largest publicly-traded private prison companies recognize their
dependency on a fimited number of governmental customers as a threat fo their profitability’
and include a warning to stockholders to that effect in their annual reports.

At CCA, just three federal government agencies, the BOP, ICE and the U.S. Marshals,
accounted for 43% of the company’s tofal revenue for fiscal year 2010, or $717.8 million.
The state of California, which is placing thousands of prisoners out-of-state in an effort to
reduce in-state prison populations, provided 13% of CCA’s total revenue for fiscal year
2010, or $214 million. GEO Group reports that while they have a total of 45 governmental
clients (customers), 4 of those clients accounted for over 60% of their U.S.-based revenue
(BOP, ICE, U.S. Marshals and the State of Florida). Among those, the three federal .
agencies combined are responsible for 53% of GEO Group’s fotal U.S. revenue.

The oligopsony of governmental consumers serves to discourage innovation. In practice,
government purchasers of incarceration services have required that private prison
companies simply duplicate policies and procedures practiced in public prisons, to the effect
that the standard operating procedures of most private prison programs closely mirror those
of public prisons in the same state. Nofably, none of the companies have distinct and viahle
research and development departments as would be expected in an industry that vaiues
innovation. Private prison companies encourage the adoption of public prison practice,
rather than the development of innovative practice, by aciively recruiting management-levet
staff from within the public sector.

As a case in point, a review of the background of CCA’s facility management sfaff suggests
a widespread practice of mining the public corrections system for managers. Among the
wardens of 63 of the company’s correctional facilities, nearly two-thirds formerly worked in
state depariments of correction (36 wardens) or the federal BOP (5 wardens). The most
warden-rich jurisdiction was the Texas Departiment of Criminal Justice, from whence 28% of
all CCA wardens were recruited. These experienced staffers bring a degree of order and
control to the company'’s private prisons, bui they are not likely fo be hired for their spirit of
experimentation and innovation.

Arguably, private prisons are not looking to be innovative unless it is a way of cutting costs.
The most common way for these companies to make money from government contracts is
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by reducing personnel expenses. Because labor represents about 80% of the operating cost
of a prison, much of the cost savings in private prisons results from paying private
correctional officers less than comparable public correctional officers. Buf this advantage
begins to erode in a market where private companies are dependent upon confract
renewals (with more experienced staff) rather than new facilities (with new, entry-level staff).
Even as labor rates vary among the states, public sector correctional officer starfing salaries
average $28,000 across all states with a (one standard deviation) range between $23,000
and $34,200. By comparison, the Bureau of Labor Stafistics reports 2 mean annual salary of
$42,270 for aft occupafions in the United States (in May 2008). Public sector prison staff
salaries are very low already, suggesting that it is not easy for the private sector to continue
o undercut the government in personnet costs.

Conclusion

The increasing concentration of market share among the fop four companies and the
declining number of companies in the incarceration services market mean that governmenis
considering the privatization option will find a decreasing competitive environment when
seeking contract bids. In 1995, for example, a fotal of seven companies submitted bids in
response 1o a Arkansas Department of Corrections request for proposais for two new
privately-operated prisons. in condrast, a 2006 request for proposals to manage a private
prison in Pennsylvania yielded only two bidders. With market maturafion and increased
concentration, i is increasingly difficult for new companies to get into the business and for
marginal performers {o stay afloat.

Ofigopoly theory and industry life cycle theory suggest that the remaining companies will be
less competitive overall, séeking interdependent relationships with their competitors to help
secure their position now that industry growth rates have cooled. As this scenario continues
fo unfald, any possibility of meaningful cost savings from privatization will decline over time.
A recent study of private prison costs in Arizona found that this has already occurred, as the
cost of incarcerating minimum-security prisoners has reached parity between state prisons
and private prisons while the cost of housing medium-security prisoners is now actually
lower in state prisons than in private facilities.

The private prison industry bears a fair share of the responsibility for not registering a better
showing in research resulis. Despite the fact that it has hired away from the public sector
many “best and brightest” correctional staff, the industry's penchant for financially rewarding
its executives and top managers has drained resources that could have been devoted fo
program research and development.

Govemnments have also played a role in the failure of private prisons fo perform better,
particularly in the area of program guality. As an oligopsony, governments hold the power fo
be more demanding in the area of performance yet have systematically failed to do so.

In the main, contracting governments have simply abdicated demand for increasing program
quality, settling for an illusory decrease in program costs. Given the history of “iron triangle”
relationships that interfwine the private prison industry and government officials, this failure
is perhaps not surprising. 'ﬂ'h

.

One of the more depressing statistics to emerge in criminal justice in recent years is the fact

that two-thirds of released prisoners are re-arrested within three years. Enlightened

government officials around the country have realized thaf they can reduce correctional

expenditures only by focusing their efforts on reducing recidivism, not by building or

contracting for more prison space. Government jurisdictions that are having the greatest t R
success in reducing comrectional expenditures are those that are furning to evidence-based
practice to guide sentencing decisions and devoting correctional resources foward programs

proven fo reduce recidivism. Prison is not one of them. In enlightened jurisdictions, ¥ B
incarceration rates are beginning to decline. : = LN |

As this trend continues, the private prison industry will eventually enter the fourth stage of
the industrial life cycle — decline — and will begin shedding some of is capacity. Some
companies have already sighted this trend on the horizon and have begun developing
alternative business opportunities in areas such as electronic monitoring and prisoner health
care. For those govemment agencies with heavy reliance on private prisons, decline in the
industry will pose new problems as companies shed unprofitable contracts and simply walk
away. Albert Einstein suggested that insanity is doing the same thing over and over again
and expecting different results. If a quarter century of experience with prison privatization
has not led to better quality and cost outcomes, it is time to take a more sane approach.

Richard Culp is an Associate Professor of Public Administration at John Jay College of
Criminal Justice in New York City and the Coordinator of the Bachelor of Science in Criminal
Justice Management program. He is also a member of the docioral faculty in Criminal

Justice at the Graduate Center of the City University of New York and serves as Deputy
Executive Officer of the CUNY Criminal Justice Doctoral Program. Professor Culp’s

research has been published in Justice Quarterly, Journal of Contemporary Criminal

Justice, Criminal Justice Policy Review, The Prison Journal and the Journal of Public Affairs
Education. '

This article includes new and expanded research findings previously published in “Prison
Privatization Turns Twenty-five.” In K. lsmaifi (Ed.) U.S. Criminal Justice Policy: A
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The Failed Promise of Prison Privatization BREAKING NEWS

by Richard Culp, Ph.D. Judicial Conference Committee Disciplines Federal

o Judge for Membership in Discriminatory Count
We have bsen experimenting with prison privatization in the U.S. now for over twenty-five » C;ug by Alex Fﬁedm;:m In May 2011,?9’LN ,ep'Zned

years. The privatization idea originated out of a notion that the private sector, with its that the Sixth ...
competition-driven efficiency and innovation, could operate prisons of higher quality and
lower cost than the public sector. Create a markel for incarceration services, the argument
ran, and the market will work its magic, improving prison conditions and rehabilitative
ouicomes while saving the taxpayers millions of dollars. That market has effectively been Contracts, Kickbacks by John E. Dannenberg An
creaied over the past quarter century and we have now arrived at a place where prison 4 exhaustive analysis of prison ph.one contracts
privatization has been studied extensively and evaluated rigorously. nationwide has revealed that ...

Nationwide PLN Survey Examines Prison Phone

Although hyperbole continues to propel prison privatization policy along, research findings
are inconfrovertible: even in the best private prisons, quality of prisoner care is no better
than in public prisons and the cost advantage of privatization, which initially accounted for
minimal savings, is steadily eroding as the private prison industry matures.

The big promises of prison privatization — less cost, higher quality — have simply not =~
materialized. Despite these disappointing results, prison privatization advocacy maintains *
fraction in diverse jurisdictions as policymakers from Ohio to Florida and from Maine to

s h . ” e : " Remembering Attica Forty Years Later by Denni;s
?e?:fggg?\ seek expedient solutions to budget shortfalls tiiggered by a lingering great Cunningham, Michael Deutsch & Elizabeth Fink This

year, September 9 will mark the 40th anniversary ...

Prison Legal News Interviews Former Prisoner and
Famous Actor Danny Trejo Danny Trejo is one of
the best-known American actors living today. ...

-

hd

In retrospect, it shoutd come as no surprise that prison privatization would fail {o live up to its
- promises. There are several reasons for this. First, free market solutions fo social problems

like crime assume, after all, that there are “free” markets for appropriate services. However, The History of Prison Legal News by Paul Wright In

there is no such thing as a natural market for the services provided by private prison May 1990, the first issue of Prisoners’ Legal News

companies. On the conirary, the marketplace for incarceration services is created by the (PLN) was published. It ...

government, for the govermnment. It is an artificial market. Many of the services that have

been privatized by government {e.g., custodial services, food preparation, medical care) are

provided by the private secfor independently of the government’s decision to privatize or Twenty Years of PLN in Court Since PLN was

not. There is a free market analogue for many kinds of services that govemments routinely founded in 1990 we have been censored in prisons

provide. Other fields such as education and health care, for example, have an active market | and 3?“3 around ...

of existing nonprofit and for-profit providers willing to sell educational and healthcare R

services to a huge market of potentiaf buyers that includes both individuals and

-

h

governments, Appalling Prison and Jail Food Leaves Prisoners
) b | Hungry for Justice by David M. Reutter, Gary Hunter
The prison business is fundamentally different in that no one can freely purchase & Brandon Sample Prison food. The very ..

incarceration services as a private individual. There is no natural market for incarceration
sertvices. The power to incarcerate someone — to hold a person-against his or her will —is a

defining characieristic of the state. The government holds a monopoly over the legitimate Sexual Abuse by Prison and Jail Staff Proves
use of physical force and the power to incarcerate. Only the government has the legitimate N Persistent, Pandemic by Gary Hunter Sexual
power to restrict a citizen's liberty; individuals are prohibited by faw from incarcerating assault, rape, indecency, deviance. These terms
another person under “false imprisonment” stafutes. The government can delegate this represent reprehensible behavior ...

power on a limited basis - for example, "shopkeeper’s privilege” allows merchants to
temporarily detain suspected shoplifters. But long-term incarceration is a different matter.
The only potential buyers who can legally purchase incarceration services are the Judge Not: Judges Benched for Personal
government jurisdictions that have custody over indicted, convicted or detained persons. In Misconduct by Gary Hunter & Alex Friedmann They
arder to privatize ifs incarceration function, the government has had fo create a market sinca k decide hot-button tcplcs ranging from abortion and
one does not and cannot exist without ifs direct intervention. racial discrimination ..

Secondly, the development of the private prison industry has resulted in a highly
concentrated producer market where only four companies control over 30% of the The Graying of America's Prisons by James
incarceration services business. Economic theory tells us that when production is highly Ridgeway Frank Soffen, now 70 years old, has lived
concentrated in very few companies, the market becomes an oligopoly, a markef situation more than half his life in prison, ... '

that is inherently less competitive and innovative than a market with more broad-based
representation. An aofigopoly is characterized by interdependence, avoidance of

L4
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competition and a rigid attachment to the status quo among the leading firms.

A third part of the story is that government itself unwittingly stifles innovation in the private
prison industry. Since the only legitimate customers of prison companies are the
jurisdictions that can indict, convict or otherwise detain people, the potential customer base
for incarceration services is very limited. In practice, this has led to a situation where only a
handful of customers, an oligopsony in economic terms, has come to dominate the
custemer base. The limited number of customers serves io dissuade private prison
companies from conducting research and development into innovative correctional
programming, as the tiny customer base tends fo demand only those services that mimic
what the govemments themselves are accustomed to providing.

Origins of the Artificial Market

Contracting out of noncusfodial prison services such as medical care, food service,
maintenance, education and mental health services has been practiced for a long time and
with fitle controversy. Contracting out of custody services, for which there is no free market
analogue, is much more controversial. The deinstitutionalization movement in juvenile
corrections during the 1970s initiated a number of experiments in privatized services and
cusiody for juveniles. A major step foward contracted custody of adults occurred when the
Immigration and Naturalization Service (INS), the forerunner to today's Immigration and
Cusfoms Enforcement (ICE), decided in 1883 to partially oufsource the detention of
undocumented immigrants in its custody. In the summer of 1983, the INS issued a request
for proposals and the newly-formed Corrections Corporation of America (CCA) submitted
the winning bid.

Likewise, the community corrections movement in the adult system involved coniracting out
of the custody function in many low-security adult faciliies. Minnesota passed the
Community Corrections Actin 1971, and 25 states followed suit with similar legislation over
the next 12 years. Community corrections legislation transferred funding from state-level
departments of correction fo local governments which, in turn, used the funds for haliway
house programs and other services for lower-level offenders. Many jurisdictions turned to
privaie contractors to operate these facilities.

In 1986, Management and Training Corporation (MTC) secured a contract to operate a
community corrections facility in Eagle Mountain, California. Also in 19886, the State of
Kentucky contracted out the development and operation of a 200-bed minimum-security
facility in Marion County. Another newly-formed company, the U.S. Corrections Corporation,
was awarded the contract. Similarly, the U.S. Bureau of Prisons (BOP) began contraciing
out the operation of Jow-security halfway house programs to the private sector during this
time. Another early private prison company, Correctional Services Corporation, originally
Esmor Correctional Corp., began business in 1989 with two contracts from the BOP fo
operate halfway houses in New York City.

These early enfrants to the incarceration services market found a political climate supportive
of privatization in several states, including Keniucky, Tennessee, Texas, Florida, Arizona,
New Mexico and Louisiana. By 1994 there were approximately 20 companies actively
seeking confracts to either build and manage company-owned prisons or manage existing
facilities owned by federal, state and local jurisdictions.

The Supply Side of the Incarceration Services Industry

The traditional industrial life cycle model suggests that new markets move through a
process marked by four siages: fragmentation, shakeout, maturity and decline. The
fragmentation period occurs when the indusiry is new, many enirepreneurs enter the
market, and they operate at low volume and tend o serve narrow geographic areas.
Eventually, a shakeout period occurs as some companies become more efficient and the
less efficient ones fail to stay in business. Growth and competition are strongest during this
period, as are the profits of the largest companies. The indusiry reaches maturity when
growth slows and surviving companies try fo solidify their positions in the industry. At some
later time, the industry moves into decline as the demand for the product or service drops
and companies seek new ways to recover profitability.

The decade of the 1990s witnessed the rapid growth of prison privatization, consolidation of
the industry and the cooling off of growth rates as the decade ended. The indusfry moved
through the traditional life cycle stages of fragmentation to maturity during this period. The
industry experienced tremendous growth from 1992 to 1998, averaging an increase in
capacity of 36% each year. But from 1999 to 2006, growth dectined to an average rate of
under 4% per year. As market maturity is commonly defined as reaching a state of
equilibrium marked by the absence of significant growth or innovation, the industry reached
maturily as the new millennium began.

The shakeout stage of the industry is reflected in the difference between the companies
doing business in 1996 and those doing business in 2011. In 1996, there were 14
companies with private prison contracis in the United States. Table 1 lists these companies,
their rated capacity and their market share of U.S. private prison business. A common
measure of the dominance of companies in a given market is the market conceniration ratio
(CR), or the percentage of total industry sales (or capacity, or employment, or value added
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or physical output) contributed by the four leading firms ranked in order of market share. A
market is considered to have a high CR when the four leading firms control over two-thirds
of market share, a moderate concentration when the rafio falls between one-third and two-
thirds, and a low concentration when the top four companies confrol less than a third of total
market share.

The four-firm market conceniration ratio of the private prison industry was 86% in 1986, a
significantly high level of concentration. But by the end of 2011 only seven companies
remained in the private prison business, and the market share of the top four firms
increased to 92% (see Table 2).

Acquisitions and Ethical Challenges

The rise in concentration rafio means that the industry as a whole has become less
competitive. Five of the companies that disappeared between 1896 and 2011 (U.S.
Corrections Corporation, Correctional Services Corporation, Comell Corrections, Inc.,
Fenton Security, Inc. and Correctional Systems, Inc.) were acquired by larger companies.
Four other firms went out of business (Bobby Ross Group, Capital Correctional

Resources, Dove Development Corporation and Maranatha Production Company, LLC).
Three newcomers, LaSalle Southwest Corrections, Louisiana Corrections Services and
Emerald Companies, are small and regionaily-based in Texas and Louisiana. A review of
the ongoing concentrafion in the market is llustrative of shakeouts in the industry and of
some of the ethically-chalienged behavior that can attend fo the process of profit seeking.
The largest company —~ Corrections Corporation of America — acquired the third-ranked
company, U.S. Corrections Corporation, in 1998, U.S. Comections, based in Kentucky, had
much in common with Tennessee-based CCA. Both companies were founded by
enfrepreneurs who were well connected with the polifical establishment in their state. One of
CCA’s founders, Thomas W. Beasley, was a former chair of the state Republican Party and
managed the successfuf 1978 gubernatorial campaign of Lamar Alexander. Honey
Alexander, the governor’s wife, was an early investor in CCA. U.S. Comections Corporation,
based in neighboring Louisville, did alt of its business in Kentucky prior to 1995. Execufives
of the company contributed over $77,000 to political campaigns in the state between 1987
and 1893, including $23,000 to Governor Wallace G. Wilkinson and his wife Martha.

“Clifford Todd, the CEO of U.S. Corrections, was implicated in a payoff scandal involving the
company’s confract to run the county jail in Louisville. He was arrested by the FBl in 1994,
pleaded guilty to mail fraud and was sentenced fo 6 months in jail and fined $250,000. He
sold his stake in the company for $15 million in 1994. At the time of the buyout by CCA, U.S.
Comections owned a total of four facilities in Kentucky, Ohio and North Carolina with a
capacify of 5,275 beds, and had contracts to manage publicly-owned facilities in Kentucky,
Florida and North Carolina with 2 capacily of 5,743 beds.

The second-largest company in 1996, Wackenhut Corrections Corporation (WCC), was
formed in 1984 as a subsidiary to security firn Wackenhut Corporation, which was founded
by George Wackenhut, a former FBI agent. Qver the ensuing years, WCC grew fo become
one of the largest private prison companies in the world. The company began providing
residential services for at-risk juveniles and young aduits under the Job Corps program.
WCC went public in 1994 (with Wackenhut Corporation as the migjority shareholder). In
2002, the Danish company Group 4 Falck merged with the Wackenhut Corporation and,
indirectly, became the owner of 57% of WCC’s stock. In 2003, WCC bought out Group 4
Falck’s interest in the company and changed its name fo the GEO Group, Inc. The GEO
Group acguired the industry’s seventh-largest company, Correctional Services Corporation
(CSC), in 2005 and Cornell Corrections, the fifih-Jargest company, in 2010.

Founded in 1989, CSC operated under several different names, including Esmor
Correctional Services, Inc. The company was founded by the owners of a welfare hotel in
New York City and began its prisor business operating halfway houses under confract with
the BOP. CSC also managed the INS Detention Center in Elizabeth, New Jersey,
remembered best for a June 1995 riot in which 300 detainees took over the facility in protest
of poor conditions of confinement. Esmor staff fled from the detention center, leaving order
to be restored by federal, state and local law enforcement officers. The INS closed the
facility after the riot, noting that CSC guards had abused detainees, gave them spoiled food
and deprived them of sleep. The facility was reopened in 1997. )

Later, in 2003, CSC was fined $300,000 by the New York State Lobbying Commission for
failing to report free transportation, meals and gifts given fo a dozen stale legislators from
Brookdyn and the Bronx. The fine was the largest the state had ever imposed on a company
for violating the state's lobbying laws. In May 2008, the Securities and Exchange
Commission (SEC) filed charges against three Fort Lauderdale, Florida physicians, alleging
insider frading in GEO Group's 2005 acquisition of CSC. According to the complaint, one of
the three worked as a consultant fo GEO and had a son who worked in GEO's finance
department, where he aliegedly learned of the pending deal. The three were charged with
ilegally purchasing $380,000 in CSC stock before the acquisition. Two of the defendants
entered info setflement agreements while the third was cleared of the charges.

Another GEO acquisition, Cornell Corrections, Inc., had been the third-largest pri\/ate prison
company in 2008, with 8% of industry market share. incorporated in 1994, the company built
its business primarily with youth services and community-based rehabilitation programs for
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adults. Pirate Capital, LLC, a hedge fund firm, acquired a 13% interest in Comell in 2004,
becoming the company’s largest shareholder, and replaced several board members and the
company's CEO with financiers more oriented toward short-term growth, Pirate Capital
unloaded its shares of Cornell in 2006 in the midst of an SEC investigation over its stock
sales practices, several bad investment decisions and company downsizing. The company
warmed its stockholders in 2009 of looming problems in managing indebtedness of some
$303 million. GEO Group bought Cornell, aleng with iis debt, in 2010.

Management and Training Corporation (MTC) is the third-largest company currently
providing incarceration services. MTC is a privately-held Utah-registered company that
gained expertise in working with at-risk young people as a major provider of Job Corps
programs. The company first entered the private prison market in 1987 when it received a
contract fo manage the Eagle Mountain Community Correctional Faciiity in Desert Center,
California (which experienced a major riot that resulted in the deaths of two prisoners in
2003). MTC expanded siowly and steadily since 1887 and now runs a total of 20
correctional faciliies in Arizona, Celifornia, Florida, [daha, New Mexico, Ohio and Texas.

The company’s generally positive reputation as a job training provider has been tarnished
by its corrections experience. In 1897, MTC hired the former director of the Utah
Department of Corrections, Lane McCotter, as Director of Corrections Business
Development. McCofter was well connected in pro-privatization states, having served as
director of both the Texas Department of Criminal Justice and the New Mexico Corrections
Depariment before serving as the corrections head in Utah. He left the Utah DOC job in the
midst of an investigation over the death of a prisoner with schizophrenia who had been
shackled to a hard plastic chair for the final sixteen hours of his life.

fn 2003, MTC’s Santa Fe, New Mexico facility was under investigation by the U.S. Justice
Depariment for unsafe conditions and poor quality prisoner medical care while McCotter
was employad with the company. Nonetheless, that same year he was appointed by
Attomey General John Asheroft fo serve on a U.S. Depariment of Justice team
commissioned fo assess and implement a plan for rebuilding Irag’s criminal justice system.
The team’s final act before leaving Iraq was o conduct a ribbon cutting ceremony at the
refurbished Abu Ghraib prison, a centerpiece of their corrections planning.

Although the facility was empty when McCotter left Iraq, the work of the commitiee of
experts was indelibly stained by the infamous events that subsequently occurred at the
prison and from on-going human rights abuse allegations in prisons under the direct
supervision of other commitiee members.

MTC was also involved in a failed experiment in prison.privatization in Canada. in 2001, the
company won a five-year contract to aperate the Central North Correctional Centre (CNCC)
in Ontario as part of a pilot project fo compare operations of the CNCC facilily with a similar
publicly-run prison, the Ceniral East Correctional Centre. The government hired
PricewaterhouseCoopers to evaluate the two prisons across a variety of dimensions. The
evaluation found that the public prison outperformed the MTC facility overall. While the MTC
prison was cheaper fo operate and provided a greater variety of programming than the
government facility, the public prison rated significantly better on security, recidivism rates,
heatth care and community impact. Based on the results of the experiment, Onfario decided
fo turn management of the privatized facility over to the public sector.

Community Education Centers (CEC), incorporated in 1996, rounds out the quartet of
companies that confrol 92% of the current incarceration services market. Like MTC, CEC is
a privately-held company whose finances and governarnice strucfure are much less
transparent than is the case with publicly-held companies. Until a few years ago, CEC’s
business was concentrated in providing community-based residential, re-eniry and
rehabilitative services to offenders, mostly in New Jersey and Pennsylvania, but the
-company moved into the secure incarceration services business with its acquisition of
CiviGenics in 2007.

CiviGenics was founded in 1995 in Marlboro, MA by Roy Ross, the former president of
Spectrum Health Systems, {nc., a nonprofit company thai provided drug and alcohof
freatment services for prisoners in the Massachusetts Department of Corrections. Ross
arranged a confract for CiviGenics to provide management of Spectrum's Massachuseits in-
prison freatment programs. In 19986, CiviGenics acquired Fenton Security, Inc., a small
company that had management contracts to operate two county jails in Colorado. Tom
Rapone, a former Secretary of Public Safely in Massachusetis, joined CiviGenics as the
firm’s Chief Operating Officer. CiviGenics expanded its secure cusiody operations and by
1998 operated several small jail faciiities, employed more than 1,000 staff and had revenues
of more than $30 miltion. *

tn July 1898, the-Ohio Department of Rehabilitation and Correction (ODRC) awarded
CiviGenics a $14.9 million coniract to operate the newly-built North Coast Correctional
Treatment Facility (NCCTF) in Grafton. However, the ODRC elected not to renew its
contract with CiviGenics when the contract expired in July 2001, citing problems with high
staff turnover (including five different wardens in its first 18 months), repeated failure to
maintain minimum staffing levels and problems with over-billing the state for positions that
remained uncovered. The ODRC subsequently awarded the contract to MTC, which
continues to operate the NCCTF facility.
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In 2004, the Massachusetts State Auditor completed an audit that found Spectrum Health
Systems had misused $17.4 million in state money, with $10.2 million of the fotal amount
involving excessive payments to CiviGenics. The matter was settled in January 2007 in an
agreement that required CiviGenics to repay the state $3.4 million and Roy Ross to repay
$650,000. With its acquisition of CiviGenics in 2007, CEC became the fourth largest private
prison company in the U.S.

The Demand Side of the Incarceration Services Industry

The demand side of prison privatization, like the oligopoly of private prison companies, is
also highly concenirated. The potential customers in the privaie prison market are
government agencies at the federal, state and local level that operate jail, prison and
defention programs. At the federal level, the Bureau of Prisons, the U.S. Marshals Service
and Immigration and Customs Enforcement all manage a variety of custody facilifies. The
four branches of the military also operate facilities for military personnel sentenced under
the Uniform Code of Military Justice. Of course, the 50 siates and the District of Columbia
each have departments of carrection.

According to the Bureau of Justice Stafistics, there are some 1,821 sfate and federal
correctional facilities, not counting facilities operated by the U.S. Marshals Service and ICE.
At the locat level, counties and cities operate abouf 2,875 jail faciiities in the United Stafes.
In sum, the potential consumer base of the private prison industry numbers somewhere in
the area of 4,700 faciiities.

After over 25 years of correctional privatization, there are fewer than 200 private correctional
facilities in the United States — only about 4% of all facilities. The federal government is the
most actively involved in privatization, with 16.3% of federal prisoners serving time in private
facilities. State govemments are next, with 6.6% of state prisoners in private facilities.
However, whereas 60% of all correctional facilities in the Uniled States are at the local level,
only about two dozen city and county jurisdictions (1.7% of the total) contract with private
companies {o operate their jails and detention centers.

In practice there are very few buyers of privatized incarceration services, and the federal
government is the largest sirigle customer. Between 2000 and 2008, the number of siate
prisoners placed in private prisons increased by about 25%, from 75,018 fo 93,537. In the
federal sysiem, however, the number increased from 15,525 to 32,712, or about 110%.
During the same period, the number of states placing some portion of their prisoners in
private facilities actually declined from 30 states fo 27.

There are in practice only fifty-four “customers™ buying incarceration services from the
private prison industry — the three federal agencies, twenty-seven state departments of
correclion and two dozen locat jurisdictions. Within this small customer base, the federal
government plus eight states (Texas, Florida, Arizona, Okiahoma, Colorado, Tennessee,
California and Mississippi) collectively account for more than 70% of all privaie prison
business. In effect, the market of buyers constitutes an oligopsony, or a market form in
which only a few customers buy a certain good and therefore possess the power fo affect
pricing. The two largest publicly-traded private prison companies recognize their
dependency on a limited number of governmental customers as a threat to their profitability
and include a warning to stockholders to that effect in their annual reports.

At CCA, just three federal government agencies, the BOP, ICE and the U.S. Marshals,
accounted for 43% of the company’s total revenue for fiscal year 2018, or $717.8 million.
The siate of California, which is placing thousands of prisoners out-of-state in an effort to
reduce in-state prison populations, provided 13% of CCA’s fotal revenue for fiscal year
2010, or $214 million. GEO Group reports that while they have a total of 45 govemnmental
clients {custonters), 4 of those clients accounted for over 60% of their U.5.-based revenue
{BOP, ICE, U.S. Marshals and-the State of Florida). Among those, he three federal .
agencies combined are responsible for 53% of GEO Group's fotal U.S. revenue.

The oligopsony of governmental consumers serves to discourage innovation. In practice,
govermment purchasers of incarceration services have required that private prison
companies simply duplicate policies and procedures practiced in public prisons, to the effect
that the standard operating procedures of most private prison programs closely mirror those
of public prisons in the same state. Notably, none of the companies have distinct and viable
research and development depariments as would be expected in an industry that values
innovafion. Private prison companies encourage the adoption of public prison practice,
rather than the development of innovative practice, by acfively recruiting management-level
staff from within the public sector.

As a case in point; a review of the background of CCA’s facility management staff suggests
a widespread practice of mining the public corrections system for managers. Among the
wardens of 63 of the company’s correctional facilities, nearly two-thirds formerly worked in
state departments of correction (36 wardens) or the federal BOP (5 wardens). The most
warden-rich jurisdiction was the Texas Department of Criminal Justice, from whence 28% of
all CCA wardens were recruited. These experienced staffers bring a degree of order and
control to the company's private prisons, but they are not likely to be hired for their spirit of
experimentation and innovation.

Arguably, private piisons are not looking to be innovative uniess it is a way of cutting costs.
The most common way for these companies to make money from government contracts is
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by reducing personnel expenses. Because labor represents about 80% of the operating cost
of a prison, much of the cost savings in private prisons results from paying private
correctional officers less than comparable public correctional officers. But this advantage
begins to erode in a market where private companies are dependent upon confract
renewals {with more experienced staff) rather than new faciliies (with new, entry-level staff).
Even as labor rates vary among the states, public sector correctional officer starting salaries
average $28,000 across all states with a (one standard deviation) range between $23,000
and $34,200. By comparison, the Bureau of Labor Statistics reporis a mean annual salary of
$42,270 for all occupations in the United States (in May 2008). Public sector prison staff
salaries are very fow already, suggesting that it is not easy for the private sector fo continue
o undercut the govemment in personnel costs.

Conclusion

The increasing concentration of markel share among the fop four companies and the
declining number of companies in the incarceration services market mean that governmenis
considering the privatization option will find a decreasing competitive environment when
seeking confract bids. In 1995, for example, a fotal of seven companies submitted bids in
response to a Arkansas Department of Corrections request for proposals for fwo new
privately-operated prisons. In contrast, a 2006 request for proposals to manage a private
prison in Pennsylvarnia yielded only two bidders. With market maturation and increased
concentration, it is increasingly difficult for new companies to get into the business and for
marginai performers to stay afloat.

Olfigopoly theory and industry life cycle theory suggest that the remaining companies wiil be
fess competitive overall, seeking interdependent relationships with their competitors to help
secure their position now that industry growth rates have cooled. As this scenario continues
{o unfold, any possibility of meaningful cost savings from privatization will decline over time.
A recent study of private prison costs in Arizona found that this has already occurred, as the
cost of incarcerating minimum-security prisoners has reached pariiy between state prisons
and private prisons while the cost of housing medium-security prisoners is now actually
fower in state prisons than in private facilities.

The private prison industry bears a fair share of the responsibility for not registering a better
showing in research resuls. Despite the fact that it has hired away from the public sector
many "best and brightest” correctional staff, the industry's penchant for financially rewarding
its executives and fop managers has drained resources that could have been devoted to
program research and development.

Govemments have also played a role in the failure of private prisons o perform better,
parficularly in the area of program quality. As an oligopsony, governments hold the power fo
be more demanding in the area of performance yet have systematically failed to do so.

In the main, contracting govermnments have simply abdicaied demand for increasing program
quality, setiling for an illusory decrease in program costs. Given the history of “iron triangle”
relationships that interfwine the private prison industry and government officials, this failure
is perhaps not surprising.

One of the more depressing statistics to emerge in criminal justice in recent years is the fact
that two-thirds of released prisoners are re-arrested within three years. Enlightened
government officials around the country have realized that they can reduce cormrectional
expenditures only by focusing their efforts on reducing recidivism, not by building or
contracting for more prison space, Government jurisdictions that are having the greatest
success in reducing correctional expenditures are those that are furning to evidence-based
practice fo guide sentencing decisions and devoting correctional resources toward programs
proven o reduce recidivism. Prison is not one of them. in entightened junsdlct:ons
incarceration rates are heginning to decline.

As this frend continues, the private prison indusiry will eventually enter the fourth stage of
the industrial life cycle — decline — and will begin shedding some of its capacity. Some
coinpanies have already sighted this trend on the horizon and have begun developing
alternative business opportunities in areas such as electronic monitoring and prisoner health
care. For those govemment agencies with heavy reliance on private prisons, decline in the
industry will pose new problems as companies shed unprofitable contracts and simply walk
away. Albert Einstein suggested that insanity is doing the same thing over and over again
and expecting different results. if a quarter cenfury of experience with prison privatization
has not led to better quality and cost outcomes, it is time to take a more sane approach.

Richard Culp is an Associate Professor of Public Administration at John Jay College of
Criminal Justice in New York City and the Coordinator of the Bachelor of Science in Criminal
Justice Managemeni program. He is also & member of the doctoral faculty in Criminal

Justice at the Graduate Center of the City University of New York and serves as Deputy
Execuiive Officer of the CUNY Criminal Justice Doctoral Program. Professor Culp’s

research has been published in Justice Quarterly, Journal of Contemporary Criminal

Justice, Criminal Justice Policy Review, The Prison Joumnal and the Journal of Public Affairs
Education. :

This article includes new and expanded research findings previously published in "Prison
Privatization Turns Twenty-five.” In K. Ismaili (Ed.) U.S. Criminal Justice Policy: A
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The Failed Promise of Prison Privatization
by Richard Culp, Ph.D.

We have been experimenting with prison privatization in the U.S. now for over twenty-five
years. The privatization idea originated out of a notion that the private sector, with its
competition-driven efficiency and innovation, could operate prisons of higher quality and
fower cost than the public sector. Create a market for incarceration services, the argument
ran, and the market will work its magic, improving prison conditions and rehabilitative
ouicomes while saving the taxpayers millions of dollars. That market has effectively been
created over the past quarter cenfury and we have now arrived at a place where prison
privatization has been studied extensively and evaluated rigorously.

Although hyperbole continues to propel prison privatization policy along, research findings
are incontrovertible: even in the best private prisons, quality of prisoner care is no better
than in pubhc pnsons and the cost advantage of privatization, which initially accounted for
minimal savmgs is steadxly eroding as the private prison industry matures.

The big promises of prison privatization — less cost, higher qualify — have simply not )
materialized. Despite these disappointing results, prison privatization advocacy maintains -
fraction in diverse jurisdictions as policymakers from Ohio to Florida and from Maine to
California seek expedient solutions to budget shortfalls riggered by a lmgenng great
recession.

In retrospedt, it should come as no surprise that prison privatization would fail fo five up to its

like arime assume, after all, that there are “free” markets for appropriate services. However,
there is no such thing as a natural market for the services provided by private prison
campanies. On the contrary, the marketplace for incarceration services is'created by the
government, for the government. It is an artificial markef. Many of the services that have
been privatized by government (e.g., custodial services, food preparation, medical care) are
provided by the private secfor independently of the government’s decision fo privatize or
nat. There is a free market analogue for many kinds of services that governments routinely
provide. Other fields such as education and health care, for example, have an active market
of existing nanprofit and for-profit providers willing to self educational and healthcare
services to a huge market of potential buyers that includes both individuals and
governments.

The prison business is fundamentally different in that no one can freely purchase
incarceration services as a private individual. There is no natural market for incarceration
services. The power to incarcerate someone — to hold a person against his or her will —is a
defining characierisiic of the state. The government holds a monopoly over the legitimate
use of physical force and the power fo incarcerate. Only the government has the legitimate
power to restrict a citizen’s liberty; individuals are prohibited by law from incarcerating
another person under “false imprisonment” sfatutes. The government can defegate this
power on a limited basis — for example, “shopkeeper’s privilege” allows merchants to
temporarily detain suspected shoplifters. But long-term incarceration is a different matter.
The only potential buyers who can lfegally purchase incarceration services are the
government jurisdictions that have custody over indicted, convicted or detained persons. In
order fo privafize ifs incarceration function, the government has had {o create a market since
one does not and cannot exist without its direct intervention.

Secondly, the development of the private prison industry has resulted in a highly
concenirated producer market where only four companies control aver 90% of the
incarceration services business. Economic theory tells us that when production is highly
concentrated in very few companies, the market becomes an oligopoly, a market situation
that is inherently less competitive and innovative than a market with more broad-based
representation. An oligopoly is characterized by interdependence, avoidance of
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competition and a rigid attachment fo the status quo among the leading firms.

A third part of the sfory is that government itself unwittingly stifles innovation in the private
prison industry. Since the only legitimate customers of prison companies are the
jurisdictions that can indict, convict or otherwise defain people, the potential customer base
for incarceration services is very fimited. In practice, this has led to a situation where only a
handfui of customers, an oligopsony in economic terms, has come to dominate the
customer base. The limited number of customers serves to dissuade private prison
companies from conducting research and development into innovative correctional
programming, as the tiny customer base tends to demand only those services that mimic
what the govemments themselves are accustomed {o providing.

Origins of the Artificial Market

Contracting out of noncustodial prison services such as medical care, food service,
maintenance, education and mental health services has been praciiced for a fong time and
with litlle controversy. Contracting out of custody setvices, for which there is no free market
analogue, is much more confroversial. The deinstiiufionalization movement in juvenile
corrections during the 1970s initiated a number of experiments in privatized services and
custody for juvenifes. A major step toward confracted custody of adults occurred when the
Immigration and Naturalization Service (INS), the forerunner fo today's Immigration and
Customs Enforcement (ICE), decided in 1983 fo partially oufsource the detention of
undocumented immigrants in its custody. In the suramer of 1983, the INS issued a request
for proposals and the newly-formed Corrections Corporation of America (CCA) submitted
the winning bid.

Likewise, the community corrections movement in the adult system involved contracting out
of the custody function in many low-security adult facilities. Minnesota passed the
Community Corrections Actin 1971, and 25 states followed suit with similar legisiation over
the next 12 years. Community corrections legislation transferred funding from state-levef
departments of correction to local governments which, in turmn, used the funds for haliway
house programs and other services for lower-level offenders. Many jurisdictions tumed to
private contractors to operate these facilities.

In 1986, Management and Training Corporation (MTC) secured a contract to aperate a
community corrections facility in Eagle Mountain, California. Also in 1986, the State of
Kentucky confracted out the development and operation of a 200-bed minimum-security
facility in Marion County. Another newly-formed company, the U.S. Corrections Corporation,
was awarded the contract. Similarly, the U.S. Bureau of Prisons (BOP) began confraciing
out the operation of low-securily halfway house programs io the private sector during this
time. Another early private prison company, Correctional Services Corporation, originally
Esmor Correctional Corp., began business in 1989 with two contracts from the BOP {o
operate halfway houses in New York City.

These early enfrants to the incarceration services market found a political climate supportive
of privatization in several states, including Kentucky, Tennessee, Texas, Florida, Arizona,
New Mexico and Louisiana. By 1994 there were approximately 20 companies actively
seeking confracts fo either build and manage company-owned prisons or manage existing
facilities owned by federal, state and local jurisdictions.

The Supply Side of the Incarcerafion Services Industry

The traditional industrial life cycle modef suggests that new markets move through a

- process marked by four siages: fragmentation, shakeout, maturity and decline. The
fragmentation period occurs when the industry is new, many entrepreneurs enter the
market, and they operate at low volume and tend fo serve narrow geographic areas.
Eventually, a shakeout period occurs as some companies become more efficient and the
less efficient ones fail to stay in business. Growth and competition are strongest during this
period, as are the profits of the largest companies. The industry reaches maturity when
growth slows and surviving companies try o solidify their positions in the industry. At some
later time, the industry moves into decline as the demand for the product or service drops
and companies seek new ways to recover profitability.

The decade of the 1990s witnessed the rapid growth of prison privatization, consolidafion of
ihe indusiry and the cooling off of growth rates as the decade ended. The industry moved
through the traditional life cycle stages of fragmentation to maturity during this period. The
industry experienced tfremendous growth from 1982 to 1998, averaging an increase in
capacity of 36% each year. But from 1999 to 20086, growth declined o an average rate of
under 4% per year. As market maturity is commonly defined as reaching a state of
equilibrium marked by the absence of significant growth or innovation, the industry reached
maturity as the new millennium began.

The shakeout stage of the industry is reflected in the difference between the companies
doing business in 1896 and those doing business in 2011. In 1996, there were 14
companies with private prison confracis in the United States. Table 1 lists these companies,
their rated capacity and their market share of U.S. private prison business. A common
measure of the dominance of companies in a given market is the market concentration ratio
(CR), or the percentage of total industty sales (or capacity, or employment, or value added
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or physical output) contributed by the four leading firms ranked in order of market share. A
market is considered to have a high CR when the four leading firms conirol over two-thirds
of market share, a moderate concentration when the ratio falls between one-third and two-
thirds, and a low conceniration when the top four companies controf less than a third of total
market share.

The four-firm market concentration ratio of the private prison industry was 86% in 1996, a
significantly high level of concentration. But by the end of 2011 only seven companies
remained in the private prison business, and the market share of the top four firms
increased to 92% (see Table 2).

Acquisitions and Ethical Challenges

The rise in concentration ratio means that the industry as a whole has become less
competitive. Five of the companies that disappeared between 1996 and 2011 (U.S.
Corrections Carporation, Cormrectional Services Corporation, Comell Corrections, inc.,
Fenion Security, Inc. and Correctional Systems, Inc.) were acquired by larger companies.
Four ofher firms went out of business (Bobby Ross Group, Capitat Correctional

Resources, Dove Development Corporation and Maranatha Production Company, LLC).
Three newcomers, LaSalle Southwest Corrections, Louisiana Corrections Services and
Emerald Companies, are small and regionally-based in Texas and Louisiana. A review of
the ongoing concentration in the market is illustrative of shakeouts in the industry and of
some of the ethically-chaflenged hehavior that can attend to the process of profit seeking.
The largest company — Correciions Corporation of America — acquired the third-ranked
company, U.S. Corrections Corporation, In 1998. U.S. Comrections, based in Kentucky, had
much in common with Tennessee-based CCA. Both companies were founded by
enfrepreneurs who were well connecied with the political establishment in their state. One of
CCA’s founders, Thomas W. Beasley, was a former chair of the state Republican Party and
managed the successful 1978 gubernalorial campaign of Lamar Alexander. Honey
Alexander, the govemnor's wife, was an early investor in CCA. U.S. Corrections Corporation,
based in neighboring Louisville, did all of its business in Kentucky prior to 1935. Executives
of the company contributed over $77,000 to political campaigns in the state between 1987
and 1993, including $23,000 to Govemor Wallace G. Wilkinson and his wife Martha.

Clifford Todd, the CEO of U.S. Corrections, was implicated in a payoff scandat involving the
company's confract fo run the county jail in Louisville. He was arrested by the FBt in 1984,
pleaded guilty to mail fraud and was sentenced fo 6 months in jail and fined $250,000. He
sold his stake in the company for $15 million in 1994. At the time of the buyout by CCA, U.S.
Corrections owned a total of four facilities in Kentucky, Ohio and North Carolina with a
capacity of 5,275 beds, and had contracts to manage publicly-owned facilities in Kentucky,
Flosida and North Carolina with a capacity of 5,743 beds.

The second-largest company in 1996, Wackenhut Corrections Corporation (WCC), was
formed in 1984 as a subsidiary fo security firm Wackenhut Corporation, which was founded
by George Wackenhut, a former FBl agent. Over the ensuing years, WCC grew to become
one of the largest private prison companies in the world. The company began providing
residential services for at-risk juveniles and young aduifs under the Job Corps program.
WCC went public in 1984 (with Wackenhut Corporation as the majority shareholder). In
2002, the Danish company Group 4 Falck merged with the Wackenhut Corporation and,
indirectly, became the owner of 57% of WCC's stock. In 2003, WCC bought out Group 4
Falck’s interest in the company and changed its name to the GEO Group, Inc. The GEO
Group acquired the industry’s seventh-largest company, Correctional Services Corporation
(CSC), in 2005 and Comell Corrections, the fifth-largest company, in 2010.

Founded in 1989, CSC operated under several different names, including Esmor
Correctional Services, Inc. The company was founded by the owners of a welfare hotel in
Mew York City and began its prison business operating halfway houses under confract with
the BOP. CSC also managed the INS Detention Center in Elizabeth, New Jersey,
remembered best for a June 1995 riot in which 300 detainees took over the facility in protest
of poor conditions of confinement. Esmor staff fied from the detention center, leaving order
to be restored by federal, state and locat law enforcement officers. The INS closed the
facility after the riot, noting that CSC guards had abused detainees, gave them spoiled food
and deprived them of sleep. The facility was reopened in 1997. ’

Later, in 2003, CSC was fined $300,000 by the New York State Lobbying Commission for
failing to report free transportation, meals and gifts given to a dozen state legislators from
Brooklyn and the Bronx. The fine was the largest the state had ever imposed on a company
for violating the state's lobbying laws. in May 2008, the Securities and Exchange
Commission (SEC) filed charges against three Fort Lauderdale, Florida physicians, alleging
insider trading in GEO Group's 2005 acquisition of CSC. According to the complaint, one of
the three worked as a consulfant to GEO and had a son who worked in GEO's finance
department, where he allegedly learned of the pending deal. The three were charged with
ilegally purchasing $320,000 in CSC stock before the acquisition. Two of the defendants
entered info seftlement agreements while the third was cleared of the charges.

Another GEO acquisition, Cornelt Corrections, Inc., had been the third-largest pri\/ate prison
company in 2008, with 8% of industry market share. Incorporated in 1994, the company builf
its business primarily with youth services and community-based rehabilitation programs for

https://www.prisonlegalnews.org/23838_displayArticle.aspx ‘ ‘ 12/15/2011

) PLNCOL_Lennox_00026
) Ex IV to Lennox Dec, Pg’5 of 9



Case 3:12-cv-00071-SI  Document 10-1 Filed 01/31/12 Page 33 of 45 Page ID#: 826

LLISULL LORAL INCWS — LOgdL dIUCIes, Cdses diid COUTL aecisions | , Fage4 o1 /

aduls. Pirate Capital, LLC, a hedge fund firm, acquired a 13% interest in Comell in 2004,
becoming the company’s largest shareholder, and replaced several board members and the
company's CEO with financiers more oriented toward short-term growth. Pirate Capital
unloaded its shares of Cornell in 2006 in the midst of an SEC investigation over its stock
sales practices, several bad investment decisions and company downsizing. The company
wamed its stockholders in 2009 of looming problems in managing indebtedness of some
$303 million. GEQ Group bought Cornell, along with its debt, in 2010.

Management and Training Corporation (MTC) is the third-fargest company cumrently

providing incarceration services. MTC is a privately-held Utah-registered company that

gained expertise in working with al-risk young people as a major provider of Job Corps

programs, The company first entered the private prison market in 1987 when it received a

contract to manage the Eagle Mountain Community Correctional Facility in Desert Center,

California (which experienced a major riot that resulted in the deaths of two prisoners in '
2003). MTC expanded slowly and steadily since 1987 and now runs a total of 20

correctional facilifies in Arizona, California, Florida, idaho, Mew Mexico, Ohio and Texas.

The company’s generally positive reputation as a job training provider has been tarnished
by its corrections experience. In 1897, MTC hired the former director of the Utah
Department of Corrections, Lane McCotler, as Director of Correclions Business
Development. McCotter was well connected in pro-privatization states, having served as
director of both the Texas Department of Criminal Justice and the New Mexico Corrections
Depariment before serving as the carrections head in Utah. He left the Utah DOC job in the
midst of an investigation over the death ¢f a prisoner with schizophrenia who had bsen
shackled to a hard plasfic chair for the final sixteen hours of his life.

in 2003, MTC's Santa Fe, New Mexico facility was under investigation by the U.S. Justice
Depariment for unsafe conditions and poor quality prisoner medical care while McCotter

was employad with the company. Nonetheless, that same year he was appointed by

Attorney General John Ashcroft to serve on a U.S. Department of Justice team

commissioned fo assess and implement a plan for rebuilding Irag’s criminal justice system. .
The team’s final act before leaving fraq was fo conduct a ribbon cutting ceremony at the -
refurbished Abu Ghraib prison, a centerpiece of their carrections planning.

Although the facility was empty when McCotter left Irag, the work of the committee of

experts was indelibly stained by the infamous events that subsequently occurred af the

ptison and from on-going human rights abuse allegations in prisons under the direct

supervision of other commitiee members.

MTC was also involved in a failed experiment in prison.privatization in Canada. In 2001, the
company won a five-year contract to operate the Central North Correctional Centre (CNCC)
in Ontario as part of a pilot project to compare operations of the CNCC facility with a similar
publicly-run prison, the Central East Correctional Centre. The government hired
PricewaterhouseCoopers to evaluate the two prisons across a variety of dimensions. The
evaluation found that the pubfic prison outperformed the MTC facility overall. While the MTC
prison was cheaper to operate and provided a greater variety of programming than the
government facility, the public prison rated significantly better on security, recidivism rates,
fiealth care and community impact. Based on the results of the experiment, Ontario decided
fo furn management of the privatized facility over to the public sector.

Community Education Centers (CEC), incorporated in 1996, rounds out the quartet of
companies that conirol 92% of the current incarceration services market. Like MTC, CEC is
a privately-held company whose finances and governance structure are much less
transparent than is the case with publicly-held companies. Until a few years ago, CEC's
business was concentrated in providing community-based residential, re-eniry and
rehabilifative services to offenders, mostly in New Jersey and Pennsylvania, but the
company moved into the secure incarceration services business with its acquisition of
CiviGenics in 2007.

CiviGenics was founded in 1985 in Marlboro, MA by Roy Ross, the former president of
Spectrum Health Systems, Inc., a nonprofit company that provided drug and alcohol
treatment services for prisoners in the Massachusetts Department of Corrections. Ross
arranged a contract for CiviGenics to provide management of Spectrum's Massachuseits in-
prison freaiment programs. In 1996, CiviGenics acquired Fenton Security, Inc., a small
company that had management contracts to operate two county jails in Colorado. Tom
Rapone, a former Secretary of Public Safety in Massachusetts, joined CiviGenics as the
firm’s Chief Operating Officer. CiviGenics expanded its secure custody operations and by
1988 operated several small jail facllities, employed more than 1,000 staff and had revenues
of more than $30 million. .

tn July 1899, the-Ohio Department of Rehabifitation and Correction (ODRC) awarded
CiviGenics a $14.9 million coniract to operate the newly-built North Coast Correctional
Treatment Facility (NCCTF) in Grafton. However, the ODRC elected not to renew its
contract with CiviGenics when the contract expired in July 2001, citing problems with high
staff turnover (including five different wardens in its first 18 months), repeated failure to
maintain minimum staffing levels and problems with over-billing the state for positions that
remained uncovered. The ODRC subsequently awarded the contract o MTC, which
continues to operate the NCCTF facility.
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In 2004, the Massachusetts State Auditor completed an audit that found Spectrum Health
Systems had misused $17.4 million in state money, with $10.2 million of the fotal amount
involving excessive payments to CiviGenics. The matter was settled in January 2007 in an
agreement that required CiviGenics to repay the state $3.4 million and Roy Ross to repay
$650,000. With its acquisition of CiviGenics in 2007, CEC became the fourth largest private
prison company in the U.S.

The Demand Side of the Incarceration Services industry

The demand side of prison privatization, like the oligopoly of private prison companies, is
also highly concentrated. The potential customers in the private prison market are
government agencies at the federal, state and local level that operate jail, prison and
defention programs. At the federal level, the Bureau of Prisons, the U.S. Marshals Service
and Immigration and Customs Enforcement all manage a variety of custody facilities. The
four branches of the military also operate faciities for military personnel sentenced under
the Uniform Code of Military Justice. Of course, the 50 states and the District of Columbia
each have departments of correction.

According fo the Bureau of Justice Statistics, there are some 1,821 state and federal
correctional facilities, not counting facilities operated by the U.S. Marshals Service and ICE.
At the Jocat level, counties and cities operate about 2,875 jail facilities in the United States.
In sum, the potential consumer base of the private prison industry numbers somewhere in
the area of 4,700 facifities.

After over 25 years of correctional privafization, there are fewer than 200 private correctional
facilities in the United States — only about 4% of all facilities. The federal government is the
most actively involved in privatization, with 16.3% of federal prisoners serving time in private
facilities. State govemments are next, with 6.6% of state prisoners in private facilities.
However, whereas 60% of all correctional facilities in the United States are at the local level,
only about fwo dozen city and county jurisdictions (1.7% of the total) coniract with private

" companies to operate their jails and detention centers.
In practice there are very few buyers of privatized incarceration services, and the federal
government is the largest sirigle customer. Between 2000 and 2008, the number of state
prisoners placed in private prisons increased by about 25%, from 75,018 o 93,537. In the
federal system, however, the number increased from 15,525 fo 32,712, or about 110%.
During the same period, the number of siafes placing some portion of their prisoners in
private facilities actuafly declined from 30 states to 27.

There are in practice only fitty-four “customers” buying incarceration services from the
private prison industry — the three federal agencies, twenty-seven state departments of
correction and two dozen local jurisdictions. Within this smalf customer base, the federal
government plus eight states (Texas, Florida, Arizona, Oklahoma, Colorado, Tennessee, .
California and Mississippi) collectively account for more than 70% of all private prison
business. In effect, the market of buyers constitutes an aligopsony, or a market form in
which only a few customers buy a certain good and therefore possess the power to affect
pricing. The two largest publicly-traded private prison companies recognize their
dependency on a limited number of govermmental customers as a threat fo their profitability
and include a warning to stockholders to that effect in their annual reports.

At CCA, just three federal government agencies, the BOP, ICE and the U.S. Marshals,
accounted for 43% of the company’s total revenue for fiscal year 2010, or $717.8 million.
The state of California, which is placing thousands of prisoners out-of-state in an effort to
reduce in-state prison populations, provided 13% of CCA’s total revenue for fiscal year
2010, or $214 million. GEO Group reporis that while they have a total of 45 governmental
clients (customers}, 4 of those clients accounted for over 60% of their U.S.-based revenue
(BOP, ICE, U.S. Marshals and the State of Florida). Among those, the three federal .
agencies combined are responsible for 53% of GEO Group’s total U.S. revenue.

The aligopsony of governmental consumers serves to discourage innovation. In practice,
government purchasers of incarceration services have required that private prison
companies simply duplicate policies and procedures practiced in public prisons, to the effect
that the standard operating procedures of most private prison programs closely mirror those
of public prisons in the same state. Notably, none of the companies have distinct and viable
research and development depariments as would be expected in an industry that values
innovation. Private prison companies encourage the adoption of public prison practice,
rather than the development of innovative practice, by actively recruiting management-level
staff from within the public sector.

As a case in point, a review of the background of CCA’s facility management staff suggests
a widespread practice of mining the public corrections system for managers. Among the
wardens of 63 of the company’s correctional facilities, nearly two-thirds formerly worked in
state departments of correction (36 wardens) or the federal BOP (5 wardens). The most
warden-rich jurisdiction was the Texas Department of Criminal Justice, from whence 28% of
all CCA wardens were recruited. These experienced staffers bring a degree of order and
control to the company’s private prisons, but they are not likely o be hired for their spirit of
experimentation and innovation.

Arguably, private prisons are not looking to be innovative unless it is a way of cutting costs.
The most comimen way for these companies to make money from government contracts is
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by reducing personnel expenses. Because labor represents about 80% of the operating cost
of a prison, much of the cost savings in private prisons results from paying private
correctional officers less than comparable public comrectional officers. But this advantage
begins to erode in a market where private companies are dependent upon confract
renewals (with more experienced staff) rather than new facilities (with new, entry-level staff).
Even as labor rates vary among the states, public sector correctional officer starfing salaries
average $28,000 across all states with a (one standard deviation) range between $23,000
and $34,200. By comparison, the Bureau of Labor Statistics reports a mean annual salary of
$42,270 for all occupations in the United States (in May 2008). Public sector prison staff
salaries are very low already, suggesting that it is not easy for the private sector fo continue
to undercut the govemment in personnel costs.

Conclusion

The increasing concentration of market share among the fop four companies and the
declining number of companies in the incarceration services market mean that governments
considering the privatization option will find a decreasing competitive environment when
seeking confract bids. In 1996, for example, a fota! of seven companies submitted bids in
response to a Arkansas Department of Corrections request for proposals for two new
privately-operated prisons. In contrast, @ 2006 request for proposals to manage a private
prison in Pennsylvania yielded only two bidders. With markef maturation and increased
concentration, it is increasingly difficult for new companies {o get into the business and for
marginal performers to stay aflcat.

Ofigopoly theory and industry life cycle theory suggest that the remaining companies will be
less competitive overall, seeking interdependent refationships with their competitors to help
secure their position now that indusiry growth rates have cooled. As this scenario continues
fo unfold, any possibility of meaningful cost savings from privatization will decline over fime.
A recent study of private prison costs in Arizona found that this has already occurred, as the
cost of incarcerating minimum-securify prisoners has reached parity between state prisons
and private prisons while the cost of housing medium-security prisoners is now actually
fower in state prisons than in private facilities.

The private prison industry bears a fair share of the responsibility for not registering a better
showing in research resulis. Despite the fact that it has hired away from the public sector
many “best and brightest” correctional staff, the industry’s penchant for financially rewarding
its executives and fop managers has drained resources that could have been devofed to
program research and development.

Govemments have also played a role in the failure of private prisons to perform better,
parficularly in the area of program quality. As an oligopsony, governments hold the power fo
be more demanding in the area of performance yet have systematically failed fo do so.

In the main, contracting govermnments have simply abdicated demand for increasing program
quality, settling for an illusory decrease in program costs. Given the history of “iron triangle”
relationships that intertwine the private prison industry and govemment officials, this failure
is perhaps not surprising. :

One of the more depressing statistics to emerge in criminal justice in recent years is the fact
that two-thirds of released prisoners are re-arrested within three years. Enlightened
government officials around the country have realized that they can reduce correctional
expenditures only by focusing their efforts on reducing recidivism, not by building or
confracting for more prison space. Government jurisdictions that are having the greatest
success in reducing correctional expenditures are those that are turning to evidence-based
practice to guide sentencing decisions and devoting correctional resources toward programs
proven to reduce recidivism. Prison is not one of them. In enlightened jurisdictions,
incarceration rates are beginning fo decline.

As this trend continues, the private prisen industry will eventually enter the fourth stage of
the industrial life cycle — decline — and will begin shedding some of its capacity. Some
companies have already sighted this trend on the horizon and have begun developing
aternative business opporiunities in areas such as electronic monitoring and prisoner health
care. For those govemment agencies with heavy reliance on private prisons, decline in the
industry will pose new problems as companies shed unprofitable confracts and simply walk
away. Albert Einstein suggested that insanity is doing the same thing over and over again
and expecting different results. If a quarter century of experience with prison privatization
has niot fed to befter quality and cost outcomes, it is time fo take a more sane approach.

Richard Culp is an Associate Professor of Public Administration at John Jay College of
Criminal Justice in New York City and the Coordinator of the Bachelor of Science in Criminal
Justice Management program. He is also a member of the docforal faculty in Criminal

Justice at the Graduate Center of the City University of New York and serves as Deputy
Executive Officer of the CUNY Criminal Justice Doctoral Program. Professor Culp’s

research has been published in Justice Quarterly, Journal of Contemporary Criminal

Justice, Criminal Justice Policy Review, The Prison Joumal and the Journal of Public Affairs
Education. ’

This article includes new and expanded research findings previously published in "Prison
Privatization Turns Twenty-five.” In K. lsmaili (Ed.) U.S. Criminal Justice Policy: A
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The Failed Promise of Prison Privatization
by Richard Culp, Ph.D.

We have been experimenting with prison privatization in the U.S. now for over twenty-five
years. The privatization idea originated out of a notion that the private sector, with its
competition-driven efficiency and innovation, could operate prisons of higher quality and
ower cost than the pubfic sector. Create a market for incarceration sesvices, the argument
ran, and the market will wark its magic, improving prison conditions and rehabilitative
ouicomes while saving the taxpayers millions of dollars. That market has effectively been
created over the past quarter century and we have now arrived at a place where prison
privatization has been studied extensively and evaluated rigorously.

Although hyperhole continues to propel prison privatization policy along, research findings
are inconirovertible: even in the best private prisons, quality of prisoner care is no better
than in public prisons and the cost advantage of privatization, which initially accounted for
minimal savings, is steadily eroding as the private prison industry matures. '
The big promises of prison privatization — less cost, higher quality — have simply not )
materialized. Despite these disappointing results, prison privatization advocacy maintains -
traction in diverse jurisdictions as policymakers from Ohio to Florida and from Maine to
California seek expedient solutions to budget shortfalls triggered by a lingering great
recession. . .

In retrospedt, it should come as no surprise that prison privatization would fail {o live up to its
promises. There are several reasons for this. First, free market solutions to social problems
like crime assume, after all, that there are “free” markets for appropriate services. However,
there is no such thing as a natural market for the services provided by private prison
companies. On the conirary, the marketplace for incarceration services is created by the
government, for the govemment. it is an artificial market. Many of the services that have
been privatized by government (e.g., custodial services, food preparation, medical care) are

- provided by the private secior independently of the government’s decisfon fo privatize or
not. There is a free market analogue for many kinds of services that govemments routinely
provide. Other fields such as education and health care, for example, have an active market
of existing nonprofit and for-profit providers willing o sell educational and healthcare
services fo a huge market of potential buyers that includes both individuals and
governmenis.

The prison business is fundamentally different in that no one can freely purchase
incarceration services as a private individual. There is no natural market for incarceration
services. The power fo incarcerate someone — to hold a person against his or her will —is a
defining characteristic of the state. The government holds a monopoly over the legitimate
use of physical force and the power fo incarcerate. Only the government has the legitimate
power to restrict a citizen's liberty; individuals are prohibited by law from incarcerating
another person under “false imprisonment” statutes. The government can delegate this
power on a limited basis - for example, “shopkeeper’s privilege” allows merchants fo
{emporarily detain suspected shoplifters. But long-term incarceration is a different matter.
The only potential buyers who can legally purchase incarceration services are the
government jurisdictions that have custody over indicted, convicted or detained persons. In
arder to privatize ifs incarceration funciion, the government has had fo create a market since
one dees not and cannot exist without its direct intervention.

Secondly, the development of the private prison industry has resulted in a highly
concentrated producer market where only four companies control over 90% of the
incarceration services business. Economic theory tells us that when production is highly
concentrated in very few companies, the market becomes an oligopoly, a market situation
that is inherently less competitive and innovative than a market with more broad-based
representation. An ofigopoly is characterized by interdependence, avoidance of
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competition and a rigid attachment o the status quo among the leading firms.

A third pari of the story is that govemment itself unwittingly stifles innovation in the private
prison industry. Since the only legitimate customers of prison companies are the
jurisdictions that can indict, convict or otherwise detain people, the potential cusiomer base
for incarceration services is very limited. In practice, this has led to a situation where only a
handful of customers, an oligopseny in economic terms, has come to dominate the
customer base. The limited number of cusiomers serves o dissuade private prison
companies from conducting research and development into innovative correctional
programming, as the liny customer base fends to demand only those services that mimic
what the govemments themselves are accustomed fo providing.

Origins of the Artificial Market

Contracling out of noncustodial prison services such as medical care, food service,
maintenance, education and mental health services has been practiced for a long time and
with litlle controversy. Confracting out of custody services, for which there is no free market
analogue, is much more controversial. The deinstitutionalization movement in juvenile
corrections during the 1970s initiated a number of experiments in privatized services and
custody for juveniles. A major step toward coniracted custody of adults occurred when the
Immigration and Naturalization Service (INS), the forerunner to foday’s Immigration and
Customs Enforcement (ICE), decided in 1883 to partially outsource the detention of
undocumented immigrants in its custody. In the summer of 1983, the INS issued a request
for proposals and the newly-formed Corrections Corporation of America {CCA) submitted
the winning bid.

Likewise, the community corrections movement in the adult system involved contracting out
of the custody function in many low-security adult faciliies. Minnesota passed the
Community Corrections Actin 1871, and 25 states followed suit with similar legislation over
the next 12 years. Community comrections legislation fransferred funding from state-leve!
departments of correction o local governments which, in turn, used the funds for haliway
house programs and other services for lower-ievel offenders. Many jurisdictions turned to
private contractors to operate these facilities.

In 1986, Management and Training Corporation (MTC) secured a contract to operate a
community corrections facility in Eagle Mountain, California. Also in 1986, the Siate of
Kentucky coniracted out the development and operation of a 200-bed minimum-security
facility in Marion County. Another newly-formed company, the U.S. Comrections Corporation,
was awarded the contract. Similarly, the U.S. Bureau of Prisons (BOP) began contraciing
out the operation of low-securlty halfivay house programs to the private sector during this
time. Another early private prison company, Correctional Services Corporation, originally
Esmor Correctional Corp., began business in 1989 with two contracts from the BOP fo
operate haliway houses in New York City.

These early enfrants {o the incarceration services market found a political climate supportive
of privatization in several states, including Kentucky, Tennessee, Texas, Florida, Arizona,
New Mexico and Louisiana. By 1994 there were approximately 20 companies actively
seeking confracts to either build and manage company-owned prisons or manage existing
facilities owned by federal, state and local jurisdictions.

The Supply Side of the Incarceration Services Industry

The tradifional industrial life cycle model suggests that new markets move through a
process marked by four stages: fragmentation, shakeout, maturity and decline. The
fragmentation period occurs when the industry is new, many enirepreneurs enter the
market, and they operate at low volume and tend to serve narrow geographic areas.
Eventually, a shakeout period occurs as some companies become more efficient and the
less efficient ones fail fo stay in business. Growth and competition are strongest during this
period, as are the profits of the largest companies. The industry reaches maturity when
growth slows and surviving companies try to solidify their positions in the industry. At some
later time, the industry moves into decline as the demand for the product or service drops
and companies seek new ways to recover profitability.

The decade of the 1990s witnessed the rapid growth of prison privatization, consalidation of
the indusiry and the cooling off of growth rates as the decade ended. The industry moved
through the fraditionat life cycle stages offragmentation to maturity during this period. The
industry experienced tremendous growth from 1992 to 1998, averaging an increase in
capaciy of 36% each year. But from 1999 to 2008, growth declined to an average rate of
under 4% per year. As market maturity is commonly defined as reaching a state of
equilibriumn marked by the absence of significant growth or innovation, the industry reached
maturity as the new millennium began.

The shakeout stage of the industry is reflected in the difference beiween the companies
doing business in 1996 and those doing business in 2011. In 1998, there were 14
companies with private prison confracts in the United States. Tabie 1 fisis these companies,
their rated capacity and their market share of U.S. private prison business. A common
measure of the dominance of companies in a given market is the market concentration ratio
(CRY), or the percentage of total industry sales (or capacity, or employment, or value added
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or physical oufput) contributed by the four leading firms ranked in order of market share. A
market is consldered to have a high CR when the four Jeading firms conirol over two-thirds
of market share, a moderate concentration when the ratio falls between one-third and two-
thirds, and a low concentration when the top four companies control iess than a third of total
market share.

The four-firm market concentration ratio of the private prison industry was 86% in 1996, a
significantly high level of concentration. But by the end of 2011 only seven companies
remained in the private prison business, and the market share of the top four firms
increased to 92% (see Table 2).

Acquisitions and Ethical Challenges

The rise in concentration ratio means that the industry as a whole has become less
competitive. Five of the companies that disappeared between 1996 and 2011 (U.S.
Corrections Corporation, Comectional Services Corporation, Comell Corrections, Inc.,
Fenton Security, Inc. and Correctional Systems, inc.) were acquired by larger companies.
Four ofher firms went out of business (Bobby Ross Group, Capital Correctional

Resources, Dove Development Corporation and Maranatha Production Company, LLC).
Three newcomers, LaSalle Southwest Corrections, Louisiana Corrections Services and
Emerald Companies, are small and regionally-based in Texas and Louisiana. A review of .
the ongoing concentration in the market is illustrative of shakeouts in the industry and of
some of the ethically-chaflenged behavior that can attend 1o the process of profit seeking.
The largest company — Corrections Corporaion of America — acquired the third-ranked
company, U.S. Corrections Corporation, in 1988, U.S. Corrections, based in Kentucky, had
much in common with Tennessee-based CCA. Both companies were founded by
entrepreneurs who were well connected with the political establishment in their state. One of
" CCA's founders, Thomas W. Beasley, was a former chair of the staie Republican Party and
managed the successful 1978 gubematorial campaign of Lamar Alexander. Honey
Alexander, the governor's wife, was an early investor in CCA. U.S. Comections Corporation,
based in neighboring Louisville, did all of its business in Kentucky prior to 1995. Executives
of the company contributed over $77,000 to political carnpaigns in the state between 1987
and 1993, including $23,000 to Govemnor Wallace G. Wilkinson and his wife Martha.

Clifford Todd, the CEQ of U.S. Corrections, was implicated in a payoff scandal involving the
company’s contract fo run the county jail in Louisville. He was arrested by the FBl in 1894,
pleaded guilty to mail fraud and was sentenced fo 6 months in jail and fined $250,000. He
sold his stake in the company for $15 miffion in 1994. At the time of the buyout by CCA, U.S.
Comections awned a toial of four facilities in Kentucky, Ohio and Norih Carolina with a
capacity of 5,275 beds, and had contracts to manage publicly-owned facilifies in Kentucky,
Florida and North Carolina with a capacity of 5,743 beds.

The second-largest company in 1996, Wackenhut Corrections Corporation (WCC), was
formed in 1984 as a subsidiary to security firn Wackenhut Corporation, which was founded
by George Wackenhut, a former FBI agent. Over the ensuing years, WCC grew to become
one of the largest private prison companies in the world, The company began providing
residential services for at-risk juveniles and young adults under the Job Corps program.
WCC went public in 1984 (with Wackenhut Corporation as the majority shareholder). In
2002, the Danish company Group 4 Falck merged with the Wackenhut Corporation and,
indirectly, became the owner of 57% of WCC’s stock. In 2003, WCC bought out Group 4
Falck's interest in the company and changed its name fo the GEO Group, Inc. The GEO
Group acquired the industry’s seventh-largest company, Correctional Services Corporation
{CSC), in 2005 and Comell Corrections, the fifth-largest company, in 2010.

Founded in 1989, CSC operated under several different names, including Esmor
Correctional Services, Inc. The company was founded by the owners of a welfare hotel in
New York City and began ifs prison business operating halfway houses under confract with
the BOP. CSC also managed the INS Detention Center in Elizabeth, New Jersey,
remembered best for a June 1995 riot in which 300 detainees took over the facility in protest
of poor conditions of confinement. Esmor siaff fled from the detention center, leaving order
to be restored by federal, state and local law enforcement officers. The INS closed the
facility after the riot, noting that CSC guards had abused detainees, gave them spoiled food
| and deprived them of sleep. The facility was reopened in 1897. :

Later, in 2003, CSC was fined $300,000 by the New York State Lobbying Commission for
failing to report free transportation, meals and gifts given fo a dozen state legislators from
Brooklyn and the Bromx. The fine was the largest the state had ever imposed on a company
for violating the state's lobbying laws. In May 2008, the Securities and Exchange
Commission (SEC) filed charges against three Fort Lauderdale, Florida physicians, alleging
insider trading in GEO Group's 2005 acquisition of CSC. According to the complaint, one of
the three worked as a consultant fo GEO and had a son who worked in GEO's finance
department, where he allegedly learned of the pending deal. The three were charged with
iflegally purchasing $390,000 in CSC siock befare the acquisition. Two of the defendants
entered info settlement agreements while the third was cleared of the charges.

Another GEO acquisition, Cornell Corrections, inc., had been the third-largest prfvate prison
company in 2008, with 8% of industry market share. Incorporated in 1994, ihe company built
its business primarily with youth services and community-based rehabilitation programs for
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adults, Pirate Capital, LLC, a hedge fund firm, acquired a 13% interest in Comell in 2004,

becoming ihe company’s largest shareholder, and replaced several board members and the

company's CEQ with financiers more oriented toward short-term growth. Pirate Capital ’ .
unloaded its shares of Cornell in 2006 in the midst of an SEC investigation over its stock

sales pracfices, several bad investment decisions and company downsizing. The company

warmed its stockholders in 2009 of looming problems in managing indebtedness of some

$303 million. GEO Group bought Cornell, along with its debt, in 2010.

Management and Training Corporation (MTC) is the third-largest company currently
providing incarceration services. MTC is a privately-held Utah-registered company that
gained expertise in working with at-risk young people as a major provider of Job Corps
programs. The company first entered the private prison market in 1987 when it received a
contract fo manage the Eagle Mountain Community Correctional Facility in Desert Center,
California {which experienced a major riot that resulted in the deaths of two prisoners in
2003). MTC expanded slowly and steadily since 1987 and now runs a total of 20
correctional faciliies in Arizona, California, Florida, Idaho, New Mexico, Ohio and Texas.

The company’s generally positive reputation as a job training provider has been farnished
by ifs corrections experience. In 1897, MTC hired the former director of the Utah
Department of Corrections, Lane McCofter, as Director of Comrections Business
Development. McCotter was well connected in pro-privatization states, having served as
director of both the Texas Depariment of Criminal Justice and the New Mexico Corrections
Depariment before serving as the corrections hiead in Utah. He left the Utah DOC job in the
midst of an investigation over the death of a prisoner with schizophrenia who had been
shackled to a hard plasiic chair for the final sixteen hours of his life.

in 2003, MTC’s Santa Fe, New Mexico facility was under investigation by the U.S. Justice
Deparfnent for unsafe conditions and poor guality prisoner medical care while McCofter
was employed with the company. Nonetheless, that same year he was appointed by
Attomey General John Ashcroft to serve on a U.S. Department of Justice team
commissioned to assess and implement a plan for rebuilding lrag’s criminal justice system.
The team’s final act before leaving fraq was to conduct a ribbon cutting ceremony at the
refurbished Abu Ghraib prison, a centerpiece of their corrections planning.

Although the facility was empty when McCotter left fraq, the work of the committee of
experts was indelibly stained by the infamous events that subsequently occurred at the
prison and frony on-going human rights abuse allegations in prisons under the direct
supervision of other commiitee members.

WITC was also involved in a failed experiment in prison.privatization in Canada. in 2001, the
company won a five-year contract fo operate the Central North Correctional Centre (CNCC)
in Ontario as part of a pilot project o compare operations of the CNCC facitity with a simitar
publicly-run prison, the Central East Correctional Centre. The government hired
PricewaterhouseCoopers to evaluate the two prisons across a variety of dimensions. The
evaluation found that the public prison outperformed the MTC facility overall. While the MTC
prison was cheaper {o operate and provided a greater variety of programming than the
governiment facility, the public prison rated significantly better or security, recidivism rates,
health care and community impact. Based on the results of the experiment, Onfario decided
fo turn management of the privatized facility over to the public sector.

Compunity Education Centers (CEC), incorporated in 1996, rounds out the quartef of
companies that control 92% of the current incarceration services market. Like MTC, CEC is
a privately-held company whose finances and govemnance struciure are much less
transparent than is the case with publicly-held companies. Untii a few years ago, CEC's
business was concenirated in providing community-based residentiat, re-enfry and.
rehabilitative services to offenders, mostly in New Jersey and Pennsylvania, but the
company moved into the secure incarceration services business with its acquisition of
CiviGenics in 2007-

CiviGenics was founded in 1995 in Marlboro, MA by Roy Ross, the former president of
Spectrum Health Systems, Inc., a nonprofit company that provided drug and alcohol
treatment services for prisoners in the Massachusetts Department of Corrections. Ross
arranged a contract for CiviGenics to provide management of Spectrum's Massachusetts in-
prison treatment programs. In 1896, CiviGenics acquired Fenton Security, Inc., a smail
company that had management contracts to operate two county jails in Colorado. Tom
Rapone, a former Secretary of Public Safety in Massachuseits, joined CiviGenics as the
finn’'s Chief Operating Officer. CiviGenics expanded its secure custody operations and by
1998 operated several small jail facilities, employed more than 1,000 staff and had revenues
of more than $30 million.

in July 1999, the-Ohio Department of Rehabilitation and Correction (ODRC) awarded
CiviGenics a $14.9 million contract o operate the newly-built North Coast Correctional
Treatment Facility (NCCTF) in Grafton. However, the ODRC elected not io renew its
contract with CiviGenics when the confract expired in July 2001, citing problems with high
staff turnover (including five different wardens in its first 18 months), repeated failure to
maintain minirmum staffing levels and problems with over-billing the state for positions that
remained uncovered. The ODRC subsequently awarded the contract to MTC, which
continues fo operate the NCCTF facility.
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In 2004, the Massachuseits State Auditor completed an audit that found Spectrum Health
Systems had misused $17.4 million in state money, with $10.2 million of the fotal amount
involving excessive payments to CiviGenics. The matter was settled in January 2007 in an
agreement that required CiviGenics to repay the state $3.4 million and Roy Ross to repay
$650,000. With its acquisition of CiviGenics in 2007, CEC became the fourth largest private
prison company in the U.S.

The Demand Side of the Incarceration Services Industry

The demand side of prison privatization, like the oligopoly of private prison companies, is
also highly concentrated. The potential customers in the private prison market are
government agencies at the federal, state and local level that operate jail, prison and
defention programs. At the federal level, the Bureau of Prisons, the U.S. Marshals Service
and Immigration and Custorns Enforcement all manage a variety of custody facilities. The
four branches of the military also operate facilities for military personnel sentenced under
the Uniform Code of Military Justice. Of course, the 50 states and the District of Columbia
each have departments of correction.

According fo the Bureau of Justice Statistics, there are some 1,821 state and federal
correctional facilities, not counting facilities operated by the U.S. Marshals Service and ICE.
At the local level, counties and cities operate about 2,875 jail facifities in the United States.
In surn, the potential consumer base of the private prison industry numbers somewhere in
the area of 4,700 facilities.

After over 25 years of correctional privatization, there are fewer than 200 private correctional
facilities in the United States — only about 4% of all facilities. The federal government is the
most actively involved in privatization, with 16.3% of federal prisoners serving time in private
facilities. State govemments are next, with 6.6% of state prisoners in private facilities.
However, whereas 60% of all correctional facilities in the United States are at the local level,
only about fwo dozen city and county jurisdictions (1.7% of the total) coniract with private
companies to operate their jails and detention centers.

In practice there are very few buyers of privatized incarceration services, and the federal
govemrnent is the largest sirigle customer. Between 2000 and 2008, the number of state
prisoniers placed in private prisons increased by about 25%, from 75,018 to 93,537. In the

1 federal system, however, the number increased from 15,525 to 32,712, or about 110%.
During the same period, the number of staies placing some portfion of their prisoners in
private facilifies actually declined from 30 states fo 27.

There are in praclice only fifty-four “customers” buying incarceration services from the
private prison industry — the three federal agencies, twenty-seven state departments of
correction and two dozen local jurisdictions. Within this small customer base, the federal
government plus eight states (Texas, Florida, Arizona, Oklahoma, Colorado, Tennessee,
California and Mississippi) collectively account for more than 70% of all private prison
business. In effect, the market of buyers constitufes an oligopsony, or a market form in
which only a few customers buy a certain good and therefore possess the power fo affect
pricing. The two largest publicly-traded private prison companies recognize their
dependency an a limited number of govemmental customers as a threat fo their profitability
and include a warning to stockholders to that effect in their annual reports.

At CCA, just three federal govemment agencies, the BOP, ICE and the U.S. Marshals,
accounied for 43% of the company’s total revenue for fiscal year 2010, or $717.8 million.
The siate of Califomnia, which is placing thousands of prisoners out-of-state in an effort to
reduce in-state prison populations, provided 13% of CCA’s total revenue for fiscal year
2010, or $214 million. GEO Group reporis that while they have a total of 45 governmental
clients (customers), 4 of those clients accounted for over 60% of their U.S.-based revenue
(BOP, ICE, U.S. Marshals and the State of Florida). Among those, the three federal
agencies combined are responsible for 53% of GEO Group’s total U.S. revenue..

The oligopsony of governmental consumers serves to discourage innovation. In practice,
govemment purchasers of incarceration services have required that private prison
companies simply duplicate policies and procedures practiced in public prisons, to the effect
that the standard operating procedures of most private prison programs closely mirror those
of public prisons in the same state. Notably, none of the companies have distinct and viable
research and development departments as would be expected in an industry that values
innovation. Private prison companies encourage the adoption of public prison practice,
rather than the development of innovative practice, by actively recruiting management-level
staff from within the public sector.

As a case in point, a review of the background of CCA’s facility management staff suggests
a widespread practice of mining the public corrections system for managers. Among the
wardens of 63 of the company’s correctional facilities, nearly two-thirds formerly worked in
state departments of correction (36 wardens) or the federal BOP (5 wardens). The most
warden-rich jurisdiction was the Texas Department of Criminal Jusfice, from whence 28% of
all CCA wardens were recruited. These experienced staffers bring a degree of order and
control fo the company’s private prisons, but they are not likely to be hired for their spirit of
experimentation and innovation.

Arguably, private prisons are not looking to be innovative unless it is a2 way of cutting costs.
The most common way for these companies to make money from govemment contracts is
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by reducing personnel expenses. Because labor represents about 80% of the operating cost
of a piison, much of the cost savings in private prisons results from paying private
correctional officers less than comparable public correctional officers. Buf this advantage
begins to erode in a market where private companies are dependent upon confract
renewals (with more experienced staff) rather than new facilities (with new, entry-level staff).
Even as labor rates vary among the states, public sector correctional officer starfing salaries
average $28,000 across all states with a (one standard deviation) range between $23,000
and $34,200. By comparison, the Bureau of Labor Statistics reports a mean annual safary of
$42,270 for all occupations in the United States (in May 2008). Public sector prison staff
salaries are very low already, suggesting that it is not easy for the private sector fo continue
o undercut the govemment in personnel costs.

Conclusion

The increasing concentration of market share among ihe top four companies and the
declining number of companies in the incarceration services market mean that governments
considering the privatization option will find a decreasing competitive environment when
seeking contract bids. in 1995, for example, a total of seven companies submitted bids in
response to a Arkansas Department of Corrections request for proposals for two new
privately-operated prisons. In contrast, a 2006 request for proposals to manage a private
prison in Pennsylvania yielded only two bidders. With market maturation and increased
concentration, it is increasingly difficult for new companies fo get into the business and for
marginal performers to stay afloat.

Ofigopoly theory and industry life cycle theory suggest that the remaining companies will be
less competitive overall, seéeking interdependent relationships with their competitors to help
secure their position now that industry growth rates have cooled. As this scenario continues
{o unfold, any possibility of meaningful cost savings from privatization will decline over time.
A recent study of private prison costs in Arizona found that this has already occurred, as the
cost of incarcerating minimum-security prisoners has reached parity between state prisons
and private prisons while the cost of housing medium-security prisoners is now actually
lower in state prisons than in private facifities.

The private prison industry bears a fair share of the responsibilify for not registering a better
showing in research results. Despite the fact that it has hired away from the public sector
many "best and brightest” correctional staff, the industry’s penchant for financially rewarding
its executives and top managers has drained resources that could have been devoted fo
program research and development.

Governments have also played a role in the failure of private prisons to perform better,
particularly in the area of program quality. As an oligopsony, governments hold the power fo
be more demanding in the area of performance yet have systematically failed to do so.

In the main, contracting govemments have simply abdicaied demand for increasing program
quality, setiling for an fllusory decrease in program costs. Given the history of “iron triangle”
relationships that intertwine the private prison industry and govemnment officials, this failure
is perhaps not surprising.

One of the more depressing statistics fo emerge in criminal justice in recent years is the fact
that two-thirds of released prisoners are re-arrested within three years. Enlfightened
gavernment officials around the country have realized that they can reduce correctional
expenditures only by focusing their efforts on reducing recidivism, not by building or
confracting for more prison space. Government jurisdictions that are having the greatest
success in reducing correctional expenditures are those that are furning to evidence-based
practice fo guide sentencing decisions and deveting correctional resources toward programs
proven to reduce recidivism. Prison is not one of them. In enlightened jursdictions,
incarceration rates are beginning to decline.

As this frend confinues, the private prison industry will eventually enter the fourth stage of
the industrial life cycle — decline — and will begin shedding some of its capacity. Some
companies have already sighted this trend on the horizon and have begun developing
alternative business opporiunities in areas such as electronic monitoring and prisoner health
care. For those government agencies wiih heavy reliance on private prisons, decline in the
industry will pose new problems as companies shed unprofitable confracts and simply walk
away. Albert Einstein suggested that insanity is doing the same thing over and over again
and expecting different results. if a quarter century of experience with prison privatization
has not led to betier quality and cost oufcomes, it is time to take a more sane approach.

Richard Culp is an Associate Professor of Public Administration at John Jay College of
Criminal Justice in New York City and the Coordinator of the Bachelor of Science in Criminal
Justice Management program. He is also a member of the doctoral facully in Criminal

Justice at the Graduate Center of the City University of New York and serves as Deputy
Executive Officer of the CUNY Criminal Justice Doctoral Program. Professor Culp’s

research has been published in Justice Quarterly, Journal of Contemporary Criminal

Justice, Criminal Justice Policy Review, The Prison Journal and the Joumnal of Public Affairs
Education. '

This article includes new and expanded research findings previously published in “Prison
Privatization Tums Twenty-five.” In K. Ismaili (Ed.) U.S. Criminal Justice Poficy: A
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The Failed Promise of Prison Privatization
by Richard Culp, Ph.D.

We have besen experimenting with prison privatization in the U.S. now for over tweniy-five
years. The privatization idea originated out of a notion that the private sector, with its
competition-driven efficiency and innovation, could operate prisons of higher quality and
lower cost than the public secior. Create a market for incarceration services, the argument
ran, and the market will work its magic, improving prison conditions and rehabilitative
oufcomes while saving the taxpayers millions of dollars. That market has effectively been
created over the past quarter century and we have now arrived at a place where prison
privatization has been studied extensively and evaluated rigorously. :

Although hyperbole confinues to propel prison privatization pelicy along, research findings
are inconfrovertible: even in the best private prisons, quality of prisoner care is no better
than in public prisons and the cost advantage of privatization, which initially accounted for
minimal savings, is steadily eroding as the private prison indusiry matures.

The big promises of prison privatization — less cost, higher quality — have simply not )
materialized. Despite these disappointing results, prison privatization advocacy maintains *
traction in diverse jurisdictions as policymakers from Ohio to Florida and from Maine to
California seek expedient solutions to budget shortfalls fiiggered by a lingering great
recession.

In retrospect, it should come as no surprise that prison privatization would fall to live up o its
promises. There are several reasons for this. First, free market solutions fo social problems
like crime assume, after all, that there are “free” markets for appropriate services. However,
there is no such thing as a natural market for the services provided by private prison
companies. On the conirary, the marketplace for incarceration services is created by the
government, for the government. It is an artificial market. Many of the services that have
been privatized by government (e.g., custodial services, food preparation, medical care) are
provided by the private secior independently of the government’s decision fo privatize or
not. There is a free market analogue for many kinds of services that govemments routinely
provide. Other fields such as education and health care, for example, have an active market
of existing nonprofit and for-profit providers willing fo sell educational and healthcare
services o a huge market of potential buyers that includes both individuals and
governments.

1 The prison business is fundamentally different in that no one can freely purchase
incarcerztion services as a private individual. There is no natural market for incarceration
services. The power to incarcerate someone — to hold a person against his or her will —is a
defining characteristic of the state. The government holds a monopoly over the legitimate
use of physical force and the power fo incarcerate. Only the government has the legifimate
power to restrict a citizen’s liberty; individuals are prohibited by law from incarcerating
another person under “false imprisonment’” statutes. The govemment can delegate this
power on a limited basis — for example, "shopkeeper’s privilege” allows merchants to
temporarily detain suspected shoplifters. But long-term incarceration is a different matter.
The only poteniial buyers who can legally purchase incarceration services are the
government jurisdictions that have custody over indicted, convicted or detained persons. In
order o privatize ifs incarceration funciion, the government has had fo create a market since
one does not and cannot exist without its direct intervention.

Secondly, the development of the private prison industry has resulted in a highly
concentrated producer market where only four companies control over 90% of the
incarceration services business. Economic theory telis us that when production is highly
concentrated in very few companies, the market becomes an oligopoly, a market situation
that is inherently less competitive and innovative than a market with more broad-based
representation. An oligopoly is characterized by interdependence, avoidance of
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Judicial Conference Committee Disciplines Federal
Judge for Membership in Discriminatory Country
Club by Alex Friedmann In May 2011, PLN reported
that the Sixth ...
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The History of Prison Legal News by Paut Wright In
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and jails around ..
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Hungry for Justice by David M. Reutter, Gary Hunter
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cempetition and a +igid attachment o the status quo among the leading firms. Secret Justice: Criminal Informants and America’s
- Underground Legal System by Alexandra Natapoff I.
A third part of the story is that govemnment itself unwittingly stifles innovation in the private Infroduction Although it is almost invisible to the
prisont industry. Since the only legitimate customers of prison companies are the public, ...
jurisdictions that can indict, convict or otherwise detain people, the potential cusiomer base
for incarceration services is very limited. In practice, this has led to a sifuation where only a
handful of customers, an oligopsony i economic terms, has come to dominate the Thou Shalt Not: Sexual Misconduct by Prison and
customer base. The limited number of cusfomers serves 1o dissuade private prison ¥ | Jail Chaplains by David M. Reutter Traditionally, the
companies from conducting research and development into innovative correctional role of a chaplain in the correctional ...
programming, as the tiny cusiomer base tends to demand only those Services that mimic
what the govemments themselves are accustomed to providing.
Celebrity Justice: Prison Lifestyles of the Rich and
Origins of the Artificial Market b | Famous by Matt Clarke There are fwo criminal
) justice systems in the United States. One ...
Contracling out of noncustodial prison services such as medical care, food sarvice,
maintenance, education and mental health services has been praciiced for a long time and
with fittle controversy. Contracting out of custody services, for which there is no free market Crime Labs in Crisis: Shoddy Forensics Used to
analogue, is much more controversial. The deinstitutionafization movement in juvenite } | Secure Convictions by Matt Clarke To millions of
comrections during the 1970s initiated a number of experiments in privafized services and people whose knowledge of crime labs comes ...
cusfody for juveniles. A major step toward confracted custody of adults occurred when the .
Immigration and Naturalization Service (INS), the forerunner to today's Immigration and
Cusfoms Enforc,:emt?nt (ICE), Qemded in 1983 to partially oufsource the defenﬂon of Private Prison Companies Behind the Scenes of
undocumented immigranis in its custody. In the summer of 1983, the INS issued a request b | Arizona's Immigration Law by Beau Hodai*Beside
for proposals and the newly-formed Corrections Corporation of America (GCA) submitied my brothers and my sisters, I'l proudly take a ...
the winning bid. .
Likewise, the community corrections movement in the adult sysiem involved contracting out Medical Examiners Lack Qualifications
ofthe cus}ody funcf.ton in many low-security adult facilifies. quneg,ota ‘pgssed tpe ) Competence, Oversight by Matt Clarke Most people
Community Corrections Actin 1971, and 25 states followed suit with similar legislation over 4 wilt only have direct contact with a medical
the next 12 years. Contmunity corrections legislation transferred funding from state-level examiner, also known as ...
departments of correction to local governiments which, in tumn, used the funds for haliway '
house programs and other services for lower-level offenders. Many jurisdictions turned to
private contractors to operate these facilities. . ) . .
. 40% of Criminal Jurisprudence bills boost criminal
In 1986, Management and Training Corporation (MTC) secured a contract to operate a + fer.’a'mgs P:eha.s ptot}at_’ly been the Cé?ﬁe every
community corrections facility in Eagle Mountain, California. Also in 1986, the State of egisiative session In tiving memory, bills ...
Kentucky contracted out the development and operation of a 200-bed minimum-securify
facility in Marion County. Another newly-formed company, the U.S. Corrections Corporation,
was awarded the contract. Similarly, the U.S. Bureau of Prisons (BOP) began confracting Texas Increasingly out of Step on Death Penalty By
out the operation of low-security halfway house programs to the private sector during this p | David Fathi Copyright 2009 Houston Chronicle May
time. Another early private prison company, Correctional Services Corporafion, originatly 23;(3009' 3:44PM Baring unexpected events, in the
Esmor Gorrectional Corp., began business in 1989 with two contracts from the BOP fo next...
operate haliway houses in New York City.
These early eniranis to the incarceration services market found a political climate supportive Some Agencies Balk at Releasing Prison Phone
of privatization in several states, including Kentucky, Tennessee, Texas, Florida, Arizona, Data by Mike Rigby Itis common knowledge among
New Mexico and Louisiana. By 1994 there were approximately 20 companies actively PLN readers that prison and jail phone ...
seeking confracts o either build and manage company-owned prisons or manage existing
facilities owned by federal, state and focal jurisdictions.
The Failed Promise of Prison Privatization by
The Supply Side of the Incarceration Services Industry b | Richard Culp, Ph.D. We have been experimenting
with prison privatization in the U.S. now for over ...
The traditionat industrial life cycle model suggests that new markets move through a

process marked by four stages: fragmentation, shakeout, maturity and decline. The
fragmentation period occurs when the industry is new, many entrepreneurs enter the
market, and they operate at low volume and tend fo serve narrow geographic areas.
Eventually, a shakeout period occurs as some companies become more efficient and the
fess efficient ones fail to stay in business. Growth and competition are strongest during this
period, as are the profits of the largest companies. The indusiry reaches maturity when
growth slows and surviving companies try to solidify their positions in the industry. At some
later time, the industry moves into decline as the demand for the product or service drops
and companies seek new ways to recover profitability.

The decade of the 1990s witnessed the rapid growth of prison privatization, consclidation of
the industry and the cooling off of growth rates as the decade ended. The industry moved
through the traditional life cycle stages of fragmentation fo maturity during this period. The
industry experienced tremendous growth from 1992 to 1998, averaging an increase in
capacity of 36% each year. But from 1999 to 2006, growth declined fo an average rate of
under 4% per year. As market maturity is commonly defined as reaching a state of
equilibrivm marked by the absence of significant growth or innovation, the industry reached
maturity as the new millenniwm began.

The shakeout stage of the industry is reflecied in the difference beiween the companies
doing business in 1996 and those doing business in 2011. In 1996, there were 14
companies with private prison contracis in the United States. Table 1 lists these companies,
their rated capacity and their market share of U.S. private prison business. A common
measure of the dominance of companies in a given market is the market concentration ratio
(CR), or the percenfage of total industry sales (or capacity, or employment, or value added
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or physical output) contributed by the four leading firms ranked in order of market share. A
market is considered to have a high CR when the four leading firms control over two-thirds
of market share, & moderate concentration when the ratio falls befween one-third and two-
thirds, and a low concentration when the top four companies controf less than a third of total
market share.

The four-firm market concentration ratio of the private prison industry was 86% in 1986, a
significantly high level of concentration. But by the end of 2011 only seven companies
remained in the private prison business, and the market share of the top four firms
increased fo 92% (see Table 2).

Acquisitions and Ethical Challenges

The rise in concentration ratio means that the industry as a whole has become less
competitive. Five of the companies that disappeared between 1996 and 2011 (U.S.
Caorrections Corporation, Comrectional Services Corporation, Comell Corrections, Inc.,
Fenton Securiy, Inc. and Correctional Systems, Inc.) were acquired by larger companies.
Four ofher firms went out of business (Bobby Ross Group, Capital Correctionat

Resources, Dove Development Corporation and Maranatha Production Company, LLC).
Three newcomers, LaSalle Southwest Corrections, Louisiana Conrections Services and
Emerald Companies, are small and regionally-based in Texas and Louisiana. A review of
the ongoing concentration in the market is illustrative of shakeouts in the industry and of
some of the ethically-challenged hehavior that can attend fo the process of profit seeking.
The largest company — Corrections Corporation of America — acquired the third-ranked
company, U.S. Corrections Corporaiion, in 1988. U.S. Comections, based in Kentucky, had
much in common with Ternnessee-based CCA. Both companies were founded by
entrepreneurs who were well connected with the polifical establishment in their state. One of
CCA's founders, Thomas W. Beasley, was a former chair of the state Republican Party and
managed the successful 1978 gubernatorial campaign of Lamar Alexander. Honey
Alexander, the governor's wife, was an early investor in CCA. U.S. Corrections Corporation,
based in neighboring Louisville, did all of its business in Kentucky prior to 1995. Executives
of the comipany contributed over $77,000 to political campaigns in the state between 1987
and 1893, including $23,000 to Govemor Wallace G. Wilkinson and his wife Martha.

Clifford Todd, the CEO of U.S. Corrections, was implicated in a payoff scandal involving the
company’s contract fo run the county jail in Louisville. He was arrested by the FBI in 1994,
pleaded guilty to mail fraud and was sentenced fo 6 months in jail and fined $250,000. He
sold his stake in the company for $15 million in 1994. At the time of the buyout by CCA, U.S.
Comections owned a total of four faciliies in Kentucky, Ohio and North Carolina with a
capacity of 5,275 beds, and had contracts to manage publicly-owned facilities in Kentucky,
Florida and North Carolina with @ capacity of 5,743 beds.

The second-largest company in 1996, Wackenhut Corrections Corporation (WCC), was
formed in 1984 as a subsidiary to security firm Wackenhut Corporation, which was founded
by George Wackenhut, a former FBl agent. Over the ensuing years, WCC grew to become
one of the largest private prison companies in the world. The company began providing
residential services for at-risk juveniles and young adulfs under the Job Corps program.
WCC went public in 1984 (with Wackenhut Corporation as the majority shareholder). In
2002, the Danish company Group 4 Falck merged with the Wackenhut Corporafion and,
indirectly, became the owner of 57% of WCC's stock. In 2003, WCC bought out Group 4
Falck’s interest in the company and changed its name fo the GEO Group, Inc. The GEO
Group acyuired the industry’s seventh-largest company, Correctional Services Corporation
(CSC), in 2005 and Comell Corrections, the fifth-largest company, in 2010.

Founded in 1989, CSC operated under several different names, including Esmor
Correctional Services, Inc. The company was founded by the owners of a welfare hotel in
New York City and began its prison business operating halfway houses under contract with
the BOP. CSC also managed the INS Detention Center in Elizabeth, New Jersey,
remembered best for a June 1995 riot in which 300 detainees took aver the facility in profest
of poor conditions of confinement. Esmor staff fled from the detention center, leaving order
to be restored by federal, state and local law enforcement officers. The INS closed the
facility after the riot, noting that CSC guards had abused detainees, gave them spoiled food
and deprived them of sleep. The facility was reopened in 1997. '

Later, in 2003, CSC was fined $300,000 by the New York State Lobbying Commission for
faiting fo report free fransportation, meals and gifts given fo a dozen state legislators from
Brookiyn and the Bronx. The fine was the largest the state had ever imposed on a company
for violating the state’s lobbying laws. In May 2008, the Securities and Exchange
Cornmission (SEC) filed charges against three Fort Lauderdale, Florida physicians, alleging
insider trading in GEO Group’s 2005 acquisition of CSC. According to the complaint, one of
the three worked as a consultant fo GEO and had a son who worked in GEO's finance
department, where he allegedly learned of the pending deal. The three were charged with
illegally purchasing $390,000 in CSC stock before the acquisition. Two of the defendants
entered into setflement agreements while the third was cleared of the charges.

Another GEO acquisition, Cornell Corrections, Inc., had been the third-largest prfvate prison
company in 2008, with 8% of industry market share. incorporated in 1994, the company built
its business primarily with youth services and community-based rehabititation programs for
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adults. Pirate Capital, LLC, a hedge fund firm, acquired a 13% interest in Conell in 2004,
becoming the company’s largest shareholder, and replaced several board members and the
company's CEO with financiers more oriented toward short-term growth, Pirate Capital
unioaded its shares of Cornell in 2006 in the midst of an SEC investigation over iis stock
sales practices, several bad investment decisions and company downsizing. The company
wamed ifs stockholders in 2009 of looming problems in managing indebtedness of some
$303 million. GEO Group bought Cornell, along with its debt, in 2010.

Management and Training Corporation (MTC) is the third-largest company currently
providing incarceration services. MTC is a privately-held Utah-registered company that
gained expertise in working with at-risk young people as a major provider of Job Corps
programs. The company first entered the private prison market in 1987 when it received a
contract to manage the Eagle Mountain Community Correctional Facility in Desert Center,
California {which experienced a major riot that resulted in the deaths of two prisoners in
2003). MTC expanded slowly and steadily since 1987 and now runs a total of 20
correctional facilities in Arizona, California, Florida, Idaho, New Mexico, Ohioc and Texas.

The company’s generally positive reputation as a job training provider has been tarnished
by its corrections experience. in 1997, MTC hired the former director of the Utah
Department of Correciions, Lane McCotter, as Director of Corrections Business
Development. McCotter was well connected in pro-privatization states, having served as
director of both the Texas Department of Criminal Justice and the New Mexico Corrections
Depariment before serving as the corrections head in Utah. He left the Utah DOC job in the
midst of an investigation over the death of a prisoner with schizophrenia who had been
shackled to a hard plastic chair for the final sixteen hours of his life.

fn 2003, MTC's Santa Fe, New Wexico facility was under investigation by the U.S. Justice
Depariment for unsafe conditions and poor guality prisoner medical care while McCotter
was employed with the company. Nonetheless, that same year he was appointed by
Attomey General John Ashcroft to serve on a U.S. Depariment of Justice team
commissioned to assess and implement a plan for rebuilding Irag’s criminal justice system.
The team’s final act before leaving Iraq was fo conduct a ribbon cutting ceremony at the
refurbished Abu Ghraib prison, a centerpiece of their carrections planning.

Although the facility was empiy when McCotter left Iraq, the work of the committee of
experis was indelibly stained by the infamous events that subsequently occurred at the
prison and from on-going human rights abuse allegations in prisons under the direct
supervision of other committee members.

MTC was also involved in a failed experiment in prison.privatization in Canada. in 2001, the
company won a five-year contract to operate the Central North Correctional Centre (CNCC)
in Ontario as part of a pilot project to compare operations of the CNCC facility with a similar
publicly-run prison, the Central East Correctional Centre. The government hired
PricewaterhouseCoopers to evaluate the two prisons across a variety of dimensions. The
evaluation found that the public prison cutperformed the MTC facility overall. While the MTC
prison was cheaper to operate and provided a greater variety of programming than the
government facility, the public prison rated significantly better on security, recidivism rates,
health care and community impact. Based on the resulls of the experiment, Onfario decided
to turn managerment of the privatized facility over to the public sector.

Community Education Centers (CEC), incorporated in 1996, rounds out the quartet of
companies that control 92% of the current incarceration services market. Like MTC, CEC is
a privately-held company whose finances and governance structure are much less
transparent than is the case with publicly-held companies. Until a few years ago, CEC’s
business was concenirated in providing community-based residential, re-entry and
rehabilitative services to offenders, mostly in New Jersey and Pennsylvania, but the
-campany moved into the secure incarceration services business with its acquisition of

. CiviGenics in 2007.

CiviGenics was founded in 1995 in Marlboro, MA by Roy Ross, the former president of
Spectrum Health Systems, Inc., a nonprofit company that provided drug and alcohol
treatment services for prisoners in the Massachusetts Department of Corrections. Ross
arranged a confract for CiviGenics to provide management of Spectrum's Massachusetts in-
prison treatment programs. n 1996, CiviGenics acquired Fenton Security, Inc., a small
company that had management contracts o operate two county jails in Colorado. Tom
Rapone, a former Secretary of Public Safety in Massachusetts, joined CiviGenics as the
firm’s Chief Operating Officer. CiviGenics expanded its secure custody operations and by
1998 operated several small jail facilities, employed more than 1,000 staff and had revenues
of more than $30 million. :

in July 1899, the-Ohio Department of Rehabilitation and Correction (ODRC) awarded
CiviGenics a $14.9 million contract to operate the newly-built North Coast Correctional
Treatment Facility (NCCTF) in Grafton. However, the ODRC elected not {o repew its
contract with CiviGenics when the confract expired in July 2001, citing problems with high
staff turnover (including five different wardens in its first 18 months), repeated failure to
maintain minimum staffing levels and problems with over-billing the state for positions that
remained uncovered. The ODRC subsequently awarded the contract to MTC, which
continues to operate the NCCTF facility.
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in 2004, the Massachusetis State Auditor completed an audit that found Specirum Health
Systems had misused $17.4 million in state money, with $10.2 million of the fotal amount
involving excessive payments to CiviGenics. The matter was settled in January 2007 in an
agreement that required CiviGenics fo repay the state $3.4 million and Roy Ross to repay
$650,000. With its acquisition of CiviGenics in 2007, CEC became the fourth largest private
prison company in the U.S.

The Demand Side of the Incarceration Services Industry

The demand side of prison privatization, like the oligopoly of private prison companies, is
also highly concentrated. The potential customers in the private prison market are
government agencies at the federal, state and local level that operate jail, prison and
detention programs. At the federal level, the Bureau of Prisons, the U.S. Marshals Service
and Immigrafiont and Customs Enforcement all manage a variety of custody facilities. The
four branches of the military also operate facilities for military personnel sentenced under
the Uniform Code of Military Justice. Of course, the 50 states and the District of Columbia
each have departments of correction.

According to the Bureau of Justice Stafistics, there are some 1,821 state and federal
correctional facilities, not counting faciliies operated by the U.S. Marshals Service and ICE.
At the Jocat fevel, counties and cities operate about 2,875 jail facilities in the United States.
In sum, the potential consumer base of the private prison industry numbers somewhere in
the area of 4,700 facilities.

After over 25 years of correctional privatization, there are fewer than 200 private correctional
facilities in the United States — only about 4% of all facilities. The federai government is the
most actively involved in privatization, with 16.3% of federal priscniers serving time in private
facilities. State governments are next, with 8.6% of state prisoners in private faciities.
However, whereas 60% of all correctional facilities in the United States are at the local level,
only about fwo dozen city and county jurisdictions (1.7% of the total) coniract with private
companies to operate their jails and detention centers.

In practice there are very few buyers of privatized incarceration services, and the federal
government is the largest single customer. Between 2000 and 2008, the number of state
prisoners placed in private prisons increased by about 25%, from 75,018 to 93,537. In the
federal system, however, the number increased from 15,525 to 32,712, or about 110%.
During the same period, the number of states placing some portion of their prisoners in
privaie faciliies actually declined from 30 states fo 27.

There are in practice only fifty-four “customers” buying incarceration services from the
private prison industry — the three federal agencies, twenty-seven state departments of
correction and two dozen focal jurisdictions. Within this small customer base, the federal
government plus eight sates {Texas, Florida, Arizona, Oklahoma, Colorado, Tennessee,
California and Mississippi) collectively account for more than 70% of all private prison
business. In effect, the market of buyers constitutes an oligopsony, or a market form in
which only a few customers buy a certain good and therefore possess the power to affect
pricing. The two largest publicly-traded private prison companies recognize their
dependency on a fimited number of govemmental customers as a threat fo their profitabiity
and include a warning to sfockholders 1o that effect in their annual reports.

At CCA, just three federal govermnment agencies, the BOP, ICE and the U.S. Marshals,
accounted for 43% of the company’s total revenue for fiscal year 2010, or $717.8 million.
The state of California, which is placing thausands of prisoners out-of-state in an effort to
reduce in-state prison populations, provided 13% of CCA’s tofal revenue for fiscal year
2010, or $214 million. GEO Group reporis that while they have a totai of 45 governmental
clients (customers), 4 of those clients accounied for over 60% of their U.S.-based revenue
{BOP, ICE, U.S. Marshals and the State of Florida). Among those, the three federal
agencies combined are responsible for 53% of GEO Group’s fotal U.S. revenue.

The oligopsony of governmental consumers serves to discourage innovation. In praciice,
government purchasers of incarceration services have required that private prison
companies simply duplicate policies and procedures practiced in public prisons, to the effect
that the standard operating procedures of most private prison programs closely mirror those
of public prisons in the same state. Notably, none of the companies have distinct and viable
research and development departments as would be expected in an industry that values
innovation. Private prison companies encourage the adoption of public prison practice,
rather than the development of innovative practice, by actively recruiting management-level
staff from within the public sector.

As a case in point, a review of the background of CCA’s facility management staff suggests
a widespread practice of mining the public corrections system for managers. Among the
wardens of 63 of the company’s correctional facilities, nearly two-thirds formerly worked in
state departments of correction (36 wardens) or the federal BOP (5 wardens). The most
warden-rich jurisdiction was the Texas Department of Criminal Justice, from whence 28% of
all CCA wardens were recruited. These experienced staifers bring a degree of order and
controf to the company’s private prisons, but they are not likely to be hired for their spirit of
experimentation and innovation.

Arguably, private prisons are not looking to be innovative unfess it is a way of cutting costs.
The most common way for these companies to make money from government contracts is
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by reducing personnel expenses. Because labor represents about 80% of the operating cost
of a prison, much of the cost savings in private prisons results from paying private
correctional officers less than comparable public correctional officers. But this advantage
begins to erode in a market where private companies are dependent upon confract
renewals (with more experienced staff) rather than new faciliies (with new, entry-fevel staff).
Even as fabor rates vary among the states, public sector correctional officer starting salaries
average $28,000 across all siates with a (one standard deviation) range between $23,000
and $34,200. By comparison, the Bureau of Labor Statfistics reports a mean annual salary of
$42,270 for all occupations in the United States (in May 2008). Public sector prison staff
salaries are very low already, suggesting that it is not easy for the private sector to continue
fo undercut the government in personnel costs.

Conclusion

The increasing conceniration of market share among the fop four companies and the
declining number of companies in the incarceration services market mean that governments
considering the privatization option will find a decreasing competitive environment when
seeking confract bids. In 1895, for example, a fotal of seven companies submitted bids in
response to a Arliansas Department of Corrections request for proposals for two new
privately-operated prisons. In contrast, a 2006 request for proposals to manage a private
prison in Pennsylvania yielded only two bidders. With market maturation and increased
concentration, it is increasingly difficult for new companies {o get into the business and for
marginal performers to stay afloat.

Oligopoly theory and industry life cycle theory suggest that the remaining compariies will be
fess compefitive overall, seeking interdependent refaticnships with their competitors to help
secure their position now that indusiry growih rates have cooled. As this scenario continues
fo unfold, any possibility of meaningful cost savings from privatization will decline over time.
A recent study of private prison costs in Arizona found that this has already occurred, as the
cost of incarcerating minimum-securify prisoners has reached pariiy between state prisons
and private prisons while the cost of housing medium-security prisoners is now actually
lower in state prisons than in private facififies.

The private prison industry bears a fair share of the responsibility for not registering a better
showing in research results. Despite the fact that it has hired away from the public sector
many “best and brighfest” correctional staff, the industry’s penchant for financially rewarding
its executives and {op managers has drained resources that could have been devoted fo
program research and development.

Govermnments have also played a role in the failure of private prisons to perform better,
particularly in the area of program quality. As an oligopsony, govemnments hold the power {o
be more demanding in the area of performance yet have systematically failed to do so.

In the main, contracting governments have simply abdicated demand for increasing program
quality, setling for an illusory decrease in program costs. Given the history of “iron friangle”
relationships that intertiwine the private prison industry and govemment officials, this failure
is perhaps not surprising.

One of the more depressing statistics to emerge in criminal justice in recent years is the fact
that two-thirds of released prisoners are re-arrested within three years. Enlightened
government officials around the country have realized that they can reduce correctional
expenditures only by focusing their efforts on reducing recidivism, not by building or
contracting for more prison space, Government jurisdictions that are having the greatest
success in reducing correctional expenditures are those that are turning to evidence-based
practice to guide sentencing decisions and devoting correctional resources toward programs
proven {o reduce recidivism. Prison is not one of them. In enlightened jurisdictions,
incarceration rates are beginning to decline. )

As this trend continues, the private prison industry will eventually enter the fourth stage of
the industrial life cycle — decline — and will begin shedding some of its capacity. Some
companies have already sighted this trend on the horizon and have begun developing
alternative business opportunities in areas such as electronic monitoring and prisoner health
care. For those government agencies with heavy reliance on private prisons, decline in the
industry will pose new problems as companies shed unprofitable contracts and simply walk
away. Albert Einstein suggested that insanity is doing the same thing over and over again
and expecfing different results. If a quarter century of experience with prison privatization
has not fed to better quality and cost outcomes, it is time to take a more sane approach.

Richard Culp is an Associate Professor of Public Administration at John Jay College of
Criminal Justice in New York City and the Coordinator of the Bachelor of Science in Criminal
Justice Management program. He is also a member of the docioral faculty in Criminal

Justice at the Graduate Center of the City University of New York and serves as Deputy
Executive Officer of the CUNY Criminal Justice Doctoral Program. Professor Culp’s

research has been published in Justice Quarterly, Journat of Contemporary Criminal

Justice, Criminal Justice Policy Review, The Prison Joumnal and the Journal of Public Affairs
Education. :

This article includes new and expanded research findings previously published in “Prison
Privatization Turns Twenty-five.” In K. Ismaili (Ed.) U.S. Criminal Justice Policy: A
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The Failed Promise of Prison Privatization
by Richard Culp, Ph.D.

VYWe have been experimenting with prison privatization in the U.S. now for over twenty-five
yeers, The privatization idea originated out of a notion that the private sector, with its
competition-driven efficiency and innovation, could operate prisons of higher quality and
fower cost than the public sector. Create a market for incarceration services, the argument
ran, and the market wilt work its magic, improving prison conditions and rehabifitative
outcomes while saving the taxpayers millions of dollars. That market has effectively been
created over the past quarter century and we have now arrived at a place where prison
privatization has been studied extensively and evaluated rigorously.

Although hyperbole continues to prope! prison privatization policy along, research findings
are incontrovertible: even in the best private prisons, quality of prisoner care is no befter
than in public prisons and the cost advantage of privafization, which initially accounted for
minimal savings, is steadily eroding as the private prison industry matures.

The big promises of prison privatization — less cost, higher quality ~ have simply not )
materialized. Despite these disappointing results, prison privatization advocacy maintains
traction in diverse jurisdictions as policymakers fram Ohio to Florida and from Maine to
California seek expedient solutions to budget shortfalls triggered by a lingering great
recession. : :

In retrospect, it should come as no surprise that prison privatization would fail fo five up to its
promises. There are several reasons {or this. First, free market solutions to social problems
like crime assume, after all, that there are “free” markets for appropriate services. However,
there is no such thing as a natural market for the services provided by private prison
companies. On the contrary, the marketplace for incarceration services is created by the
government, for the government. it is an artificial market. Many of the services that have
been privatized by government (e.g., custodial services, food preparation, medical care) are

- provided by the private secfor independently of the government’s deciston fo privatize or
not. There is a free market analogue for many kinds of services that govemments roufinely
provide. Other fields such as education and health care, for example, have an active market
of existing nonprofit and for-profit providers wilfing to sell educational and healthcare
services to a huge market of potential buyers that includes both individuals and
governments. '

The prison business is fundamentally different in that no one can freely purchase
incarceration services as a private individual. There is no natural market for incarceration
services. The power to incarcerate someone — o hold a person against his or herwill—is a
defining characteristic of the state, The government holds a monopoly over the legitimate
use of physical force and the power to incarcerate. Only the government has the legifimate
power 1o restrict a citizen's liberty; individuals are prohibited by law from incarcerating
another person under “false imprisonment” statutes. The govermnment can delegate this
power on a limited basis — for example, “shopkeeper’s privilege” allows merchants to
{emporarily detain suspected shoplifters. But long-term incarceration is a different matter.
The only potential buyers who can legally purchase incarceration services are the
government jurisdictions that have custody over indicted, convicted or detained persons. In
order to privatize ifs incarceration function, the government has had fo create a market since
one does not and cannot exist without its direct intervention.

Secondly, the development of the private prison industry has resulted in a highly
concentrated producer market where only four companies conirol over 90% of the
incarceration services business. Economic theory tells us that when production is highly
concentrated in very few companies, the market becomes an oligopoly, a market situation
that is inherently less competitive and innovative than a market with more broad-based
representation. An oligopoly is characterized by interdependence, avoidance of
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competition and a rigid attachment to the status quo among the leading firms.

A third part of the story is that government itself unwittingly stifles innovation in the private
prison industry. Since the only legitimate customers of prison companies are the
jurisdictions that can indict, convict or otherwise detain people, the potential customer base
for incarceration services is very limited. In practice, this has led to a situation where only a
handful of customers, an oligopsony in economic terms, has come to dominate the
customer base. The limited number of customers serves fo dissuade private prison
companies from conducting research end development into innovative correctional
programming, as the tiny customer base tends to demand only those Services that mimic
what the govermnmenis themselves are accustomed fo providing.

Origins of the Artificial Market

Contracting out of noncustodial prison services such as medicat care, food service,
maintenance, education and menfal health services has been practiced for a long time and
with litile controversy. Contracting out of custody services, for which there is no free market
analogue, is much more controversial. The deinstitutionafization movement in juvenile
corrections during the 1970s initiated a number of experiments in privatized services and
custody for juveniles. A major step toward confracted custody of adulis occurred when the
Immigration and Naturalization Service (INS), the forerunner fo today's Immigration and
Customs Enforcement (ICE), decided in 1983 to partially outsource the detention of
undocumented immigrants in its custody. In the summer of 1983, the INS issued a request
for proposals and the newly-formed Corrections Corporation of America (CCA) submitted
the winning bid.

Likewise, the community corrections movement in the adult system involved contracting out
of the custody function in many low-security adult facilifies. Minnesota passed the
Community Corrections Actin 1971, and 25 states followed suit with similar legislation over
the next 12 years. Community corrections legislation transferred funding from state-leve!
depariments of correction to local governments which, in turn, used the funds for halfway
house programs and other services for lower-level offenders. Many jurisdictions tumed fo
private contractors to operate these faciliies.

in 1886, Management and Training Corporation (MTC) secured a contract fo operate a
commugity comrections facility in Eagle Mountain, California. Also in 1986, the State of
Kenfucky contracted out the development and operation of a 200-bed minimum-security
facility in Marion County. Another newly-formed company, the U.S. Corrections Corporation,
was awarded the contract. Similarly, the U.S. Bureau of Prisons (BOP) began contracting
out the operation of low-security halfway house programs to the private sector during this
fime. Another early private prison company, Correctional Services Corporation, originally
Esmor Correctional Corp., began business in 1989 with fwo contracts from the BOP fo
operate halfway houses it New York City.

These early enfrants to the incarceration services market found a political climate supportive
of privatization in several states, including Keniucky, Tennessee, Texas, Florida, Arizona,
New Mexico and Louisiana. By 1994 there were approximately 20 companies actively
seeking confracts fo either build and manage company-owned prisons or manage existing
facilities owned by federal, state and local jurisdictions.

The Supply Side of the Incarceration Services Industry

The traditional industrial life cycle model suggests that new markets move through a
process marked by four slages: fragmentation, shakeout, maturity and decline. The
fragmentation period occurs when the industry is new, many entrepreneurs enter the
market, and they operate at low volume and tend to serve narrow geographic areas.
Eventually, a shakeout period occurs as some companies become more efficient and the
less efficient ones fail to stay in business. Growth and competifion are strongest during this
period, as are the profits of the largest companies. The industry reaches maturity when
growih slows and surviving companies try to solidify their positions in the industry. At some
later time, the industry moves into decline as the demand for the product or service drops
and companies seek new ways to recover profitability.

The decade of the 1990s witnessed the rapid growth of prison privatization, consclidation of
the industry and the cooling off of growth rates as the decade ended. The industry moved
through the traditional life cycle stages of.fragmentation to maturity during this period. The
industry experienced tremendous growth from 1992 to 1958, averaging an increase in
capacity of 36% each year. But from 1999 to 2008, growth declined to an average rate of
under 4% per year. As market maturity is commonly defined as reaching a state of
equilibriurn marked by the absence of significant growth or innovation, the industry reached
maturity as the new millennium began.

The shakeout stage of the industry is reflected in the difference between the companies
doing business in 1986 and those doing business in 2011. In 1998, there were 14
companies with private prison contracts in the United States. Table 1 fists these companies,
their rated capacity and their market share of U.S. private prison business. A common
measure of the dominance of companies in a given market is the market concentration ratio
{CR), or the percentage of total industry sales {(or capacity, or employment, or value added
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or physical output) contributed by the four leading firms ranked in order of market share. A
market is considered 1o have a high CR when the four leading firms control over two-thirds
of market share, a moderate concentration when the ratio falls between one-third and two-
thirds, and a low concentration when the top four companies contro! less than a third of total
market share.

The four-firm market concentration ratio of the private prison industry was 86% in 1996, a
significantly high level of concentration. But by the end of 2011 only seven companies
remained in the private prison business, and the market share of the top four firms
increased to 92% {see Table 2).

Acquisitions and Ethical Challenges

The rise in conceniration ratio means that the industry as a whole has become less
competitive. Five of the companies that disappeared between 1996 and 2011 (U.S.
Corrections Corporation, Correctional Services Corporation, Comelt Corrections, Inc.,
Fenton Security, Inc. and Correctionat Systems, Inc.) were acquired by larger companies.
Four ofher firms went out of business (Bobby Ross Group, Capital Correctional

Resources, Dove Development Corporation and Maranatha Production Company, LLC).
Three newcomers, LaSalle Southwest Corrections, Louisiana Corrections Services and
Emerald Companies, are small and regionally-based in Texas and Louisiana. A review of
the ongoing concentration in the market is illustrative of shakeouts in the industry and of
some of the ethically-challenged behavior that can attend to the process of profit seeking.
The largest company — Corrections Corporation of America — acquired the third-ranked
company, U.S. Corrections Corporation, in 1998. U.S. Cormrections, based in Kentucky, had
much in common with Tennessee-based CCA. Both companies were founded by
entrepreneurs who were well connected with the political establishment in their state. One of
CCA's founders, Thomas W. Beasley, was a former chair of the state Republican Party and
managed the successful 1978 gubernaterial campaign of Lamar Alexander. Honey
Alexander, the governor's wife, was an early investor in CCA. U.S. Corrections Corporation,
based in neighboring Louisville, did all of its business in Kentucky prior to 1995. Execufives
of the company contributed over $77,000 to political campaigns in the state between 1987
and 19893, including $23,000 to Governor Wallace G. Wilkinson and his wife Martha.

Clifford Todd, the CEO of U.S. Corrections, was implicated in a payoff scandal involving the
company's contract fo run the county jail in Louisville. He was arrested by the FBi in 1994,
pleaded guilty fo mail fraud and was sentenced to 6 months in jail and fined $250,000. He
sold his stake in the company for $15 million in 1994. At the time of the buyout by CCA, U.S.
Corrections owned a total of four facilities in Kentucky, Ohio and North Carolina with a
capacify of 5,275 beds, and had contracts to manage publicly-owned facilities in Kentucky,
Florida and North Carolina with a capaciy of 5,743 beds.

The second-largest company in 1996, Wackenhut Corrections Corporation (WCC), was
formed in 1984 as a subsidiary to security firn Wackenhut Corporation, which was founded
by George Wackenhut, a former FBI agent. Over the ensuing years, WCC grew fo become
one of the largest private prison companies in the world. The company began providing
residential services for af-risk juveniles and young adults under the Job Corps program.
WCC went public in 1984 (with Wackenhut Corporation as the majority shareholder). In
2002, the Danish company Group 4 Falck merged with the Wackenhut Corporation and,
indirectly, became the owner of 57% of WCC’s stock. In 2003, WCC bought out Group 4
Falck’s interest in the company and changed its name fo the GEO Group, Inc. The GEO
Group acquired the indusiry’s seventh-largest company, Correctional Services Corporation
(CS0), in 2005 and Comell Corrections, the fifth-largest company, in 2010.

Founded in 1989, CSC operated under several different names, including Esmor
Correctional Services, Inc. The company was founded by the owners of a welfare hotel in
New York City and began ifs prison business operating halfway houses under contract with
the BOP. CSC also managed the INS Detention Center in Elizabeth, New Jersey,
remembered best for a June 1995 riot in which 300 detainees took over the facility in protest
of poor conditions of confinement. Esmor staff fled from the detention center, leaving order
fo be restored by federal, state and local law enforcement officers. The INS closed the
facility after the riot, noting that CSC guards had abused detainees, gave thern spoiled food
and deprived them of sleep. The facility was reopened in 1997. :

Later, in 2003, CSC was fined $300,000 by the New York State Lobbying Commission for
faiting to report free transportation, meals and gifts given fo a dozen state legislators from
Brooklyn and the Bronx. The fine was the largest the state had ever imposed on a company
for violating the state's lobbying laws. In May 2008, the Securities and Exchange
Commission (SEC) filed charges against three Fort Lauderdale, Florida physicians, affeging
insider trading in GEO Group’s 2005 acquisition of CSC. According to the complaint, one of
the three worked as a consultant to GEO and had a son who worked in GEO's finance
depariment, where he allegedly learned of the pending deal. The three were charged with
ilegally purchasing $390,000 in CSC stock before the acquisition. Two of the defendants
entered into seftlement agreements while the third was cleared of the charges.

Another GEO acquisition, Cornell Corrections, Inc., had been the third-largest prfvaie prison
company in 2008, with 8% of industry market share. Incorporated in 1994, the company built
its business primarily with youth services and community-based rehabilitation programs for
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adulis. Pirate Capital, LLC, a hedge fund firm, acquired a 13% interest in Cornell in 2004,
becoming the company’s largest shareholder, and replaced several board members and the
company's CEO with financiers more oriented toward short-term growth. Pirate Capital
unloaded its shares of Cornell in 2006 in the midst of an SEC investigation over its stock
sales practices, several bad investment decisions and company downsizing. The company
wamed ifs stockholders in 2009 of looming problems in managing indebtedness of some
$303 miltion. GEO Group bought Cornell, along with its debt, in 2010.

Management and Training Corporation (MTC) is the third-largest company currently
providing incarceration services. MTC is a privately-held Utah-registered company that
gained expertise in working with at-risk young people as a major provider of Job Corps
programs. The company first entered the private prison market in 1987 when it received a
contract to manage the Eagle Mountain Community Correctional Facility in Desert Center,
California (which experienced a major riot that resulted in the deaths of two prisoners in
2003). MTC expanded slowly and steadily since 1987 and now runs a total of 20
cotrectional facilifizs in Arizona, California, Florida, {daho, New Mexico, Ohio and Texas.

The company’s generally positive reputation as a job training provider has been tarnished
by its corrections experience. in 1897, MTC hired the former director of the Utah
Department of Corrections, Lane McCotler, as Director of Corrections Business
Development, McCotter was well connected in pro-privatization states, having served as
director of both the Texas Department of Criminal Justice and the New Mexico Corrections
Department before serving as the corrections head in Utah. He left the Utah DOC job in the
midst of an investigation over the death of a prisoner with schizophrenia who had been
shackled te a hard plastic chair for the final sixteen hours of his life.

in 2003, MTC's Sania Fe, New Mexico facility was under investigation by the U.S. Justice
Department for unsafe conditions and poor quality prisoner medical care while McCotter
was employed with the company. Nonetheless, that same year he was appointed by
Attorney General John Ashcroft to serve on a U.S. Department of Justice team
cormmissioned to assess and implement a plan for rebuilding Iraq's criminal justice system.
The team’s final act before leaving fraq was fo conduct a ribbon cutting ceremony at the
refurbished Abu Ghraib prison, a centerpiece of their corrections planning.

Although the facility was empiy when McCotter left Iraq, the work of the committee of
experts was indelibly stained by the infamous events that subsequently occurred at the
prison and from on-going human rights abuse allegations in prisons under the direct
supervision of other committee members.

MTC was also involved in a failed experiment in prison.privatization in Canada. In 2001, the
company won a five-year contract to operate the Central North Correctional Centre (CNCC)
in Ontario as part of a pilot project fo compare operations of the CNCC facility with a similar
publicly-run prison, the Central East Correctional Centre. The government hired
PricewaterhouseCoopers to evaluate the two prisons across a variety of dimensions. The
evaluation found that the public prison outperformed the MTGC facility overall. While the MTC
prison was cheaper to operate and provided a greater variety of programming than the
government facility, the public prison rated significantly better on security, recidivism rates,
health care and community impact. Based on the resulis of the experiment, Ontario decided
fo turn management of the privatized facility over o the public sector.

Community Education Centers (CEC), incorporated in 1996, rounds out the quartet of
companies that control 92% of the current incarceration services market. Like MTC, CEC is
a privately-held company whose finances and governance structure are much less
transparent than is the case with publicly-held companies. Until a few years ago, CEC's
business was concentrated in providing community-based residential, re-entry and.
rehabilifative services to offenders, mostly in New Jersey and Pennsylvania, but the
company moved into the secure incarceration services business with its acquisition of
CiviGenics in 2007.

CiviGenics was founded in 1995 in Marlboro, MA by Roy Ross, the former president of
Spectrum Health Systems, Inc., a nonprofit company that provided drug and alcohol
treatment services for prisoners in the Massachusetis Department of Corrections. Ross
arranged a contract for CiviGenics 1o provide management of Spectrum's Massachusetis in-
prison treatment programs. in 1996, CiviGenics acquired Fenton Security, Inc., a small
company that had management contracts to operate two county jails in Colorado. Tom
Rapone, a former Secretary of Public Safety in Massachusetts, joined CiviGenics as the
fim’s Chief Operating Officer. CiviGenics expanded its secure custody operations and by
1988 operated several small jail. facilities, employed more than 1,000 staff and had revenues
of more than $30 million. :

tn July 1998, the-Ohio Department of Rehabilitation and Correction (ODRC) awarded
CiviGenics a $14.9 miillion contract to operate the newly-built North Coast Correctional
Treatment Facility (NCCTF) in Grafton. However, the ODRC elected not o renew its
contract with CiviGenics when the conifract expired in July 2001, citing problems with high
staff turnover (including five different wardens in iis first 18 months), repeated failure to
maintain minimum staffing levels and problems with over-billing the state for positions that
remained uncovered. The ODRC subsequently awarded the contract to MTC, which
continues to operate the NCCTF facility.
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In 2004, the Massachusetis State Auditor completed an audit that found Spectrum Health
Systems had misused $17.4 million in state money, with $10.2 million of the fotal amount
involving excessive payments to CiviGenics. The matter was seftled in January 2007 in an
agreement that required CiviGenics fo repay the state $3.4 million and Roy Ross to repay
$650,000. With its acquisition of CiviGenics in 2007, CEC became the fourth largest private
prison company in the U.S.

The Demand Side of the incarceration Services Industry

The demand side of prison privatization, like the oligopoly of private prison companies, is
also highly concentrated. The potentiat customers in the private prison market are
government agencies at the federal, state and local level that operate jail, prison and
defention programs. At the federal level, the Bureau of Prisons, the U.S. Marshals Service
and Immigration and Customs Enforcement all manage a variety of custody facilities. The
four branches of the military also operate facilities for military personnel sentenced under
the Uniform Code of Military Justice. Of course, the 50 states and the District of Columbia
each have departments of correction.

According fo the Bureau of Justice Statistics, there are some 1,821 state and federal
correctional facilities, not counting facililies operated by the U'S. Marshals Service and ICE.
At the local level, counfies and cities operate about 2,875 jail facilities in the United States.
In sum, the potential consumer base of the private prison indusiry numbers somewhere in
the area of 4,700 faciiities.

After over 25 years of correctional privatization, there are fewer than 200 private correctional
facifities in the United States — only about 4% of all facilities. The federal government is the
most actively involved in privatization, with 16.3% of federal prisoners serving time in private
facilities. State governments are next, with 6.6% of state prisoners in private facilities.
However, whereas 60% of all correctional facilities in the United States are at the local level,
only about two dozen city and county jurisdictions (1.7% of the total) contract with private
companies to operate their jails and detention centers.

In practice there are very few buyers of privatized incarceration services, and the federal
govemment is the largest sirigle customer. Between 2000 and 2008, the number of state
prisoners placed in private prisons increased by about 25%, from 75,018 fo 93,537. In the
federal system, however, the number increased from 15,525 to 32,712, or about 110%.
During the same period, the number of states placing some portion of their prisoners in
private facilifies actually declined from 30 stafes to 27.

There are in practice only fifty-four “customers” buying incarceration services from the
private prison industry — the three federal agencies, twenty-seven state departments of
corraction and two dozen local jurisdictions. Within this small customer base, the federal
government plus eight states {Texas, Flarida, Arizona, Oklahoma, Colorado, Tennessee,
California and Mississippi) colectively account for more than 70% of all private prison
business. In effect, the market of buyers constitutes an oligopsony, or a market form in
which only a few customers buy a certain good and therefore possess the power o affect
pricing. The two largest publicly-iraded private prison companies recognize their
dependency on a limited number of govemmental customers as a threat to their profitability
and include a warning to stockholders to that effect in their annual reports.

At CCA, just three federal government agencies, the BOP, ICE and the U.S. Marshals,
accounted for 43% of the company’s total revenue for fiscal year 2010, or $717.8 million.
The state of California, which is placing thousands of prisoners out-of-state in an effort to
reduce in-state prison populations, provided 13% of CCA'’s total revenue for fiscal year
2010, or $214 ‘million. GEOC Group reporis that while they have a total of 45 govemmental
clients (customers), 4 of those clients accounted for over 60% of their U.S.-based revenue
(BOP, ICE, U.8. Marshals and the State of Florida). Among those, the three federal
agencies combined ave responsible for 53% of GEO Group’s fotal U.S. revenue.

The oligopsony of governmental consumers serves to discourage innovation. In practice,
government purchasers of incarceration services have required that private prison
companies simply duplicate policies and procedures practiced in publfic prisons, to the effect
that the standard operating procedures of most private prison programs closely mirror those
of public prisons in the same state. Notably, none of the companies have distinct and viable
research and development departments as would be expected in an industry that values -
innovation. Private prison companies encourage the adoption of public prison practice,
rather than the development of innovative practice, by actively recruiting management-level
staff from within the public sector.

As a case in point, a review of the background of CCA’s facility management staff suggests
a widespread practice of mining the public corrections system for managers. Among the
wardens of 63 of the company’s correctional facilities, nearly two-thirds formerly worked in
state departments of correction (36 wardens) or the federal BOP (5 wardens). The most
warden-rich jurisdiction was the Texas Department of Criminal Justice, from whence 28% of
alt CCA wardens were recruited. These experienced staffers bring a degree of order and
control to the company’s private prisons, but they are not likely to be hired for their spirit of
experimentation and innovation.

Arguably, private prisons are not looking to be innovative unless it is a way of cufting costs.
The most common way for these companies to make money from government contracts is
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by reducing personnel expenses. Because labor represents about 80% of the operating cost
of a prison, much of the cost savings in private prisons results from paying private
correctional officers less than comparable public correctional officers. But this advantage
begins to erode in a market where private companies are dependent upon confract
renewals (with more experienced staff) rather than new facilities (with new, entry-level staff).
Even as labor rates vary among the states, public sector correctional officer starfing salaries
average $28,000 across all states with a {one standard deviation) range between $23,000
and $34,200. By comparison, the Bureau of Labor Stafistics reporis a mean annual salary of
$42,270 for all occupations in the United States {in May 2008). Public sector prison staff
salaries are very low already, suggesting ihat it is not easy for the private sector to continue
fo undercut the government in personnel costs.

Conclusion

The increasing concentration of market share among the top four companies and the
declining number of companies in the incarceration services market mean that governmentis
considering the privatization opiion will find a decreasing competifive environment when
seeking confract bids. In 1895, for example, a fotal of seven companies submitted bids in
response lo a Arkansas Department of Cormections request for proposals for two new
privately-operated prisons. In contrast, a 2008 request for proposals to manage a private
prison in Pennsylvania yielded only two bidders. With markef maturation and increased
concentration, it is increasingly difficult for new companies fo get into the business and for
marginal performers to stay afloat.

Oligopoly theory and industry life cycle theory suggest that the remaining companies will be
less competifive overall, seeking interdependent relationships with their competitors to help
secure their position now that indusiry growth rates have cooled. As this scenario continues
o unfold, any possibility of meaningful cost savings from privatization will decline over time.
A recent study of private prison costs in Arizona found that this has already occurred, as the
cost of incarcerating minimum-securify prisoners has reached parity between state prisons
and private prisons while the cost of housing medium-security prisoners is now actually
lower in state prisons than in private faciliies.

The private prisen industry bears a fair share of the responsibility for noi registering a better
showing in research resulfs. Despite the fact that it has hired away from the public sector
many “best and brightest” correctional staff, the industry's penchant for financially rewarding
its executives and fop managers has drained resources that could have been devoted fo
program research and development.

Govemnments have also played a role in the failure of private prisons fo perform better,
particularly in the area of program quality. As an oligopsony, governments hold the power to
be more demanding in the area of performance yet have systematically failed to do so.

In the main, contracting governments have simply abdicated demand for increasing program
quality, settfing for an illusory decrease in program costs. Given the history of “iron triangle”
relationships that intertwine the private prison industry and govemment officials, this failure
is perhaps not surprising.

One of the more depressing siatistics fo emerge in criminal justice in recent years is the fact
that two-thirds of released prisoners are re-arrested within three years. Enlightened
government officials around the country have realized that they can reduce correctional
expenditures only by focusing their efforts on reducing recidivism, not by building or
confracting for more prison space, Government jurisdictions that are having the greatest
success in reducing correctional expenditures are those that are tumning to evidence-based
practice fo guide sentencing decisions and deveting correctional resources toward programs
proven fo reduce recidivism. Prison is not one of them. In enhghtened jurisdictions,
incarceration rates are beginning to decline.

As this trend confinues, the private prison industry will eventually enter the fourth stage of
the indiistrial fife cycle — decline — and will begin shedding some of its capacity. Some
companies have already sighted this frend on the horizon and have begun developing
alternative business opportunities in areas such as electronic monitoring and prisoner health
care. For those govemment agencies with heavy reliance on private prisons, decline in the
industry will pose new problems as companies shed unproiitable confracts and simply walk
away. Albert Einstein suggested that insanity is doing the same thing over and over again
and expecting different results. If a quarter century of experience with prison privatization
has not led to better quality and cost oufcomes, it is time to take a more sane approach.

Richard Culp is an Associate Professor of Public Administration at John Jay College of
Criminal Justice in New York City and the Coordinator of the Bachelor of Science.in Criminal
Justice Management program. He is also a member of the doctoral faculty in Criminal

Justice at the Graduate Center of the Cify University of New York and sesves as Deputy
Executive Officer of the CUNY Criminal Justice Doctoral Program. Professor Culp's

research has been published in Justice Quarterly, Journal of Contemporary Criminal

Justice, Criminal Jusfice Policy Review, The Prison Joumal and the Joumnal of Public Affairs
Education. '

This article includes new and expanded research findings previously published in "Prison
Privatization Turns Twenty-five.” In K. Isroaili (Ed.) U.S. Criminal Justice Policy: A
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The Failed Promise of Prison Privatization
by Richard Culp, Ph.D.

We have been experimenting with prison privatization in the U.S. now for over tweniy-five
years. The privatization idea originated out of a notion that the private sector, with its
competition-driven efficiency and innovation, could operate prisons of higher quality and
fower cost than the public sector. Create a markei for incarceration services, the argument
ran, and the market will work its magic, improving prison conditions and rehabilitative
outcomes while saving the taxpayers millions of dollars. That market has effectively been
created over the past quarter century and we have now arrived at a place where prison
privatization has been studied extensively and evaluated rigorously.

Although hyperbole continues to propel prison privatization policy along, research findings
are inconfrovertible: even in the best private prisons, quality of prisoner care is no befter
than in public prisons and the cost advantage of privatization, which initially accounted for
minimal savings, is steadily eroding as the private prison indusiry matures.

The big promises of prison privatization — less cost, higher guality — have simply riot )
materiglized. Despite these disappointing results, prison privatization advocacy maintains -
traction in diverse jurisdictions as policymakers from Ohio fo Florida and from Maine to
California seek expedient solutions to budget shortfalls triggered by a lingering great
recession. :

in retrospect, it shoutd come as no surprise that prison privatization would fail fo five up to its
promises. There are several reasons for this. First, free market solutions to sociai problems
fike crime assume, after all, that there are “free” markets for appropriate services. However,
there is no such thing as a naturaf market for the services provided by privale prison
companies. On the contrary, the marketplace for incarceration services is created by the
government, for the govemnment. It is an artificial market. Many of the services that have
been privatized by government (e.g., custodial services, food preparation, medical care) are

- provided by the private sector independently of the government's decision fo privatize or
not. There is a free market analogue for many kinds of services that govemmenis routinely
provide. Other fields such as education and health care, for example, have an active market
of existing nonprofit and for-profit providers willing fo.sell educational and healthcare
services to a huge market of potential buyers that includes both individuals and
governments.

The prison business is fundamentally different in that no one can freely purchase
incarceration services as a private individual. There is no naturat market for incarceration
services. The power to incarcerate someane — o hold a person against his or herwill-is a
defining characteristic of the state. The government holds a2 monopoly over the legitimate
use of physical force and the power fo incarcerate. Only the government has the legitimate
power to restrict a citizen’s liberty; individuals are prohibited by law from incarcerating
anoiher person under “false imprisonment” statutes. The government can delegate this
power on a limited basis — for example, "shopkeeper’s privilege” allows merchants to
{ermiporarily detain suspected shoplifters. But long-term incarceration is a different matter.
The only potential buyers who can fegally purchase incarceration services are the
government jurisdictions that have custody over indicted, convicted or detained persons. In
arder to privatize its incarceration function, the government has had fo create a market since
one does not and cannot exist without its direct intervention.

Secondly, the development of the private prison industry has resulted in a highly
concenirated producer market where only four companies control over 90% of the
incarceration services business. Economic theary tells us that when production is highly
concentrated in very few companies, the market becomes an oligopoly, a markef situation
that is inherently less competitive and innovative than a market with more broad-based
representation. An oligopoly is characterized by interdependence, avoidance of
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Judicial Conference Committee Disciplines Federal
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Club by Alex Friedmann In May 2011, PLN reported
that the Sixth ...
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competition and a rigid attachment to the status quo among the leading firms.

A third part of the story is that government itself unwittingly stifles innovation in the private
prison industry. Since the only legitimate customers of prison companies are the
jurisdictions that can indict, convict or otherwise detain peaple, the potential customer base

Page 22 of 45 Page ID#: 860

Page 2 of 7

Secret Justice: Criminal Informants and America’s
Underground Legal System by Alexandra Natapoff L.
Introduction Although it is almost invisible to the
public, ...

for incarceration services is very limited. In practice, this has led to a situation where only a
handful of customers, an oligopsony in economic terms, has come to dominate the
customer base. The limited number of customers serves to dissuade private prison
companies from conducting research and development into innovative correctional
prograrmming, as the tiny customer base tends to demand only those services that mimic

Thou Shalt Not: Sexual Misconduct by Prison and
Jail Chaplains by David M. Reutter Traditionally, the
role of a chaplain in the correctional ...

what the govemnments themselves are accustomed to providing.
Origins of the Artificial Market

Contracling out of noncustodial prison services such as medical care, food service,

Celebrity Justice: Prison Lifestyles of the Rich and
Famous by Matt Clarke There are two criminal
justice systems in the United Staies. One ...

mainteniance, education and mental health services has been practiced for a long time and
with little controversy. Contracting out of custody services, for which there is na free market
anafoguee, is much more controversial. The deinstitutionalization movement in juvenile
corrections during the 1970s initiated a number of experiments in privatized services and
custody for juveniles. A major step toward coniracted custody of adults occurred when the

Crime Labs in Crisis: Shoddy Forensics Used to
Secure Corvictions by Matt Clarke To millions of
people whose knowledge of crime labs comes ...

Immigration and Naturalization Service (INS), the forerunner to today's Immigration and
Customs Enforcement (ICE), decided in 1983 to partially oufsource the detention of
undacumented immigrants in its custody. In the summer of 1983, the INS issued a request
for proposals and the newly-formed Corrections Corporation of America {CCA) submitted
the winning bid.

Private Prison Companies Behind the Scenes of
Arizona's Immigration Law by Beau Hodai'Beside
my brothers and my sisters, I'll proudly take a ...

Likewise, the community corrections movement in the adult system involved contracting out
of the custody function in many low-security adult facilities. Minnesota passed the
Community Correclions Actin 1871, and 25 states followed suit with similar legisiation over
the next 12 years. Community corrections legisiation transferred funding from state-level
depariments of correction o local governments which, in turn, used the funds for haliway

Medical Examiners Lack Qualifications,
Competence, Oversight by Matt Clarke Most people
will only have direct contact with a medical
exarminer, also known as ...

house programs and other services for lower-level offenders. Many jurisdictions furned fo
private contractors to operate these facilities.

In 1986, Management and Training Corporation (MTC) secured a contract to operate a
community corrections facility in Eagfe Mountain, California. Also in 1986, the State of
Kentucky contracted out the developmenti and operation of a 200-bed minimum-security

40% of Criminal Jurisprudence bills boost criminal
penaliies As has probably been the case every
legislative session in living memory, bills ...

facility in Marion County. Another newly-formed company, the U.S. Comections Corporation,
was awarded the contract. Similarly, the U.S. Bureau of Prisons (BOP) began confraciing
out the operation of low-security halfway house programs to the private sector during this
time. Another early private prison company, Correctional Services Carporation, originally
Esmor Correctional Corp., began business in 1989 with two contracts from the BOP fo
operate halfway houses in New York City.

Texas Increasingly out of Step on Death Penalfy By
David Fathi Copyright 2009 Houston Chronicle May
23, 2009, 3:44PM Barring unexpected events, in the
next ..

These early enfrants to the incarceration services market found a political climate supportive
of privatization in several states, including Keniucky, Tennessee, Texas, Florida, Arizona,
New Mexico and Louisiana. By 1994 there were approximately 20 companies actively
seeking confracts to either build and manage company-owned prisons or manage existing

Some Agencies Balk at Releasing Prison Phone
Data by Mike Rigby It is common knowledge among
PLN readers that prison and jail phone ...

facilities owned by federal, state and local jurisdictions.

The Supply Side of the Incarceration Services Indusiry

The traditional industrial life cycle model suggests that new markets move through a

The Failed Promise of Prison Privatization by
Richard Culp, Ph.D. We have been experimenting
with prison privatization iri the U.S. now for over ...

process marked by four stages: fragmentation, shakeout, maturity and decline. The
fragmentation period occurs when the industry is new, many entrepreneurs enter the
market, and they operate at low volume and tend fo serve narrow geographic areas.
Eventually, a shakeout period occurs.as some companies become more efficient and the
less efficient ones faif to stay in business. Growth and competition are strongest during this
period, as are the profits of the largest companies. The industry reaches maturity when
growih slows and susviving companies ry to solidify their positions in the industry. At some
fater time, the industry moves into decline as the demand for the product or service drops
and companies seek new ways to recover profitability.

The decade of the 1890s witnessed the rapid growth of prison privatization, consolidation of
the industry and the cooling off of growth rates as the decade ended. The industry moved
through the traditional life cycle stages offragmentation to maturity during this period. The
industry experienced fremendous growth from 1992 to 1998, averaging an increase in
capacity of 36% each year. But from 1999 to 2006, growth declined to an average rate of
under 4% per year. As market maturity is commonly defined as reaching a state of
equilibrium marked by the absence of significant growth or innovation, the industry reached
maturity as the new millennium began.

The shakeout stage of the industry is reflecied in the difference beiween the companies
doing business in 1996 and those doing business in 2011. in 1996, there were 14
companies with private prison contracis in the United States. Table 1 lists these companies,
their rated capacity and their market share of U.S. private prison business. A common
measure of the dominance of companies in a given market is the market concentration ratio
(CR), or the percentage of total industry sales (or capacity, or employment, or value added
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or physical ouiput) contributed by the four leading firms ranked in order of market share. A
market is considered 1o have a high CR when the four leading firms control over two-thirds
of market share, a moderate concentration when the ratio falls between one-third and two-
thirds, and a low concentration when the top four companies control less than a third of total
market share.

The four-firm market concentration ratio of the private prison industry was 86% in 1996, a
significantly high level of concentration. But by the end of 2011 only seven companies
remained in the private prison business, and the market share of the top four firms
increased to 92% (see Table 2).

Acquisifions and Ethical Challenges

The rise in conceniration ratio means that the industry as a whole has become less
competitive. Five of the companies that disappeared between 1996 and 2011 (U.S.
Corrections Corporation, Comectional Services Corporation, Cornell Corrections, Inc.,
Fenton Security, Inc. and Correctional Systems, Inc.) were acquired by larger companies.
Four other firms went out of business (Bobby Ross Group, Capital Correctional '
Resources, Dove Development Corporation and Maranatha Production Company, LLC).
Three newcomers, LaSalle Southwest Corrections, Louisiana Corrections Services and
Emerald Companies, are small and regionally-based in Texas and Louisiana. A review of
the ongoing concentrafion in the market is illustrative of shakeouts in the industry and of
some of ihe ethically-chatflenged behavior that can attend to the process of profif seeking.
The largest company ~ Corrections Corporafion of America — acquired the third-ranked
company, U.S. Corrections Corporation, in 1998. U.S. Corrections, based in Kentucky, had
much it common with Tennessee-based CCA. Both companies were founded by
entrepreneurs who were well connected with the political establishment in their state. One of
CCA's founders, Thomas W. Beasley, was a former chair of the state Repubfican Party and
managed the successful 1978 gubemnatorial campaign of Lamar Alexander. Honey
Alexander, the governor's wife, was an early investor in CCA. U.S. Cormrections Corporation,
based in neighboring Louisville, did all of its business in Kentucky prior to 1995. Executives
of the company contributed over $77,000 to political campaigns in the state between 1987
and 1993, including $23,000 to Govemnor Wallace G. Wilkinson and his wife Martha.

Clifford Todd, the CEO of U.S. Corrections, was implicated in a payoff scandal involving the
company's confract to run the county jail in Louisville. He was arrested by the FBl in 1394,
pleaded guilty to mail fraud and was sentenced to 6 months in jail and fined $250,000. He
solq his stake in the company for $15 million in 1894. At the time of the buyout by CCA, U.S.
Corrections owned a tolal of four facilities in Kentucky, Ohio and North Carolina with a
capacify of 5,275 beds, and had confracts to manage publicly-owned faciliiesin Kentucky,
Florida and North Carolina with a capacity of 5,743 beds.

The second-largest company in 1996, Wackenhut Corrections Corporation (WCC), was
formed in 1984 as a subsidiary fo security firn Wackenhut Corporation, which was founded
by George Wackenhut, a former FBI agent. Over the ensuing years, WCC grew to become
one of the largest private prison companies in the world. The company began providing
residential services for at-risk juveniles and young adulfs under the Job Corps program.
WCC went public in 1994 (with Wackenhut Corporation as the majority shareholder). In
2002, the Danish company Group 4 Falck merged with the Wackenhut Corporation and,
indirectly, became the owner of 57% of WCC's stock. in 2003, WCC bought out Group 4
Falck’s interest in the company and changed its name fo the GEO Group, Inc. The GEO
Group acquired the industry's seventh-largest company, Cormectional Services Corporation
(CSC), in 2005 and Comell Corrections, the fifth-largest company, in 2010.

Founded in 1989, CSC operated under several different names, including Esmor
Correciional Services, Inc. The company was founded by the owneis of a welfare hotel in
New York Cily and began its prison business operating halfiway houses under confract with
the BOP. CSC also managed the INS Detention Center in Elizabeth, New Jersey,
rememnibered best for a June 1995 riot in which 300 detainees took over the facility in profest
of poor conditions of confinement. Esmor staif fled from the detention center, leaving order
to be restored by federal, state and local law enforcement officers, The INS closed the
facility after the riot, noting that CSC guards had abused detainees, gave them spoiled food
and deprived them of sleep. The facility was reopened in 1997. '

Later, in 2003, CSC was fined $300,000 by the New York State Lobbying Commission for
failing to report free transportation, meals and gifts given o a dozen state legisiators from
Brooktyn and the Bronx. The fine was the largest the state had ever imposed on a company
for violating the state’s lobbying laws. In May 2008, the Securities and Exchange
Commission (SEC) filed charges against three Fort Lauderdale, Florida physicians, alleging
insider trading in GEO Group’s 2005 acquisition of CSC. According to the complaint, one of
the three worked as a consultant fo GEO and had a son who worked in GEO's finance
department, where he allegedly learned of the pending deal. The three were charged with
ilegally purchasing $390,000 in CSC stock before the acquisition. Two of the defendants
entered info settlement agreements while the third was cleared of the charges.

Another GEO acquisition, Comell Corrections, Inc., had been the third-largest pri\late prison
company in 2008, with 8% of industry market share. Incorporated in 1994, the company built
its business primarily with youth services and community-based rehabilitation programs for

https://www.prisonlegalnews.org/23838 displayArticle.aspx 12/15/2011

PLNCOL_Lennox_00050
Ex VIII to Lennox Dec, Pg 5 of 9



Case 3:12-cv-00071-SI  Document 10-2 Filed 01/31/12 Page 24 of 45 Page ID#: 862

Prison Legal News - Legal articles, cases and court decisions . : Page 4 of 7

adults. Pirate Capital, LLC, a hedge fund firm, acquired a 13% interest in Comell in 2004,
becoming the company’s largest shareholder, and replaced several board members and the
company's CEC with financiers more oriented toward short-term growth. Pirate Capital
unloaded its shares of Cornell in 2006 in the midst of an SEC investigation over its stock
sales practices, several bad investment decisions and company downsizing. The company
wamed its stockholders in 2009 of looming probiems in managing indebtedness of some
$303 million. GEO Group bought Cornell, along with its debt, in 2010.

Management and Training Corporation (MTC) is the third-largest company currently
providing incarceration services. MTC is a privately-held Utah-registered company that
gained expertise in working with af-risk young people as a major provider of Job Corps
programs. The company first entered the private prison market in 1987 when it received a
contract to manage the Eagle Mountain Community Correctionat Facility in Desert Center,
California (which experienced a major riot that resulted in the deaths of two prisoners in
2003). MTC expanded slowly and steadily since 1987 and now runs a total of 20
correctional facilifies in Arizona, Celifornia, Florida, Idaho, New Mexico, Ohio and Texas.

The company’s generally positive reputation as a job training provider has been tarnished
by iis corrections experience. in 1997, MTC hired the former director of the Utah
Depariment of Corrections, Lane McCotler, as Director of Corrections Business
Development. McCotter was well connected in pro-privatization states, having served as
director of both the Texas Department of Griminal Justice and the New Mexico Corrections
Department before serving as the corrections head in Utah. He left the Utah DOC job in the
midst of an investigation over the death of a prisoner with schizophrenia who had been
shackled to a hard plastic chair for the final sixteen hours of his life.

in 2003, MTC’s Santa Fe, New Mexico facility was under investigation by the U.S. Justice
Deparfment for unsafe conditions and poor quality prisoner medical care while McCotter
was employad with the company. Nonetheless, that same year he was appointed by
Attomney General John Ashcroft to serve on a U.S. Department of Justice feam
commissioned to assess and implement a plan for rebuilding lrag’s criminal justice system.
The team’s final act before leaving fraq was to conduct a ribbon cutting ceremony at the
refurbished Abu Ghraib prison, a centerpiece of their corrections planning.

Although the facility was empty when McCotter left Iraq, the work of the committee of
experts was indelibly stained by the infamous events that subsequently occurred at the
piison and from on-going human rights abuse allegations in prisons under the direct
supervision of other commitiee members.

MTC was also involved in a failed experiment in prison.privatization in Canada. in 2001, the
company won a five-year contract fo operate the Central North Correctional Centre (CNCC)
in Ontario as part of a pilot project io compare operations of the CNCC facility with a simitar
publicly-run prison, the Central East Correctional Centre. The government hired
PricewaterhouseCoopers to evaluate the two prisons across a variety of dimensions. The
evaluation found that the public prison outperformed the MTC facifity overail. While the MTC
prison was cheaper {o operate and provided a greater variety of programming than the
governiment facility, the public prison rated significantly better on security, recidivism rates,
health care and communily impact. Based on the resulis of the experiment, Ontario decided
fo turn management of the privatized facility over to the public sector.  ~

Community Education Centers (CEC), incorporated in 1996, rounds out the quartet of
companies that control 92% of the current incarceration services market. Like MTC, CEC is
a privately-held company whose finances and governance structure are nuch less
transparent than is the case with publicly-held companies. Until a few years age, CEC's
business was concentrated in providing community-based residential, re-entry and.
rehabilitative services to offenders, mostly in New Jersey and Pennsylvania, but the
-company moved into the secure incarceration services business with its acquisition of
CiviGenics in 2007.

CiviGenics was founded in 1995 in Marlboro, MA by Roy Ross, the former president of
Spectrum Health Systerns, Inc., a nonprofit company that provided drug and alcohol
freatment services for prisoners in the Massachusetis Department of Corrections. Ross
arranged & contract for CiviGenics 1o provide management of Specirum’s Massachusetis in-
prison treatment programs. In 1996, CiviGenics acquired Fenton Security, Inc., a small
company that had management contracts to operate two county jails in Colorado. Tom
Rapone, a former Secretary of Public Safety in Massachusetts, joined CiviGenics as the
firm’s Chief Operating Officer. CiviGenics expanded its secure custody operations and by
1998 operated several smali jail facilities, employed more than 1,000 staff and had revenues
of more than $30 million. :

tn July 1899, the Ohio Department of Rehabilitation and Correction (ODRC) awarded
CiviGenics a $14.2 million contract to operate the newly-built North Coast Correctional
Treatment Facility (NCCTF) in Grafton. However, the ODRC elected not to renew its
contract with CiviGenics when the confract expired in July 2001, citing problems with high
staff turnover (including five different wardens in its first 18 months), repeated failure to
maintain minimum staffing levels and problems with over-billing the state for positions that
remained uncovered. The ODRC subsequently awarded the confract to MTC, which
continues to operate the NCCTF facility.
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in 2004, the Massachusefts State Auditor completed an audit that found Spectrum Health
Systems had misused $17.4 million in state money, with $10.2 million of the fotal amount
involving excessive payments to CiviGenics. The matter was settled in January 2007 in an
agreement that required CiviGenics to repay the state $3.4 million and Roy Ross to repay
$650,000. With its acquisition of CiviGenics in 2007, CEC became the fourth largest private
prison company in the U.S. . :

The Demand Side of the Incarceraiion Services Industry

The demeand side of prison privatization, like the oligopoly of private prison companies, is
also highly concentrated. The potential customers in the private prison market are
government agencies at the federal, state and local level that operate jail, prison and
defention programs. At the federal level, the Bureau of Prisons, the U.S. Marshals Service
and Immigration and Customs Enforcement all manage a variety of custody facilities. The
four branches of the military alsc operate facilities for military personnel sentenced under
the Uniform Code of Military Justice. Of course, the 50 states and the District of Columbia
each have departments of correction.

According to the Bureau of Justice Statistics, there are some 1,821 state and federal
correctional facilities, not counting facilities operated by the U.S. Marshals Service and ICE.
At the local level, counties and cities operate about 2,875 jail facilities in the United States.
In sum, the potential consumer base of the private prison industry numbers somewhere in
the area of 4,700 facilities.

Adfter over 25 years of correctional privafization, there are fewer than 200 private correctional
facilities in the United States — only about 4% of all facilities. The federal government is the
most actively involved in privatization, with 16.3% of federal prisoners serving time in private
facilities. State governments are next, with 6.6% of state prisoners in private facilities.
However, whereas 60% of all correctional facilities in the Uniied States are af the local level,
only about two dozen city and county jurisdictions (1.7% of the total) contract with private
companies to operate their jails and detention centers.

In practice there are very few buyers of privatized incarceration services, and the federal
government is the largest sirigle customer. Between 2000 and 2008, the number of state
prisoners placed in private prisons increased by about 25%, from 75,018 fo 93,537. In the
federal system, however, the number increased from 15,525 to 32,712, or about 110%.
Buring the same period, the number of states placing some portion of their prisoners in
private facilifies actually declined fromn 30 states to 27.

There are in practice only fifty-four “customers” buying incarceration services from the
private prison industry — the three federal agencies, twenty-seven state departments of
comection and two dozen local jurisdictions. Within this small customer base, the federal
government plus eight siates (Texas, Florida, Arizona, Oklahoma, Colorado, Tennessee,
California and Mississippi) collectively account for more than 70% of all private prison
business. In effect, the market of buyers constifufes an oligopsony, or a market form in
which only a few customers buy a certain good and therefore possess the power to affect
pricing. The two largest publicly-iraded private prison companies recognize their
dependency aon a limited number of govemmental customers as a threat to their profitability
and include a warning to stockholders to that effect in their annual reports.

At CCA, just three federal govemment agencies, the BOP, ICE and the U.S. Marshals,
accounted for 43% of the company's total revenue for fiscal year 2010, or $717.8 million.
The state of California, which is placing thousands of prisoners out-of-state in an effort to
reduce in-state prison populations, provided 13% of CCA’s total revenue for fiscal year
2010, or $214 million. GEO Group reporis that while they have a total of 45 govemnmental
clienfs (customers), 4 of those clients accounted for over 60% of their U.S.-based revenue
{BOP, ICE, U.S. Marshals and the State of Florida). Among thase, the three federal
agencies combined are responsible for 53% of GEO Group’s total U.S. revenue.

The aligopsony of governmenial consumers serves to discourage innovation. In praciice,
government purchasers of incarceration services have required that private prison
companies simply duplicate policies and procedures practiced in public prisons, to the effect
that the standard operating prosedures of most private prison programs closely mirror those
of public prisons in the same state, Notably, none of the companies have distinct and viable
research and development depariments as would be expected in an industry that values
innovation. Private prison companies encourage the adoption of public prison practice,
rather than the development of innovative practice, by actively recruiting management-level
staff fromn within the public sector.

As a case in point, a review of the background of CCA’s facility management staif suggests
a widespread practice of mining the public corrections system for managers. Among the
wardens of 63 of the company’s correctional facilities, nearly two-thirds formery worked in
state departments of correction (36 wardens) or the federal BOP (5 wardens). The most
warden-rich jurisdiction was the Texas Department of Criminal Jusiice, from whence 28% of
all CCA wardens were recruited. These experienced staffers bring a degree of order and
control to the company’s private prisons, but they are not likely to be hired for their spirit of
experimentation and innovation.

Arguably, private prisons are not looking to be innovative unless it is a way of cufting costs.
The most common way for these companies to make money from government contracts is
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by reducing personnel expenses. Because labor represents about 80% of the operating cost
of a prison, much of the cost savings in private prisons resuits from paying private
correctional officers less than comparable public correctional officers. But this advantage
begins to erode in a market where private companies are dependent upon contract
renewals (with more experienced staff) rather than new facilities (with new, entry-level staff).
Even as labor rates vary among the states, public sector correctional officer starfing salaries
average $28,000 across al! states with a (one sfandard deviation) range between $23,000
and $34,200. By comparison, the Bureau of Labor Statistics reports a mean annual salary of
$42,270 for all occupations in the United Siates (in May 2008). Public sector prison staff
salaries are very low already, suggesting that it is not easy for the private sector to continue
{o undercut the government in personnel costs.

Conclusion

The increasing concentration of marke! share among the top four companies and the
dectining number of companies in the incarceration services market mean that governments
considering the privatization option will find a decreasing competitive environment when
seeking confract bids. In 1895, for example, a total of seven companies submitted bids in
response to a Arkansas Department of Corrections request for proposals for two new
privately-operated prisons. In contrast, a 2006 request for proposals to manage a private
prison in Pennsylvania yielded only two bidders. With market maturation and increased
concentration, it is increasingly difficult for new companies fo get into the business and for
marginal performers to stay afloat.

Olfigopoly theory and industry life cycle theory suggest that the remaining companies will be
less compstitive overall, seeking interdependent relationships with their competitors to help
secure their position now that indusiry growth rates have cooled. As this scenario continues
{o unfold, any possibility of meaningful cost savings from privatization will decline over time.
A recent study of private prison costs in Arizona found that this has already occurred, as the
cost of incarcerating minimum-securify prisoners has reached parity between state prisons
and private prisons while the cost of housing medium-security prisoners is now actually
lower in state prisons than in private facilities.

The private prison industry bears a fair share of the responsibility for not registering a better
showing in research results. Despite the fact that it has hired away from the public sector
many "best and brightest” correctional staff, the industry's penchant for financially rewarding
its executives and top managers has drained resources that could have been devoted fo
program research and development.

Govemments have also played a role in the failure of private prisons to perform better,
particularly in the area of program quality. As an oligopsony, govemnmentis hiold the power to
be more demanding in the area of performance yet have systematically failed to do so.

In the main, contracting governments have simply abdicated demand for increasing program
quality, setiling for an illusory decrease in program costs. Given the history of “iron triangle”
relationships that intertwine the private prison industry and govemnment officials, this failure
is perhaps not surprising.

One of the more depressing statistics to emerge in criminal justice in recent years is the fact
that two-thirds of released prisoners are re-arrested within three years. Enlightened
government officials around the country have realized that they can reduce correctional
expenditures only by focusing their efforts an reducing recidivism, not by building or
contracting for more prison space. Government jurisdictions that are having the greatest
sucgess in freducing correctional expenditures are those that are turning to evidence-based
practice fo guide sentencing decisions and devoting correctional resources toward programs
proven fo reduce recidivism. Prison is not one of them. In enlightened jurisdictions, '
incarceration rates are beginning fo decline.

As this trend conlinues, the private prison industry will eventuafly enter the fourth stage of
the industrial life cycle — decline — and will begin shedding some of its capacity. Some
companies have already sighted this irend on the horizon and have begun developing
alternative business opporfunities in areas such as electronic monitoring and prisoner health
care. For those govermment agencies with heavy reliance on private prisons, decline in the
industry will pose new problems as companies shed unprofitable contracts and simply walk
away. Albert Einstein suggested that insanity is doing the same thing over and over again
and expecting different results. If a quarter century of experience with prison privatization
has not led to better quality and cost outcomes, it is time to take a more sane approach.

Richard Culp is an Associate Professor of Public Adminisiration at John Jay College of
Criminal Justice in New York City and the Coordinator of the Bachelor of Science in Criminal
Justice Management program. He is also a member of the docioral faculty in Criminal

Justice at the Graduate Center of the City University of New York and serves as Deputy
Executive Officer of the CUNY Criminal Justice Doctoral Program. Professor Culp’s

research has been published in Justice Quarterly, Journal of Conternporary Criminal

Justice, Criminal Justice Policy Review, The Prison Joumnal and the Journal of Public Affairs
Education. '

This article includes new and expanded research findings previously published in “Prison
Privatization Turns Twenty-five.” In K. Ismaifi (Ed.} U.S. Criminal Justice Policy: A
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The Failed Promise of Prison Privatization

BREAKING NEWS

by Richard Culp, Ph.D.

We have been experimenting with prison privatization in the U.S. now for over twenty-five
years. The privatization idea originated out of a notion that the private sector, with its
competition-driven efficiency and innovation, could operate prisons of higher quality and

Judicial Conference Committee Disciplines Federal
Judge for Membership in Discriminatory Country
Club by Alex Friedmann In May 2011, PLN reported
that the Sixth ...

tower cost than the public sector. Create a market for incarceration services, the argument
ran, and the market will work its magic, improving prison conditions and rehabifitative
ouicomes while saving the taxpayers millions of dollars. That market has effectively been
created over the past quarter century and we have now arrived at a place where prison
privatization has been studied extensively and evaluated rigorousty.

Nationwide PLN Survey Examines Prison Phone
Confracts, Kickbacks by John E. Dannenberg An
exhaustive analysis of prison phone contracts
nationwide has revealed that ...

Although hyperbole continues to propel prison privatization policy along, research findings
are incontrovertible: even in the best private prisons, quality of prisoner care is no better
than in publxc pnsons and the cost advantage of privatization, which initially accounted for
minimal savmgs is steadily eroding as the private prison industry matures.

The big promises of prison privatization — less cost, higher quality — have simply not )
materialized. Despite these disappointing results, prison privatization advocacy maintains -

Prison Legal News Interviews Former Prisoner and
Famous Actor Danny Trejo Danny Trejo is one of
the best-known American actors living today. ...

traction in diverse jusisdictions as policymakers from Ohio to Florida and from Maine to
California seek expedient solutions to budget shortfalls triggered by a lingering great
recession.

in retrospect, it should come as no surprise that pnson privatization would fail fo live up to its

Remembering Attica Forty Years Later by Dennis
Cunningham, Michael Deutsch & Elizabeth Fink This
year, September @ will mark the 40th anniversary ...

promises. There are several reasons for this. First, free market solutions fo sacial problems
like crime assuime, after all, that there are “free” markets for appropriate services. However,
there is no such thing as a natural market for the services provided by private prison
companies. On the conirary, the marketplace for incarceration services is created by the
government, for the government, It is an artificial market. Many of the services that have

The History of Prison Legal News by Paul Wright In
May 1990, the first issue of Prisoners’ Legal News
(PLN) was published. It ...

been privatized by government (e.g., custodial services, food preparation, medical care) are
pravided by the private sector independently of the government’s decision to privatize or
not. There is a free market analogue for many kinds of services that govemments routinely
provide. Cther fields such as education and health care, for example, have an active market
of existing nonprofit and for-profit providers willing fo sell educational and healthcare
services to a huge market of potential buyers that includes both individuals and
governments. )

The prison business is fundamentally different in that no one can freely purchase
incarceration services as a private individual. There is no natural market for incarceration

Twenty Years of PLN in Court Since PLN was
founded in 1990 we have been censored in prisons
and jails around ...

Appalling Prison and Jail Food Leaves Prisoners
Hungry for Justice by David M. Reutter, Gary Hunter
& Brandon Sample Prison food. The very ...

services. The power to incarcerate someone — to hold a person against his or her will -is a
defining characieristic of the state. The government holds a monopoly over the legitimate
use of physical force and the power fo incarceraie. Only the government has the legitimate
power to restrict a citizen’s liberty; individuals are prohibited by law from incarcerating
another person under “false imprisonment” statutes. The government can delegate this
power on a limited basis — for example, “shopkeeper's privilege” allows merchants fo
temporarily detain suspected shoplifters. But long-term incarceration is a different matter.
The only potential buyers who can legally purchase incarceration services are the
government jurisdictions that have custody over indicted, convicted or detained persons. In
order fo privatize its incarceration function, the government has had to create a market since
one does not and cannot exist without its direct intervention.

Sexual Abuse by Prison and Jait Staff Proves
Persistent, Pandemic by Gary Hunter Sexual
assault, rape, indecency, deviance. These terms
represent reprehensible behavior ...

Judge Not: Judges Benched for Personal
Misconduct by Gary Hunter & Alex Friedmann They
decide hot-button topics ranging from abortion and
racial discrimination ...

Secondly, the development of the private prison industry has resulted in a highly
concentrated producer market where only four companies controf over 90% of the
incarceration services business. Economic theory tells us that when production is highly
concentrated in very few companies, the market becomes an oligopoly, a market situation
that is inherently less competitive and innovative than a market with more broad-based

The Graying of America’s Prisons by James
Ridgeway Frank Soffen, now 70 years old, has lived
more than half his life in prison, ...

representation. An oligopoly is characterized by interdependence, avoidance of
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competition and a rigid attachment fo the status quo among the leading firms.

A third part of the sfory is that government itself unwittingly stifles innovation in the private
prison industry. Since the only legitimate customers of prison companies are the
jurisdictions that can indict, convict or otherwise detain people, the potential customer base
for incarceration services is very limited. In practice, this has led to a situation where only a
handful of customers, an oligopsony in economic terms, has come to dominate the
customer base. The limited number of customers serves to dissuade private prison
companies from conducting research and development info innovative correctional
programming, as the tiny customer base tends to demand only those Services that mimic
what the governments themselves are accustomed io providing.

Origins of the Arlificial Market

Contracting out of noncustodial prison services such as medicat care, food service,
maintenance, education and mental health services has been practiced for a long time and
with fitle controversy. Contracting out of custody sewvices, for which there is no free market
anafogue, is much more controversial. The deinstitutionalization movement in juvenile
costections during the 1970s initiated a number of experiments in privatized services and
custody for juveniles. A major step toward confracted custody of adults occurred when the
Immigration and Naturalization Service (INS), the forerunner to today's Immigration and
Customs Enforcement (ICE), decided in 1983 to partially oufsource the detention of
undocumented immigrants in its custody. In the summer of 1983, the INS issued a request
for proposals and the newly-formed Corrections Corporation of America (CCA) submitted
the winning bid.

Likewise, the community corrections movement in the adult system involved contracting out
of the custody function in many low-security adult facilifies. Minnesota passed the
Community Corrections Actin 1971, and 25 states followed suit with similar legislation over
the next 12 years. Community corrections legislation transferred funding from state-leve!
departments of correction to local governments which, in turn, used the funds for halfway
house programs and other services for lower-level offenders. Many jurisdictions fumed to
private contractors to operate these facilities.

In 1886, Management and Training Corporation (MTC) secured a contract to operate a
community corrections facility in Eagle Mountain, California. Also in 1986, the State of
Kentucky contracted out the development and operation of a 200-bed minimum-security
facility in Marion County. Another newly-formed company, the U.S. Comrections Corporation,
was awarded the contract. Similarly, the U.S. Bureau of Prisons (BOP) began contraciing
out the aperation of low-security hatfway house pragrams to the private sector during this
time. Another early private prison company, Correctional Services Corporation, originally
Esmor Correctional Corp., began business in 1989 with two contracts from the BOP fo
operate halfway houses in New York City.

These early enirants {o the incarceration services market found a political climate supportive
of privatization in several states, including Kentucky, Tennessee, Texas, Florida, Arizona,
New Mexico and Louisiana. By 1994 there were approximately 20 companies actively
seeking confracts to either build and manage company-owned prisons or manage existing
facilities owned by federal, state and local jurisdictions.

The Supply Side of the Incarceration Services Industry

The iraditional industrial life cycle mode! suggests that new markets move through a
process marked by four siages: fragmentation, shakeout, maturity and decline. The
fragmentation period occurs when the industry is new, many entrepreneurs enter the
market, and they operate at low volume and tend to serve narrow geographic areas.
Eventually, a shakeout period occurs as some companies become more efficient and the
less efficient ones fail to stay in business. Growth and competition are strongest during this
period, as are the profits of the largest companies. The indusfry reaches maturity when
growth slows and surviving companies try to solidify their positions in the industry. At some
later time, the industry moves into decline as the demand for the product or service drops
and companies seek new ways o recover profitability.

The decade of the 1990s witnessed the rapid growth of prison privatization, consolidation of
the industry and the cooling off of growth rates as the decade ended. The industry moved
through the traditional life cycle stages of fragmentation to maturity during this period. The
industry experienced tremendous growth from 1992 to 1998, averaging an increase in
capacily of 36% each year. But from 1999 to 2006, growth declined fo an average rate of
under 4% per year. As market maturity is commonly defined as reaching a state of
equilibrium marked by the absence of significant growth or innovation, the industry reached
malurity as the new millennium began.

The shakeout stage of the industry is reflected in the difference between the companies
doing business in 1896 and thase doing business in 2011. In 1996, there were 14
companies with private prison contracts in fhe United States. Table 1 lists these companies,
their rated capacity and their market share of U.S. private prison business. A common
measure of the dominance of companies in a given market is the market concentration ratio
{CR), or the percentage of total industry sales {or capacity, or employment, or value added

Secret Justice: Criminal Informants and America’s
Underground Legal System by Alexandra Natapoff I.
Infroduction Although it is almost invisible to the
public, ...

Thou Shalt Not: Sexual Misconduct by Prison and
Jail Chaplains by David M. Reutter Traditionally, the
role of a chaplain in the correctional ...

Celebrity Justice: Prison Lifestyles of the Rich and
Famous by Matt Clarke There are fwo criminal
justice systems in the United States. One ...

Crime Labs in Crisis: Shoddy Forensics Used to
Secure Convictions by Matt Clarke To milfions of
people whose knowledge of crime labs comes ...

Private Prison Companies Behind the Scenes of
Arizona's Immigration Law by Beau Hodai"Beside
my brothers and my sisters, I'l proudly take a ...

Medical Examiners Lack Qualifications,
Competence, Oversight by Matt Clarke Most people
will only have direct contact with a medical
examiner, also known as ...

40% of Criminat Jurisprudence bills boost criminal
penalties As has probably been the case every
legislative session in living memory, bills ...

Texas Increasingly out of Step on Death Penalty By
David Fathi Copyright 2009 Houston Chronicle May
23, 2008, 3:44PM Barring unexpected events, in the
next ...

Some Agencies Balk at Releasing Prison Phone
Data by Mike Rigby It is common knowledge among
PLN readers that prison and jail phone ...

The Failed Promise of Prison Privatization by
Richard Culp, Ph.D. We have been experimenting
with prison privatization iri the U.S. now for over ...

" https://www.prisonlegalnews.org/23838 displayArticle.aspx 12/15/2011

PLNCOL_Lennox_00114
Ex IX to Lennox Dec, Pg 4 of 9



Case 3:12-cv-00071-SI Document 10-2 Filed 01/31/12 Page 32 of 45 Page ID#: 870
Prison Legal News - Legal articles, cases and court decisions Page 3 of 7

or physical output) contributed by the four leading firms ranked in order of market share. A
market is considered to have a high CR when the four leading firms control over two-thirds
of market share, a moderate concentration when the ratio falls between one-third and two-
thirds, and a low concentration when the top four companies control less than a third of total
market share.

The four-firm market concentration ratio of the private prison industry was 86% in 1896, a
significantly high level of concentration. But by the end of 2011 only seven companies
remained in the private prison business, and the market share of the top four firms
increased to 92% (see Table 2).

Acquisitions and Ethical Challenges

The rise in concentration ratio means that the industry as a whole has become less
competitive. Five of the companies that disappeared between 1996 and 2011 (U.S.
Carrections Corporation, Corectional Services Corporation, Comell Corrections, Inc.,
Fenton Security, Inc. and Correctional Systems, Inc.) were acquired by larger companies.
Four other firms went out of business (Bobby Ross Group, Capital Correctionat

Resources, Dove Development Corporation and Maranatha Production Company, LLC).
Three newcomers, LaSalle Southwest Corrections, Louisiana Corrections Services and
Emerald Companies, are small and regionally-based in Texas and Louisiana. A review of
the ongoing concentrafion in the market is illustrative of shakeouts in the industry and of
some of the ethically-challenged behavior that can attend to the process of profii seeking.
The largest company — Corrections Corporation of America ~ acquired the third-ranked
company, U.8. Corrections Corporation, in 1998. U.S. Comections, based in Kentucky, had
much in common with Tennessee-based CCA. Both companies were founded by
enirepreneurs who were well connected with the poiitical establishment in their state. One of
CCA's founders, Thomas W, Beasley, was a former chair of the state Republican Party and
managed the successiul 1978 gubernatorial campaign of Lamar Alexander. Honey
Alexander, the govermor's wife, was an early investor in CCA. LJ.S. Corrections Corporation,
based in neighboring Louisville, did all of its business in Kentucky prior fo 1995. Executives
of the company contributed over $77,000 to political campaigns in the state between 1387
and 1893, including $23,000 to Governor Wallace G. Wilkinson and his wife Martha.

Clifford Todd, the CEO of U.S. Corrections, was implicated in a payoff scandal involving the
company’s confract fo run the county jail in Louisville. He was arrested by the FBl in 1994,
pleaded guilty to mail fraud and was sentenced fo 6 months in jail and fined $250,000. He
sold his stake in the company for $15 milfion in 1994, At the time of the buyout by CCA, US.
Corrections owned a total of four facilifies in Kentucky, Ohio and North Carolina with a
capacify of 5,275 beds, and had contracts to manage publicly-owned faciliies in Kentucky,
Florida and North Carolina with @ capacity of 5,743 beds.

The second-largest company in 1996, Wackenhut Corrections Corporation (WCC), was
formed in 1984 as a subsidiary to security firn Wackenhut Corporation, which was founded
by George Wackenhut, a former FBI agent. Over the ensuing years, WCC grew fo become
one of the fargest private prison companies in the world. The company bagan providing
residential services for at-risk juveniles and young adults under the Job Corps program.
WCC went public in 1994 (with Wackenhut Corporation as the majority sharehalder). In
2002, the Danish company Group 4 Falck merged with the Wackenhut Corporation and,
indirectly, became the owner of 57% of WCC's stock. In 2003, WCC bought out Group 4
Falck’s interest in the company and changed its name to the GEO Group, Inc. The GEO
Group acquired the industry’s seventh-largest company, Correctional Services Corporaiion
{CSC), in 2005 and Comell Corrections, the fifih-fargest company, in 2010.

Founded in 1989, CSC operated under several different names, including Esmor
Correctional Services, Inc. The company was founded by the owners of a welfare hotel in
New York City and began its prisor business operating halfway houses under contract with
the BOP. CSC also managed the (NS Detention Center in Elizabeth, New Jersey,
remembered best for a June 1995 riot in which 300 detainees took over the facility in protest
of poor conditions of confinement, Esmor staff fled from the detention center, leaving order
to be restored by federal, state and local law enforcement officers. The INS closed the
facility after the riot, noting that CSC guards had abused detainees, gave them spoiled food
and deprived them of sleep. The facility was reopened in 1997. )

Later, in 2003, CSC was fined $300,000 by the New York Sfate Lobbying Commission for
faiting to report free transportation, meals and gifts given to a dozen state legisiators from
Broolklyn and the Bronx. The fine was the largest the state had ever imposed on a company
for violating the state’s lobbying laws. In May 2008, the Securities and Exchange
Commission (SEC) filed charges against three Fort Lauderdale, Florida physicians, alleging
insider trading in GEO Group’s 2005 acquisition of CSC. According to the complaint, one of
the three worked as a consultant io GEO and had a son who worked in GEO’s finance
department, where he allegedly learned of the pending deal. The ihree were charged with
illegally purchasing $390,000 in CSC stock before the acquisition. Two of the defendants
entered info settlement agreements while the third was cleared of the charges.

Another GEO acquisition, Cornell Corrections, Inc., had been the third-largest pri\rate prison
company in 2006, with 8% of industry market share. incorporated in 1994, the company built
its business primarily with youth services and community-based rehabilitation programs for
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adults. Pirate Capital, LLC, a hedge fund firm, acquired a 13% interest in Comell in 2004,
becoming the company’s largest shareholder, and replaced several board members and the
company's CEO with financiers more oriented toward short-term growth. Pirate Capital
unloaded its shares of Cornell in 2006 in the midst of an SEC investigation over its stock
sales practices, several bad investment decisions and company downsizing. The company
wamed its sfockholders in 2009 of looming problems in managing indebtedness of some
$303 million. GEO Group bought Cornell, along with its debt, in 2010.

Management and Training Corporafion (MTC) is the third-largest company currently
providing incarceration services. MTC is a privately-held Utah-registered cormpany that
gained expertise in working with af-risk young people as a major provider of Job Corps
programs. The company first entered the private prison market in 1887 when it received a
contract to manage the Eagle Mountain Community Correctional Facility in Desert Center,
California (which experienced a major riot that resulied in the deaths of two prisoners in
2003). MTC expanded slowly and steadily since 1987 and now runs a total of 20
correctionat facilities in Arizona, California, Florida, Idaho, New Mexico, Ohio and Texas.

The company’s generally positive reputation as a job training provider has been tarnished
by its corrections experience. In 1997, MTC hired the former director of the Utah
Department of Corrections, Lane McCotter, as Director of Corrections Business
Development. MicCotter was well connected in pro-privatization states, having served as
director of both the Texas Depariment of Criminal Justice and the New Mexico Corrections
Department before serving as the corrections head in Utah. He left the Utah DOC job in the
midst of an investigation over the death of a prisoner with schizophrenia who had been
shackled o a hard plastic chair for the final sixteen hours of his life.

in 2003, MTC’s Santa Fe, New Wexico facility was under investigation by the U.S. Justice
Depariment for unsafe conditions and poor queality prisoner medical care while McCotter
was employed with the company. Nonetheless, that same year he was appointed by
Attomey General John Ashcroit to serve on a U.S. Department of Justice team
commissioned to assess and implement a plan for rebuilding Irag’s criminal justice system.
The team’s final act before leaving fraq was to conduct a ribbon cuiting ceremony at the
refurbished Abu Ghraib prison, a centerpiece of their corrections planning.

Although the facility was empty when McCotter left Iraqg, the work of the committee of
experts was indelibly stained by the infamous events that subsequently occurred at the
piison and from on-going human rights abuse allegations in prisons under the direct
supervision of other committee members.

MTC was also involved in a failed experiment in prison.privafization in Canada. in 2001, the
company won a five-year contract to operate the Central North Correctional Centre (CNCC)
in Ontario as part of a pilot project to compare operations of the CNCC faciiity with a similar-
publicly-run prison, the Cenfral East Correctional Gentre. The government hired
PricewaterhouseCoopers to evaluate the two prisons across a variety of dimensions. The
evaluation found that the public prison ocutperformed the MTC facility averall. While the MTC
prison was cheaper fo operate and provided a greater variety of programiming than the
govermnment facility, the public prison rated significantly better on security, recidivism rates,
health care and community impact. Based on ihe results of the experiment, Ontario decided
fo turn management of the privatized facility over to the public sector.

Community Education Centers (CEC), incorporated in 1996, rounds out the guartet of
companies that conirol 92% of the current incarceration services market. Like MTC, CEC is
a privately-held company whose finances and governance structure are much less
transparent than is the case with publicly-held companies. Until a few years ago, CEC’s
business was concentrated in providing community-based residential, re-enfry and
rehabilitative services to offenders, mostly in New Jersey and Pennsylvania, but the
-company moved into the secure incarceration services business with its acquisition of
CiviGenics in 2007.

CiviGenics was founded in 1995 in Marlboro, MA by Roy Ross, the former president of
Spectrurn Health Systems, Inc., a nonprofit company that provided drug and alcoho!
treaiment services for prisoners in the Massachusetis Department of Corrections. Ross
arranged a confract for CiviGenics to provide management of Spectrum’s Massachusetts in-
prison treatment programs. In 1996, CiviGenics acquired Fenton Security, Inc., a small
company that had management contracts to operate two county jails in Colorado. Tom
Rapone, a former Secretary of Public Safety in Massachusetfs, joined CiviGenics as the
firm’s Chief Operating Officer. CiviGenics expanded its secure custody operations and by
1988 operated several small jail facilities, employed more than 1,000 staff and had revenues
of more than $30 million. :

In July 1898, the - Ohio Department of Rehabilitation and Correction (ODRC) awarded
CiviGenics a $14.9 million coniract to operate the newly-built North Coast Correcticnal
Treatment Facility (NCCTF) in Grafton. However, the ODRC elected not to renew its
contract with CiviGenics when the contract expired in July 2001, citing problems with high
staff furnover (including five different wardens in its first 18 months), repeated failure fo
maintain minimum staffing levels and problems with over-billing the state for positions that
remained uncovered. The ODRC subsequently awarded the contract to MTC, which
continues to operate the NCCTF facility.
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In 2004, the Massachusefts State Auditor completed an audit that found Spectrum Health
Systems had misused $17.4 million in state money, with $10.2 million of the fotal amount
involving excessive payments to CiviGenics. The matter was settled in January 2007 in an
agreement that required CiviGenics to repay the state $3.4 million and Roy Ross to repay
$650,000. With its acquisition of CiviGenics in 2007, CEC became the fourth largest private
prison company in the U.S.

The Demand Side of the Incarceration Services Industry

The demand side of prison privatizafion, like the oligopoly of private prison companies, is
also highly concenirated. The potential customers in the private prison market are
government agencies at the federal, state and local level that operate jail, prison and
detention programs. At the federal level, the Bureau of Prisons, the U.S. Marshals Service
and Immigration and Customs Enforcement all manage a variety of custody facilifies. The
four branches of the rilitary also operate facilities for military personnel sentenced under
the Uniform Code of Military Justice. Of course, the 50 states and the District of Columbia
each have departments of correction.

According fo the Bureau of Justice Statistics, there are some 1,821 state and federal
correctional facilities, not counting facilities operated by the U.S. Marshals Service and {CE.
At the local fevel, counties and cities operate about 2,875 jall facilities in the United States.
In sum, the potential consumer base of the private prison indusiry numbers somewhere in
the area of 4,700 facilities.

After over 25 years of correctional privatization, there are fewer than 200 privaie correctional
facilities in the United States — only about 4% of afl facilities. The federal government is the
most actively involved in privafization, with 16.3% of federal prisoners serving time in private
facilities. State govemments are next, with 8.6% of state prisoners in private facilities.
However, whereas 60% of all correctional facilities in the United States are at the local level,
only about two dozen city and county jurisdictions (1.7% of the fotal} contract with private
companies to operate their jails and detention centers.

In practice there are very few buyers of privatized incarceration services, and the federal
government is the largest sirigle customer. Between 2000 and 2008, the number of state
prisoners placed in private prisons increased by about 25%, from 75,018 fo 93,537. In the
federal system, however, the number increased from 15,525 to 32,712, or about 110%.
During the same period, the number of staies placing some portion of their prisoners in
private facilifies actually declined from 30 states fo 27.

There are in practice only fifty-four “customers” buying incarceration services from the
private prison industry — the three federal agencies, twenty-seven state departments of
correction and two dozen local jurisdictions. Within this small customer base, the federal
government plus eight states (Texas, Florida, Arizona, Oklahoma, Colorado, Tennessee,
California and Mississippi) collectively account for more than 70% of all private prison
business. In effect, the market of buyers constitutes an oligopsony, or a market form in
which only a few customers buy a certain good and therefore possess the power fo affect
pricing. The two largest publicly-traded private prison companies recognize their

1 dependency on a limited number of govemmental customers as a threat to their profitability
and include a warning fo stockholders to that effect in their annual reports.

At CCA, just three federal govermnment agencies, the BOP, ICE and the U.S. Marshals,
accounted for 43% of the campany's total revenue for fiscal year 2010, or $717.8 million.
The state of California, which is placing thausands of prisoners out-of-state in an effort to
reduce in-state prison populations, provided 13% of CCA's total revenue for fiscal year
2010, or $214 ‘million. GEO Group reporls that while they have a total of 45 governmental
clients (customers), 4 of those clients accounted for over 60% of their U.5.-based revenue
(BOP, ICE, U.S. Marshals and the State of Florida). Among those, the three federal .
agencies combined are responsible for 53% of GEO Group’s total U.S. revenue.

The oligopsony of gavernmental consumers serves to discourage innovation. In practice,
government purchasers of incarceration services have reguired that private prison
companies simply duplicate policies and procedures practiced in public prisons, to the effect
that the standard operating procedures of most private prison programs closely mirror those
of public prisons in the same state. Notably, none of the companies have distinct and viable
research and development departments as would be expected in an industry that values
innovation. Private prison companies encourage the adoption of public prison practice,
rather than the development of innovative practice, by acfively recruiting management-fevel
staff from within the public sector. :

As a case in point, a review of the background of CCA’s facility management staff suggests
a widespread practice of mining the public corrections system for managers. Among the
wardens of 63 of the company’s correctional facilities, nearly two-thirds formerly worked in
state departments of correction (36 wardens) or the federal BOP (5 wardens). The most
warden-rich jurisdiction was the Texas Department of Criminal Justice, from whence 28% of
all CCA wardens were recruited. These experienced staffers bring a degree of order and
control to the company's private prisons, but they are not likely to be hired for their spirit of
experimentation and innovation.

Arguably, private prisons are not looking to be innovative unless it is a way of cutting costs.
The most common way for these companies to make money from government contracts is
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by reducing personnel expenses. Because labor represents about 80% of the operating cost
of a prison, much of the cost savings in private prisons results from paying private
correctional officers less than comparable public correctional officers. But this advantage
begins to erode in a market where private companies are dependent upon contract
renewals (with more experienced staff) rather than new faciliies (with new, entry-level staff).
Even as labor rafes vary among the states, public sector correctional officer starting salaries
average $28,000 across all states with a (one standard deviation) range between $23,000
and $34,200. By comparison, the Bureau of Labor Stafistics reporis a mean annual salary of
$42,270 for all ocoupations in the United Sfates (in May 2008). Public sector prison staff
salaries are very low afready, suggesting that it is not easy for the private sector fo continue
o undercut the government in personnel costs.

Conclusion

The increasing concentration of market share among the fop four companies and the
declining number of companies in the incarceration services market mean that governments
considering the privatization option will find a decreasing competitive environment when
seeking confract bids. In 1995, for example, a fotal of seven companies submitted bids in
response to a Arkansas Department of Cormrections request for proposals for two new
privately-operated prisons. In conirast, a 2006 request for proposals to manage a private
prison in Pennsylvania yielded only two bidders. With marke{ maturation and increased
concentration, it is increasingly difficult for new companies fo get into the business and for
marginat performers to stay afloat.

Ofigopoly theory and industry life cycle theory suggest that the remaining companies will be
less competitive overall, seeking interdependent relationships with thelr competitors to help
secure their position now that industry growth rates have cooled. As this scenario continues
o unfold, any possibility of meaningful cost savings from privatization will decline over ime.
A recent study of private prison costs in Arizona found that this has already occurred, as the
cosl of incarcerating minimum-security prisoners has reached parity between state prisons
and private prisons while the cost of housing medium-security prisoners is now actually
lower in state prisons than in private facifiies.

The private prison industry bears a fair share of the responsibility for not registering a better
showing in research results. Despite the fact that it has hired away from the public sector
many “best and brightest” correctional staff, the industry’s penchant for financially rewarding
its executives and top managers has drained resources that could have been devoted to
program research and development.

Governments have also played a role in the failure of private prisons to perform betier,
particularly in the area of program quality. As an oligopsony, govemnments hold the power io
be more demanding in the area of performance yet have systematically failed to do so.

In the main, contracting governments have simply abdicated demand for increasing program
quatlity, setiling for an iilusory decrease in program costs. Given the history of “iron triangle”
relationships that interfwine the private prison industry and govemment officials, this failure
is perhaps not surprising.

One of the more depressing statistics to emerge in criminal justice in recent years is the fact
that two-thirds of released prisoners are re-arrested within three years. Enfightened
government officials around the country have realized that they can reduce correctional
expenditures only by focusing their efforts on reducing recidivism, not by building or
confracting for more prison space, Govemment jurisdictions that are having the greatest
success in reducing correctional expenditures are those that are turning to evidence-based
practice fo guide sentencing decisions and devoting correctional resources toward programs
proven {o reduce recidivism. Prison is not one of them. In enlightened jurisdictions,
incarceration rates are beginning to decfine.

As this trend continues, the private prisan industry will eventually enter the fourih stage of
the industrial life cycle — decline — and will begin shedding some of its capacity. Some
companies have already sighted this trend on the horizon and have begun developing
alternative business opporfunities in areas such as electronic manitoring and prisoner health
care. For those govemment agencies with heavy reliance on private prisons, decline in the
industry will pose new problems as companies shed unprofitable contracts and simply walk
away, Albert Einstein suggested that insanity is doing the same thing over and over again
and expecting different results. If a quarter century of experience with prison privatization
hias not led to better quality and cost outcomes, it is time fo take a more sane approach.

Richard Culp is an Associate Professor of Public Administration at John Jay College of
Criminal Justice in New York City and the Coordinator of the Bachelor of Science in Criminal
Justice Management program. He is also a member of the doctoral faculty in Criminal

Justice at the Graduate Center of the City University of New York and serves as Deputy
Executive Officer of the CUNY Criminal Justice Doctoral Program. Professor Culp's

research has been published in Justice Quarterly, Journal of Contemporary Criminal

Justice, Criminal Justice Policy Review, The Prison Journat and the Journal of Public Affairs
Education. '

This article includes new and expanded research findings previously published in "Prison
Privatization Turns Twenty-five.” In K. Ismaili (Ed.) U.S. Criminal Justice Policy: A
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The Failed Promise of Prison Privatization
by Richard Culp, Ph.D.

We have been experimenting with prison privatization in the U.S. now for over twenty-five
years. The privatization idea originated out of a notion that the private sector, with its
competition-driven efficiency and innovation, could operate prisons of higher quality and
fower cost than the public secior. Create a market for incarceration services, the argument
ran, and the market will work its magic, improving prison conditions and rehabilitative
ouicomes while saving the taxpayers millions of dollars. That market has effectively been
created over the past quarter century and we have now arrived at a place where prison
privatization has been studied extensively and evaluated rigorously.

Although hyperbole continues to propel prison privatization policy along, research findings
are inconfrovertible: even in the best private prisons, quality of prisoner care is no better
than in public prisons and the cost advantage of privatization, which initially accounted for
minimal savings, is steadily eroding as the private prison indusiry matures.

The big promises of prison privatization — less cost, hlgher quality — have simply not 3
materialized. Despite these disappointing resulfs, prison privatization advocacy maintains
traction in diverse jurisdictions as policymakers from Ohio to Florida and from Maine to *
Caflifornia seek expedient solutions to budget shortfalls triggered by a lingering great
recession.

Int retrospect, it should come as no surprise that prison privatization would fail o live up to its
promises. There are several reasons for this. First, free market solutions fo social problems
fike crime assume, after all, that there are “free” markets for appropriate services. However,

- there is no such thing as a natural market for the services provided by private prison
companies, On the contrary, the macketplace for incarceration services is created by the
government, for the government. It is an artificial market. Many of the services that have
been privatized by government (e.g., cusiodial services, food preparation, medical care} are
provided by the private secior independently of the government’s decision to privatize or
not. There is a free market analogue for many kinds of services that govemments roufinely
provide. Other fields such as education and health care, for example, have an active market
of existing nonprofit and for-profit providers willing fo self educational and healthcare
services fo a huge market of potential buyers that includes both individuals and
governments.

The prison business is fundamentally different in that no one can freely purchase
incarceration services as a private individual. There is no natural market for incarceration
services. The power to incarcerate someone — fo hold a person against his or her will —is a
defining characieristic of the state. The government holds a monopoly over the legitimate
use of physical force and the power to incarcerate. Only the government has the legitimate
power to restrict a citizen's liberty; individuals are prohibited by faw from incarcerating
another person under “false imprisonment” stafutes. The government can delegate this
power on a limited basis — for example, “shopkeeper’s privilege” allows merchants to
temporarily detain suspected shoplifters. But long-term incarceration is a different maitter.
The only poteniial buyers who can legally purchase incarceration services are the
government jurisdictions that have custody over indicted, convicted or detained persons. n
order fo privatize its incarceration funciion, the government has had fo create a market since
one does not and cannot exist without its direct intervention.

Secondly, the development of the private prison indusiry has resulted in a highly
concentrated producer market where only four companies control over 90% of the
incarceration services business. Economic theory tells us that when production is highly
concentrated in very few companies, the market becomes an oligopoly, a market situation
that is inherently less competitive and innovative than a market with more broad-based
representation. An oligopoly is characterized by interdependence, avoidance of
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competition and a rigid attachment to the status guo among the leading firms.

A third part of the sfory is that government itself unwittingly stifles innovation in the private
prison industry. Since the only legitimate customers of prison companies are the
jurisdictions that can indict, convict or otherwise detain people, the potentiat customer base
for incarceration services is very limited. In practice, this has led to a situation where only a
handful of cusiomers, an oligopseny in economic terms, has come to dominate the
customer base. The limited number of customers serves to dissuade private prison
companies from conducting research and development into innovative correctional
programming, as the tiny customer base tends to demand only those services that mimic
what the govemnments themselves are accustomed to providing.

Origins of the Astificial Market

Contracting ouf of noncustodial prison services such as medical care, food service,
maintenance, education and mental health services has been practiced for a long time and
with fittle controversy. Confracting out of custody services, for which there is no free market
analogue, is much more controversial. The deinstitutionalization movement in juvenile
cormrections during the 1970s initiated a number of experiments in privafized services and
custody for juveniles. A major step foward contracted custody of adults occurred when the
Immigration and Naturalization Service (INS), the forerunner to today's Immigration and
Customs Enforcement (ICE), decided in 1983 to partially oufsource the detention of
undocumented imrmigrants in its custody. In the summer of 1983, the INS issued a request
for proposals and the newly-formed Corrections Corporation of America {CCA}) submitted
the winning bid.

Likewise, the community corrections movement in the adult system involved contracting out
of the custody function in many low-security adult facilifies. Minnesota passed the
Community Corrections Actin 1971, and 25 sfates followed suit with similar legislation over
the next 12 years. Community corrections legisiation iransferred funding from state-levef
departments of correctfon to local governments which, in furn, used the funds for haliway
house programs and other services for lower-level offenders. Many jurisdictions turmed to
private contraciors 1o operate these facilifies.

In 1886, Management and Training Corporation (MTC) secured a contract {o operate a
comimunity corrections facility in Eagle Mountain, Caiifornia. Also in 1986, the State of
Kentucky contracted out the development and operation of a 200-bed minimum-security
facility in Marion County. Another newly-formed company, the U.S. Corrections Corporation,
was awarded the contract. Similarly, the U.S. Bureau of Prisons (BOP) began confracting
out the operation of low-security halfway house programs to the private sector during this
time. Another early private prison company, Correctional Services Corporation, originally
Esmor Correctional Corp., began business in 1989 with two confracts from the BOP to
operate haliway houses in New York City. )

These early enfrants to the incarceration services market found a political climate supportive
of privatization in several states, including Keniucky, Tennessee, Texas, Florida, Arizona,
New Mexico and Louisiana. By 1984 there were approximately 20 companies actively
seeking confracts to either build and manage company-owned prisons or manage existing
facilifies owned by federal, state and local jurisdictions.

The Supply Side of the Incarceration Services Indusiry

The traditional industrial life cycle modef suggests that new markets move through a
process marked by four stages: fragmentation, shakeout, maturity and decline. The
fragmentation period occurs when the industry is new, many entrepreneurs enter the
market, and they operate at low volume and tend fo serve narrow geagraphic areas.
Eventually, a shakeout period occurs as some companies become more efficient and the
less efficient ones fail to stay in business. Growth and competition are strongest during this
period, as are the profits of the largest companies. The industry reaches maturity when
growth slows and surviving companies try to solidify their positions in the industry. At some
later time, the industry moves into decline as the demand for the product or service drops
and companies seek new ways to recover profitability.

The decade of the 1990s witnessed the rapid growth of prison privatization, consolidafion of
the industry and the cooling off of growth rates as the decade ended. The industry moved
through the traditional life cycle stages offragmentation to maturity during this period. The
industry experienced tremendous growth from 1992 to 1998, averaging an increase in
capacity of 36% each year. But from 1999 to 2006, growth declined to an average rate of
under 4% per year. As market maturity is commonly defined as reaching a state of
equilibrium marked by the absence of significant growth or innovation, the industry reached
maturity as the new millennium began.

The shakeout stage of the industry is reflected in the difference between the companies
doing business in 1896 and those doing business in 2011. [n 1996, there were 14
companies with private prison contracis in the United States. Table 1 lists these companies,
their rated capacity and their market share of U.S. private prison business. A common
measure of the dominance of companies in a given market is the market concentration ratic
{CR), or the percentage of total industry sales {or capacity, or employment, or value added
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or physical output) coniributed by the four leading firms ranked in order of market share. A
market is considered to have a high CR when the four leading firms control over two-thirds
of market share, a moderate concentration when the ratio falls between one-third and two-
thirds, and a low conceniration when the top four companies controf less than a third of total
market share. ’

The four-firm market concentration ratio of the private prison industry was 86% in 1396, a
significantly high level of concentration. But by the end of 2011 only seven companies
remained in the private prison business, and the market share of the top four firms
increased to 92% (see Table 2).

Acquisitions and Ethical Challenges

The rise in conceniration ratio means that the industry as a whole has become less
competitive. Five of the companies that disappeared between 1896 and 2011 (U.S.
Corrections Corporation, Correctional Services Corporation, Cornell Corrections, Inc.,
Fenton Security, Inc. and Carrectional Systems, Inc.) were acquired by larger companies.
Four ofhier firms went out of business (Bobby Ross Group, Capital Correctional

Resources, Dove Development Corporation and Maranatha Production Company, LLC).
Three newcomers, LaSalle Southwest Correciions, Louisiana Corrections Services and
Emerald Campanies, are small and regionally-based in Texas and Louisiana. A review of
the ongoing concentration in the market is iltustrative of shakeouts in the industry and of
some of the ethically-chafienged behavior that can attend to the process of profit seeking:
The largest company — Corrections Corporation of America — acquired the third-ranked
company, U.S. Corrections Corporation, in 1998. U.S. Corrections, based in Kentucky, had
much in common with Tennessee-based CCA. Both companies were founded by
entrepreneurs who were well connected with the political establishment in their state. One of
CCA's founders, Thomas W. Beasley, was a former chair of the state Republican Party and
managed the successful 1978 gubernateorial campaign of Lamar Alexander. Honey
Alexander, the governor's wife, was an early investor in CCA. U.S. Corrections Corporation,
based in neighboring Louisville, did all of its business in Kentucky prior fo 1995. Executives
of the comipany contributed over $77,000 fo political campaigns in the state between 1987
and 1893, including $23,000 to Govemnor Wallace G. Wilkinson and his wife Martha.

Clifford Todd, the CEO of U.S. Corrections, was implicated in a payoff scandal involving the
company’s confract fo run the county jail in Loutsville. He was arrested by the FBI in 1994,
pleaded guilty to mail fraud and was sentenced fo 6 months in jail and fined $250,000. He
sold his stake'in the company for $15 million in 1994. At the time of the buyout by CCA, U.S.
Corrections owned a total of four faciliies in Kentucky, Ohio and North Carolina with a
capacity of 5,275 beds, and had confracts fo manage publicly-owned facilities in Kentucky,
Florida and North Carofina with a capacity of 5,743 beds.

The second-largest company in 1996, Wackenhut Corrections Corporation (WCC), was
formed in 1984 as a subsidiary to security firm Wackenhut Corporation, which was founded
by George Wackenhut, a former FBI agent. Over the ensuing years, WCC grew fo become
one of the largest private prison companies in the world. The company began providing
residential services for at-risk juveniles and young adulfs under the Job Corps program.
WCC went public in 1994 (with Wackenhut Corporation as the majority shareholder). In
2002, the Danish company Group 4 Falck merged with the Wackenhut Corporation and,
indirectly, became the owner of 57% of WCC's stock. In 2003, WCC bought out Group 4
Falck’s interest in the comipany and changed its name to the GEO Group, Inc. The GEO
Group acquired the industry's seventh-largest company, Correctional Services Corporation
(GSC), in 2005 and Comell Corrections, the fifth-largest company, in 2010.

Founded in 1989, CSC operated under several different names, including Esmor
Correctional Services, Inc. The company was founded by the owners of a welfare hotel in
New York City and began ifs prison business operating halfway houses under confract with
the BOP. CSC also managed the INS Detention Center in Elizabeth, New Jersey,
remembered best for a June 1995 riot in which 300 detainees fook over the facility in protest
of poor conditions of confinement. Esmor staif fled from the detention center, leaving order
to be restored by federal, state and local law enforcement officers. The INS closed the
facility after the riot, noting that CSC guards had abused detainees, gave them spoiled food
and deprived them of sleep. The facility was reopened in 1997. )

Later, in 2003, CSC was fined $300,000 by the New York State Lobbying Commission for
failing to report free transportation, meals and gifts given fo a dozen state legislators from
Brooklyn and the Bronx. The fine was the largest the state had ever imposed on a company
for violating the state’s lobbying laws. In May 2008, the Securities and Exchange
Commission (SEC) filed charges against three Fort Lauderdale, Florida physicians, alleging
insider trading in GEO Group’s 2005 acquisition of CSC. According to the complaint, one of
the three worked as a consultant fo GEO and had a son who worked in GEO’s finance
department, where he allegedly learned of the pending deal. The three were charged with
ilegally purchasing $390,000 in CSC stock before the acquisition. Two of the defendants
entered inio seftiement agreements while the third was cleared of the charges.

Another GEO acquisition, Cornell Corrections, Inc., had been the third-largest pri\:ate prison
company in 2008, with 8% of industry market share. Incorporated in 1994, the company built
its business primarily with youth services and community-based rehabilitation programs for
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adults. Pirate Capital, LLC, a hedge fund firm, acquired a 13% interest in Comell in 2004,
becoming the company’s largest shareholder, and reptaced several board members and the
company's CEO with financiers more oriented toward short-term growth. Pirate Capital
unloaded its shares of Cornell in 2006 in the midst of an SEC investigation over its stock
sales practices, several bad investment decisions and company downsizing. The company
wamed ifs stockholders in 2009 of looming probiems in managing indebtedness of some
$303 million. GEO Group bought Cornell, along with its debt, in 2010.

Management and Training Corporafion (MTC) is the third-largest company currently
providing incarceration services. MTC is a privately-held Utah-registered company that
gained expertise in working with at-risk young people as a major provider of Job Corps
programs. The company first entered the private prison market in 1987 when it received a
contract to manage the Eagle Mountain Community Correctional Faciiity in Desert Center,
California (which experienced a major riot that resulted in the deaths of two prisoners in
2003). MTC expanded slowly and steadily since 1987 and now runs a total of 20
correctional faciliies in Arizona, California, Florida, Idaho, New Mexico, Chio and Texas.

The company's generally positive reputation as a job training provider has been tarnished
by its corrections experience. In 1897, MTC hired the former director of the Utah
Department of Correclions, Lane McCotter, as Director of Corrections Business
Development. McCotter was well connected in pro-privatization states, having served as
director of both the Texas Department of Criminal Justice and the New Mexico Corrections
Depariment before serving as the corrections head in Utah. He left the Utah DOC job in the
miidst of an invesiigation over the deaih of a prisoner with schizophrenia who had been
shackled to a hard plastic chalr for the final sixteen hours of his life.

In 2003, MTC’'s Santa Fe, New Mexico facility was under investigation by the U.S. Justice
Depariment for unsafe conditions and poar quality prisoner medical care while McCotter
was employzd with the company. Nonetheless, that same year he was appointed by
Atiomey General John Ashcroft to serve on a U.S. Depariment of Justice ieam
commissioned fo assess and implement a plan for rebuilding Irag’s criminal justice system.
The team’s final act before leaving Iraq was to conduct a ribbon cutfing ceremony at the
refurbished Abu Ghraib prison, a centerpiece of their corrections planning.

Although the facility was empty when McCotter left Iraq, the work of the commiitee of
experis was indelibly stained by the infamous events that subsequently occurred at the
prison and fromy on-going human rights abuse allegations in prisons under the direct
supervision of other commitiee members.

MTC was also involved in a failed experiment in prison.privatization in Canada. In 2001, the
company won a five-year contract fo operate the Central North Correctional Centre (CNCC)
in Ontario as part of a pilot project to compare operations of the CNCC faciiity with a similar
publicly-run prison, the Central East Correctional Gentre, The government hired
PricewaterhouseCoopers to evaluate the two prisons across a variety of dimensions. The
evaluation found that the public prison outperformed the MTC facility overall. While the MTC
prison was cheaper {o operate and provided a greater variety of programming than the
government facility, the public prison rated significantly better on security, recidivism rates,
health care and community impact. Based on the resulis of the experiment, Ontario decided
fo tum management of the privatized facility over to the public sector.

Compunity Education Centers (CEC), incorporated in 1996, rounds out the quartet of
companies that control 92% of the current incarceration services market. Like MTC, CEC is
a privately-held company whose finances and governance structure are much less
transparent than is the case with publicly-held companies. Until & few years ago, CEC’s
business was concenirated in providing communiiy-based residential, re-enfry and
rehabilitative services to offenders, mostly in New Jersey and Pennsylvania, but the
-company moved into the secure incarceration services business with its acquisition of
CiviGenics in 2007.

CiviGenics was founded in 1995 in Marlboro, MA by Roy Ross, the former president of
Spectrum Health Systems, Inc., a nonprofit company that provided drug and alcoho!
treatment services for prisaners in the Massachusetts Department of Corrections. Ross
arranged a coniract for CiviGenics to provide management of Spectrum’s Massachusetts in-
prison treatment programs. In 19986, CiviGenics acquired Fenton Security, Inc., & small
company that had management contracts to operate two county jails in Colorado. Tom
Rapone, a former Secretary of Public Safety in Massachuseits, joined CiviGenics as the
firm’s Chief Operating Officer. CiviGenics expanded its secure custody operatfions and by
1998 operated several small jail facilities, employed more than 1,000 staff and had revenues
of more than $30 million. :

tn July 1899, the-Ohio Depariment of Rehabilitation and Correction (ODRC) awarded
CiviGenics a $14.9 million coniract to operate the newly-built North Coast Correctional
Treatment Facility (NCCTF) in Grafton. However, the ODRC elected not to renew its
contract with CiviGenics when the contfract expired in July 2001, citing problems with high
staff furnover (including five different wardens in its first 18 months), repeated failure to
maintain minimum staffing levels and problems with over-billing the state for positions that
remained uncovered. The ODRC subsequently awarded the contract o MTC, which
continues to operate the NCCTF facility.
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In 2004, the Massachusetts State Auditor completed an audit that found Spectrum Health
Systems had misused $17 .4 million in state money, with $10.2 million of the fotal amount
involving excessive payments to CiviGenics. The matter was settled in January 2007 in an
agreement that required CiviGenics to repay the state $3.4 million and Roy Ross to repay
$650,000. With its acquisition of CiviGenics in 2007, CEC became the fourth largest private
prison company in the U.S.

The Demand Side of the Incarceration Services Industry

The demand side of prison privatization, like the oligopoly of private prison companies, is
also highly concenirated. The potential customers in the private prison market are
govermnment agencies at the federal, state and local level that operate jail, prison and
detention programs. At the federal level, the Bureau of Prisons, the U.S. Marshals Service
and Immigration and Customs Enforcement all manage a variety of custody facilities. The
four branches of the military also operate facilities for military personne] sentenced under
the Uniform Code of Military Justice. Of course, the 50 states and the District of Columbia
each have departmentis of carrection.

According to the Bureau of Justice Statistics, there are some 1,821 state and federal
correctional facilities, not counting facilities operated by the U.S. Marshals Service and ICE.
At the local level, counties and cities operate about 2,875 jail facilities in the United States.
In sum, the potential consumer base of the private prison industry numbers somewhere in
the area of 4,700 facilities.

After over 25 years of correctional privatization, there are fewer than 200 private correctional
facilities in the United States — only about 4% of all facilities. The federal government is the
most actively involved in privatization, with 16.3% of federal prisoners serving time in private
facilities. State govermments are next, with 8.6% of state prisoners in private facilities.
However, whereas 60% of alf correctional facilities in the United States are ai the local level,
only about two dozen city and county jurisdictions (1.7% of the total) contract with private
companies o operate their jails and detention centers.

In practice there are very few buyers of privatized incarceration services, and the federal
govemment is the largest sirigle customer. Between 2000 and 2008, the number of state
prisoners placed in private prisons increased by about 25%, from 75,018 to 93,537. In the
federal system, however, the number increased from 15,525 to 32,712, or about 110%.
During the same period, the number of states placing some poriion of their prisoners in
private faciliies actuatly declined from 30 states to 27.

There are in practice only fifty-four “customers” buying incarceration services from the
private prison industry — the three federal agencies, twenty-seven state departments of
correction and two dozen local jurisdictions. Within this small customer base, the federal
government plus eight states (Texas, Florida, Arizona, Okiahoma, Colorado, Tennessee,
California and Mississippi) collectively account for more than 70% of all private prison
business. In effect, the market of buyers constitutes an oligopsony, or a market form in
which only a few customers buy a ceriain good and therefore possess the power fo affect
pricing. The two largest publicly-traded private prison companies recognize their
dependency on a limited number of governmental customers as a threat to their profitability
and include a warning to stockholders to that effect in their anniual reports.

At CCA, just three federal government agencies, the BOP, ICE and the U.S. Marshals,
accounted for 43% of the company'’s total revenue for fiscal year 2010, or $717.8 million.
The state of California, which is placing thousands of prisoners ouf-of-state in an effort to
reduce in-state prison populations, provided 13% of CCA’s total revenue for fiscal year
2010, or $214 million. GEO Group reports that while they have a total of 45 govemmental
clients (customers), 4 of those clients accounied for over 60% of their L.S.-based revenue
(BOP, ICE, U.S. Marshals and the State of Florida). Among those, the three federal .
agencies combined are responsible for 53% of GEO Group’s {otal U.S. revenue.

The oligopsony of governmental consumers serves fo discourage innovation. In practice,
govemment purchasers of incarceration services have required that private prison
companies simply duplicate policies and procedures practiced in pubfic prisons, to the effect
that the standard operating procedures of most private prison programs closely mirror those
of public prisons in the same state. Notably, none of the companies have distinct and viable
research and development departments as would be expected in an industry that values
innovation. Private prison companies encourage the adoption of public prison practice,
rather than the development of innovative practice, by acfively recruiting management-level
staff from within the public sector.

As a case in point, a review of the background of CCA’s facility management staff suggests
a widespread practice of mining the public corrections system for managers. Among the
wardens of 63 of the company’s correctional facilities, nearly two-thirds formerly worked in
state departments of correction (36 wardens) or the federal BOP (5 wardens). The most
warden-rich jurisdiction was the Texas Department of Criminal Justice, from whence 28% of
all CCA wardens were recruited. These experienced staifers bring a degree of order and
controf to the company’s private prisons, but they are not likely to be hired for their spirit of
experimentation and innovation.

Arguably, private prisons are not looking to be innovative unless it is a way of cutting costs.
The most common way for these companies to make money from government contracts is
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by reducing personnel expenses. Because labor represents about 80% of the operating cost
of a prison, much of the cost savings in private prisons results from paying private
cormrectional officers less than comparable public correctional officers. But this advantage
begins to erode in a market where private companies are dependent upon confract
renewals (with more experienced staff) rather than new faciliies (with new, entry-level staff).
Even as labor rates vary among the states, public sector correctional officer starfing salaries
average 328,000 across all siates with a (one standard deviation) range between $23,000
and $34,200. By comparison, the Bureau of Labor Statistics reports 2 mean annual salary of
$42,270 for alt occupations in the United States (in May 2008). Public sector prison staff
salarles are very low already, suggesting that it is not easy for the private sector fo continue
fo undercut the government in personnel costs.

Conclusion

The increasing concentration of market share among the fop four comparties and the
declining number of companies in the incarceration services market mean that governments
considering the privatization option will iind a decreasing competitive environment when
seeking confract bids. In 1995, for example, a total of seven companies submitted bids in
response to a Arkansas Department of Cormrections request for proposals for fwo new
privately-operated prisons. In contrast, a 2006 request for proposals to manage a private
prison in Pennsylvania yielded only two bidders. With market maturation and increased
concentration, it is increasingly difficuit for new companies fo get into the business and for
marginal performers {o stay afloat.

Oligopoly theory and industry life cycle theory suggest that the remaining companies will be
less competitive overall, seeking interdependent relationships with their competitors to help
secure their position now that industry growth rates have cooled, As this scenario continues
{o unfold, any possibility of meaningful cost savings from privatization will decline over time.
A recent study of private prison costs in Arizona found that this has already occurred, as the
cost of Incarcerating minimum-security prisoners has reached parity between state prisons
and private prisons while the cost of housing medium-security prisoners is now actually
lower in state prisons than in private facilities.

The private prison industry bears a fair share of the responsibility for not registering a betier
showing in research results. Despite the fact that it has hired away from the public sector
many “best and brightest” correctional staff, the industry’s penchant for financially rewarding
its executives and fop managers has drained resources that could have been devoied to
program research and development.

Govemnments have also played a role in the failure of private prisons fo perform better,
pariicularly in the area of program quality. As an oligopsony, governments hold the power fo
be more demanding in the area of performance yet have systematically failed to do so.

In the main, contracting governments have simply abdicated demand for increasing program
quatlity, settling for an iilusory decrease in program costs. Given the history of “iron triangle”
relationships that interfwine the private prison industry and government officials, this failure
is perhaps not surprising.

One of the more depressing siatistics to emerge in criminal justice in recent years is the fact
that two-thirds of released prisoners are re-arrested within three years. Enlightened
government officials around the country have realized that they can reduce correctional
expenditures only by focusing their efforts on reducing recidivism, not by building or
contracting for more prisen space. Government jurisdictions that are having the greatest
success in reducing correctional expenditures are those that are turning to evidence-based
practice fo guide sentencing decisions and devoting correctional resources toward programs
proven fo reduce recidivism. Prison is not one of them. In enlightened jurisdictions,
incarceration rates are beginning to decline.

As this trend continues, the private prisan industry will eventually enter the fourth stage of
the indusftrial life cycle — decline — and will begin shedding some of its capacity. Some
companies have already sighted this trend on the horizon and have begun developing
alternative business opporiunities in areas such as electronic monitoring and prisoner health
care. For those govemmment agencies with heavy reliance on private prisons, decline in the
industry will pose new problems as companies shed unprofitable confracts and simply walk
away. Albert Einstein suggested that insanity is doing the same thing over and over again
and expecting different results. if a quarter century of experience with prison privatization
has not led to better quality and cost outcomes, it is time to take a more sane approach.

Richard Culp is an Associate Professor of Public Administration at John Jay College of
Criminal Justice in New York City and the Coordinator of the Bachelor of Science in Criminal
Justice Management program. He is also & member of the doctoral faculty in Criminal
Justice at the Graduate Center of the City University of New York and serves as Deputy
Executive Officer of the CUNY Criminal Justice Doctoral Program. Professor Culp's
research has been published in Justice Quarterly, Journal of Contemporary Criminal :
Justice, Criminal Justice Policy Review, The Prison Joumnal and the Journal of Public Affairs

Education. '

This article includes new and expanded research findings previously published in "Prison
Privatization Turns Twenty-five.” In K. Ismaili (Ed.) U.S. Criminal Justice Policy: A
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The Failed Promise of Prison Privatization BREAKING NEWS

by Richard Culp, Ph.D.

Judicial Conference Committee Disciplines Federal

. ) : . P Judge for Membership in Discriminatory Count
We have been experimenting with prison privatization in the U.S. now for over twenty-five * cub by Alex Fﬁedm;:m In May 2011";LN reprgﬂed

years. The privatization idea originated out of a notion that the private sector, with its that the Sixth ..
compefition-driven efficiency and innovation, could operate prisons of higher quality and
lower cost than the public sector. Create a market for incarceration services, the argument
ran, and the market will work its magic, improving prison conditions and rehabifitative
outcomes while saving the iaxpayers millions of dollars. That market has effectively been Contracts, Kickbacks by John E. Dannenberg An
created over the past quarter cenfury and we have now arrived at a place where prison ¥ | exhaustive analysis of prison phone contracts
privatization has been studied extensively and evaluated rigorously. nationwide has revealed that ...

Nationwide PLN Survey Examines Prison Phone

Although hyperbole continues to propel prison privatization policy along, research findings
are incontrovertible: even in the best private prisons, quality-of prisoner cate is no better
than in public prisons and the cost advantage of privatization, which initially accounted for N
minimal savings, is steadily eroding as the private prison industry matures.

The big promises of prison privatization — less cost, higher quality — have simply not i
materialized. Despite these disappointing results, prison privatization advocacy maintains -
traction in diverse jurisdictions as policymakers from Ohio to Florida and from Maine to
California seek expedient solufions to budget shortfalls triggered by a lingering great
recession. .

Prison Legal News Interviews Former Prisoner and
Famous Actor Danny Trejo Danny Trejo is one of
the best-known American actors living foday. ...

Remembering Attica Forty Years Later by Dennis
¥ | Cunningharn, Michael Deutsch & Elizabeth Fink This
year, September 9 will mark the 40th anniversary ...

In retrospect, it should come as no surprise that prison privatization would fail to live up to its
promises. There are several reasons for this. First, free market solutions to sociai problems )
fike crime assume, after all, that there are “free” markets for appropriate services. However, The History of Prison Legal News by Paul Wright In
there is no such thing as a natural market for the services provided by private prison » | May 1990, the first issue of Prisoners’ Legal News
companies. On the contrary, the marketplace for incarceration services is crealed by the (PLN) was published. It ...

government, for the government. It is an artificial market. Many of the services that have
been privatized by government (e.g., custodial services, food preparation, medical care) are

provided by the private sector independently of the government’s decision fo privatize or Twenty Years of PLN in Court Since PLN was
nat, There is a free market analogue for many kinds of services that. govemments routinely ¥ | founded in 1990 we have been censored in prisons
provide. Other fields such as education and health care, for example, have an active market and jails around ..

of existing nonprofit and for-profit providers willing fo sell educationat and healthcare
services to a huge market of potential buyers that includes both individuals and

governmenis. Appalling Prison and Jail Food Leaves Prisoners
. ¥ | Hungry for Justice by David M. Reutter, Gary Hunter
“The prison business is fundamentally different in that no one can freely purchase & Brandon Sample Prison food. The very ...

incarceration services as a private individual. There is no natural market for incarceration
services. The power to incarcerate someone — to hold a person against his or her will—is a

defining characieristic of the state. The government holds a monopoly over the legitimate Sexual Abuse by Prison and Jail Staff Proves
use of physical force and the power o incarcerate. Only the government has the legitimate y | Persistent, Pandemic by Gary Hunter Sexual
power o restrict a citizen's liberty; individuals are prohibited by law from incarcerating assault, rape, indecency, deviance. These terms
another person under “false imprisonment” statutes. The govermnment can delegate this represent reprehensible behavior ...

power on a limited basis — for example, “shopkeeper’s privilege” allows merchants to
{emporarily detain suspected shoplifters. But long-term incarceration is a different matter.
The only potential buyers who can legally purchase incarceration services are the Judge Not: Judges Benched for Personal
government jurisdictions that have custody over indicted, convicted or detained persons. In Misconduct by Gary Hunter & Alex Friedmann They
order fo privafize ifs incarceration function, the govermnment has had fo create a market since 4 decide hot-button topics ranging from abortion and
one does not and cannot exist without its direct intervention. racial discrimination ...

Secondly, the development of the private prison industry has resulted in a highly
concentrated producer market where only four companies controf over 90% of the The Graying of America's Prisons by James
incarceration services business. Economic theory tells us that when production is highly ¥ | Ridgeway Frank Soffen, now 70 years old, has lived
concentrated in very few companies, the market becomes an oligopoly, a market situation more than half his life in prison, ... '

that is inherently less competitive and .innovative than a market with more broad-based
representation. An ofigopoly is characterized by interdependence, avoidance of
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competition and a rigid attachment fo the status quo among the leading firms.

A third part of the story is that government itself unwittingly stifies innovation in the private
prison industry. Since the only legitimate custormers of prison companies are the
jurisdictions that can indict, convict or otherwise detain people, the potential customer base
for incarceration services is very limited. In practice, this has led to a situation where only a
handful of customers, an oligopsony in economic terms, has come fo dominate the
customer base. The limited number of customers serves to dissuade private prison
companies from conducting research and development into innovative correctional
programming, as the tiny cusiomer base tends to demand only those services that mimic
what the govemments themselves are accustomed to providing.

Origins of the Adlificial Market

Contracting out of noncustodial prison services such as medicat care, food service,
maintenance, education and mental health services has been practiced for a long time and
with Tittle controversy. Contracting out of custody services, for which there is no free market
analogue, is much more controversial. The deinstitutionalization movement in juvenile
corrections during the 1970s iniiated a number of experiments in privatized services and
custody for juveniles. A major step toward confracted custody of adults occurred when fhe
Immigration and Naturalization Service (INS), the forerunner fo today's Immigration and
Customs Enforcement (ICE), decided in 1983 to partially oufsource the detention of
undocumented immigrants in its custody. In the summer of 1983, the INS issued a request
for proposals and the newly-formed Corrections Corporation of America {CCA) submitted
the winning bid.

Likewise, the community corrections movement in the adult system involved contracting out
of the custody function in many low-security adult facilifies. Minnesota passed the ’
Community Corrections Actin 1871, and 25 states followed suit with similar legislation over
the next 12 years. Community corrections legislation fransferred funding from state-level
departments of correction to local governments which, in tum, used the funds for halfway
house programs and other services for lower-level offenders. Many jurisdictions tumed to
private contractors to operate these facilities.

In 1986, Management and Training Corporation (MTC) secured a contract to operate a
community corrections facility in Eagle Mountain, California. Also in 1986, the State of
Kentucky contracted out the development and operation of a 200-bed minimum-security
facility in Marion County. Another newly-formed company, the U.S. Corrections Corporation,
was awarded the contract. Similarly, the U.S. Bureau of Prisons (BOP) began confraciing
out the operation of low-security halfway house programs fo the private sector during this
thme. Another early private prison company, Correctional Services Corporation, originally
Esmor Correctional Cormp., began business in 1988 with two contracts from the BOP fo
operate halfway houses in New York City.

These early enfrants {o the incarceration services market found a political climate supportive
of privatization in several states, including Kentucky, Tennessee, Texas, Florida, Arizona,
New Mexico and Louisiana. By 1994 there were approximately 20 companies actively
seeking contracts to either build and manage company-owned prisons or manage existing
facilifies owned by federal, state and local jurisdictions.

The Supply Side of the Incarceration Services industry

The fraditional industrial life cycle mode! suggests that new markets move through a
process marked by four stages: fragmentation, shakeout, maturity and decline. The
fragmentation period occurs when the industry is new, many entrepreneurs enter the
market, and they operate at low volume and tend to serve narrow geographic areas.
Eventually, a shakeout period occurs as some companies become more efficient and the
less efficient ones fail to stay in business. Growth and competition are strongest during this
period, as arg the profits of the largest companies. The industry reaches maturity when
growth slows and surviving companies try to solidify their positions in the industry. At some
later time, the industry moves into decline as the demand for the product or service drops
and companies seek new ways to recover profitability.

The decade of the 1990s witnessed the rapid growth of prison privatization, consolidation of
the industry and the cooling off of growth rates as the decade ended. The indusftry moved
through the fraditional life cycle stages of fragmentation to maturity during this period. The
industry experienced tremendous growth from 1992 {o 1998, averaging an increase in
capacity of 36% each year. But from 1999 to 20086, growth declined to an average rate of
under 4% per year. As market maturity is commonly defined as reaching a state of
equilibriurn marked by the absence of significant growth or innovation, the industry reached
maturify as the new millennium began.

The shakeout stage of the industry is reflected in the difference beiween the companies
doing business in 1996 and those doing business in 2011. In 19986, there were 14
companies with private prison contracis in the United States. Table 1 fists these companies,
their rated capacity and their market share of U.S. private prison business. A common
measure of the dominance of companies in a given market is the market concentration ratio
(CR), or the percentage of total industry sales (or capacity, or employment, or value added
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Secret Justice: Criminal Informants and America’s
Underground Legal System by Alexandra Natapoff |.
Introduction Although it is almost invisible to the
public, ...

Thou Shalt Not: Sexual Misconduct by Prison and
Jail Chaplains by David M. Reutter Traditionally, the
role of a chaplain in the correctional ...

Celebrity Justice: Prison Lifestyles of the Rich and
Famous by Matt Clarke There are two criminal
justice systems in the United States. One ...

Crime Labs in Crisis: Shoddy Forensics Used to
Secure Convictions by Matt Clarke To millions of
people whose knowledge of crime labs comes ...

Private Prison Companies Behind the Scenes of
Arizona's Immigration Law by Beau Hodai’Beside
my brothers and my sisters, I'll proudly take a ...

Medical Examiners Lack Qualifications,
Competence, Oversight by Matt Clarke Most people
will only have direct contact with a medical
examiner, also known as ...

40% of Criminal Jurisprudence bills boost criminal
penalties As has probably been the case every
legislative session in living memory, bills ...

Texas Increasingly out of Step on Death Penalty By
David Fathi Copyright 2009 Houston Chronicle May
23, 2009, 3:44PM Barring unexpected events, in the
next...

k

Some Agencies Balk at Releasing Prison Phone
Data by Mike Rigby It is common knowledge among
PLN readers that prison and jail phone ...

The Failed Promise of Prison Privatization by
Richard Culp, Ph.D. We have been experimenting
with prison privatization il the U.S. now for over ...

https://www.prisonlegalnews.org/23838 displayArticle.aspx 12/15/2011

Ex XTI to Lennox ﬂ&??g&eﬂmx_ooow)



Case 3:12-cv-00071-SI  Document 10-3 Filed 01/31/12 Page 5 of 45 Page ID#: 888

Prison L.egal News - Legal articles, cases and court decisions ; : - - Page3of7

or physical output) contributed by the four leading firms ranked in order of market share. A
market is considered to have a high CR when the four leading firms conirol over two-thirds
of market share, a moderate concentration when the rafio falls between one-third and two-
thirds, and a low concentration when the top four companies confrof less than a third of total
market share.

The four-firm market concentration ratio of the private prison industry was 86% in 1996, a
significantly high level of concentration. But by the end of 2011 only seven companies
remained in the private prison business, and the market share of the top four firms
increased to 92% (see Table 2).

Acquisitions and Ethical Challenges

The rise in concentration ratio means that the industry as a whole has become less
competitive. Five of the companies that disappeared between 1996 and 2011 (U.S.
Corrections Corporation, Comrectional Services Corporation, Comell Corrections, Inc.,
Fenton Security, Inc. and Correctional Systems, Inc.) were acquired by larger companies.
Four other firms went out of business (Bobby Ross Group, Capital Correctionat

Resources, Dove Development Corporation and Maranatha Production Company, LLC).
Three newcomers, LaSalle Southwesi Corrections, Louisiana Corrections Services and
Emerakt Companies, are small and regionally-based in Texas and Louisiana. A review of
the ongoing concentration in the market is iltustrative of shakeouts in the industry and of
some of the ethically-chafienged behavior that can attend to the process of profit seeking.
The largest company — Corrections Corporation of America — acquired the third-ranked
company, U.S. Corrections Corporation, in 1998. U.S. Corrections, based in Kentucky, had
much in common with Tennessee-based CCA. Both companies were founded by
enfrepreneurs who were well connecied with the political establishment in their state. One of
CCA’s founders, Thomas W, Beasley, was a former chair of the state Republican Party and
managed the successful 1978 gubernatorial campaign of Lamar Alexander. Honey
Alexander, the governor's wife, was an early investor in CCA. U.S. Corrections Corporation,
based in neighboring Louisville, did alf of its business in Kentucky prior to 1995, Execuiives
of the comipany contributed over $77,000 to political campaigns in the state between 1887
and 1993, including $23,000 to Governor Wallace G. Wilkinson and his wife Martha.

Clifford Todd, the CEO of U.S. Corrections, was implicated in a payoff scandal involving the
company's contract fo run the county jail in Louisville. He was arrested by the FBl in 1894,
pleaded guilty to mail fraud and was sentenced to 6 months in jail and fined $250,000. He
sold his stake in the company for $15 milfion in 1994. At the time of the buyout by CCA, U.S.
Cormections owned a totat of four facilities in Kentucky, Ohio and Norith Carolina with a
capacity of 5,275 beds, and had contracts to manage publicly-owned facilities in Kentucky,
Florida and North Carolina with a capacity of 5,743 beds.

The second-largest company in 1996, Wackenhut Corrections Corporation (WCC), was
formed in 1984 as a subsidiary to security firm Wackenhut Corporation, which was founded
by George Wackenhut, a former FBI agent. Over the ensuing years, WCC grew fo become
one of the largest private prison companies in the world. The company began providing
residential services for at-risk juveniles and young adulis under the Job Corps program.
WCC went public in 1994 (with Wackenhut Corporation as the majority shareholder). In
2002, the Danish company Group 4 Falck merged with the Wackenhut Corporation and,
indirectly, became the owner of 57% of WCC's stock. In 2003, WCC bought out Group 4
Falck’s interest in the company and changed its name fo the GEO Group, Inc. The GEO
Group acquired the industry's seventh-largest company, Correctional Services Corporation
{CSC), in 2005 and Comen Corrections, the fifth-largest company, in 2010

Founded in 1989 CSC operated under several different names, mcludmg Esmmor
Correctional Services, Inc. The company was founded by the owners of a welfare hotel in
New York City and began its prison business operating halfway houses under. confract with
the BOP. CSC also managed the INS Detention Center in Elizabeth, New Jersey,
remembered best for a June 1995 riot in which 300 detainees fook over the facility in protest
of poor conditions of confinernent. Esmor staff fled from the detenfion center, leaving order
to be restored by federal, state and local law enforcement officers. The INS closed the
facility after the riot, noting that CSC guards had abused detainees, gave them spoiled food
and deprived them of sleep. The facility was reopened in 1997.

Later, in 2003, CSC was fined $300,000 by the New York State Lobbying Commission for
failing to report free transportation, meals and gifts given to a dozen state legislators from
Brooklyn and the Bronx. The fine was the largest the state had ever imposed on a company
for violating the state's lobbying laws. In May 2008, the Securities and Exchange
Commission (SEC) filed charges against three Fort Lauderdale, Florida physicians, alleging
insider trading in GEO Group’s 2005 acquisition of CSC. According to the complaint, one of
the three worked as a consultant io GEO and had a son who worked in GEO's finance
department, where he allegedly iearned of the pending deal. The three were charged with
itlegally purchasing $390,000 in CSC stock before the acquisition. Two of the defendants
entered info seftlement agreements while the third was cleared of the charges.

Another GEO acquisition, Cornelt Corrections, Inc., had been the third-largest prfvate prison
company in 2008, with 8% of industry market share. Incorporated in 1994, the company built
its business primarily with youth services and community-based rehabilitation programs for
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adults. Pirate Capital, LLC, a hedge fund fimm, acquired a 13% interest in Comnell in 2004,
becoming the company'’s largest shaseholder, and replaced several board members and the
company's CEQ with financiers more oriented toward short-term growth. Pirate Capital
unioaded its shares of Cornell in 2006 in the midst of an SEC investigation over its stock
sales practices, several bad investment decisions and company downsizing. The company
warned its stockhaolders in 2009 of looming problems in managing indebtedness of some
$303 million. GEO Group bought Cornell, along with its debt, in 2010.

Management and Training Corporation (MTC) is the third-largest company currently
providing incarceration services. MTC is a privately-held Utah-registered company that
gained expertise in working with at-fisk young people as a major provider of Job Corps
programs. The company first entered the private prison market in 1887 when it received a
contract to manage the Eagle Mouatain Community Correctionat Facility in Deserf Center,
California {(which experienced a major riot that resulted in the deaths of two prisoners in
2003). MTC expanded slowly and steadily since 1987 and now runs a total of 20
correctional facilities in Arizona, California, Florida, Idaho, Mew Mexico, Ohio and Texas.

The company’s generally positive reputation as a job fraining provider has been tarnished
by its corrections experience. In 1997, MTC hired the former director of the Utah
Department of Corrections, Lane McCoiler, as Director of Corrections Business
Development. McCotter was well connected in pro-privatization states, having served as
director of both the Texas Department of Criminal Justice and the New Mexico Corrections
Department before serving as the corrections head in Utah. He left the Utah DOC job in the
midst of an investigation over the death of a prisoner with schizophrenia who had been
shaclded to a hard plastic chair for the final sixteen hours of his life.

In 2003, MTC’s Santa Fe, New Mexico facility was under investigation by the U.S. Justice
Dapariment for unsafe conditions and poar quality prisoner medical care while McCotter
was employsd with the company. Nonetheless, that same year he was appointed by
Attomey General John Ashcroft to serve on a U.S. Department of Justice feam
commissioned to assess and implement a plan for rebuilding Iraq’s criminal justice system.
The team’s final act before leaving lraq was fo conduct a ribbon cutting ceremony at the
refurbished Abu Ghraib prison, a centerpiece of their corrections planning.

Although the facility was empiy when McCotter left Iraq, the work of the committee of
experts was indelibly stained by the infamous events that subsequenily occurred at the
ptison and from on-going human rights abuse allegations in prisons under the direct
supervision of other commiitee members.

MTC was also involved in a failed experiment in prison.privatization in Canada. in 2001, the
company won a five-year contract fo operate the Central North Correctional Centre (CNCC)
in Ontario as part of a pilot project to compare operations of the CNCC faciity with a similar
publicly-run prison, the Cenfral East Correctional Gentre. The government hired
PricewaterhouseCoopers fo evaluate the two prisons across a variety of dimensions. The
evaluation found that the public prison outperformed the MTC facility overall. While the MTC
prison was cheaper to operate and provided a greater variety of programming than the
government facility, the public prison rated significantly betier on security, recidivism rates,
heaith care and community impact. Based on the results of the experiment, Ontario decided
to turmn management of the privatized facility over 1o the public sector.

Community Education Centers (CEC), incorporated in 1986, rounds out the quartet of
companies that control 92% of the current incarceration services market. Like MTC, CEC is
a privately-held company whose finances and govemance structure are much less
transparent than is'the case with publicly-held companies. Until a few years ago, CEC’s
business was concentrated in providing community-based residential, re-enfry and
rehabilifative services to offenders, mostly in New Jersey and Pennsylvania, but the
-company moved into the secure incarceration services business with its acquisition of
CiviGenics in 2007.

CiviGenics was founded in 1995 in Marlboro, MA by Roy Ross, the former president of
Spectrurn Health Systems, Inc., a nonprofit company that provided drug and alcohol
treatment services for prisoners in the Massachusetts Department of Corrections. Ross
arranged a contract for CiviGenics to provide management of Spectrum’s Massachuseits in-
prison treatment programs. In 1996, CiviGenics acquired Fenton Security, Inc., a small
company that had management contracts to operate two county jails in Colorado. Tom
Rapone, a former Secretary of Public Safety in Massachuseits, joined CiviGenics as the
firm’'s Chief Operating Officer. CiviGenics expanded its secure custody operations and by
1998 operaied several small jail facilities, employed more than 1,000 staff and had revenues
of more than $30 million. :

In July 18989, the-Ohio Department of Rehabilitation and Correction (ODRC) awarded
CiviGenics a $14.9 million contract to operate the newly-built North Coast Correctional
Treatment Facility (NCCTF) in Grafton. However, the ODRC elected nof to renew its
contract with CiviGenics when the contract expired in July 2001, citing problems with high
staff turnover (including five different wardens in its first 18 months), repeated failure to
maintain minimum staffing levels and problems with over-billing the state for positions that
remained uncovered. The ODRC subsequently awarded the contract o MTC, which
continues to operate the NCCTF facility.
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i 2004, the Massachusetts State Auditor completed an audit that found Spectrum Health
Systems had misused $17.4 miltion in state money, with $10.2 million of the foial amount .
involving excessive payments o CiviGenics. The matter was settled in January 2007 in an
agreement that required CiviGenics to repay the state $3.4 million and Roy Ross fo repay
$650,000. With its acquisition of CiviGenics in 2007, CEC became the fourth largest private
prison company in the U.S5.

The Demand Side of the Incarceration Services Industry

The demand side of prison privatization, like the oligopoly of private prison companies, is
also highly concenirated. The potential customers in the private prison market are
government agencies at the federal, state and local level that operaie jail, prison and
defention programs. At the federal level, the Bureau of Prisons, the U.S. Marshals Service
and Immigration and Customs Enforcement all manage a variety of custody facilities. The
four branches of the military also operate facilities for military personnel sentenced under
the Uniform Code of Military Justice. Of course, the 50 states and the District of Columbia
each have departments of correction.

According to the Bureau of Justice Statistics, there are some 1,821 state and federal
correctional facilities, not counting facilities operated by the U.S. Marshals Service and ICE.
At the local fevel, counties and cities operate about 2,875 jail facilities in the United States.
In sum, the potential consumer base of the private prison industry numbers somewhere in
the area of 4,700 facilities.

After over 25 years of correctional privatization, there are fewer than 200 private correctional
facilities in the United States — only about 4% of all facilities. The federal government is tha
most actively involved in privatization, with 16.3% of federal prisoners serving time in private
facilities. State govemments are next, with 6.6% of state prisoners in private facilifies.
However, whereas 60% of all correctional facilities in the United States are at the local level,
only about fwo dozen city and county jurisdictions (1.7% of the total) contract with private
companies to operate their jails and detention centers.

In practice there are very few buyers of privatized incarceration services, and the federal
govemment is the largest sirigle customer. Between 2000 and 2008, the number of state
prisoners placed in private prisons increased by about 25%, from 75,018 to 93,537. In the
federal system, however, the number increased from 15,525 to 32,712, or about 110%.
During the same period, the number of staies placing some portion of their prisoners in
private facilities actually declined from 30 states to 27.

There are in practice only fifty-four “customers” buying incarceration services from the
privafe prison industry — the three federal agencies, iwenty-seven state departments of
correction and two dozen locat jurisdictions. Within this small customer base, the federal
government plus eight states (Texas, Florida, Arizona, Okiahoma, Colorado, Tennessee,
California and Mississippi) coflectively account for more than 70% of all private prison
business. In effect, the market of buyers constitutes an oligopsony, or a market form in
which only a few customers buy a certain good and therefore possess the power {o affect
pricing. The two largest publicly-traded private prison companies recognize their
dependency on a limited number of govermmental customers as a threat fo their profitability
and include a warning to stockholders to that effect in their annual reports.

At CCA, just three federal govemment agencies, the BOP, ICE and the U.S. Marshals,
accounted for 43% of the company's total revenue for fiscal year 2010, or $717.8 million.
The state of California, which is placing thousands of prisoners out-of-state in an effort to
reduce in-state prison populations, provided 13% of CCA’s total revenue for fiscal year
2010, or $214 million. GEO Group reporis that while they have a total of 45 governmental
clients (customers), 4 of those clients accounted for over 60% of their U.S.-based revenue
(BOP, ICE, U.8. Marshals and the State of Florida). Among those, the three federal .
agencies combined are responsible for 53% of GEO Group's fotal U.S. revenue.

The oligopsony of governmental consumers serves to discourage innovation. In practice,
government purchasers of incarceration services have required that private prison
companies simply duplicate policies and procedures practiced in public prisons, to the effect
that the standard operating procedures of most private prison programs closely mirror those
of public prisons in the same state. Notably, none of the companies have distinct and viable
research and development departments as would be expected in an industry that values
innovation. Private prison companies encourage the adoption of public prison practice,
rather than the development of innovative practice, by actively recruiting management-level
staff from within the public sector.

As a case in point, a review of the background of CCA’s facility management staff suggests
a widespread practice of mining the public corrections system for managers. Among the
wardens of 63 of the company’s correctional facilities, nearly fwo-thirds formerly worked in
state departments of correction (36 wardens) or the federal BOP (5 wardens). The most
warden-rich jurisdiction was the Texas Department of Criminal Justice, from whence 28% of
all CCA wardens were recruited. These experienced staffers bring a degree of order and
control to the company’s private prisons, but they are not likely fo be hired for their spirit of
experimentation and innovation.

Arguably, private prisons are not locking to be innovative unless it is a way of cutling costs.
The most common way for these companies to make money from government contracts is
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by reducing personnel expenses. Because labor represents about 80% of the operating cost
of a prison, much of the cost savings in private prisons results from paying private
correctional officers less than comparable public cormectional officers. But this advantage
begins to erode in a market where private companies are dependent upon contract
renewals (with more experienced staff) rather than new facilities (with new, entry-level staff).
Even as labor rates vary among the states, public sector correctional officer starting salaries
average $28,000 across all states with a (one standard deviation) range between $23,000
and $34,200. By comparison, the Bureau of Labor Stafistics reporis a mean annual salary of
$42,270 for alt occupations in the Unifed Stafes (in May 2008). Public sector prison staff
salaries are very low already, suggesting that it is not easy for the private sector to continue
o undercut the govemment in personnel costs.

Conclusion

The increasing concentration of markel share among the fop four companies and the
declining number of companies in the incarceration services market mean that governments
considering the privatization option will find a decreasing competitive environment when
seeking confract bids. In 1995, for example, a fotal of seven companies submitted bids in
response {0 a Arkansas Department of Comrections request for proposals for fwo new
privately-operated prisons. In contrast, a 2006 request for proposals to manage a private
prison in Pennsylvania yielded only two bidders. With market maturation and increased
concentration, it is increasingly difficult for new companies {o get into the business and for
marginal performers to stay afloat,

Ofigopoly theory and industry life cycle theory suggest that the remaining companies will be

less competitive overall, seeking interdependent relationships with their competiforsto help
secure their position now that industry growth rates have cooled. As this scenario continues '
to unfold, any possibility of meaningful cost savings from privatization will decline over time.

A recent study of private prison costs in Arizana found that this has already occurred, as the

cost of incarcerating minimum-security prisoners has reached parity between state prisons

and private prisons while the cost of housing medium-security prisoners is now actually

lower in state prisons than in private facilities.

The private prison industry bears a fair share of the responsibility for not registering a bstter”
showing in research resulis. Despite the fact that it has hired away from the public sector
many “best ang brightest” correctional staff, the industry's penchant for financially rewarding
its executives and top managers has drained resources that could have been devoied io
program research and development.

Govemments have also played a role in the failure of private prisons to perform better,
particularly in the area of program quality. As an oligopsony, governments hold the power to
be more demanding in the area of performance yet have systematically failed to do so.

In the main, contracting governments have simply abdicated demand for increasing program
quality, settiing for an illusory decrease in program costs. Given the history of “iron friangle”
relationships that intertwine the private prison industry and govemment officials, this failure
is perhaps not surprising.

One of the more depressing statistics fo emerge in criminal justice in recent years is the fact
that two-thirds of released prisoners are re-arrested within three years. Enfightened
government officials around the country have realized that they can reduce correctional
expendifures only by focusing their efforts on reducing recidivism, not by buitding or
confracting for more prison space. Government jurisdictions that are having the greatest
success in reducing cormrectional expenditures are those that are turning to evidence-based
practice {o guide sentencing decisions and devoting correctional resources toward programs
proven {o reduce recidivism. Prison is not one of them. In enlightened jurisdictions,
incarceration rates are beginning to decline.

As this trend continues, the private priscn industry will eventually enter the fourth stage of
the industrial life cycle — decline — and will begin shedding some of its capacity. Some
companies have already sighted this trend on the horizon and have begun developing
atternative business opporiunities in areas such as electronic monitoring and prisoner health
care. For those govemment agencies with heavy reliance on private prisons, decline in the
industry will pose new problems as companies shed unprofitable confracts and simply walk
away, Albert Einstein suggested that insanity is doing the same thing over and over again
and expecting different results. If a quarter century of experience with prison privatization
has not led to better quality and cost outcomes, it s time to take a more sane approach.

Richard Culp is an Associate Professor of Public Administration at John Jay College of
Criminal Justice in New York City and the Coordinator of the Bachelor of Science in Criminal
Justice Management program. He is also a member of the doctoral faculty in Criminal

Justice at the Graduate Center of the City University of New York and serves as Deputy
Executive Officer of the CUNY Criminal Justice Doctoral Program. Professor Culp's

research has been published in Justice Quarterly, Journal of Contemporary Criminal

Justice, Criminal Justice Policy Review, The Prison Joumnal and the Journai of Public Affairs
Educafion. :

This article includes new and expanded research findings previously pubfished in “Prison
Privatization Turns Twenty-five.” In K. lsaili (Ed.) U.S. Criminal Justice Policy: A
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The Failed Promise of Prison Privatization
by Richard Culp, Ph.D.

We have been experimenting with prison privatization in the U.S. now for over twenty-five
years. The privatization idea originated out of a notion that the private sector, with its
competition-driven efficiency and innovation, could operate prisons of higher quality and
tower cost than the public sector. Create a market for incarcerafion services, the argument
ran, and the market will work its magic, improving prison conditions and rehabilitative
ouicomes while saving the taxpayers millions of dollars. That market has effectively been
created over the past quarter century and we have now arrived at a place where prison
privatization bas been studied extensively and evaluated rigorously.

-Although hyperbole confinues to propel prison privatization policy along, research findings
are incontrovertible: even in the best private prisons, quality of prisoner care is no befter
than in public prisons and the cost advantage of privatization, which initially accounted for
minimal savings, is steadily eroding as the private prison industry matures.

The big promises of prison privatization — less cost, higher quality — have simply not )
materialized. Despite these disappointing results, prison privatization advocacy maintains
traction in diverse jurisdictions as policymakers from Ohio to Florida and from Maine to
California seek expedient solutions to budget shortfalls triggered by a fingering great
recession.

In retrospect, it shoutd come as no surprise that prison privatization would fail {o five up to its
promises. There are several reasons for this. First, free market solutions fo social problems
like crime assume, after all, that there are “free” markets for appropriate services. However,
there is no such thing as a natural market for the services provided by private prison
companies. On the contrary, the markeiplace for incarceration services is created by the
governiment, for the government. It is an artificial market. Many of the services that have
been privatized by government {e.g., custodial services, food preparation, medical care) are

- provided by the private seclor independently of the government’s decision o privatize or
not. There is a free market analogue for many kinds of services that govemments routinely
provide. Other fields such as education and health care, for example, have an active market
of existing nanprofit and for-profit providers willing to self educational and healthcare
services to a huge market of potential buyers that includes both individuals and
governments.

The prison business is fundamentally different in that no one can freely purchase
incarceration sefvices as a private individual. There is no natural market for incarceration
services. The power to incarcerate someone — fo hold a person against his or her will — is a
defining characieristic of the state. The government holds a2 monopoly over the legitimate
use of physical force and the power fo incarcerate. Only the government has the legitimate
power to restrict a citizen's liberty; individuals are prohibited by law from incarcerating
another person under “false imprisonment” statufes. The govemment can delegate this
power on a limited basis — for example, “shopkeeper’s privilege” aflows merchants to
{emporarily detain suspected shoplifters. But long-term incarceration is a different matter.
The only potential buyers who can legally purchase incarceration services are the
government jurisdictions that have custody over indicted, convicted or detained persons. In
arder to privatize ifs incarceration function, the government has had fo create a market since
one does not and cannot exist without its direct intervention.

Secondly, the development of the private prison industry has resulied in a highly
concentrated producer market where only four companies control over 90% of the
incarceration services business. Economic theory tells us that when production is highly
concentrated in very few companies, the market becomes an oligopoly, a market situation
that is inherently less competitive and innovative than a market with more broad-based
representation. An oligopoly is characterized by interdependence, avoidance of
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competition and a rigid aitachment to the status quo among the leading firms.

A third part of the sfory is that government itself unwittingiy stifles innovation in the private
prison industry. Since the only legitimate customers of prison companies are the
jurisdictions that can indict, convict or otherwise detain people, the poiential customer base

"I Secret Justice: Criminal Informants and America’s
Underground Lega! System by Alexandra Natapoff |.
Introduction Although it is aimost invisible io the
public, ...

for incarceration services is very limited. In practice, this has led to a situation where only a
handful of customers, an oligopsony in economic terms, has come to dominate the
customer base. The limited number of customers serves {o dissuade private prison
companies from conducting research and development into innovative correctional
programming, as the tiny customer base tends to demand only those services that mimic

Thou Shalt Not: Sexual Misconduct by Prison and .

¥ { Jail Chaplains by David M. Reutter Traditionally, the

role of a chaplain in the correctional ...

what the govemments themselves are accustomed to providing.
Origins of the Artificial Market

Contracting out of noncustodial prison services such as medical care, food service,
maintenance, education and mental health services has been practiced for a long time and
with litlle controversy. Contracting out of custody services, for which there is no free market
analogue, is much more controversial. The deinstitutionalization movement in juvenile
corrections during the 1970s initiated a number of experiments in privatized services and
custody for juveniles. A major step toward contracted custody of adults occurred when the
Immigration and Naturalization Service (INS), the forerunner {o today’s Immigration and
Customs Eniorcement (ICE), decided in 1983 to partially oufsource the detention of
undocumented immigrants in its custody. In the summer of 1983, the INS issued a request
for proposals and the newly-formed Corrections Corporation of America {CCA) submitted
the winning bid.

Likewise, the community corrections movement in the adult system involved contracting out
of the custody function in many low-security adult faciliies. Minnesota passed the
Community Corrections Actin 1871, and 25 states followed suit with similar legisiation over
the next 12 years. Community corrections legislation transferred funding from state-level
departrents of correction fo local governments which, in turn, used the funds for halfway
house programs and other services for lower-level offenders. Many jurisdictions turmed fo
private contractors fo operate these facilities.

In 1986, Management and Training Corporation (MTC) secured a contract fo operate a
community corrections facility in Eagle Mountain, California. Also in 1986, the State of
Kenfucky contracted out the development and operation of a 200-bed minimum-security
facility in Marion County. Another newly-formed company, the U.S. Corrections Corporation,
was awarded the contract. Similarly, the U.S. Bureau of Prisons (BOP) began contracting
out the operation of low-security halfway house programs to the private sector during this
time. Another early private prison company, Correctional Services Corporation, originally
Esmor Correctional Corp., began business in 1988 with two contracts from the BOP fo
operate haliway houses in New York City.

These early enfrants to the incarceration services market found a political climate supportive
of privatization in several states, including Kentucky, Tennessee, Texas, Florida, Arizona,
New Mexico and Louisiana. By 1994 there were approximately 20 companies actively
seeking confracts to either build and manage company-owned prisons or manage existing
facififies owned by federal, state and local jurisdictions.

The Suppiy Side of the Incarceration Services Industry
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The traditional industrial life cycle model suggests that new markets move through a
process marked by four siages: fragmentation, shakeout, maturity and decline. The
fragmentation period occurs when the industry is new, many enfrepreneurs enter the
market, and they operate at fow volume and tend to serve narrow geographic areas.
Eventually, a shakeout period oceurs as some companies become more efficient and the
less efficient ones fail to stay in business. Growth and competition are strongest during this
period, as are the profits of the largest companies. The industry reaches maturity when
growth slows and surviving companies try to solidify their positions in the industry. At some
later time, the industry moves into decline as the demand for the product or service drops
and companies seek new ways to recover profitability.

The decade of the 1990s witnessed the rapid growth of prison privatization, consolidation of
the industry and the cooling off of growth rates as the decade ended. The industry moved
through the traditional life cycle stages offragmentation fo maturity during this period. The
industry experienced {remendous growth from 1992 fo 1998, averaging an increase in
capacity of 36% each year. But from 1999 to 2006, growth declined to an average rate of
under 4% per year, As market maturity is commonly defined as reaching a state of
equilibrium marked by the absence of significant growth or innovation, the industry reached
maturity as the new millennium began.

The shakeout stage of the industry is reflected in the difference beiween the companies

" doing business in 1996 and those doing business in 2011. In 1996, there were 14
companies with private prison contracis in the United States. Table 1 lists these companies,
their rated capacity and their market share of U.S. privaie prison business. A common
measure of the dominance of companies in a given market is the market concentration ratio
(CR), or the percenfage of fotal industry sales (or capacity, or employment, or value added
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or physical output) contributed by the four leading firms ranked in order of market share. A
market is considered o have a high CR when the four leading firms control over two-thirds
of market share, a moderate concentration when the ratio falls between one-third and two-
thirds, and a low concentration when the top four companies confrof less than a third of total
market share.

The four-firm market concentration ratio of the private prison industry was 86% in 1996, a
significantly high level of concentration. But by the end of 2011 only seven companies
remained in the private prison business, and the market share of the top four firms
increased to 92% {see Table 2).

Acquisitions and Ethical Challenges

The rise in conceniration ratio means that the industry as a whole has become less
competifive. Five of the companies that disappeared between 1996 and 2011 (U.S.
Corrections Corporation, Comectional Services Corporation, Comell Corrections, Inc.,
Fenion Security, Inc. and Correctional Systems, inc.) were acquired by larger companies.
Four other firms went out of business (Bobby Ross Group, Capitat Correctional

Resources, Dove Development Corporation and Maranatha Production Company, LLC).
Three newcomers, LaSalle Southwest Corrections, Louisiana Corrections Services and
Emerald Companies, are small and regionally-based in Texas and Louisiana. A review of
the ongoing concentration in the market is illustrative of shakeouts in the industry and of
some of ihe ethically-challenged behavior that can attend to the process of profit seeking.
The largest company ~ Correclions Corporafion of America ~ acquired the third-ranked
company, U.S. Corrections Corporation, in 1998, U.S. Corrections, based in Kentucky, had
much in commeon with Tennessee-based CCA. Both companies were founded by
entrepreneurs who were well connected with the political establishment in their state. One of
CCA's founders, Thomas W. Beasley, was a former chair of the siate Republican Party and
rmanaged the successful 1978 gubematorial campaign of Lamar Alexander. Honey
Alexander, the governor's wife, was an early investor in CCA. U.S. Corrections Corporation,
based in neighboring Louisville, did all of its business in Kentucky prior to 1995. Executives
of the company contributed over $77,000 to political campaigns in the state between 1987
and 1893, including $23,000 to Governor Wallace G. Wilkinson and his wife Martha.

Clifford Todd, the CEQ of U.S. Corrections, was implicated in a payoff scandal involving the
company’s coniract fo run the county jail in Louisville. He was arrested by the FBI in 1994,
pleaded guilty to mail fraud and was sentenced to 6 months in jail and fined $250,000. He
sold his stake in the company for $15 million in 1894. At the time of the buyout by CCA, U.S.
Corrections owned a total of four facilities in Kentucky, Ohio and North Carolina with a
capacify of 5,275 beds, and had contracts to manage publicly-owned facilities in Kentucky,
Florida and North Carolina with a capacity of 5,743 beds.

The second-largest company in 1996, Wackenhut Corrections Corporation (WCC), was
formed in 1984 as a subsidiary to security firn Wackenhut Corporation, which was founded
by George Wackenhut, a former FBI agent. Qver the ensuing years, WCC grew fo become
one of the largest private prison companies in the world. The company began providing
residential services for at-risk juveniles and young adulfs under the Job Corps program.
WCC went public in 1994 (with Wackenhut Corporation as the majority shareholder). In
2002, the Danish company Group 4 Falck merged with the Wackenhut Corporation and,
indirectly, became the owner of 57% of WCC's stock. in 2003, WCC bought out Group 4
Falck’s interest in the company and changed its name to the GEO Group, Inc. The GEO
Group acquired the industry's seventh-largest company, Correctional Services Corporation
(CSQC), in 2005 and Comel! Corrections, the fifth-largest company, in 2010.

Founded in 1989, CSC operated under several different names, including Esmor
Correctional Services, Inc. The company was founded by the owners of a welfare hotef in
New York City and began its prison business operating halfivay houses under contract with
the BOP. CSC also managed the INS Detention Center in Elizabeth, New Jersey,
remembered best for a June 1995 riot in which 300 detainees took over the facility in protest
of poor conditions of confinerment. Esmor siaif fled from the detention center, leaving order
to be restored by federal, state and local law enforcement officers. The INS closed the
facility after the riot, noting that CSC guards had abused defainees, gave them spoiled food
and deprived them of sleep. The facility was reopened in 1997. ’

Later, in 2003, CSC was fined $300,000 by the New York State Lobbying Commission for
failing to report free transportation, meals and gifts given to a dozen state legislators from
Brooklyn and the Bronx. The fine was the largest the stale had ever imposed on a company
for violating the state’s lobbying laws. In May 2008, the Securities and Exchange
Commission (8EC) filed charges against three Fort Lauderdale, Florida physicians, alleging
insider trading in GEO Group's 2005 acquisition of CSC. According to the complaint, one of
the three worked as a consultant fo GEO and had a son who worked in GEQ’s finance
department, where he allegedly learned of the pending deal. The three were charged with
illegally purchasing $390,000 in CSC stock before the acquisition. Two of the defendants
entered into seftlement agreements while the third was cleared of the charges.

Another GEO acquisition, Cornell Corrections, Inc., had been the third-largest prfvate prison
company in 2006, with 8% of industry market share. incorporated in 1994, the company built
its business primarily with youth services and community-based rehabilitation programs for
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adults. Pirale Capital, LLC, a hedge fund firm, acquired a 13% interest in Comell in 2004,
becoming the company’s largest shareholder, and replaced several board members and the
company's CEO with financiers more oriented toward short-term growth. Pirate Capital
unloaded its shares of Cornell in 2006 in the midst of an SEC investigation over its stock
sales practices, several bad investment decisions and company downsizing. The company
wammed its stockholders in 2009 of looming problems in managing indebtedness of some
$303 million. GEO Group bought Cornell, along with its debt, in 2010.

Management and Training Corporation (MTC) is the third-largest company currently
providing incarceration services. MTC is a privately-held Utah-registered company that
gained expertise in working with at-risk young people as a major provider of Job Corps
programs. The company first entered the private prison market in 1987 when it received a
contract 1o raanage the Eagle Mountain Community Correctional Facility in Desert Center,
California (which experienced a major riot that resulted In the deaths of two prisoners in
2003). MTC expanded slowly and steadily since 1987 and now runs a total of 20
correctional faciliies in Arizona, California, Florida, Idaho, Mew Mexico, Ohic and Texas.

The company’s generally positive reputation as a job training provider has been tarnished
by its corrections experience. In 1987, MTC hired the former director of the Utah
Department of Corrections, Lane McCotler, as Director of Cormrections Business
Development. McCotier was weli connected in pro-privatization states, having served as
director of both the Texas Department of Criminal Justice and the New Mexico Corrections
Depariment before serving as the corrections head in Utah. He left the Utah DOC job in the
midst of an investigation over the death of a prisoner with schizophrenia who had been
shackled te a hard piasfic chair for the final sixteen hours of his life.

in 2003, MTC’'s Santa Fe, New Mexico facility was under investigation by the U.S. Justice
Depariment for unsafe conditions and poor quality prisoner medical care while McCotter
was employad with the company. Nonetheless, that same year he was appointed by
Attomey General John Ashcroft to serve on a U.S. Department of Justice team
commissioned to assess and implement a plan for rebuilding Iraq’s criminal justice system.
The team’s final act before leaving Irag was to conduct a ribbon cutling ceremony at the
refurbished Abu Ghraib prison, a centerpiece of their corrections planning.

Although the facility was empty when McCotter left Iraq, the work of the commitiee of
experts was indelibly stained by the infamous events that subsequently occurred at the
piison and from on-going human rights abuse allegations in prisons under the direct
supervision of other committee mermnbers.

MTC was also involved in a failed experiment in prison.privatization in Canada. in 2001, the
company won a five-year contract {o operate the Central North Correctional Centre (CNCC)
in Ontario as part of a pilot project io compare operations of the CNCC faciiity with a similar
publicly-run prison, the Cenfral East Correctional Centre. The government hired
PricewaterhouseCoopers to evaluate the two prisons across a variety of dimensions. The
evaluation found that the public prison outperformed the MTC facility overall. While the MTC
prison was cheaper o operate and provided a greater variety of programming than the
goveyriment facility, the public prison rated significantly better on security, recidivism rates,
health care and communily impact. Based on the resulis of the experiment, Ontario decided
fo fum management of the privatized facility over to the public sector.

Community Education Centers (CEC), incorporated in 1996, rounds out the quartet of
companies that confrol 92% of the current incarceration services market. Like MTC, CEC is
a privately-held company whose finances and governance structure are nmuch less
transparent than Is the case with publicly-held companies. Until a few years ago, CEC's
business was concentrated in providing community-based residential, re-entry and.
rehabilitative services ta offenders, mostly in New Jersey and Pennsylvania, but the
company moved into the secure incarceration services business with its acquisition of
CiviGenics in 2007.

CiviGenics was founded in 1995 in Marlboro, MA by Roy Ross, the former president of
Spectrum Health Systems, inc., a nonprofit company that provided drug and alcohot
treatment services for prisoners in the Massachusetts Department of Corrections. Ross
arranged & contract for CiviGenics to provide management of Spectrum's Massachuseits in-
prison treatment programs. In 1296, CiviGenics acquired Fenton Security, Inc., a small
company that had management contracts fo operate two county jails in Colorado. Tom
Rapone, a former Secretary of Public Safety in Massachusetfs, joined CiviGenics as the
firm’s Chief Operating Officer. CiviGenics expanded its secure custody operations and by
1988 operated several small jail facilities, employed more than 1,000 staff and had revenues
of more than $30 million. : )

In July 1999, the Ohio Department of Rehabifitation and Correction (ODRC) awarded
CiviGenics a $14.9 million contract to operate the newly-built North Coast Correctional
Treatment Facility (NCCTF) in Grafton. However, the ODRC elected not to renew ils
contract with CiviGenics when the contract expired in July 2001, citing problems with high
staff furnover (including five different wardens in its first 18 months), repeated failure to
maintain minimum staffing levels and problems with over-billing the state for positions that
remained uncovered. The ODRC subsequently awarded the contract to MTC, which
continues to operate the NCCTF facility.
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In 2004, the Massachuselts State Auditor completed an audit that found Spectrum Health
Systems had misused $17.4 million in state money, with $10.2 million of the fotal amount
involving excessive paymenis fo CiviGenics. The maiter was settled in January 2007 in an
agreement that required CiviGenics fo repay the state $3.4 million and Roy Ross 1o repay
$650,000. With its acquisition of CiviGenics in 2007, CEC became the fourth largest private
prison company in the U.S.

The Demand Side of the incarceration Services Industry

The demand side of prison privatization, like the oligopoly of private prison companies, is
also highly concentrated. The potential customers in the private prison market are
govermnment agencies at the federal, state and local level that operate jall, prison and
detention programs. At the federal level, the Bureau of Prisons, the U.S. Marshals Service
and Immigration and Customs Enforcement all manage a variety of custody facilities. The
four branches of the military also operate facilities for military personnel sentenced under
the Uniform Code of Military Justice. Of course, the 50 states and the District of Columbia
each have departments of correction.

According fo the Bureau of Justice Stafistics, there are some 1,821 state and federal
correctional facilities, not counting facilities operated by the U.S. Marshals Service and ICE.
At the focal level, counties and cities operate about 2,875 jail facilities in the United States.
In sum, the potential consumer base of the private prison industry numbers somewhere in
the area of 4,700 facilities.

After over 25 years of correctional privatization, there are fewer than 200 private correctionat
facilities in the United Staies — only about 4% of all facilities. The federal government is the
most actively involved in privatization, with 16.3% of federal prisoners serving time in private
facilities. State governments are next, with 6.6% of staie prisoners in private facilities.
However, whereas 60% of all correctional facilities in the United States are ai the local level,
only about two dozen city and county jurisdictions (1.7% of the total) contract with private
companies {o operate their jails and detention centers.

In practice there are very few buyers of privatized incarceration services, and the federal
government is the largest sirigle customer. Between 2000 and 2008, the number of state
prisoners placed in private prisons increased by about 25%, from 75,018 o 93,537. In the
federal system, however, the number increased from 15,525 to 32,712, or about 110%.
During the same period, the number of states placing some portion of their prisoners in
private faciliies actually declined from 30 states to 27.

There are in practice only fiity-four “customers” buying incarceration services from the
private prison industry — the three federal agencies, twenty-seven state departments of
correction and two dozen local jurisdictions. Within this small customer base, the federal
government plus eight states (Texas, Florida, Arizona, Oklahoma, Colorado, Tennessee,
California and Mississippi) collectively account for more than 70% of all private prison
business. In effect, the market of buyers constitutes an oligopsony, or a market form in
which only a few customers buy a certain good and therefore possess the power to affect
pricing. The fwo largest publicly-traded private prison companies recognize their
dependency on a limited number of govemmental customers as a threat to their profitability
and include a warning to stockholders to that effect in their annual reports.

At CCA, just three federal govemment agencies, the BOP, ICE and the U.S. Marshals,
accounted for 43% of the company'’s total revenue for fiscal year 2010, or $717.8 million.
The state of California, which is placing thousands of prisoners out-of-state in an effort to
reduce in-state prison populations, provided 13% of CCA's total revenue for fiscal year
2010, or $214 million. GEO Group reports that while they have a total of 45 govemmental
clients {customers), 4 of those clients accounied for over 60% of their U.S.-based revenue
(BOP, ICE, U.S. Marshals and the State of Florida). Among those, the three federal
agencies combined are responsible for 53% of GEO Group’s fotal U.S. revenue,

The oligopsony of governmental consumers serves to discourage innovation. In practice,
government purchasers of incarceration services have required that private prison
companies simply duplicate policies and procedures practiced in public prisons, to the effect
that the standard operating procedures of most private prison programs closely mirror those
of public prisons in the same state. Notably, none of the companies have distinct and viable
research and development departments as would be expected in an industry that values
innovation. Private prison companies encourage the adoption of public prison practice,
rather than the development of innovafive practice, by actively recruiting management-level
staff from within the public sector.

As a case in point, a review of the background of CCA’s facility management staff suggests
a widespread practice of mining the public corrections system for managers. Among the
wardens of 63 of the company’s cormrectional facilities, nearly two-thirds formerly worked in
state departments of correction (36 wardens) or the federal BOP (5 wardens). The most
warden-rich jurisdiction was the Texas Department of Criminal Jusfice, from whence 28% of
all CCA wardens were recruited. These experienced staifers bring a degree of order and
controf to the company’s private prisons, but they are not likely to be hired for their spirit of
experimentation and innovation.

Argusbly, private prisons are not looking to be innovative unless it is a way of cufting costs.
The most common way for these companies to make money from government contracts is
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by reducing personnel expenses. Because labor represents about 80% of the operating cost
of a prison, much of the cost savings in private prisons results from paying private
correctional officers less than comparable public correctional officers. But this advantage
begins to erode in a market where private companies are dependent upon contract
renewals (with more experienced staf) rather than new facilities (with new, entry-level staff).
Even as labor rates vary among the states, public sector correctional officer starting salaries
average $28,000 across all states with a (one standard deviation) range between $23,000
and $34,200. By comparison, the Bureau of Labor Stafistics reports 2 mean annual salary of
$42 270 for alt occupations in the United States (in May 2008). Public sector prison staff '
salaries are very fow already, suggesting that it is not easy for the private sector to continue
fo undercut the government in personnel costs.

Conclusion

The increasing conceniration of market share among the fop four companies and the
declining number of companies in the incarcerafion services market mean that governments
considering the privatization opfion will find a decreasing competitive enviranment when
seeking confract bids. la 1995, for example, a total of seven companies submitted bids in
response lo a Arkansas Department of Comrections request for proposals for fwo new
privately-operated prisons. In contrast, a 2006 request for proposals to manage a private
prison in Pennsylvania yielded only two bidders. With market maturation and increased
concentration, it is increasingly difficuit for new companies to get into the business and for
marginal performers {o stay afloat,

Ofigopoly theory and industry life cycle theory suggest that the remaining companies will be
less competitive overall, séeking interdependent relationships with their competitors to help
secure their position now that industry growth rates have cooled. As this scenario continues
to unfold, any possibility of meaningful cost savings from privatization will decline over time.
A recent study of private prison costs in Arizona found that this has already occurred, as the
cost of incarcerating minimum-security prisoners has reached parity belween state prisons
and private prisons while the cost of housing medium-security prisoners is now actually
lower in state prisons than in private facilities.

The private prison industry bears a fair share of the responsibility for not registering a better
showing in research resulfs. Despite the fact that it has hired away from the public seclor
many "best and brightest” correctional staff, the industry's penchant for financially rewarding
its executives and top managers has drained resources that could have been devoted fo
program research and development.

Govemnmenis have also played a role in the failure of private prisons to perform beiter,
particularly in the area of program qualily. As an oligopsony, govemnments hold the power fo
be more demanding in the area of performance yet have systematically failed to do so.

In the main, coniracting governments have simply abdicated demand for increasing program
quality, setlling for an illusory decrease in program costs. Given the history of “iron friangle”
retationships that intertwine the private prison industry and govemment officials, this failure
is perhaps not surprising,

One of the more depressing statistics to emerge in criminal justice in recent years is the fact
that two-thirds of released prisoners are re-arrested within three years. Enlightened
government officials around the counrtry have realized that they can reduce correctional
expenditures only by focusing their efforts on reducing recidivism, not by buifding or
contracting for more prison space, Govemment jurisdictions that are having the greatest
success in reducing corectional expenditures are those that are furning to evidence-based
practice fo guide sentencing decisions and devoting correctional resources toward programs
praven fo reduce recidivism. Prison is not one of them. In enlightened Junsdlctmns
incarceration rates are beginning to decline.

As this trend continues, the private prison industry will eventually enter the fourth stage of
the indusirial life cycle — decline — and will begin shedding some of its capacity. Some
companies have already sighted this trend on the horizon and have begun developing
alternative business opporfunities in areas such as electronic monitoring and prisoner health
care. For those government agencies with heavy reliance on private prisons, decline in the
industry will pose new problems as companies shed unprofitable contracts and simply walk
away. Albert.Einstein suggested that insanity is doing the same thing over and over again
and expecting different results. If a quarter century of experience with prison privatization
has not led to hetfer quality and cost outcomes, it is time to take a more sane approach.

Richard Culp is an Associate Professor of Public Administration at John Jay College of
Criminat Justice in New York City and the Coordinator of the Bachelor of Science in Criminal
Justice Management program. He is also a member of the docioral faculty in Criminal

Justice at the Graduate Center of the City University of New York and serves as Deputy
Executive Officer of the CUNY Criminal Justice Doctoral Program. Professor Culp’s

research has been published in Justice Quarterly, Journal of Contemporary Criminal

Justice, Criminal Justice Policy Review, The Prison Journal and the Journal of Public Affairs
Education. ’

Thié article includes new and expanded research findings previously published in "Prison
Privatization Tums Twenty-five.” in K. lsmaili (Ed.) U.S. Criminal Justice Policy: A
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The Failed Promise of Prison Privatization
by Richard Culp, Ph.D.

We have been experimenting with prison privatization in the U.S. now for over tweniy-five
years. The privatization idea originated out of a notion that the private sector, with its
competition-driven efficiency and innovation, could operate prisons of higher quality and
tower cost than the public sector. Create a market for incarceration services, the argument
ran, and the market will work its magic, improving prison conditions and rehabifitative
outcomes while saving the taxpayers millions of dollars. That market has effectively been
created over the past quarter century and we have now arrived at a place where prison
privatization has been studied extensively and evaluated rigorously.

Although hyperbole continues fo propel prison privatization policy along, research findings
are inconfrovertible: even in the best private prisons, quality of prisoner care is no befter
than in pubhc: prisons and the cost advantage of privatization, which initially accounted for
minimal savings, is steadily eroding as the private prison industry matures.

The big promises of prison privatization —less cost, higher quality — have simply not .
materialized, Despite these disappointing results, prison- privatization advocacy maintains -
fraction in diverse jutisdictions as policymakers from Ohio to Florida and from Maine to
California seek expedient solutions to budget shortfalls triggered by a lingering great
recession.

In retrospect, it should come as no surprise that prison privatization would fail fo five up to its
promises. There are several reasons for this. First, free market solutions to social problems
like crime assume, after all, that there are “free” markets for appropriate services. However,
there is no such thing as a natural market for the services provided by private prison
companies. On the conirary, the markefplace for incarceration services is created by the
government, for the government. 1t is an artificial market. Many of the services that have
been privatized by government (e.g., custodial services, food preparation, medical care) are

- provided by the private sector independently of the government’s decision fo privatize or
not. There is a free market analogue for many kinds of services that govemments routinely
provide. Other fields such as education and health care, for example, have an active market
of existing nonprofit and for-profit providers willing to sell educational and healthcare
services o a huge market of potential buyers that includes both individuals and
governments.

The prison business is fundamentally different in that no one can freely purchase
incarceration services as a private individual. There is no natural market for incarceration
services. The power to incarcerate someone — to hold a person against his or her will—is a
defining characteristic of the state. The government holds a monopoly over the legitimate
use of physical force and the power fo incarcerate. Only the government has the legitimate
power fo restrict a citizen's liberty; individuals are prohibited by law from incarcerating
anoiher person under “false imprisonment” statutes. The govemment can delegate this
power on a limited basis — for example, "shopkeeper’s privilege” allows merchants fo
temporarily detain suspected shoplifters. But long-term incarceration is a different matter.
The only potential buyers who can legally purchase incarceration services are the
government jurisdictions that have custody over indicted, convicted or detained persons. In
order to privatize its incarceration function, the govermnment has had {o create a market since
one does not and cannot exist without its direct intervention.

Secondly, the development of the private prison indusiry has resulied in a highly
concentrated producer market where only four companies control over 90% of the
incarceration services business. Economic theary tells us that when production is highly
concentrated in very few companies, the market becomes an oligopoly, a markef situation
that is inherently less competitive and innovative than a market with more broad-based
representation. An oligopoly is characterized by interdependence, avoidance of
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competition and a rigid aitachiment to the status quo among the leading firms.

A third part of the story is that govemment itself unwittingly stifles innovation in the private
prison industry. Since the only legitimate customers of prison companies are the
jurisdictions that can indict, convict or otherwise detain people, the potentiat customer base
for incarceration services is very fimited. In practice, this has led to a sifuation where only a
handful of customers, an oligopsony in economic tenms, has come to dominate the
customer base. The limited number of customers serves o dissuade private prison
companies from conducting research and development into innovative correctional
programming, &s the tiny customer base tends to demand only those services that mimic
what the govemments themselves are accustomed to providing.

Origins of the Arlificial Market

Coniracling out of noncustodial prison services such as medical care, food service,
maintenance, education and menial health services has been practiced for a fong time and
with litile controversy. Contracting out of custody services, for which there is no free market
analogue, is much more controversial. The deinstitutionalization movement in juvenile
corrections during the 1970s initiated a number of experiments in privatized services and
custody for juvenifes. A major step toward confracted custody of adults occurred when the
Immigration and Naturalization Service (INS), the forerunner fo today’s Immigration and
Customs Enforcement (ICE), decided in 1983 to partially outsource the detention of
undocumented immigrants in its custody. In the summer of 1983, the INS issued a request
for proposals and the newly-formed Corrections Corporation of America (CCA) submitted
the winning bid.

Likewise, the community corrections movement in the adult system involved ceniracting out
of the custody function in many low-security adult facilities. Minnesota passed the
Community Corrections Actin 1971, and 25 states followed suit with similar legislation over
the next 12 years. Community corrections legislation transferred funding from state-leve!
departments of correction to local governments which, in turn, used the funds for halfway
house programs and other services for lower-level offenders. Many jurisdictions turned to
private contractors to operate these facilities. ‘

In 1886, Management and Training Corporation (MTC) secured a contract to operate a
cormmunity corrections facility in Eagle Mountain, California. Also in 1986, the Siate of
Kentucky contracted out the development and operation of a 200-bed minimum-security
facility in Marion County. Another newly-formed company, the U.S. Corrections Corporation,
was awarded the confract. Similarly, the U.S. Bureau of Prisons (BOP) began contracting
out the operation of low-security halfiway house programs to the private sector during this
time. Ancther early private prison company, Correctional Services Corporation, originally
Esmor Correctional Corp., began business in 1989 with fwo confracts from the BOP o
operate halfway houses in New York City.

These early enfrants to the incarceration services market found a polifical climate supportive
of privatization in several states, including Kentucky, Tennessee, Texas, Florida, Arizona,
New Mexico and Louisiana. By 1994 there were approximately 20 companies actively
seeking confracts fo either build and manage company-owned prisons or manage existing
facilities owned by federal, state and local jurisdictions.

The Supply Side of the Incarceration Services Industry

The traditional industrial life cycle mode! suggests that new markets move through a
process marked by four siages: fragmentation, shakeout, maturity and decline. The
fragmentation period occurs when the industry is new, many entreprensurs enter the
market, and they operate at low volume and tend fo serve narrow geographic areas.
Eventuaily, a shakeout period occurs as some companies become more efficient and the
less efficient ones fail to stay in business. Growth and competifion are strongest during this
period, as are the profits of the largest companies. The industry reaches maturity when
growth slows and surviving companies try to solidify their positions in the industry. At some
later time, the industry moves into decline as the demand for the product or service drops
and companies seek new ways fo recover profitability.

The decade of the 1990s witnessed the rapid growth of prison privatization, consolidation of
the industry and the cooling off of growth rafes as the decade ended. The indusfry moved
through the traditional life cycle stages offragmentation to maturity during this period. The
industry experienced tremendous growth from 1992 to 1998, averaging an increase in
capacity of 36% each year. But from 1999 o 2006, growth declined to an average rate of
under 4% per year. As market maturity is commonly defined as reaching a state of
equilibrium marked by the absence of significant growth or innovation, the industry reached
maturity as the new millennium began.

The shakeout stage of the industry is reflected in the difference beiween the companies
doing business in 1896 and those doing business in 2011. In 19986, there were 14
companies with private prison contracts in the United States. Table 1 lists these companies,
their rated capacity and their market share of U.S. private prison business. A common
measure of the dominance of companies in a given market is the market concentration ratio
(CR), or the percentage of total industry sales (or capacity, or employment, or value added
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or physical output) contributed by the four teading firms ranked in order of market share. A
market is considered o have a high CR when the four leading firms control over two-thirds
of market share, a moderate concentration when the ratio falls between one-third and two-
thirds, and a low concentration when the top four companies control less than a third of fotal
market share.

The four-firm market concentration ratio of the private prison industry was 86% in 1996, a
significantly high level of concentration. But by the end of 2011 only seven companies
remained in the private prison business, and the market share of the top four firms
increased to 92% (see Table 2).

Acquisitions and Ethical Challenges

The rise in concentration ratio means that the industry as a whole has become less
competitive. Five of the companies that disappeared between 1996 and 2011 (U.S.
Corrections Corporation, Correctional Services Corporation, Cornell Gorrections, Inc.,
Fenton Security, Inc. and Correctional Systems, Inc.) were acquired by larger companies.
Four ofher firms went out of business (Bobby Ross Group, Capital Correctionat

Resources, Dove Development Corporation and Maranatha Production Company, LLC).
Three newcomers, LaSalle Southwest Corrections, Louisiana Corrections Services and
Emerald Companies, are small and regionally-based in Texas and Louisiana. A review of
the ongoing concentrafion in the market is jilustrative of shakeouis in the industry and of
some of ihe ethically-chaflenged behavior that can attend to the process of profit seeking.
The largest company — Gorrections Corporation of America — acquired the third-ranked
company, U.S. Corrections Corporation, in 1998. U.S. Corrections, based in Kentucky, had
much in cormmon with Tennessee-based CCA. Both companies were founded by
entrepreneurs who were well connected with the political establishment in their state. One of
CCA's founders, Thomas.W. Beasley, was a former chair of the state Republican Party and
managed the successful 1978 gubematorial campaign of Lamar Alexander. Honey
Alexander, the governor's wife, was an early investor in CCA. U.S. Comections Carporation,
based in neighboring Louisville, did alf of its business in Kentucky prior fo 1995. Executives
of the company contributed over $77,000 fo political campaigns in the state between 1987
and 1993, including $23,000 to Govemor Wallace G. Wilkinson and his wife Martha.

Clifford Todd, the CEO of U.8. Corrections, was implicated in a payoff scandal involving the
company’s confract fo run the county fail in Louisville. He was arrested by the F8l in 1994,
pleaded guilty fo mail fraud and was sentenced fo 6 months in jail and fined $250,000. He
sold his stake in the company for $15 million in 1994, At the time of the buyout by CCA, U.S.
Corrections owned a toial of four facilities in Kentucky, Ohio and North Carolina with a
capacity of 5,275 beds, and had confracts to manage publicly-owned facilities in Kentucky,
Florida and North Carolina with a capacity of 5,743 beds. )

The second-largest company in 1996, Wackenhut Corrections Corporation (WCC), was
formed in 1984 as a subsidiary to security firm Wackenhut Corporation, which was founded
by George Wackenhut, a former FBI agent. Qver the ensuing years, WCC grew to become
one of the largest private prison companies in the world. The company began providing
residentiaf services for at-risk juveniles and young adulifs under the Job Corps program.
WCC went public in 1994 (with Wackenhut Corporation as the majority sharehalder). In
2002, the Danish company Group 4 Falck merged with the Wackenhut Corporafion and,
indirectly, became the owner of 57% of WCC's stock. In 2003, WCC bought out Group 4
Falck’s interest in the company and changed its name fo the GEO Group, Inc. The GEO
Group acquired the indusfry’s seventh-largest company, Correctional Services Corporation
{CSQC), in 2005 and Comell Corrections, the fifth-largest company, in 2010.

Founded in 1989, CSC operated under several different names, including Esmor
Correctional Services, Inc. The company was founded by the owners of a welfare hotel in
New York City and began its prison business operating halfway fouses under contract with
the BOP. CSC also managed the INS Detention Center in Elizabeth, New Jersey,
remembered best for @ June 1995 riot in which 300 detainees took over the facility in protest
of poor conditions of confinement. Esmor staff fled from the detention center, leaving order
to be restored by federal, state and local law enforcement officers. The INS closed the
facility after the riot, noting that CSC guards had abused detainees, gave them spoiled food
and deprived them of sleep. The facility was reopened in 1997. '

Later, in 2003, CSC was fined $300,000 by the New York State Lobbying Commission for
failing to report free transportation, meals and gifts given to a dozen state legisfators from
Brooklyn and the Bronx. The fine was the largest the state had ever imposed on a company
for violating the state's lobbying laws. In May 2008, the Securities and Exchange
Commission (SEC) filed charges against three Fort Lauderdale, Florida physicians, alleging
insider trading in GEO Group’s 2005 acquisition of CSC. According to the complaint, one of
the three worked as a consultant fo GEO and had a son who worked in GEQ's finance
department, where he allegedly learned of the pending deal. The three were charged with
illegally purchasing $390,000 in CSC stock before the acquisition. Two of the defendants
entered into settlement agreements while the third was cleared of the charges.

Another GEO acquisition, Cornell Comrections, Inc., had been the third-largest prfvate prison
company in 2006, with 8% of industry market share. Incorporated in 1994, the company built
its business primarily with youth services and community-based rehabilitation programs for
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adulfs. Pirate Capifal, LLC, a hedge fund firm, acquired a 13% interest in Comell in 2004,
becoming ihe company’s largest shareholder, and replaced several board members and the
company's CEO with financiers more oriented toward short-term growth. Pirate Capital
unloaded its shares of Cornell in 2006 in the midst of an SEC investigation over its stock
sales practices, several bad investment decisions and company downsizing. The company
wamed its stockhalders in 2009 of looming problems in managing indebtedness of some
$303 million. GEO Group bought Cornell, along with ifs debt, in 2010.

Management and Training Corporation (MTC) is the third-largest company currently
providing incarceration services. MTC is a privately-held Utah-registered company that
gained expertise in working with at-risk young people as a major provider of Job Corps
programs. The company first entered the private prison market in 1987 when it received a
contract to manage the Eagle Mountain Community Correctional Facility in Desert Center,
California (which expesienced a major riot that resulted in the deaths of two prisoners in
2003). MTC expanded slowly and steadily since 1987 and now runs a total of 20
correctional facilities in Arizona, California, Florida, Idaho, New Mexico, Ohio and Texas.

The company’s generally positive reputation as a job training provider has been tarnished

by its corrections experience. In 1897, MTC hired the former director of the Utah

Department of Corrections, Lane McCotier, as Director of Corrections Business

Development. McCotter was well connected in pro-privatization states, having served as ,
director of both the Texas Depariment of Griminal Justice and the New Mexico Corrections '

Department before serving as the corrections head in Utah. He left the Ufah DOC job in the

midst of an investigation over the death of a prisoner with schizophrenia who had been

shacided to a hard plasiic chair for the final sixteen hours of his life.

in 2003, MTC’s Santa Fe, New Mexico facility was under investigation by the U.S. Justice
Department for unsafe conditions and poor quality prisoner medical care while McCofter
was employad with the company. Nonetheless, that same year he was appointed by
Attorney General John Ashcroft to serve on a U.S. Depariment of Justice team
commissioned fo assess and implement a plan for rebuilding Iraq’s criminal justice system.
The team’s final act before leaving fraq was to conduct a ribbon cutting ceremony at the
refurbished Abu Ghraib prison, a centerpiece of their corrections planning.

Although the facility was empty when McCotter left Iraq, the work of the commitiee of
experts was indelibly stained by the infamous events that subsequently occurred at the
piison and from on-going human righis abuse allegations in prisons under the direct
supervision of other commiitee members.

MTC was also involved in a failed experiment in prison.privatization in Canada. in 2001, the
company won a five-year contract to operate the Central North Correctional Centre (CNCC)
in Ontario as part of a pilot project fo compare operations of the CNCC facility with a similar
publicly-run prison, the Central East Correctional Centre. The government hired
PricewaterhouseCoopers to evaluate the two prisons across a variety of dimensions. The
evaluation found that the public prison outperformed the MTC facility overall. While the MTC
prison was cheaper fo operate and provided a greater variety of programming than the
government facility, the public prison rated significantly better on security, recidivism raies,
health care and community impact. Based on the resulis of the experiment, Onfario decided
fo turn management of the privatized facility over to the public sector.

Community Education Centers (CEC), incorporated in 1996, rounds out the quartet of
companies that control 92% of the current incarceration services market. Like MTC, CEC is
a privately-held company whose finances and governance structure are much less
transparent than is the case with publicly-held companies. Until a few years ago, CEC's
business was concentrated in providing community-based residential, re-entry and.
rehabilitative services to offenders, mostly in New Jersey and Pennsylvania, but the
-company moved into the secure incarceration services business with its acqulsmon of
CiviGenics in 2007.

CiviGenics was founded in 1995 in Marlboro, MA by Roy Ross, the former president of
Spectrum Health Systems, Inc., a nonprofit company that provided drug and alcohol
treatment services for prisoners in the Massachusetis Department of Corrections. Ross
arranged & contract for CiviGenics {o provide management of Spectrum’'s Massachusetis in-
prison freatment programs. In 1996, CiviGenics acquired Fenton Security, Inc., a small
company that had management contracts o operate two county jails in Colorado. Tom
Rapone, a former Secrefary of Public Safety in Massachusetfs, joined CiviGenics as the
firm’s Chief Operating Officer. CiviGenics expanded its secure custody operations and by
1993 operated several smiali jail facilities, employed more than 1,000 staff and had revenuss
of more than $30 million.

in July 1899, the Ohio Depariment of Rehabilitation and Correction (ODRC) awarded
CiviGenics a $14.9 million coniract to operate the newly-built North Coast Correctional
Treatment Facility (NCCTF) in Grafton. However, the ODRC elected not to renew its
contract with CiviGenics when the contract expired in July 2001, citing problems with high
staff furnover (including five different wardens in its first 18 months), repeated failure to
maintain minimum staffing levels and problems with over-billing the state for positions that
remained uncovered. The ODRC subsequently awarded the contract to MTC, which
continues to operate the NCCTF facility.
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In 2004, the Massachusetts State Auditor completed an audit that found Spectrum Health
Systems had misused $17.4 million in state money, with $10.2 million of the total amount
involving excessive payments to CiviGenics. The matter was settled in January 2007 in an
agreement that required CiviGenics to repay the state $3.4 million and Roy Ross to repay
$650,000. With its acquisition of CiviGenics in 2007, CEC became the fourth largest private
prison company in the U.S.

The Demand Side of the Incarceration Services Industry

The demand side of prison privatization, like the oligopoly of private prison companies, is
also highly concentrated. The potential customers in the private prison market are
government agencies at the federal, state and local level that operate jail, prison and
detention programs. At the federal level, the Bureau of Prisons, the U.S. Marshals Service
and immigration and Customs Enforcement all manage a variety of custody facilities. The
four branches of the military also operate facilities for military personnel sentenced under
the Uniform Code of Military Justice. Of course, the 50 states and the District of Columbia
each have departments of correction.

According to the Bureau of Justice Stafistics, there are some 1,821 state and federal
correctional facilities, not counting faciliiies operated by the U.S. Marshals Service and ICE.
At the locat level, counties and cities operate about 2,875 jail facilifies in the United States.
In sum, the potential consutmer base of the private prison industry numbers somewhere in
the area of 4,700 facilities.

After over 25 years oi correctional privatization, there are fewer than 200 private correctional
facilities in the United States — only about 4% of all facilities. The federal government is the
most actively involved in privatization, with 16.3% of federal prisoners serving time in private
facilities. State govemments are next, with 6.6% of state prisoners in private facilities.
However, whereas 60% of all correctional facilities in the United States are at the local level,
only about two dozen city and county jurisdictions (1.7% of the total} confract with private
companies to operate their jails and detention centers.

In practice there are very few buyers of privatized incarceration services, and the federal
government is the largest sirigle customer. Between 2000 and 2008, the number of state
prisoners placed in private prisons increased by about 25%, from 75,018 to 93,537. In the
federal system, however, the number increased from 15,525 to 32,712, or about 110%.
During the same period, the number of staies placing some portfion of their prisoners in
private facilifies actually declined from 30 states to 27.

There are in practice only fifty-four “customers” buying incarceration services from the
private prison industry — the three federal agencies, twenty-seven sfate departments of
carrection and two dozen local jurisdictions. Within this small customer hase, the federal
government plus eight states (Texas, Florida, Arizona, Oklahoma, Colorado, Tennessee,
California and Mississippi) collectively account for more than 70% of all private prison
business. In effect, the market of buyers constitutes an oligopsony, or a market form in
which only a few customers buy a certain good and therefore possess the power {o affect
pricing. The two largest publicly-traded private prison companies recognize their
dependency on a limited number of govemmental customers as a threat fo their profitability
and include a warning fo stockholders to that effect in their annual reports.

At CCA, just three federal govemnment agencies, the BOP, ICE and the U.S. Marshals,
accounted for 43% of the company’s fotal revenue for fiscal year 2010, or $717.8 miltion.
The state of California, which is placing thousands of prisoners out-of-state in an effort to
reduce in-state prison populations, provided 13% of CCA's total revenue for fiscal year
2010, or $214 ‘million. GEOC Group reports that while they have a total of 45 governmental
clients (customers), 4 of those clients accounted for over 60% of their U.S.-based revenue
(BOP, ICE, U.S. Marshals and the State of Florida). Among those, the three federal
agencies combined are responsible for 53% of GEO Group’s fotal U.S. revenue.

The oligopsony of governmental consumers serves to discourage innovation. In practice,
govemment purchasers of incarceration services have required that private prison
companies simply duplicate policies and procedures practiced in publfic prisons, to the effect
that the standard operating procedures of most private prison programs closely mirror those
of public prisons in the same state, Notably, none of the companies have distinct and viable
research and development departments as would be expected in an industry that values
innovation. Private prison companies encourage the adoption of public prison practice,
rather than the development of innovative practice, by actively recruiting management-level
staff from within the public sector.

As a case in point, a review of the background of CCA’s facilily management staff suggests
a widespread practice of mining the public corrections system for managers. Among the
wardens of 63 of the company’s correctional facilities, nearly two-thirds formerly worked in
state departments of correction (36 wardens) or the federal BOP (5 wardens). The most
warden-rich jurisdiction was the Texas Department of Criminal Jusfice, from whence 28% of
all CCA wardens were recruited. These experienced staifers bring a degree of order and
control to the company’s private prisons, but they are not likely o be hired for their spirit of
experimentation and innovation.

Arguably, private prisons are not looking to be innovative unless it is a way of cutting costs.
The most common way for these companies to make money from government contracts is
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by reducing personnel expenses. Because labor represents about 80% of the operating cost
of a prison, much of the cost savings in private prisons results from paying private
correctional officers less than comparable public correctional officers. But this advantage
begins to erode in a market where private companies are dependent upon contract
renewals (with more experienced staff) rather than new faciliies (with new, entry-level staff).
Even as labor rates vary among the states, public sector correctional officer starfing salaries
average $28,000 across all states with a {one standard deviation) range between $23,000 ,
and $34,200. By comparison, the Bureau of Labor Statistics reports a mean annual salary of
$42,270 for alt occupations in the Uniled States (in May 2008). Public sector prison staff
salaries are very low already, suggesting that it is not easy for the private sector fo continue
fo undercut the govemment in personnel costs.

Conclusion

The increasing concentration of market share among the fop four companies and the
declining number of companies in the incarceration services market mean that governments
considering the privatization option will find a decreasing competitive environment when
seeking confract bids. in 1995, for example, a total of seven companies submitted bids in
response to a Arkansas Department of Corrections request for proposals for two new
privately-operated prisons. In contrast, a 2006 request for proposals to manage a privaie
prison in Pennsylvania yielded only two bidders. With market maturaiion and increased
concenfration, i is increasingly difficuit for new companies fo get into the business and for
marginal performers to stay afloat.

Oligopoly theory and indusiry life cycle theory suggest that the remaining companies will be
less competitive overall, séeking interdependent relationships with their competitors to help
secure their position now that indusiry growth rates have cooled. As this scenario continues
{o unfold, any possibility of meaningful cost savings from privatization will decline over time.
A recent study of private prison costs in Arizana found that this has already occurred, as the
cost of incarcerating minimum-security prisoners has reached parity between state prisons
and private prisons while the cost of housing medium-security prisoners is now actually
lower in state prisons than in private facilities.

The private prison industry bears a fair share of the responsibitity for not registering a better
showing in research results. Despite the fact that it has hired away from the public sector
many "best and brightest” correctional staff, the industry’s penchant for financially rewarding
its executives and fop managers has drained resources that could have been devoted fo
program research and development.

Governiments have also played a role in the failure of private prisons to perform better,
particularly in the area of program quality. As an oligopsony, govemments hold the power {o
be more demanding in the area of performance yet have systematically failed fo do so.

In the main, contracting governments have simply abdicated demand for increasing program
quality, setiling for an illusory decrease in program costs. Given the hisfory of “iron triangle”
relationships that intertwine the private prison industry and government officials, this failure
is perbaps not surprising.

One of the more depressing stalistics fo emerge in criminal justice in recent years is the fact
that two-ihirds of released prisoners are re-arrested within three years. Enlightened
government officials around the country have realized that they can reduce correctional
expenditures only by focusing their efforts on reducing recidivism, not by building or
confracting for more prison space. Govemment jurisdictions that are having the greatest
success in reducing correctional expenditures are those that are turning to evidence-based
practice to guide sentencing decisions and devoting correctional resources toward programs
pioven fo reduce recidivism. Prison is not one of them. In enlightened jurisdictions,
incarceration rates are beginning to decline. '

As this trend confinues, the private prison industry will eventually enter the fourth stage of
the industrial life cycle — decline — and will begin shedding some of its capacity. Some
coimpanies have already sighted this trend on the horizon and have begun developing
alternative business opporiunities in areas such as electronic monitoring and prisoner health
care. For those government agencies with heavy reliance on private prisons, decline in the
industry will pose new problems as companies shed unprofitable contracts and simply walk
away. Albert Einstein suggested that insanity is doing the same thing over and over again
and expecting different results. if a quarter century of experience with prison privatization
has not led to better quality and cost outcomes, it is time to take a more sane approach.

Richard Culp is an Associate Professor of Public Administration at John Jay College of
Criminal Justice in New York City and the Coordinator of the Bachelor of Science in Criminal
Justice Management program. He is also a member of the docioral faculty in Criminal

Justice at the Graduate Genter of the City University of New York and serves as Deputy
Executive Officer of the CUNY Criminal Justice Docloral Program. Professor Culp’s

research has been published in Justice Quarterly, Journal of Contemporary Criminal

Justice, Criminal Justice Policy Review, The Prison Journal and the Journal of Public Affairs
Education. ’ ’

This article includes new and expanded research findings previously published in “Prison
Privatization Turns Twenty-five.” In K. Istoaili (Ed.) U.S. Criminal Justice Policy: A

https://www.prisonlegalnews.org/23838 displayArticle.aspx : 12/15/2011

Ex XIII to Lennox B’éEJ,C[QgLé—g?@X_OOO%



Case 3:12-cv-00071-SI  Document 10-3 Filed 01/31/12 Page 27 of 45 Page ID#: 910

1 LIDULL LCEAL INCWD = LOZAL dlUviGs, Cascs auU CUOULL UCCISIONS ) -rage /01 /

Contemporary Reader (pp.183-208). Boston: Jones and Bartlett Pubiishers (2010).

l |

Sile designed and maintained by: AccuFind Internet Services Inc.®

https://www.prisonlegalnews.org/23838_displayArticle.aspx o 12/15/2011

Ex XIII to Lennox B[éﬁ,c 8&1}%?8&00086



Case 3:12-cv-00071-SI Document 10-3 Filed 01/31/12 Page 28 of 45 Page ID#: 911

EXHIBIT X1V
TO

DECLARATION OF LUCY LENNOX

9870.05 246305 Ex XIV to Lennox Dec, Pg 1 of 9



"6 10'23) 5hq xouua 01 ATX X7

/8000 xou

Case 3:12-cv-00071-SI

Document 10-3 Filed 01/31/12 Page 29 of 45 Page ID#: 912



Case 3:12-cv-00071-SI  Document 10-3 Filed 01/31/12 Page 30 of 45 Page ID#: 913

Page 1 of 7

Prison Legal News - Legal articles, cases and court decisions

HOME BOOK SEARCH
STORE PLN

ADVERTISE SUBSCRIBE

DONATICMS

Logged in as: Lucy Lennox
Firm:
Staius: Member

« [Edit Profile|[Log Out of PLN]

Ps

CONTACT VIEW CART

Book Review | FAQ's | Interviews | PLNtinks | PLNinthe News | Annual Reports | Referral Directory

@ Articles C List Serv Messages

Thursday, December 16, 2011 12:22 PM

12 FREE ISSUES!

[nmate

lagazineService.com

[ Please visit our adverfiser above ]

The Failed Promise of Prison Privatization
by Richard Culp, Ph.D.

We have been experimenting with prison privatization in the U.S. now for over twenty-five
years. The privatization idea originated out of a notion that the private sector, with its
competition-driven efficiency and innovation, could operate prisons of higher quality and
tower cost than the public sector. Create a markel for incarceration services, the argument
ran, and the market will work its magic, improving prison conditions and rehabilitative
outcomes while saving he faxpayers millions of dollars. That market has effectively been
created over the past quarter century and we have now arrived at a place where prison
privatization has been studied extensively and evaluated rigorously.

Although hyperhole continues fo propel prison privatization policy along, research findings
are incontrovertible: even in the best private prisons, quality of prisoner care is no better
than in public prisons and the cost advantage of privatization, which initially accounted for
minimal savings, is steadily eroding as the private prison industry matures.

The big promises of prison privatization — less cost, higher quality — have simply not )
materialized. Despite these disappointing results, prison privatization advocacy maintains
traction in diverse jurisdictions as policymakers from Ohio to Florida and from Maine to
California seek expedient solutions to budget shortfal!s triggered by a lingering great
recession.

In retrospect, it should come as no surprise that prison privatization would fall to live up to its
promises. There are several reasons for this. First, free market solutions to social problems
like crime assume, after all, that there are “free” markets for appropriate services. However,
there is no such thing as a natural market for the services provided by private prison
companies. On the contrary, the marketpiace for incarceration services is created by the
government, for the government. It is an artificial market. Many of the services that have
been privatized by government (e.g., custodial services, food preparation, medical care) are
provided by the private seclor independently of the government’s decision to privatize or
not, There is a free market analogue for many kinds of services that govemments routinely
provide. Other fields such as education and health care, for example, have an active market
of existing nonprofit and for-profit providers willing fo sell educational and healthcare
services to a huge market of potential buyers that Includes both individuals ard
governments.

The prison business is fundamentally different in that no one can freely purchase
incarceration services as a private individual. There is no natural market for incarceration
services. The power to incarcerate someone — fo hold a person against his or her will —is a
| defining characieristic of the state. The government holds a monopoly over the legitimate
use of physical force and the power fo incarcerate. Only the government has the legitimate
power to restrict a citizen’s liberty; individuals are prohibited by faw from incarcerating
another person under “false imprisonment” statutes. The govermment can delegate this
power on a limited basis — for example, “shopkeeper’s privilege” allows merchants fo
temporarily detain suspected shoplifiers. But long-term incarceration is a different matter.
The only potential buyers who can legaily purchase incarceration services are the
government jurisdictions that have custody over indicted, convicted or detained persons. In
order fo privatize its incarceration function, the government has had to create a market since
one does not and cannot exist without its direct intervention.

Secondly, the development of the private prison industry has resulted in a highly
concentrated producer market where only four companies controf over 90% of the
incarceration services business. Economic theory tells us that when production is highly
concentrated in very few companies, the market becomes an oligopoly, a markef situation
that is inherently less competitive and innovative than a market with more broad-based
representation. An oligopoly is characterized by interdependence, avoidance of
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competition and a rigid attachment to the status quo among the leading firms.

A third part of the story is that government itself unwiitingly stifles innovation in the private
prison industry. Since the only legitimate customers of prison companies are the
jurisdictions that can indict, convict or otherwise detain people, the potential customer base
for incarceration services is very limited. In practice, this has led to a situation where only a
handful of customers, an oligopsony in economic terms, has come o dominaie the
customer base. The limited number of customers serves to dissuade private prison
companies from conducting research and development into innovative correctional
programming, as the tiny customer base tends to demand only those services that mimic
what the govemments themselves are accustomed fo providing.

Origins of the Arlificial Market

Contracling out of noncustodial prison services such as medical care, food service,
maintenance, education and mental health services has been practiced for a long time and
with little controversy. Contracting out of custody services, for which there is no free market
analogue, is much more contraversial. The deinstitutionalization movement in juvenile
corrections during the 1970s initiated a number of experiments in privatized services ard
custody for juveniles. A major step toward contracted custody of adults occurred when the
Immigration and Naturalizafion Service (INS), the forerunner fo today's Immigration and
Customs Enforcement (ICE), decided in 1983 to partially outsource the detention of
undocumented imroigrants it its custody. In the surnmer of 1983, the INS issued a request
for propesals and the newly-formed Corrections Corporation of America (CCA) submitted
the winning bid.

Likewise, the community corrections movement in the adult system involved contracting out
of the custody function in many low-security adult facilifies. Minnesota passed the
Community Corrections Actin 1971, and 25 states followed suit with similar legislation over
the next 12 years. Community corrections legislation iransferred funding from state-level
departments of correction to local governaments which, in turn, used the funds for haliway
house programs and other services for lower-level offenders. dany jurisdictions tumed to
private contractors to operate these facilities.

In 1986, Management and Training Corporation (MTC) secured a contract to operate a
community corrections facility in Eagle Mountain, California. Also in 1986, the State of
Kentucky contracted ouf the development and operation of a 200-bed minimum-security
facility in Marion County. Another newly-formed company, the U.S. Corrections Corporation,
was awarded the contract. Similarly, the U.S. Bureau of Prisons (BOP) began confraciing
out the operation of low-security halfway house programs to the private sector during this
time. Another early private prison company, Correctional Services Corporation, originally
Esmor Correctional Corp., began business in 1889 with fwo coniracts from the BOP fo
operate halfway houses it New York City.

These early enirants to the incarceration services market found a political climate supportive
of privatization in several states, including Kentucky, Tennessee, Texas, Florida, Arizona,
New Mexico and Louisiana. By 1934 there were approximately 20 companies actively
seeking confracts to either build and manage company-owned prisons or manage existing
facilities owned by federal, state and local jurisdictions.

The Supply Side of the Incarceration Services Industry

The fraditional industrial life cycle mode! suggests that new markets move through a
process marked by four siages: fragmentation, shakeout, maturity and decline. The
fragmentation period cccurs when the industry is new, many entrepreneurs enter the
market, and thev operate at low volume and tend fo serve narrow geographic areas.
Eventually, a shakeout period occurs as some companies become more efficient and the
less efficient ones fail o stay in business, Growth and compelition are strongest during this
period, as are the profits of the largest companies. The industry reaches maturity when
growth slows and surviving companies try to solidify their positions in the industry. At some
later time, the industry moves into decline as the demand for the product or service drops
and companies seek new ways to recover profitability.

The decade of the 1830s witnessed the rapid growth of prison privatization, consolidation of
the industry and the cooling off of growth rates as the decade ended. The indusfry moved
through the traditional life cycle stages ofifragmentation to maturity during this period. The
industry experienced tremendous growth from 1992 to 1998, averaging an increase in
capacity of 36% each year. But from 1999 to 2008, growth declined fo an average rate of
under 4% per year. As market maturity is commonly defined as reaching a state of
equilibrium marked by the absence of significant growth or innovation, the industry reached
maturity as the new millennium began.

The shakeout stage of the industry is reflected in the difference beiween the companies
doing business in 1996 and those doing business in 2011. In 1996, there were 14
companies with private prison confracis in the United States. Table 1 lists these companies,
their rated capacity and their market share of U.S. private prison business. A common
measure of the dominance of companies in a given market is the market concentration ratio
(CR), or the percentage of total industry sales (or capacity, or employment, or value added
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or physical output) contributed by the four leading firms ranked in order of market share. A
market is considered to have a high CR when the four leading firms control over two-thirds
of market share, a moderate concentration when the ratio falls between one-third and two-
thirds, and a low concentration when the top four companies control less than a third of total
market share.

The four-firm market concentration ratio of the private prison industry was 86% in 1996, a
significantly high level of concentration. But by the end of 2011 only seven companies
remained in the private prison business, and the market share of the top four firms
increased to 92% (see Table 2).

Acquisitions and Ethical Challenges

The rise in conceniration ratio means that the industry as a whole has become less
competitive. Five of the companies that disappeared between 1896 and 2011 (U.S.
Corrections Corporation, Correctional Services Corporation, Cornell Corrections, Inc.,
Fenion Security, Inc, and Correctional Systems, Inc.) were acquired by larger companies.
Four ofher firms went out of business (Bobby Ross Group, Capital Correctional

Resources, Dove Development Corporation and Maranatha Production Company, LLC).
Three newcomers, LaSalle Southwest Corrections, Louisiana Corrections Services and
Emerald Companies, are small and regionally-based in Texas and Louisiana. A review of
the ongoing concentration in the market is illustrative of shakeouts in the industry and of
some of the ethically-challenged behavior that can attend to the process of profit seeking.
The largest company —~ Coitections Corporation of America — acquired the third-ranked
company, U.S. Corrections Corporation, in 1988. U.S. Cormrections, based in Kentucky, had
much in common with Tennessee-based CCA. Both companies were founded by
entrepreneurs who were well connected with the political establishment in their state. One of
CCA's founders, Thomas W. Beasley, was a former chair of the state Republican Party and
managed the successful 1978 gubernatorial campaign of Lamar Alexander. Honey
Alexander, the governor's wife, was an early investor in CCA. U.S. Comections Corporation,
based in neighboring Louisville, did all of its business in Kentucky prior fo 1995. Executives
of the company contributed over $77,000 to polifical campaigns in the state between 1987
and 1293, including $23,000 to Govemor Wallace G. Wilkinson and his wife Martha.

Clifford Todd, the CEO of U.S. Corrections, was implicated in a payoff scandal involving the
company’s confract fo run the county jail in Louisville. He was arrested by the FBl in 1394,
pleaded guilty to mail fraud and was sentenced to 6 months in jait and fined $250,000. He
sold his stake in the company for $15 million in 1994. At the time of the buyout by CCA, U.S.
Corrections owned a total of four facilities in Kentucky, Ohio and North Carolina with a
capacity of 5,275 beds, and had confracts to manage publicly-owned facilities in Kentucky,
Florida and North Carolina with a capacity of 5,743 beds.

The second-largest company in 1996, Wackenhut Corrections Corporation (WCC), was
formed in 1984 as a subsidiary to security firm Wackenhut Corporation, which was founded
by George Wackenhut, a former FBI agent. Over the ensuing years, WCC grew fo become
one of the largest private prison companies in the world. The company began providing
residentiat services for at-risk juvenifes and young adults under the Job Corps program.
WCC went public in 1994 (with Wackenhut Corporation as the majority shareholder). In
2002, the Danish company Group 4 Falck merged with the Wackenhut Corporation and,
indirectly, became the owner of §7% of WCC’s stock. In 2003, WCEC bought out Group 4
Falck’s interest in the company and changed its name to the GEO Group, Inc. The GEO
Group acquired the industry's seventh-largest company, Correctional Services Corporation
(CSC), in 2005 and Comell Corrections, the fifth-largest company, in 2010.

Founded in 1989, CSC operated under several different names, including Esmor
Correctional Services, Inc. The company was founded by the owners of a welfare hotel in
New York City and began its prisons business operating haliway houses under confract with
the BOP. CSC also managed the INS Detention Center in Elizabeth, New Jersey,
remembered best for a June 1995 riot in which 300 detainees took over the facility in protest
of poor conditions of confinement. Esmor siaif fled from the detention center, leaving order
fo be restored by federal, state and local law enforcement officers. The INS closed the
facility after the riot, noting that CSC guards had abused detainees, gave thern spoiled food
and deprived them of sleep. The facility was reopened in 1997. :

Later, in 2003, CSC was fined $300,000 by the New York State Lobbying Commission for
falling fo report free transportation, meals and gifts given to a dozen state legislators from
Brooklyn and the Bronx. The fine was the largest the state had ever imposed on a company
for violating the state’s lobbying laws. In May 2008, the Securities and Exchange
Commission (SEC) filed charges against three Fort Lauderdale, Florida physicians, alleging
insider trading in GEO Group’s 2005 acquisition of CSC. According to the complaint, one of
the three worked as a consultant fo GEO and had a son who worked in GEQ’s finance
department, where he allegedly learned of the pending deal. The three were charged with
iflegally purchasing $380,000 in CSC siock before the acquisition. Two of the defendants
entered into settlement agreements while the third was cleared of the charges.

Another GEO acquisition, Cornell Corrections, inc., had been the third-largest prfvate prisan
company in 2008, with 8% of industry market share. incorporated in 1994, the company built
its business primarily with youth services and community-based rehabilitation programs for
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adults. Pirate Capital, LLC, a hedge fund firm, acquired a 13% interest in Comell in 2004,
becoming the company’s largest shareholder, and replaced several board members and the
company's CEO with financiers more oriented toward short-term growth. Pirate Capital
unioaded its shares of Cornell in 2006 in the midst of an SEC investigation over its stock
sales practices, several bad investment decisions and company downsizing. The company
wamed its stockholders in 2009 of looming problems in managing indebtedness of some
$303 million. GEO Group bought Cornell, along with its debt, in 2010.

Management and Training Corporation (MTC) is the third-largest company currently
providing incarceration services. MTC is a privately-held Utah-registered company that
gained expertise in working with at-risk young people as a major provider of Job Corps
programs, The company first entered the private prison market in 1987 when it received a
contract to manage the Eagle Mountain Community Correctional Facility in Desert Center,
California {which experienced a major riof that resulted in the deaths of two prisoners in
2003). MTC expanded slowly and sieadily since 1987 and now runs a totat of 20
correctional facilifies in Arizona, California, Florida, ldaho, New Mexico, Ohio and Texas.

The company’s generally positive reputation as a job training provider has been tarnished
by its corrections experience. In 1897, MTC hired the former director of the Utah
Department of Corrections, Lane McCotier, as Director of Correcfions Business
Development. McCotier was well connected in pro-privatization states, having served as
director of both the Texas Department of Criminal Justice and the New Mexico Corrections
Depariment before serving as the corrections head in Utah. He left the Utah DOC job in the
midst of an investigation over the death of a prisoner with schizophrenia who had been
shackled to a hard plastic chair for the final sixteen hours of his life.

n 2003, MTC’s Santa Fe, New Mexico facility was under investigation by the U.S. Justice
Depariment for unsafe conditions and poor quality prisoner medical care while McCotter
was employed with the company. Nonetheless, that same year he was appointed by
Atiomey General John Asheroft to serve on a U.S. Depariment of Justice team
commissioned fo assess and implement a plan for rebuilding Irag’s criminal justice system.
The tear’s final act before leaving Irag was to conduct a ribbon cutting ceremony at the
refurbished Abu Ghraib prison, a centerpiece of their corrections planning.

Although the facility was empty when McCotter left Iraq, the work of the committee of
experts was indelibly stained by the infamous events that subsequently occurred af the
prison and from on-going human rights abuse allegations in prisons under the direct
supervision of other commitiee members.

MTC was also involved in a failed experiment in prison.privatization in Canada. in 2001, the
company won a five-year contract to operate the Ceniral North Correctional Centre (CNCC)
in Ontario as part of a pilot project fo compare operations of the CNCC facility with a similar
puhlicly-run prison, the Cenfral East Correctional Centre. The government hired
PricewaterhouseCoopers to evaluate the two prisons across a variety of dimensions. The
evaluation found that the public prison outperformed the MTC facility overail. While the MTC
prison was cheaper o operate and provided a greater variety of programming than the
government facility, the public prison rated significantly betier on security, recidivism rates,
health care and community impact. Based on the results of the experiment, Onfario decided
fo tum management of the privatized facility over to the public secior.

Community Education Centers (CEC), incorporated in 1996, rounds out the quartet of
companies that control 92% of the current incarceration services market. Like MTC, CEC is
a privately-held company whose finances and governance structure are much less
transparent than Is the case with publicly-held companies. Until a few years ago, CEC’s
business was concentrated in providing community-based residential, re-entry and
rehabilitative services to offenders, mostly in New Jersey and Pennsylvania, but the
company moved into the secure incarceration services business with its acquisition of
CiviGenics in 2007. ’

CiviGenics was founded in 1995 in Marlboro, MA by Roy Ross, the former president of
Spectrum Health Systems, Inc., a nonprofit company that provided drug and alcohof
treatment services for prisoners in the Massachusetis Department of Corrections. Ross
arranged & coniract for CiviGenics to provide management of Spectrum’s Massachuseits in-
prison treaiment programs. In 19396, CiviGenics acquired Fenton Security, Inc., a small
company that had management contracts {o operate two county jails in Colorado. Tom
Rapone, a former Secretary of Public Safety in Massachusetts, joined CiviGenics as the
firn’s Chief Operating Officer. CiviGenics expanded its secure custody operations and by
1998 operated several small jail facilities, employed more than 1,000 staff and had revenues
of more than $30 million. :

in July 19889, the-Ohla Depariment of Rehabilitation and Correction (ODRC) awarded
CiviGenics a $14.9 million coniract to operate the newly-built North Coast Correctional
Treatment Facility (NCCTF) in Grafton. However, the ODRC elected not to renew its
contract with CiviGenics when the contract expired in July 2001, citing problems with high
staff turnover (including five different wardens in its first 18 months), repeated failure o
maintain minimum staffing levels and problems with over-billing the state for positions that
remained uncovered. The ODRC subsequently awarded the contract to MTC, which
continues to operate the NCCTF facility.
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In 2004, the Massachusetts State Auditor completed an audit that found Spectrum Health
Systems had misused $17.4 million in state money, with $10.2 million of the fotal amount
involving excessive payments to CiviGenics. The matter was settled in January 2007 in an
agreement that required CiviGenics to repay the state $3.4 million and Roy Ross fo repay
$650,000. With its acquisition of CiviGenics in 2007, CEC became the fourth largest private
prison company in the U.S.

The Demand Side of the Incarceration Services Industry

The demand side of prison privatization, like the oligopoly of private prison companies, is
also highly concentrated, The potential customers in the private prison market are
government agencies at the federal, state and local level that operate jail, prison and
detention programs. At the federal level, the Bureau of Prisons, the U.S. Marshals Service
and Immigration and Customs Enforcement all manage a variety of custody faciliies. The
four branches of the military also operate facilities for military personnel sentenced under
the Uniform Code of Military Justice. OF course, the 50 states and the District of Columbia
each have departments of correction.

According o the Bureau of Justice Stafistics, there are some 1,821 state and federal
correctional facilities, not counting facilities operated by the U.S. Marshals Service and ICE.
At the local level, counties and cities operate about 2,875 jail faciiities in the United States.
In sum, the potential consumer base of the private prison industry numbers somewhere in
the area of 4,700 faciiities.

After over 25 years of correctional privatization, there are fewer than 200 private correctional
faciliies in the United States — only about 4% of all facifities. The federal government is the
most actively involved in privatization, with 16.3% of federal prisoners serving time in private
facilifies. State governments are next, with 8.6% of state prisoners in private facilities.
However, whereas 60% of all correctional facilities in the United States are at ihe local level,
only about fwo dozen city and county jurisdictions (1.7% of the fotal) contract with private
companies to operate their jails and detention centers.

In practice there are very few buyers of privatized incarceration services, and the federal
government is the largest single customer. Between 2000 and 2008, the number of state
prisoners placed in private prisons increased by about 25%, from 75,018 to 93,537. In the
federal system, however, the number increased from 15,525 to 32,712, or about 110%.
During the same period, the number of states placing some portion of their prisoners in
privaie facilifies actuafly declined from 30 states to 27.

There are in practice only fitty-four “customers” buying incarceration services from the
private prison industry — the three federal agencies, twenty-seven state departments of
correction and two dozen locat jurisdictions. Within this small customer base, the federal
government plus eight states (Texas, Florida, Arizona, Oklahoma, Colorado, Tennessee,
California and Mississippi) collectively account for more than 70% of all private prison
business. In effect, the market of buyers constitutes an oligopsony, or a market form in
which only a few customers buy a certain good and therefore possess the power to affect
pricing. The two largest publicly-traded private prison companies recognize their
dependency on a limited number of governmental customers as a threat o their profitability
and include a warning fo stockholders fo that effect in their annual reports.

At CCA, just three federal govemnment agencies, the BOP, ICE and the U.S. Marshals,
accounted for 43% of the company’s total revenue for fiscal year 2010, or $717.8 million.
The state of California, which is placing thousands of prisoners out-of-state in an effort to
reduce in-state prison populations, provided 13% of CCA’s tofal revenue for fiscal year
2010, or $214 million. GEO Group reporis that while they have a total of 45 govemmental
clients (customers), 4 of those clients accounted for over 60% of their U.S.-based revenue
{BOP, ICE, U.S. Marshals and the State of Florida). Among those, the three federal .
agencies combined are responsible for 53% of GEO Group's fotal U.S. revenue.

The oligopsony of governmental consumers serves to discourage innovation. In practice,
govemnment purchasers of incarceration services have required that private prison
companies simply duplicate policies and procedures practiced in public prisons, to the effect
that the standard operating procedures of most private prison programs closely mirror those
of public prisons in the same state. Netably, none of the companies have distinct and viable
research and development departments as would be expected in an industry that values
innovation. Private prison companies encourage the adoption of public prison practice,
rather than the development of innovative practice, by actively recruiting management-level
staff from within the public sector.

As a case in point, a review of the background of CCA’s facllity management staff suggests
a widespread practice of mining the public corrections system for managers. Among the
wardens of 63 of the company’s correctional facilities, nearly two-thirds formery worked in
state departments of correction (36 wardens) ar the federal BOP (5 wardens). The most
warden-rich jurisdiction was the Texas Department of Criminal Justice, from whence 28% of
all CCA wardens were recruited. These experienced staffers bring a degree of order and
controf to the company's private prisons, bui they are not likely to be hired for their spirit of
experimentation and innovation.

Arguably, private prisons are not looking to be innovative unless it is a way of cutting costs.
The most common way for these companies to make money from government contracts is
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by reducing personnel expenses. Because labor represents about 80% of the operating cost
of a prison, much of the cost savings in private prisons results from paying private
correctional officers less than comparable public correctional officers. Buf this advantage
begins to erode in a market where private companies are dependent upon contract
renewals (with more experienced staff) rather than new faciliies (with new, entry-level staff).
Even as labor rates vary among the states, public sector correctional officer starting salaries
average $28,000 across all states with a (one standard deviation) range between $23,000
and $34,200. By comparison, the Bureau of Labor Stafistics reports a mean annual safary of
$42,270 for aft occupations in the United States (in May 2008). Public sector prison staff
salaries are very fow afready, suggesting fhet it is not easy for the private sector to continue
to undercut the government in personnel costs.

Conciusion

The increasing concentration of markel share among the fop four companies and the
declining number of companies in the incarceration services market mean that governments
considering the privatization option will find a decreasing competitive environment when
seeking confract bids. in 1995, for example, a total of seven companies submitted bids in
response to a Arkansas Department of Corrections request for proposals for fwo new .
privately-operated prisons. In confrast, a 2006 request for proposals to manage a private
prison in Pennsylvania vielded only two bidders. With market maturation and increased
concentration, it is increasingly difficult for new companies fo get info the business and for
marginal performers io stay afloat.

Ofigopoly theory and industry life cycle theory suggest that the remaining companies will be
less competitive overall, séeking interdependent refationships with their competitors to help
secure their position now that indusiry growth rates have cooled. As this scenario continues
{o unfold, any possibility of meaningful cost savings from privatization will decline over time.
A recent study of private prison costs In Arizona found that this has already occurred, as the
cost of incarcerating minimum-securify prisoners has reached parity between state prisons
and private prisons while the cost of housing medium-security prisoners is now actually
lower in state prisons than in private facilities.

The private prison industry bears a {air share of the responsibility for not registering a better
showing in research results. Despite the fact that it has hired away from the public sector
many “best and brightest” correctional staff, the industry’s penchant for financially rewarding
its executives and fop managers has drained resources that could have been devoied to
program research and development.

Governments have also played a role in the faiture of private prisons to perform better,
particularly in the area of program quality. As an oligopsony, governmentis hold the power to
be more demanding in the area of performance yet have systematically failed to do so.

In the main, contracting governments have simply abdicated demand for increasing program
quality, setling for an illusory decrease in program costs. Given the history of “iron triangle”
relationships that intertwine the private prison industry and govemment officials, this failure
is perhaps not surprising.

One of the more depressing stafistics fo emerge in criminal justice in recent years is the fact
that two-thirds of released prisoners are re-arrested within three years. Enfightened
government officials around the country have realized that they can reduce correctional
expenditures only by focusing their efforts on reducing recidivism, not by building or
contracting for more prison space. Government jurisdictions that are having the greatest
success in reducing comrectional expenditures are those that are furning to evidence-hased
practice fo guide sentencing decisions and devoting correctional resources toward programs
praven fo reduce recidivism. Prison is not one of them. In enlightened jurisdictions,
incarceration rates are beginning to decline.

As this frend continues, the private prisan industry will eventually enter the fourth stage of
the indusirial life cycle — decline — and will begin shedding some of its capacity. Some
companies have already sighted this trend on the horizon and have begun developing
alternative business opportunities in areas such as electronic monitoring and prisoner health
care. For those govermment agencies with heavy reliance on private prisons, decline in the
industry will pose new problems as companies shed unprofitable confracts and simply walk
away, Albert Einstein suggested that insanity is doing the same thing over and over again
and expecting different results. If a quarter century of experience with prison privatization
has not led to better quality and cost outcomes, it is time to take a more sane approach.

Richard Culp is an Associate Professor of Public Administration at John Jay College of
Criminal Justice in New York City and the Coordinator of the Bachelor of Science in Criminal
Justice Managementi program. He is also a member of the docforal faculty in Criminal

Justice at the Graduate Center of the City University of New York and serves as Deputy
Executive Officer of the CUNY Criminal Justice Doctoral Program. Professor Culp's

research has been published in Justice Quarterly, Journal of Contemporary Criminal

Justice, Criminal Justice Policy Review, The Prison Joumnal and the Journal of Public Affairs
Education. .

This article includes new and expanded research findings previously published in “Prison
Privatization Turns Twenty-five.” In K. Ismaili (Ed.) U.S. Criminal Justice Policy: A
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The Failed Promise of Prison Privatization
by Richard Culp, Ph.D.

We have been experimenting with prison privatization in the U.S. now for over twenty-five
years. The privatization idea originated out of a notion that the private sector, with its
competition-driven efficiency and innovation, could operate prisons of higher quality and
tower cost than the public sector. Create a market for incarceration services, the argument
ran, and the market will work its magic, improving prison conditions and rehabifitative
outcomes while saving the taxpayers millions of dollars. That market has effectively been
created over the past quarter century and we have now arrived at a place where prison
privatization has been studied extensively and evaluated rigorously.

Although hyperbole continues to propel prison privatization policy along, research findings
are inconfrovertible: even in the best private prisons, quality of prisoner care is no betier
than in public prisons and the cost advantage of privatizah’on which initially accounted for
minimal sawngs is steadxly eroding as the private prison industry matures..

The big promises of prison privatization — less cost, higher quality — have simply not )
materialized. Despite these disappointing results, prison privatization advocacy maintains
traction in diverse jurisdictions as policymakers from Ohio fo Florida and from Maine fo
California seek expedient solufions to budget shortfalls triggered by a lmgenng great
récession.

In retrospect, it should come as no surprise that prison privatization would fail fo live up to its
promises. There are several reasons for this. First, free market solutions to social problems
like crime assume, after all, that there are “free” markets for appropriaie services. However,
there is no such thing as a natural market for the services provided by private prison
companies. On the confrary, the marketplace for incarceration services is created by the
govemnment, for the government. it is an artificial market. Many of the services that have
been privatized by government (e.g., custodial services, food preparation, medical care) are

- provided hy the private seclor independently of the government’s decision fo privatize or
not. There is a free market analogue for many kinds of services that governments routinely
provide. ‘Other fields such as education and health care, for example, have an active market
of existing nonprofit and for-profit providers willing to sell educational and healihcare
services to a huge market of potential buyers that includes both individuals and
governments.

The prison business is fundamentally different in that no one can freely purchase
incarceration services as a private individual. There is no natural market for incarceration
services. The power to incarcerate someone — to hold a person against his or her will ~is a
defining characieristic of the state, The government holds a monopoly over the legitimate
use of physical force and the power to incarcerate. Only the government has the legitimate
power fo restrict a citizen's liberty; individuals are prohibited by law from incarcerating
anoiher perscn under “false imprisonment” stafutes. The govemment can delegate this
power on a limited basis — for example, "shopkeeper’s privilege” allows merchants to
temporarily detain suspected shoplifters. But long-term incarceration is a different matter.
The only potential buyers who can legally purchase incarceration seivices are the
government jurisdictions that have custody over indicted, convicted or detained persons. In
order to privatize ifs incarceration function, the government has had fo create a market since
one does not and cannot exist without its direct intervention.

Secandly, the development of the private prison industry has resulted in a highly
concenirated producer market where only four companies control over 90% of the
incarceration services business. Economic theory tells us that when production is highly
concentrated in very few companies, the market becomes an oligopoly, a market situation
that is inherently less competitive and innovative than a market with more broad-based
representation. An oligopoly is characterized by interdependence, avoidance of
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competition and 2 rigid attachment to the status quo among the leading firms.

A third part of the story is that govemment itself unuizittingiy stifles innovation in the private
prison industry. Since the only legitimate customers of prison companies are the
jurisdictions that can indict, convict or otherwise detain people, the potential customer base

Secret Justice: Criminal Informants and America’s
Underground Legal System by Alexandra Natapoff .
Introduction Although it is almost invisible {o the
pubiic, ...

for incarceration services is very limited. In practice, this has led to a situation where only a
handful of customers, an oligopsony in economic terms, has come to dominate the
customer base. The limited number of customers serves {o dissuade private prison
companies from conducting research and development into innovative correctional
prograrmming, as the tiny customer base tends fo demand only those services that mimic

Thou Shalt Not: Sexual Misconduct by Prison and
Jail Chaplains by David M. Reutter Traditionally, the
role of a chaplain in the correctional ...

what the governments themselves are accustomed to providing.
Origins of the Arlificial Market

Contracting out of noncustodial prison services such as medical care, food service,

Celebrity Justice: Prison Lifestyles of the Rich and
Famous by Matt Clarke There are two criminal
justice systems in the United States. One ...

maintenance, education and mental health services has been practiced for a long time and
with little controversy. Contracting out of custody services, for which there is no free market
analogue, is much more controversial. The detnstitutionafization movement in juvenile
corrections during the 1970s initiated a number of experiments in privatized services and
custody for juvenifes. A major step toward contracted custody of adults occurred when the

Crime Labs in Crisis: Shoddy Forensics Used to
Secure Convictions by Matt Clarke To millions of
people whose knowledge of crime labs comes ...

Immigration and Naturalization Service (INS), the forerunner to today's Immigration and
Customs Enforcement (ICE), decided in 1983 {o partially oufsource the detention of
undocumenied immigrants in its custody. In the summer of 1983, the INS issued a request
for proposals and the newly-formed Corrections Corporation of America (CCA) submnitied
the winning bid.

Private Prison Companies Behind the Scenes of
Arizona's Immigration Law by Beau Hodai*Beside
my brothers and my sisters, i'll proudly take a ...

Likewise, the community corrections movement in the aduit system involved contracting out
of the custody function in many low-security adult faciliies. Minnesota passed the
Community Corrections Act in 1971, and 25 states followed suit with similar legislation over
the next 12 years. Community corrections legislation transferred funding from state-level
departments of correction {o local governments which, in turn, used the funds for halfway

Medical Examiners Lack Qualifications,

v Competence, Oversight by Matt Clarke Most people

will only have direct contact with a medical
examiner, also known as ...

house programs and other services for lower-level offenders. Many jurisdictions turned to
private contractors to operate these facilities.

In 1886, Management and Training Corporation (MTC) secured a contract to operate a
community corrections facility in Eagle Mountain, California. Also in 1888, the State of
Kentucky contracted out the development and operation of a 200-bed minimum-security

40% of Criminal Jurisprudence bills boost criminal
penalties As has probably been the case every
legislative session in living memory, bills ...

facilify in Marion County. Another newly-formed company, the U.S. Corrections Corporation,
was awarded the contract. Similarly, the U.S. Bureau of Prisohs (BOP) began contracting
out the operation of low-security halfway house programs {o the private sector during this
time. Another early private prison company, Correctional Services Corporation, originally
Esmor Correctional Corp., began business in 1989 with fwo contracis from the BOP fo
operate halfway houses it New York City.

Texas Increasingly out of Step on Death Penalty By
David Fathi Copyright 2009 Houston Chronicle May
23, 2009, 3:44PM Barring unexpected events, in the
next ...

These early enfrants to the incarceration services market found a political climate supportive
of privatization in several states, including Kentucky, Tennessee, Texas, Florida, Arizona,
New Mexico and Louisiana. By 1994 there were approximately 20 companies actively
seeking contracts to either build and manage company-owned prisons or manage existing

Some Agencies Balk at Releasing Prison Phone
Data by Mike Rigby It is common knowledge among
PLN readers that prison and jail phone ...

facifities owned by federal, state and local jurisdictions.

The Supply Side of the Incarceration Services Industry

The traditional industrial life cycle model! suggests that new markets move through a
process marked by four siages: fragmentation, shakeout, maturity and decline. The
fragmentation period occurs when the industry is new, many enfrepreneurs enter the
market, and they operate at lew volume and tend to serve narrow geagraphic areas. -
Eventually, a shakeout period occurs as some companies become more efficient and the
less efficient ones fail to stay in business. Growth and competition are strongest during this
period, as are the profits of the largest companies. The industry reaches maturity when
growth slows and surviving companies try to solidify their positions in the industry. At some
later time, the industry moves into decline as the demand for the product or service drops
and companies seek new ways to recover profitability.

The decade of the 1990s witnessed the rapid growth of prison privatization, consolidation of
the industry and the cooling off of growth rates as the decade ended. The indusfry moved
through the fraditional life cycle stages offragmentation to maturity during this period. The
industry experienced tremendous growth from 1992 to 1998, averaging an increase in
capacity of 36% each year. But from 1999 to 2006, growth declined to an average rate of
under 4% per year. As market maturity is commonly defined as reaching a state of
equilibrium marked by ihe absence of significant growth or innovation, the industry reached
maturity as the new millennium began.

The shakeout stage of the industry is reflected in the difference between the companies
doing business in 1996 and those doing business in 2011. In 1996, there were 14
companies with private prison contracts in the United States. Table 1 lists these companies,
their rated capacity and their market share of U.S. private prison business. A common
measure of the dominance of companies in a given market is the market concentration ratio
{CR}, or the percentage of total industry sales (or capacity, or employment, or value added

https://www.prisonlegalnews.org/23838 displayArticle.aspx

The Failed Promise of Prison Privatization by
Richard Culp, Ph.D. We have been experimenting
with prison privatization in the U.S. now for over ...

12/15/2011

Ex XV to Lennox Ded“Pb-491g*-00097




Case 3:12-cv-00071-SI Document 10-3 Filed 01/31/12 Page 41 of 45 Page ID#: 924

Prison Legal News - Legal articles, cases and court decisions : - Page3 of 7

or physical output) contributed by the four leading firms ranked in order of market share. A
market is considered to have a high CR when the four leading firms control over two-thirds
of market share, 2 moderate concentration when the ratio falls between one-third and two-
thirds, and a low concentration when the top four companies control less than a third of total
market share.

The four-firm market concentration ratio of the private prison industty was 86% in 1996, a
significantly high level of concentration. But by the end of 2011 only seven companies
remained in the private prison business, and the market share of the top four firms
increased to 92% (see Table 2).

Acquisitions and Ethical Challenges

The rise in conceniration ratio means that the industry as a whole has become less
competifive. Five of the companies that disappeared between 1996 and 2011 (U.S.
Corrections Corporation, Cormrectional Services Corporation, Cornell Corrections, Inc.,
Fenton Security, Ihc. and Correctional Systems, inc.) were acquired by larger companies.
Four other firms went out of business (Bobby Ross Group, Capital Correctionat

Resources, Dove Development Corporaticn and Maranatha Production Company, LLC).
Three newcomers, LaSalle Southwest Corrections, Louisiana Corrections Services and
Emerald Companies, are small and regionally-based in Texas and Louisiana. A review of
the ongoing concentration in the market is illustrative of shakeouts in the industry and of
some of the ethically-challenged behavior that can attend to the process of profit seeking.
The largest company —.Corrections Corporation of America — acquired the third-ranked
company, U.S. Carrections Corporation, in 1998. U.S. Corrections, based in Kentucky, had
much in common with Tennessee-based CCA. Both companies were founded by
entrepreneurs who were well connected with the political establishment in their state. One of
CCA's founders, Thomas W. Beasley, was a former chair of the state Republican Party and
managed the successful 1978 gubemnatorial campaign of Lamar Alexander. Honey
Alexander, the governor’s wife, was an early investor in CCA. U.S. Comrections Corporation,
based in neighboring Louisville, did all of its business in Kentucky prior to 1995. Executives
of the company contributed over $77,000 to polifical campaigns in the state between 1987
and 1893, including $23,000 to Govemor Wallace G. Wilkinson and his wife Martha.

Clifford Todd, the CEQ of U.S. Corrections, was implicated in a payoff scandal involving the
company’s confract fo run the county jail in Louisville. He was arrested by the FBI in 1994,
pleaded guilty o mail fraud and was sentenced fo 6 months in jail and fined $250,000. He
sold his stake in the company for $15 million in 1994. At the time of the buyout by CCA, U.S.
Carrections owned a total of four facilities in Kentucky, Ohio and North Carolinawitha -
capacity of 5,275 beds, and had confracts to manage publicly-owned facilities in Kentucky,
Florida and North Carolina with a capacily of 5,743 beds.

The second-largest company in 1996, Wackenhut Corrections Corporation (WCC), was
formed in 1984 as a subsidiary {o security firn Wackenhut Corporation, which was founded
by George Wackenhut, a former FB! agent. Over the ensuing years, WCC grew fo become
one of the largest private prison companies in the world. The company began providing
residential services for at-risk juveniles and young adulfs under the Job Corps progran.
WCC went public in 1984 (with Wackenhut Corporation as the majority shareholder). In
2002, the Danish company Group 4 Falck merged with the Wackenhut Corporation and,
indirectly, became the owner of 57% of WCC's stock. In 2003, WCC bought out Group 4
Falck’s interest in the company and changed its name to the GEO Group, Inc. The GEO
Group acquired the industry's seventh-largest company, Correctional Services Corporation
(CSC), in 2005 and Comell Corrections, the fifth-largest company, in 2010.

Founded in 1989, CSC operated under several different names, including Esmor
Correctional Services, Ine. The company was founded by-the owners of a welfare hotel in -
New York City and began #ts prison business operating halfway houses under confract with
the BOP. CSC also managed the INS Detention Center in Elizabeth, New Jersey,
remembered best for a June 1995 riot in which 300 detainees took over the facility in protest
of poor conditions of confinement. Esmor staff fled from the detention center, leaving order
to be restored by federal, state and local law enforcement officers. The INS closed the
facility after the riot, noting that CSC guards had abused detainees, gave them spoiled food
and deprived them of sleep. The facility was reopened in 1997. ’

Later, in 2003, CSC was fined $300,000 by the New York State Lobbying Commission for
failing to report free transportation, meals and gifts given to a dozen state legislators from
Brooklyn and the Bronx. The fine was the largest the state had ever imposed on a company
for violating the state’s lobbying laws. In May 2008, the Securities and Exchange
Commission (SEC) filed charges against three Fort Lauderdale, Florida physicians, alleging
insider trading in GEO Group's 2005 acquisition of CSC. According to the complaint, one of
the three worked as a consultant fo GEO and had a son who worked in GEO’s finance
department, where he allegedly leamed of the pending deal. The three were charged with
ilegally purchasing $390,000 in CSC siock before the acquisition. Two of the defendants
entered info settlement agreements while the third was cleared of the charges.

Another GEO acquisition, Cornell Corrections, Inc., had been the third-largest priﬁaie prison
company in 2008, with 8% of industry market share. incorporated in 1994, the company built
its business primarily with youth services and community-based rehabilitation programs for
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adults. Pirate Capital, LLC, a hedge fund fimn, acquired a 13% interest in Comell in 2004,
becoming the company’s largest shareholder, and replaced several board members and the
company's CEO with financiers more oriented toward short-term growth. Pirate Capital
unloaded its shares of Cornell in 2006 in the midst of an SEC investigation over its stock
sales practices, several bad investment decisions and company downsizing. The company
warmed its stockholders in 2009 of looming problems in managing indebtedness of some
$303 million. GEO Group bought Cornefl, along with its debt, in 2010.

Management and Training Corporation (MTC) is the third-largest company currently
providing incarceration services. MTC is a privately-held Utah-registered company that
gained expertise in working with at-risk young people as a major provider of Job Corps
programs. The company first entered the private prison market in 1987 when it received a
contract to manage the Eagle Mountain Community Correctional Facility in Deserf Center,
California {which experienced a major riot that resulted in the deaths of two prisoners in
2003). MTC expanded slowly and steadily since 1987 and now runs a total of 20
correctional faciliies in Arizona, Califomia, Florida, Idaho, New Mexico, Ohio and Texas.

The company’s generatly positive reputation as a job training provider has been farnished
by its corrections experience. In 1997, MTC hired the former director of the Utah
Department of Corrections, Lane McCotler, as Direclor of Corrections Business
Development. McCotier was well connected in pro-privatization states, having served as
director of both the Texas Department of Criminal Justice and the New Mexico Corrections
Depariment before serving as the corrections head in Utah. He left the Utah DOC job in the
midst of an investigation over the death of a prisoner with schizophrenia who had been
shacided to a hard plastic chair for the final sixteen hours of his fife.

n 2003, MTC’s Santa Fe, New Mexico facility was under investigation by the U.S. Justice
Department for unsafe conditions and poor quality prisoner medical care while McCotter
was employad with the company. Nonetheless, that same year he was appointed by
Attomey General John Ashcroft to serve on a U.S. Departiment of Justice team
cormmissioned to assess and implement a plan for rebuilding lraqg’s criminal justice system.
The team’s final act before leaving fraq was to conduct a ribbon cutting cerentony at the
refurbished Abu Ghraib prison, a centerpiece of their corrections planning.

Although the facility was empty when McCotter left Iraq, the work of the commitiee of
experts was indelibly stained by the infamous events that subsequently occurred at the
piison and from on-going human rights abuse allegations in prisons under the direct
supervision of ather commitiee members.

WMITC was also involved in a failed experiment in prison privatization in Canada. in 2001, the
company won a five-year contract fo operate the Central North Correctional Centre (CNCC)
in Ontario as part of a pilot project to compare operations of the CNCC facility with a similar
publicly-tun prison, the Central East Correctional Centre. The government hired
PricewaterhouseCoopers to evaluate the two prisons across a variety of dimensions. The
evaluation found that the public prison outperformed the MTC facility overall. While the MTC
prison was cheaper {o operate and provided a greater variety of programming than the
government facility, the public prison rated significantly better on security, recidivism rates,
health care and community impact. Based on the resulis of the experiment, Onfario decided
fo tum management of the privatized facility over to the public sector.

Community Education Centers (CEC), incorporated in 1996, rounds out the quartet of
companies that control 92% of the current incarceration services market. Like MTC, CEC is
a privately-held company whose finances and govemance structure are much less
transparent than is the case with publicly-held companies. Until a few years ago, CEC's
business was concentrated in providing community-based residential, re-entry and.
rehabilifative services to offenders, mostly in New Jersey and Pennsylvania, but the
company moved into the secure incarceration services business with its acquisition of
CiviGenics in 2007.

CiviGenics was founded in 1995 in Marlboro, MA by Roy Ross, the former president of
Spectrum Health Systems, Inc., a nonprofit company that provided drug and alcohot
treatment services for prisoners in the Massachusetts Department of Corrections. Ross
arranged a contract for CiviGenics to provide management of Spectrum's Massachusetts in-
prison treatment programs. In 1996, CiviGenics acquired Fenton Security, Inc., & small
company that had management contracts to operate two county jails in Colorado. Tom
Rapone, a former Secrefary of Public Safety in Massachusetts, joined CiviGenics as the
firm’s Chief Operating Officer. CiviGenics expanded its secure custody operations and by
1998 operated several small jail facilities, employed more than 1,000 staff and had revenues
of more than $30 million. :

tr July 1999, the Ohio Department of Rehabilitation and Correction (ODRC) awarded
CiviGenics a $14.9 million contract to operate the newly-built North Coast Correctional
Treatment Facility (NCCTF) in Grafton. However, the ODRC elected not to renew its
contract with CiviGenics when the contract expired in July 2001, citing problems with high
staff turnover (including five different wardens in its first 18 months), repeated failure to
maintain minimum staffing levels and problems with over-billing the state for positions that
remained uncovered. The ODRC subsequently awarded the coniract to MTC, which
continues to operate the NCCTF facility.
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In 2004, the Massachuseits State Auditor complefed an audit that found Spectrum Health
Systems had misused $17.4 million in state money, with $10.2 million of the fotal amount
involving excessive payments to CiviGenics. The matter was seitled in January 2007 in an
agreement that required CiviGenics to repay the state $3.4 million and Roy Ross to repay
$650,000. With its acquisition of CiviGenics in 2007, CEC became the fourth largest private
prison company in the U.S.

The f:)emapd Side of the Incarceraiion Services Industry

The demand side of prison privatization, like the oligopoly of private prison companies, is
also highly concentiraied. The potential customers in the private prison market are
government agencies at the federal, state and local level that operate jail, prison and
defention programs. At the federal level, the Bureau of Prisons, the U.S. Marshals Service
and Immigration and Customs Enforcement all manage a variety of custody facilities. The
four branches of the riflitary also operate facilities for military personnel sentenced under
the Uniform Code of Military Justice. Of course, the 50 states and the District of Columbia
each have departments of correction.

According o the Bureau of Justice Statistics, there are some 1,821 state and federal
correctional facilities, not counting facilities operated by the U.S. Marshals Service and ICE.
At the local level, counties and cities operate about 2,875 jail facilities in the United States.

. In sum, the potential consumer base of the private prison industry numbers somewhere in
the area of 4,700 facilities.

After over 25 years of correctional privatization, there are fewer than 200 private correctional
facilities in the United States — only about 4% of all facilities. The federal government is the
most actively involved in privatization, with 16.3% of federal prisoners serving time in private
facilities. State governments are next, with 6.6% of state prisoners in private facilities.
However, whereas 60% of all correctionat facilities in the United States are at the local level,
only about two dozen city and county jurisdictions (1.7% of the total) contract with private
comparnies {o operate their jails and detention centers.

In practice there are very few buyers of privatized incarceration services, and the federal
government is the largest sirigle customer. Between 2000 and 2008, the number of state
prisoners placed in private prisons increased by about 25%, from 75,018 to 93,537. In the
federal system, however, the number increased from 15,525 to 32,712, or about 110%.
During the same period, the number of states placing some portion of their prisoners in
private facilities actually declined from 30 states to 27.

There are in practice only fifty-four “custormers” buying incarceration services from the
private prison industry — the three federal agencies, iwenty-seven state departments of
correction and two dozen locat jurisdictions. Within this small customer base, the federal
government plus eight states (Texas, Florida, Arizona, Okiahoma, Colorado, Tennessee,
California and Mississippi) collectively account for more than 70% of all private prison
business. In effect, the market of buyers constitutes an oligopsony, or a market form in
which only a few customers buy a certain good and therefore possess the power fo affect
pricing. The fwo largest publicly-traded private prison companies recognize their
dependency on a limited number of govemmental customers as a threat to their profitability
and include a warning to stockholders to that effect in their annual reports.

At CCA, just three federal government agencies, the BOP, ICE and the U.S. Marshals,
accounted for 43% of the company’s total revenue for fiscal year 2010, or $717.8 million.
The siate of California, which is placing thousands of prisoners out-of-state in an effort to
reduce in-state prison populations, provided 13% of CCA’s total revenue for fiscal year
2010, or $214 ‘million. GEO Group reporis that while they have a total of 45 governmental
clients (customers), 4 of those clients accounted for over 60% of their U.S.-based revenue
(BOP, ICE, U.S. Marshals and the State of Florida). Among those, the three federal
agencies combined are responsible for 53% of GEO Group’s total U.S. revenue.

The aligopsony of governmental consumers serves o discourage innovation. In practice,
government purchasers of incarceration services have required that private prison
companies simply duplicate policies and procedures practiced in public prisons, to the effect
that the standard operating procedures of most private prison programs closely mirror those
of pubtlic prisons in the same state. Notably, none of the companies have distinct and viable
research and development departments as would be expected in an industry that values
innovation. Private prison companies encourage the adoption of public prison practice,
rather than the development of innovative practice, by actively recruifing management-level
staff from within the public sector.

As a case in point, a review of the background of CCA’s facility management staff suggests
a widespread practice of mining the public corrections system for managers. Among the
wardens of 63 of the company’s correctional facilities, nearly two-thirds formerly worked in
state departments of correction (36 wardens) or the federal BOP (5 wardens). The most
warden-rich jurisdiction was the Texas Department of Criminal Justice, from whence 28% of
all CCA wardens were recruited. These experienced staffers bring a degree of order and
control to the company’s private prisons, but they are not likely to be hired for their spirit of
axperimentation and innovation.

Arguably, private prisons are not looking to be innovative unless it is a way of cutting costs.
The most common way for these companies to make money from government contracts is
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by reducing personnel expenses. Because labor represents about 80% of the operating cost
of a prison, much of the cost savings in private prisons results from paying private
correctional officers less than comparable public correctional officers. But this advantage
begins to erode in a market where private companies are dependent upon confract
renewals (with more experienced staff) rather than new faciliies (with new, entry-levef staff).
Even as labor rates vary among the states, public sector correctional officer starting salaries
average $28,000 across all states with 2 {one standard deviation) range between $23,000
and $34,200. By comparison, the Bureau of Labor Statistics reports a mean annual salary of
$42,270 for all occupations in the United States (in May 2008). Public sector prison staff
salaries are very fow already, suggesting that it is not easy for the private sector fo continue
{o undercut the govemment in personnel costs.

Conclusion

The increasing concentration of market share among the fop four companies and the
declining number of companies in the incarceration services market mean that governments
considering the privatization opfion will find a decreasing competitive environment when
seeking confract bids. In 1995, for example, a total of seven companies submitted bids in
response lo a Arkansas Department of Corrections request for proposals for two new
privately-operated prisons. In contrast, a 2006 request for proposats fo manage a private
prison in Pennsylvania yielded only two bidders. With market maturafion and increased
concentration, # is increasingly difficult for new companies to get info the business and for
marginal performers to stay afloat.

Oligopoly theory and industry life cycle theory suggest that the remaining companies will be
less competitive overall, seeking interdependent relationships with their competitors fo help
secure their position now that indusiry growth rates have cooled. As this scenario continues
o unfold, any possibility of meaningful cost savings from privatization will decline over time.
A recent study of private prison costs in Arizona found that this has already occurred, as the
cost of incarcerating minimum-securify prisoners has reached parity between state prisons
and private prisons while the cost of housing medium-security prisoners is now actually
lower in state prisons than in private facilifies.

The private prison industry bears a fair share of the responsibility for not registering a better
showing in research resulis, Despite the fact that it has hired away from the public sector
many "best and brightest” correctional staff, the industry's penchant for financially rewarding
its execuiives and top managers has drained resources that could have been devoied fo
program research and development.

Govemments have also played a role in the failure of private prisons to perform better,
particularly in the area of program quality. As an ofigopsony, governments hoid the power fo
be more demanding in the area of performance yet have systematically failed to do so.

In the main, contracting governments have simply abdicated demand for increasing program
quality, setiling for an fllusory decrease in program cosfs. Given the history of “iron triangle”
relationships. that interfwine the private prison industry and government officials, this failure
is perhaps not surprising.

One of the more depressing statistics fo emerge in criminal justice in recent years is the fact
that two-thirds of released prisoners are re-arrested within three years. Enlightened
government officials around the country have realized that they can reduce correctional
expenditures onfy by focusing their efforts on reducing recidivism, not by building or
confracting for more prison space. Government jurisdictions that are having the greatest
success in reducing correctional expenditures are those that are turning to evidence-based
practice to guide sentencing decisions and devoting correctional resources toward programs
proven o reduce recidivism. Prison is not one of them. it enlightened jurisdictions,
incarceration rates are beginning fo decline.

As this trend continues, the private prison industry will eventually enter the fourth stage of
the industrial life cycle — decline — and will begin shedding some of its capacity. Some
companies have already sighted this trend on the horizon and have begun developing
alternative business opportunities in areas such as elecironic monitoring and prisoner health
care. For those government agencies with heavy reliance on private prisons, decline in the
industry will pose new problems as companies shed unprofitable contracts and simply walk
away. Albert Einstein suggested ihat insanity is doing the same thing over and over again
and expecting different results. If 3 quarter cenfury of experience with prison privatization
has not led to beiter quality and cost oufcomes, it is time fo take a more sane approach.

Richard Culp is an Assaciate Professor of Public Administration at John Jay College of
Criminat Justice in New York City and the Coordinator of the Bachelor of Science in Criminal
Justice Management program. He is also a member of the doctoral faculty in Criminal

Justice at the Graduate Center of the City University of New York and serves as Deputy
Executive Officer of ihe CUNY Criminal Justice Doctoral Program. Professor Culp's

research has been published in Justice Quarterly, Journal of Contemporary Criminal

Justice, Criminal Justice Policy Review, The Prison Journal and the Journal of Public Affairs
Education. :

This article includes new and expanded research findings previously published in "Prison
Privatization Turns Twenty-five.” In K. Ismaili (Ed.) U.S. Criminal Justice Policy: A
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