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INTRODUCTION1 

On February 3, 2012, the court entered a m emorandum decision and order granting in part and 

denying in part Defendants’ m otion to dism iss on the grounds that Plai ntiffs’ claim s lack 

standing.  (Dkt. No. 31).  The court held that wh ile Plaintiffs had not a lleged facts sufficient to 

allow a suit to go forward against Defendants Ga ry Herbert, the Governor of Utah, and Mark 

Shurtleff, th e Attorney General of  Utah, the a lleged facts  were sufficien t to a llow Plaintif fs 

standing to maintain their claims against Defendant Jeffrey Buhman, the Utah County Attorney. 

Now before the court is Mr. Buhm an’s m otion to dism iss (Dkt. No. 46) on the ground that 

Plaintiffs’ claim s are now m oot as a result of  his office’s recent ad option of a policy that 

residents of Utah County will not b e prosecuted for violating Utah’s anti-big amy statute except 

                                                            
1  For a m ore thorough review of the factua l background of this su it, see the court’s 

memorandum decision and order dated February 3, 2012.  (Dkt. No. 31). 
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in cases where such a v iolation is committed in connection with some other violation of the law.  

For the reasons stated below, the court DENIES Mr. Buhman’s motion to dismiss. 

DISCUSSION 

I. ARTICLE III MOOTNESS 

“The constitutional mootness doctrine is grounded in Article III's requirement that federal 

courts only decide actual, ongoi ng cases or controversies. . . .  The central question in 

determining whether a case has becom e moot is whether the issues presented are no longer live 

or the pa rties lack a leg ally cognizable interest in the outco me.”  Phelps v. Hamilto n, 122 F.3d 

1309, 1326 (10th Cir.  1997) (internal quotation m arks and citation  om itted).  To sustain 

jurisdiction over a federal case, “it is not enough th at a dispute was very m uch alive when suit  

was filed . . . . The parties m ust continue to have a personal stake in the outcome of the lawsuit.”  

Lewis v. Continen tal Ba nk Corp ., 494 U.S. 472 (1990) (internal quotation m arks and citation 

omitted).  T hus, “[ w]hen inte rvening acts  des troy a pa rty’s lega lly cog nizable in terest in the 

lawsuit, the federal courts ar e deprived of jurisdiction.”  Mink v. Su thers, 482 F.3d 1244, 1256 

(10th Cir. 2007) (internal quotation marks and citation omitted). 

“Merely stopping the com plained of conduc t ordinarily is not enough, however, to 

establish mootness.”  Id.  See also Friends of the Earth, Inc. v. Laidlaw Environmental Se rvices 

(TOC), Inc. , 528 U.S. 167, 189 (2000) (“[A] defendant 's voluntary cessation of a challenged 

practice does not deprive a federal c ourt of its power to determine the legality of the practice.  If 

it did, the courts would be com pelled to leave th e defendant free to return to his old ways.”) 

(internal quotation marks and citation omitted).  To show that a particular suit is moot as a result 

of a voluntary cessation of the challenged prac tice, a party asserting mootness has the “heavy 
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burden of persuading the court that the challenged conduct cannot reasonably be expected to start 

up again . . . .”  Friends of the Earth, Inc., 528 U.S. at 189. 

Although the burden of persuading  the court that the challeng ed activity is not likely to 

be repeated is a heavy one, it is not insurm ountable.  “[I]n many circum stances it is obvious  

previously threatened conduct cannot reasonably be expected to recur.”  Mink, 482 F.3d at 1256 

(citation omitted).  On at le ast two occasion s, the Tenth C ircuit has found that a catego rical 

announcement from  a governm ent attorney that  no prosecutions would be brought under a 

particular s tatute was sufficient to moot a challe nge to  the constitutionality of the statute.  See 

Mink, 482 F.2d at 1256-57 (opinion lett er from prosecutor stating that the challenged statute 

could not be constitutionally appl ied to the conduct attr ibuted to the plaintiff and that no charges 

would be filed against Pl aintiff i n t he fut ure was suffi cient to m oot challenge to statute’s 

constitutionality); Winsness v. Yocom , 433 F.3d 727, 736 (challe nge to constituti onality of flag 

burning statute m oot because pro secutor had “categorically announc[ed] that h is office [would] 

bring no prosecutions under the statute” and because recent Supreme Court precedent had made 

it clear that any future prosecutions under the statute would be futile). 

In Mink, the Tenth Circuit identified three factors which it relied on to determine that the 

government attorney’s assuranc e of non-prosecution establishe d mootness: (1) the governm ent 

quickly repudiated the actions in itially taken against the plainti ff; (2) the governm ent’s promise 

of non-prosecution was m ade in sw orn affidavits; and (3) the gove rnment’s decision was based 

on controlling Supreme Court precedent, making future prosecutions unlikely.  482 F.3d at 1256.  

The court f inds these factors helpful and will rely on them  to determine whether Mr . Buhman’s 

adoption of a policy not to prosecu te residents of Utah County, incl uding Plaintiffs, for violation 
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of Utah’s anti-bigam y statute unless they ha ve engaged in additional crim inal conduct is 

sufficient to moot Plaintiffs’ claims in this case. 

The court finds that the first factor weighs against a finding of mootness in this case.  The 

threat of prosecution that Plaintiffs com plain of  was alleged to have ar isen in the fall of 2010 

when prosecutors in the Utah County Attorney’s office told the press that they were investigating 

Plaintiffs and that Pla intiffs had “m ade it ea sier for [them] by adm itting to f elonies on national 

TV.”  See Civil Righ ts Com plaint 29 (D kt. No. 1).  The court dete rmined, in an order dated 

February 3, 2012, that the alleged conduct of members of the Utah County Attorney’s office was 

sufficient to give Plaintiffs standing to bri ng suit against Mr. Buhm an to seek  a declarato ry 

judgment that the Utah anti-bigamy statute is unconstitutional.  (Dkt. No. 31).  Mr. Buhman then 

filed a motion to dismiss the case for m ootness on May 31, 2012, accompanied by a declaration 

stating that his office had adopted  the non-prosecution policy at issu e in this m atter.  (Dkt. No. 

47).  The declaration was signed on May 22, 2012, a nd there is no evidence that the for mal non-

prosecution policy was adopted before that date.  See Second Decl. of Jeffrey R. Buhm an Ex. 1 

(Dkt. No. 47).  There is  no evidence that notice of the change in policy was given to the public 

generally or distributed within the county attorney’s office.  The only apparent public notice was 

the filing of  the m otion with the attached decl aration.  The position ta ken in the motion was 

reported by various local news media sources.  

Mr. Buhm an’s adoption of a form al non- prosecution policy happened over eighteen 

months after the alleged conduct giving rise to th e threat of prosecution of Plaintif fs occurred.  

This cannot be considered a “quick  repudiation” of the ac tions initially taken against Plaintiffs.  

Furthermore, Mr. Buhm an’s adoption of the new policy happened several m onths after his 

motion to dismiss Plaintiffs’ claims on the grounds of standing had been denied by the court and, 
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also, after the claim s against th e state defenda nts had been dism issed because th e court found 

that under the policy of the state attorney gene ral’s office there was no threat of prosecution.  

The tim ing of Mr. Buhm an’s adopt ion of the po licy at issue suggests that the policy was not  

motivated by a belief that prosecution of Plaintiffs for violating Utah’s anti-bigamy statute would 

be improper, but instead was motivated by a desire to prevent this court from reaching the merits 

of Plaintiffs’ claim s.  See Harrell v. The Florida Bar , 608 F.3d 1241, 1266 (11th Cir. 2010) 

(“[A] de fendant's cessation before receiving noti ce of a legal challenge weighs in favor of 

mootness, . . . while ces sation that o ccurs late in  the gam e will m ake a court m ore skeptical of 

voluntary changes that have been made.”) (inter nal quotation m arks and c itation omitted).  Mr. 

Buhman’s strategic attempt to use the m ootness doctrine to evade r eview in this case draws into 

question the sincerity of  his contention that prosecu tion of P laintiffs for vi olating this statute is 

unlikely to recur.  See cf. Harrell, 608 F.3d at 1266 (“[W]here the circumstances surrounding the 

cessation suggest that the defenda nt is attempting to m anipulate th e court’s ju risdiction to 

insulate a favorable decision from review, courts will not deem a controversy moot.”); DeJohn v. 

Temple Univ., 537 F.3d 301, 309-10 (3d Cir. 2008) (univers ity policy change did not m oot case 

where evidence suggested policy change was done for the strategic purpose of evading review). 

The second factor weighs slightly, but not decisively, in favor of a finding of mootness in 

this case.  Mr. Buhman’s motion to dismiss is supported by a formal declaration, made under the 

penalty of perjury, that the Utah County Attorn ey’s office had adopted a for mal policy of non-

prosecution of Utah County reside nts that m ay be violating Utah ’s anti-bigamy statute without 

committing additional specif ied crim es.  The decl aration also ex pressly indicates tha t the  

criminal case opened ag ainst Plaintiffs for their alleged violation of the anti-bigam y statute has 

been closed and that no charges would be filed against them for bigam y in the absence of new 
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evidence that Plain tiffs were comm itting any of the crim es specified in the policy.  See Second 

Decl. of Jeffrey R. Buhm an Ex. 1, 4, ¶ 12 (Dkt. No. 47).  Because  Mr. Buhman’s declaration is  

made under the penalty of perjury, the court gives it more weight than it would a statement made 

in other circumstances.  The failure to give public  notice of the change in policy, however, adds 

to the concern that the action was taken primarily for purposes of this litigation. 

It should be noted also that in his declar ation and in the adopted policy itself, Mr. 

Buhman reserves the right to prosecute individuals for violating Utah’s anti-bigam y statute “(1) 

[w]hen a victim  is induced to marry th rough their partner’s fraud, misrepresentations or 

omissions; or (2) [w]hen a person purports to m arry or cohabits with anot her person in violation 

[of the Utah anti-bigamy statute] and is also  engaged in some type of abuse, violence or fraud.”  

Second Decl. of Jeffrey R. Buhm an Ex. 1, 3, ¶ 9 (Dkt. No. 47).  Furthermore, Mr. Buhm an has 

conceded that the policy at issu e “cannot bind the future actions  or policies of successor Utah 

County attorneys.”  Mem. Supp. M ot. to Dismiss 5 (Dkt. No. 47).  Even though Mr. Buhm an’s 

adoption of a non-prosecution policy is supported by a form al declaration m ade under the 

penalty of perjury, the contents  of the policy and the declarati on leave open the po ssibility that 

Plaintiffs may be subject to prosecution for their continued vi olation of Utah’s anti-bigamy 

statute in the future.  Moreover, the policy does not reject the ability of Utah County to prosecute 

under the anti-bigamy statute.  It reflects, at most, an exercise of prosecutorial discretion by the 

current county attorney not to prosecute unles s another crim e is also included.  The county 

attorney do es not repu diate that  punishm ent m ay be enhanced if a defendant were convicted 

under the anti-bigam y statute and another offense.  See Utah v. Holm , 137 P.3d 726, 774 n.29 

(Durham, C.J., concurring in part and dissenting in part). 
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Like th e f irst f actor, th e th ird f actor iden tified by the  T enth Circuit in Mink weighs 

against a finding of m ootness in this case.  In both Mink and Winsness, the Tenth Circuit held 

that a prosecutor’s promise of non-prosecution was sufficient to meet the burden of showing that 

future prosecution was unlikely to occur becaus e the promise of non-prosecution was based on a 

determination that controlling Suprem e Cour t preceden t would m ake prosecution  under the 

challenged statute futile.  In Winsness, for example, the prosecutors submitted an affidavit to the 

court indicating that the enforceability of the Utah flag abuse st atute was doubtful in  light of the 

Supreme Court’s decision in Texas v. Johnson , 491 U.S. 397, 420 (1989).  433 F.3d at 731.  

Similarly, in Mink, the prosecutor disclaimed an intent to p rosecute the plaintiff after reviewing 

controlling Suprem e Court prec edent and concluding that pr osecution would have been 

improper.  482 F.3d at 1254-55. 

Mr. Buhm an has not indicated  what the reasoning is be hind the newly adopted non-

prosecution policy at issue in this case.  His declar ation merely states that, to his knowledge, this 

was the first occasion that the Utah County Atto rney’s office had to d ecide wheth er it would  

bring charges against someone in Plaintiffs’ position for violating Utah’s anti-bigamy statute and 

that, upon contem plation of the ci rcumstances, a decision was made not to prosecute Plaintiffs  

and to im plement a non-prosecutio n policy.  The declaration doe s indicate that the policy is 

intended to “prevent the future prosecution in Ut ah County of biga mous marriages entered into 

for religious reasons,” see Second Decl. of Jeffre y R. Buhman Ex.1, 3, ¶ 10 (Dkt. No. 47), but it 

does not explain why the office determ ined that su ch prosecutions should be avoided.  Neither 

Mr. Buhman nor his counsel has cited any Suprem e Court caselaw to s how the co urt that th e 

policy was necessa ry to  avoid bring ing an uncons titutional suit again st Plaintiffs, and it is not 

clear what caselaw they would cite to show that such a prosecution would be futile.   



8 
 

Furthermore, Mr. Buhm an’s declaration clearl y indicates that he b elieves the s tatute 

could be properly enforced, if the prosecutor exercises his di scretion to do so, against an 

individual who violates Utah’s anti-bigamy statute when the individua l is also committing some 

other crime specified in the policy.  See Second Decl. of Jeffrey R. Buhm an Ex.1, 3, ¶ 9 (Dkt. 

No. 47).  He has also m ade no indication that he is ab andoning his defense of the 

constitutionality of the challenged statute.  Mr. Buhman’s continued defense of the statute makes 

it difficult to conclude that there is no reasonable expectation that Plaintiffs would be prosecuted 

under the statute in the future.  See DeJohn , 537 F.3d at 311 (“”[H]ere Tem ple’s timing of the  

policy change, as well as its con tinued defense of its form er policy, do not m eet the formidable 

burden of dem onstrating that there is no reason able expectation that it would reim plement its  

former policy.”) (internal quotation marks and citation omitted). 

While it m ay be th e case that Mr. Buhman believes that prosecution of Plaintiffs would 

be inappropriate in th is circumstance, there is n o reason to believ e that such a dete rmination is 

anything beyond an exercise of prosecutorial discretion that could be easily reversed in the future 

by a successor Utah County Attorn ey, or by Mr. Buhman himself, if he should chan ge his mind.  

As a result, Mr. Buhm an’s adoption of the non- prosecution policy at issue in this matter is not 

sufficient to  estab lish that future p rosecution o f Plaintiffs is unlikely to recu r.  B ecause Mr.  

Buhman has f ailed to meet his bu rden in this respect, the current case continues to  be live for 

purposes of Article III jurisdiction. 

II. PRUDENTIAL MOOTNESS 

 Even when a case is not moot in the “strict Article III sense,” the controversy may be “so 

attenuated that considerations of prudence and com ity for coor dinate branches of governm ent 

counsel the court to stay its hand, and to w ithhold relief it has the power to grant.”  Southern 
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Utah Wilderness Alliance v. Smith, 110 F.3d 724, 727 (10th Cir. 1997).  Prudential m ootness has 

particular applicability where the relief being sought is an injunction against the government.  Id.  

While the central inquiry is e ssentially the sam e under the Artic le III and prudential m ootness 

doctrines—“have circumstances ch anged since the beginning of th e litigation that f orestall any 

occasion for m eaningful relief,” Southern Utah Wild erness Alliance , 110 F.3d at 727 (citation 

omitted)—a remedial promise may be suf ficient to bring a c ase to an en d as a m atter of equity, 

even if it may not be enough to kill a cas e co nstitutionally.  Winzler v. Toyota Motor Sa les 

U.S.A., Inc., 681 F.3d 1208, 1211 (10th Cir. 2012). 

 A remedial commitment made by one of the “coordinate branches of the United States  

government” bears special gravity when determ ining whether to find a case prudentially m oot.  

Id. at 1211.  This is not only because governm ent prom ises are generally trustworthy, but 

because “af fording a judicial rem edy on top of one already prom ised by a coordinate branch  

risks needless inter-branch disputes over the execution of the rem edial process and the 

duplicative expenditure of finite public resources.”  Id.  Refusing to find a case prudentially moot 

when a government entity makes a remedial commitment also discourages the other branches of 

government from seeking to resolve a dispute that is currently pending in court.  Id. 

 In Winzler, the Tenth Circuit held that a produc ts liability suit brought against Toyota 

was prudentially m oot when T oyota voluntarily announced a nationw ide recall to repair the 

problem alleged in th e suit.  According to th e court, by initiating th e recall, Toyota invoked a 

federally regulated2 remedial scheme that provided the plai ntiff with all the relief sought in the 

suit.  The court held th at because the rem edy invoked by Toyota was enforced by a coordinate 

                                                            
2  The recall process w as overseen  by the Na tional High way Transp ortation Saf ety 

Administration, “an agency of the Departm ent of Transportation that can i ssue stiff fines if the 
company fails to carry out the recall to its satisfaction.”  Winzler, 681 F.3d at 1209. 
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branch of the governm ent, there was “not enough valu e left for the courts to add in this case to 

warrant carrying on with the business of deciding its m erits.”  Id.  A llowing the case to go 

forward on the merits would duplicate the efforts of the National Highway Transportation Safety 

Administration (“NHTSA”), waste finite public  resources, and m ight “invite inter-branch 

confusion and turf battles over the details of carrying out an agreed objective.”  Id. 

 The immediate cas e can  easily be d istinguished from the circum stances of the Winzler 

case.  In Winzler, the remedial scheme Toyota invoked had been established long before the suit 

had ever been filed  and gave the plaintiff a ll the relief she sought.  The NHTSA recall sch eme 

was not established to give specific relief to the s pecific plaintiff in the Winzler case, and it was 

not established with the specific purpose of allowing Toyota to ev ade court review.  Instead, the  

recall scheme was specifically desig ned to provide the kind of relief that the plaintiff in Winzler 

sought, and when it was invoked, there was no additional relief that the court could grant. 

 In contrast, Mr. Buhm an’s non-prosecution po licy was im plemented more than eighteen 

months after the alleged conduct th at gave rise to this suit o ccurred.  As discussed above, the 

timing of the policy implem entation, lack of any public notice, a nd lack of reasoning given for 

adopting the policy suggest that  the policy was im plemented, not to provide a rem edy t o 

Plaintiffs in this case, but instead to evade review  of Plaintiffs’ claims on the merits.  Moreover, 

the policy implem ented by Mr. Buhm an does not provi de Plaintif fs with all th e relief they a re 

seeking.  It has already been established that the policy at issue is insufficient to alleviate the risk 

that Plaintiffs will be prosecuted or threatened with prosecution for their violation of Utah’s anti-

bigamy statute in the future.  Plain tiffs are seeking a declaration from the court that the statu te is 

unconstitutional and a perm anent injunction agains t enforcing the statu te agains t them “on the 

basis of their consensual plural fam ily associ ation.”  Civil R ights Com plaint 39 (Dkt. No. 1).  
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Plaintiffs are also seeking relief under 42 U.S.C.  § 1983 for injury they claim  to have suffered 

because of threats of prosecution.  The policy of Mr. Buhman’s office falls far short of providing 

Plaintiffs with all the relief they seek. 

 Because this case can be easily distinguished from the circumstances in the Winzler case, 

and because the con cerns presented to th e cou rt in Winzler are no t suf ficiently pr esent in th is 

case to warrant a finding of prudential m ootness, the  cou rt will no t rely on  the  prudential 

mootness doctrine to allow Mr. Buhman to evade review of the merits of Plaintiffs’ claims. 

CONCLUSION 

 For the reasons stated above, the court he reby DENIES Defendant Buhman’s motion to 

dismiss on the grounds of mootness. (Dkt. No. 46).  On July 2, 2012, t he court issued a stay on 

further proceedings on Plaintiffs’ motion for summary judgment and Defendant’s cross-m otion 

for summary judgm ent.  (Dkt. No. 64).  The stay  is now  LIFTED.  Plai ntiffs may, in their 

discretion, f ile a reply m emorandum to Defend ant’s memorandum opposing Plaintiffs’ m otion 

for summary judgment on or before August 31, 2012.  Plaintiffs should also file a m emorandum 

opposing Defendant’s cross-m otion for summa ry judgment on or before Septem ber 14, 2012.  

Defendant m ay then, at his discretion, file a reply m emorandum on or before Septem ber 28, 

2012. 

DATED this 17th day of August, 2012. 

     BY THE COURT: 

 

     ______________________________ 
     Clark Waddoups 
     United States District Court Judge 


