IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

ZACHARY ROYAL

a minor child, by and through his
father and legal guardian, RAYMOND
ROYAL et al.,

Plaintiffs,

V. CIVIL ACTION FILE
NO. 1:08-CV-2930-TWT

DAVID A. COOK
Commissioner of the Georgia
Department of Community Health,

Defendant.

ORDER

This is an action seeking injunctive relief against the Georgia Department of
Community Health. It is before the Courbn the Plaintiff Zachary Royal’s Motion for
a Preliminary Injunction [Doc. 86] which is GRANTED. At the evidentiary hearing
on May 3, 2012, the parties agreed that tle record on the notion would constitute the
record for a determination on the nerits ofthe case. This Order constitutes ny ruling
on the motion and my findings of fact and conclusions of law on the m erits of the

casc.
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I. Findings of Fact

1. Since P laintiff Zachary Royal wa s 2 years old, he has received
Medicaid-funded nursing services fromGeorgia’s Department of Community Health
(the “Department”) and its predecessor  agencies. Un der the Medicaid Act, a
participating state is requiredto provide certain categoriesof care to eligible children,
including early and periodic screening, dignostic and treatnent services (“EPSDT”).
In Georgia, a child who is enrolled asa member of the Georgia Pediatric Program' is
eligible to receive private duty nursing services. While the Plaintiff has been enrolled
in the Georgia Pediatric Progam, the Department has appoved him to receive private
duty nursing services in his hom e. Since 2003, he has been receiving 84 hours of
nursing care a week in his home.

2. On June 23, 2011, the Departnent notified the Plaintiff that his hours of
approved skilled nursing services were being reduced from 84 to 77 hours effective

July 23, 2011. Four weeks l&er, another reduction wouldgo into effect, from77 hours

'"This is a Georgia Medicaid program that provides continuous skilled nursing
care to medically fragile children. It is referred to as “GAPP.”

*Private duty nursing services is defined a§‘nursing services for recipients who
require more individual and continuous carethan is available froma visiting nurse or
routinely provided by the nursing staff of tle hospital or skilled nursing facility.” 42
C.F.R. § 440.80. These services are provided by a registered nurse or nurse
practitioner under the direction of the recipi ent’s physician at either the recipient’s
home, a hospital, or a skilled nursing facility. Id.
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to 70 hours. The Notice reflected checked boxes and additional information, quoted

below:

Rationale for this decision is as follows:

M

N N N N

Skilled nursing hours m ay be reduced over tim e based on the
medical need of the m ember and the stability of the child’s
condition (see GAPP Manual § 803, Letter of Understanding,
Appendix L).

Your child has received the same amount of nursing hours since

6/2/03.

The nurses notes reviewed for the past three m  onths docum ent the

stability of your child’s condition.

Your child’s condition has remained stable with no exacerbation s in

disease process or hospitalizations since last pre-certification period.

There is no evidence fromthe documentation submitted that the current

hours are m edically necessary to co rrect or am eliorate the chi 1d’s

medical conditio n ( see 42 USCS § 1382h)(b) [sic] ,0O.C.G.A.§

49-4-169.1) and GAPP Manual § 702.2(A)).

Other reason(s):

. Zachary’s skilled ¢ are needs are identified as: total assistance
with ADL’s including positioning, oxygen adm inistration when
needed, Bi-Pap use at night and whn ill, CPT with vest treatmant,
in-exsufflator use with nebulizer treatm ents, m edication
administration, and suctioning as needed. These do not require a
skilled nurse.

. Skilled nursing care services will be reduced when the m edical
condition of the m  ember stabili zes to give m  ore of the
responsibility of the care of the member to the parent(s) and or
caregiver(s). One of the goals ofthe Georgia Pediatric Program is
to teach the parents and caregivers how to care for the member in
the absence of a nurse. The Georgia Pediatric Program (GAPP)
is not intended to be a perm anent solution to skilled care. It is a
teaching program. (See GAPP Manual, Section 803(A)c).

. Non-Covered Services GAPP Services include services for
individuals requiring excessive hours of nursing care for an
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extended period or for an indefnite period of time (See Manual §
905(d)).

. Members served by the GAPP program are required to meet the
same level of care as for adission to a hospital or nursing facility
and must be Medicaid eligible. (GAPP Manual § 601(See 42 CFR
§ 409.31-409.34 and 42 CFR § 440.10).

. Please refer to the GAPP Policy and procedure manual for more
information about the GAPP Program at:
https://www.ghp.georgia.gov/wps/output/en US
/public/Provider/MedicaidManuals/2010-1 GAPP v.9 pdf

. Non-Covered Services include services for back up support or
respite purposes for the prim ary or secondary caregiver (GAPP
Manual § 905 (g).

. If Zachary’s health status changs, requires hospitalization, or new
skilled needs are identified please have his agency contact the
GAPP Nurse and update her on these changes.

(P. Ex. 10).

3. The Plaintiff’s prinary treating physician is Dr. Daniel Torrez, a pediatric
lung specialist. Dr. Torrezhas treated Zachary for his underlying condition since the
fall of 2010. Previously, Zachary was a patient of Dr. Teague, a professor at Emory
University. Dr. Torrez inpressed me as a very conpetent and caring physician. At the
evidentiary hearing, he testified that the underlying condition Zachary has is called
Werdnig-Hoffman Disease, or SMA type 1. SMA is spinal m uscular atrophy, a
genetic disorder that affects a part of the nervous system controlling voluntary
muscles and muscle function. (T. Tx. p. 49). It is a progressive disease. Commonly,

patients with SMA type 1 die in early childhood, by age 2 years. (T. Tx p. 51).
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4. SMA affects the respiratory musclesvery significantly. (T. Tx. p. 49). It
is difficult to breathe nornmlly, to be able toget the air in and out of the lungs. (T. Tx.
p. 50). When Dr. Torrez first began seeing him, Zachary had been using for years
non-invasive ventilation through BiPAP, a bi-level pressure support. (T. Tx. p. 54).
He has a hard tine being able to keep hislungs inflated, leading to problens with his
oxygen and carbon dioxide levels. (T. Tx. p.50, 53). The settings on the BiPAP have
been increased because of the results of his sleep studies showed that he was having
“obstructive events where he was trying to  breathe but not being able to breathe
adequately.” (T. Tx. p. 54). The settings now used provide a “significant” level of
support. His need for support in breathing is expected to incr ease as his condition
worsens.

5. Zachary has had issues fighting infections and when he was m uch
younger he required frequent hosptalizations. (T. Tx. p. 50). Dr. Torrez testified that,
with technology and knowing more about the disease, “we are able to intervene and
help them out with a variety of modalities to help them fight infections, hopefully to
be able to stay at hone and not cone into the hospital as often as sonetimes they do.”
(T. Tx. p. 50). It is unusual for a patient with Zachary’s disease not to have needed to
come into the hospital nore frequently. (T.Tx. p. 52). Dr. Torrez attributes Zachary’s

ability to stay out of the hospital in parto the good care that he has received at hom.
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(T. Tx. p. 52). Patients who do not have good care at home come into the hospital
more frequently with respiratory complications. (T. Tx. p. 52).

6. Dr. T orrezopi nedt hatpa tients] ike Z achary ne ed 24-hour,
seven-day-a-week care from a licensed nurse, based upon “what we know about his
medical condition and the care that’s involvedn taking care of these patients.” (T. Tx.
p. 53, 58-59). His letter of medical necessity states that Zachary needs “at least” 84
hours per week of skilled nursing care. (Platmff’s Exhibit 2). If hospitalized, Zachary
would be admitted to the intensive care unit or technology dependent intensive care
unit, where the staffing ratio is 1 nurse for 2patients, because that is the level of care
required of patients such as Zachary. (T.Tx. p. 55). Zachary’s condition has recently
deteriorated. (T. Tx. p. 53-54). Dr. Tarez testified that Zachary will not get better
and will just get worse. (T. Tx. p. 55).

7. Zachary’s mother died five years go. Until her death, she was Zachary’s
primary caregiver. (T. Tx. p.5). Kath leen Tondee, Zachary’s primary licensed
practical nurse, has been providing care to him for more than 16 years. She testified
by Declaration and at trial. Ms. Tondee tstified that Zachary’s nurses work 12 hours
each day, 7 days a week, typically from 7 am to 7 pm. The nurses perform head — to
— toe assessnents of Zachary’s body systens at the beginning and end of each 12 hour

shift. Zachary is also assessed throughout the day as the nurses are providing care,
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observing, and interacting with him . Ms. Tondee testified th at these assessments
require the use of nursing judgment followed up with appropriate intervention. The
nurses practice “aspiration precautions” while caring for Zachary, especially during
mealtimes when the risk of spiration is geatest. The point of “aspiration precautions”
is to prevent aspiration. (T. Tx. p. 45). The fact that Zachary did not aspirate while
aspiration precautions were being implemen ted means that they were successful.
Signs of a spiration w ould be bre ath sounds that w ere adverse, rhonc hi or ra les,
difficulty breathing, desaturation, and fever. (T.Tx. p. 35). Ms. Tondee testified that
she did not think that Mr. Royal is competent to recognize the breath sounds. She
believes that he could potentially learn the mechanics, the technique, but not making
the judgment that this is som ething that needs to be addressed now. (T. Tx. p. 35).
Mr. Royal testified that he is unable to do deep suctioning on Zachary because it
causes Zachary pain and he might injure Zachary’s lungs. (T. Tx. p. 8-9).

8. Ms. Tondee provides total nursing care to Zachary, including care
management, to access resources for him, obtain supplies, m  ake doctor’s
appointments, among other things. (T. Tx. p. 25). Zachary does not have a case
manager and Ms. Tondee is not aware of angase management that he could have. (T.
Tx. p. 26). Zachary travels to doctor’sappointments in a handicap-accessible van in

which Zachary’s wheelchair canbe secured. His father dives, and Ms. Tondee travels
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with Zachary to provide him with care during the trip. She does so without any
compensation, signing out of work when sh e goes with them. (T. Tx. p. 26). Ms.
Tondee attends appointments to obtain information so that she can explain what the
doctor is saying to Zachary’s father, who doesn’t understand everything that the
doctor is saying. (T. Tx. p. 27).

0. Previously, the Departm ent and GMCF required nursing providers to
complete a 13 page nursing assessnant bythe nursing agency provider on a docurant
identified as “Appendix K a nd also provide a separate letter of medical necessity
from the child’s physician to explain the mdical necessity of the nursing care ordered
by the physician. In Spring 2011, the Department and GMCEF replaced Appendix K
and the physician’s letter of medical necessity with a one page document identified
as “Appendix I, Medical Necessity/Levelof Care Statement Admission or Continued
Stay.” Ms. Collins testified that a Ithough it was no longer required by GMCEF,
nothing actually prevents a physician fromsending a letter of nedical necessity along
with the Appendix I. (T. Tx. p. 83-84)The physician, primary caregiver and nursing
agency provider sign to “attest that the hove information is accurate and this nember
meets Pediatric Level of Care Criteria and req  uires skilled nursing care that is

ordinarily provided in a nursing facility or other institutional setting.” (Plaintiff’s
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Exhibit 11 at I-1). Dr. Torrez’s letter ofmedical necessity was provided to GMCF as
part of the administrative review of the reduction in hours. (Plaintiff’s Exhibit 2).

10.  On or about April 1, 2003, DCH contracted with the Georgia Medical
Care Foundation (“GMCEF”) to perform reviews and determine, among other things,
the eligibility and med ical necessity of GAPP members. GMCF’s medical review
team is composed of the mdical director, a licensed pediatric neurologist, and nurses.
Karis Morneau is a registered nurse emloyed by GMCEF to review the documantation
provided in the GAPP packets to determ ine the number of hours of skilled nursing
would be approved for a child under the GAPP program. Ms. Morneau has been a
nurse for 18 years and has worked in pediatric home care, in a pediatric physician‘s
practice, and in hospital environments. Ms. Morneau testified that there was no set
number that GMCF was looking to reduce Zachary’s hours to . It depends on each
review period. “We were looking to go just anhour a day to start off to see if he does
well with that.” If he doesn’t then the  agency sends in another packet through a
change request. If he’shad a hospitalization, if they seethat he is not tolerating being
weaned down to 10 hours a day, an exacebation that’s requiring new skilled nursing
needs, more teaching for the father, then, ofcourse, we would review him again. (T.

Tx. p. 100-109). Ms. Morneau’s opinions oncerning the care needed by Zachary are
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entitled to little weight compared to that of Dr. Torrez and the Defendant’s reliance
upon her to show that Zachary is “stable” is unreasonable.

11.  Dr. Gary Miller is enployed by GMCF as the mdical director of nedical
management services. He practiced neurology and pediatric neurology for 25 years
before closing his practice to work full time for GMCF. He has oversight of all
Medicaid review activities in all areas, including the GAPP program. He does some
of the GAPP reviews, primarily the reconsidemations or appeals that come in. (T. Tx.
p. 123). In perform ing GAPP reviews, Dr. Miller has access to all of the m edical
history and inform ation that is in GMCF’s system , including all previous GAPP
submissions, any request for an inpatient hospital stay, certain radiology procedures

that might have been done, if it has requird peer review fromGMCEF. (T. Tx. p. 125).

12.  Dr. Rosenfeld, who did not testify, was the physician reviewer for the
initial determination of reduction in hours. (T. Tx. p. 128). Dr. Miller did not have
any formal orientation to the GAPP program when he assum ed responsibility as
medical director in 2007. He learned about the program from being with the nurses
and Dr. Rosenfeld. There have always been periodic meetings between Department
staff and GMCEF staff and a monthly jo  int m eeting with staff from GMCEF, the

Department, and the private GAPP provider agencies. (T. Tx. p. 129).
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13.  Dr. Miller testified that “obviously the care that he has gotten has
prevented many of he complications that you often see with spinal mscular atrophy.”
(T. Tx. p. 138). Dr. Miller further testifie d that “nursing care doesn’t influence the
progression of the neurological disease. Th ere is no treatment for spi nal muscular
atrophy and skilled nursing services are not going to affect the underlying progression
of his neuromuscular disease.” (T. Tx. p. 138-9). Dr. Miller has never met Zachary
Royal. He does not recall looking at anythng other than Dr. Torrez’s letter and sone
nursing notes on his review of the previousdecision to reduce hours. (T. Tx. p. 139).
The length of time that the chld has been in the programmatters because they would
have the expectation that his caregiver woull have been taught and be able to assune
some of his care at home. (T. Tx. p. 140).

14.  Miriam Henderson was em ployed as a program  specialist at the
Department of Com munity Health fro m 1998 until 2010. (T. Tx. p. 60). She was
responsible for policy under the GAPP progam after GMCF took over responsibility
for case management in 2003. (T. Tx. p.60-61). The GAPP programprovided skilled
nursing services to m edically fragile children on a continuous basis. GAPP was a
teaching program to train parents how to take care of ther children in the absence of
anurse. (T. Tx. p. 72). One thing that GRP required was that a child could not leave

the hospital without training the parent how to care for the child in the absence of a
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nurse. Children in the GAPP program were supposed to have two caregivers. Many
parents did not have a secondary car egiver. When GMCF began assum  ing
responsibility for GAPP, there were mee tings between the Departm ent and the
medical director and nurses from GMCF. The meeting mi nutes reflect what was
discussed at the m eetings and identify follow up issues. Plaintiff’s Exhibit 16
discussed “Review Guidelines” for the program. These Guidelines include tapering
schedules. Nursing hours were to be reduced following the suggested schedule. The
Guidelines directed that all cases will eventally be tapered. The Guidelines state that
the goal of the tapering schedules is that all cases will eventually be weaned off the
program if possible. For children seeki ng renewals where there was no change in
condition, GMCF was to either decrease skilled nursing hours or keep them at the
same level. The Guidelin es provided that GMCF could assign 50 hours of skilled
nursing hours per week for 6 months if one parent works and the secondary back-up
caregiver is home. If both parents work o1f one parent works and the secondary back
up caregiver is not in the home, GMCF can assign 56 hours of skilled nursing for 6
months. According to the renewal guidelines, the goal is to decrease skilled nursing
to 40 hours per week or less ad eventually wean the childoff the programif possible.
In the August 2005 GAPP m eeting, the medical directors of DCH and GMCF

discussed the need to contact physicians to retrain them on the GAPP program goal
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of weaning the children off the program  once the parents are trained caregivers.
(Plaintiff’s Exhibit 17). In the April2006 GAPP meeting, GMCF’s medical director
Dr. Rosenfeld requested inform ation on the weaning goals of the program . DCH
stated that the goal of the programwas to wean down to only needed hours but not to
wean off the program unless no skilled needs “due to EPSDT requirem ents.” Dr.
Rosenfeld indicated that weaning education is needed for physicians, providers and
hospital discharge planners as it appears that there is a conflict of interest since
physicians want to m ake money for business reasons, therefore, children are not
weaned when they possibly coul d be. Dr. Rosenfeld believed this to be the case
because he had bowed to pressure to keep a patient’s family happy. Also discussed
was the requirem ent that each child m ust have a secondary caregiver, and if no
secondary caregiver is available, then GM CF was to notify the legal staff at DCH.
(Plaintiff’s Exhibit 18). In the June 2006 GAPP m eeting, DCH clarified that the
overall program goal is “to wean down to the needed hours but not wean off the
program unless no skilled needs are identified.” (Plaintiff’s Exhibit 19).

15.  The Plaintiff introduced GAPP m eeting minutes from 2003 through
2006. At the GAPP meeting in April 2003, DC H discussed the transition of the
GAPP program from DCH to GMCF. The weekly GAPP Medical Review Team

meetings were discussed. The nurses onthe team complete a case document review
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and then make recommendations to the medical director. Final decisions of the team
are a group process. Also discussed was the importance of maintaining the weaning
schedule. (Plaintiff’s Exhibit 15).  In the June, 2003 GAPP meeting, DCH and
GMCEF discussed “Review Guidelines” for the program. These Guidelines included
tapering schedules. Nursing hours were to be reduced following the suggested
schedule. The Guidelines dir ected that all cases will eventually be tapered. The
Guidelines state the goal of the tapering schedules is that all cases will eventually be
weaned off the program if possible. For children seeking renewals of nursing hours
where there was no change in condition, GMCF was to either decrease skilled nursing
hours or keep skilled nursing hours at the same level. The Guidelines provided that
GMCF could assign 50 hours of skilled nursing per week for 6 months if one parent
is working and one parent is home. If bol parents work or one parent works and the
secondary back-up caregiver is not in tk home, GMCF can assign 56 hours of skilled
nursing per week for 6 months. According to the renewal guidelines, the goal is to
decrease skilled nursing to 40 hours per week or less and eventually wean the child
off of the program if possible. (Plaintiff’s Exhibit 16). In the August, 2005 GAPP
meeting, the m edical directors of DCH and GMCEF discussed the need to contact
physicians to retrain them on the GAPP program goal of weaning the children off of

the program once the parents are trained caregivers. (Plaintiff’s Exhibit 17). In the
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April, 2006 GAPP m eeting, GMCF’s m edical director, Dr. Rosenfeld, requested
information on the weaning goals of the pagram. DCH stated the goal of the program
is to wean down to only needed hours but not to wean off program unless no skilled
needs “due to EPSDT requirenents.” Dr. Reenfeld indicated that weaning education
is needed for physicians, providers, and hosptal discharge planners as it appears that
there is a conflict of interest since physicias want to naintain good relationships with
the parents and the providers want to m ake money for business reasons, therefore,
children are not weaned whenthey possibly could be. Dr. Rosenfeld believed this to
be the case because he had bowed to pressureto keep a patient’s family happy. Also
discussed was the requirement that each child must have a secondary caregiver, and
if no secondary caregiver is available, GMCF was to notify the legal staff at DCH.
(Plaintiff’s Exhibit 18). In the June, 2006 GAPP meeting, DCH clarified the overall
program goal “to wean down the needed hours but not wean off the program unless
no skilled needs are identified.” (Plaintiff’s Exhibit 19).

16. GAPP has a policy manual. The GAPP manual is updated every four
months. The version of the GAPP manual in effect at time of the decision to reduce
Zachary’s nursing hours was entitled “PART II, POLICIES AND PROCEDURES
FOR THE GEORGIA PEDIATRIC PROGRAM (GAPP),” and dated July 1, 2011.

(Plaintiff’s Exhibit 11). GAPP policy requiresthat a cost analysis should be nade to
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determine that the cost ofcaring for the child in the homne and community is below the
cost of providing the sane care in an insitution. (Plaintiff’s Exhibit 11, § 701). GAPP
policies require the prim ary caregiver to assist with th e child’s care in the hom e.
(Plaintiff’s Exhibit 11, §702.2(B)). The child must have available prim ary and
secondary caregivers to actively participat e in her care. (Plaintiff’s Exhibit 11,
§702.2(C)). The child must need a specified time-limited period of daily continued
nursing care, supervision and monitoring. Hours of nursing may be reduced based
upon an evaluation of the current medical  plan of treatm ent, updated physician
summaries, provider agency docum ented current assessm ents and nursing care.
(Plaintiff’s Exhibit 11, §702.2(D)). GAPPprovides that skilled nursing care services
will be reduced when the nedical condition ofthe child stabilizes to give nore of the
responsibility of the care of the child to theparents or caregivers. One of the goals of
the GAPP program is to teach the parentsand caregivers how to care for the member
in the absence of a nurse. GAPP is not itended to be a permanent solution to skilled
care. It is a teaching program. (Plaintiff’s Exhibit 11, § 803A(c)).

17.  Dr. Torrez’s opinion as to medically necessary hours of skilled nursing
care is entitled to much greater weight than that of Dr. Miller or Dr. Rosenfeld. Dr.
Miller reviewed his case on one occasion and based his decision upon summaries of

his records. He did not review Zachary’s actual medical records.
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18.  Reducing his skilled nursing care by 10 hours a week would deprive
Zachary of essential services necessary to maintain his life and health. Raym ond
Royal cannot assume another 1.4 hours per day of unassist ed care for Zachary. In
June 2011, he was doing all tht she could do to care for Zachary. If the nursing hours
were reduced, Raymond Royal would have to retire or quit his job. (T. Tx. p. 6). If
Raymond Royal quits his job and cannot support Zachary, the child would be
institutionalized. (T. Tx. p. 6).

II. Conclusions of Law

Congress enacted the Medicaid Act in1965 with the aim of providing medical
care for the nation’s poorest and most vulnerable people. Medicaid is a cooperative
venture of the state and federal governm ents through which states that elect to
participate receive federal fnancial assistance to furnishmedical assistance to eligible
people with low incom es. The law that I will apply in this case is set out in the

opinion of the Court of Appeals for the Elev enth Circuit in Moore ex rel. Moore v.

Reese, 637 F.3d 1220 (11 ™ Cir. 2011) (“Moore 11 ). I will not repeat the lengthy
discussion of the Medicaid Act and Regul ations and the history of the EPSDT
program. And I will not repeat the discussion of the court precedents.

Near the end of the opinion, the Court of Appeals sum marized the guiding

principles to be applied to a case such  this. They are as follows: (1) Georgia is
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required to provide private duty nursing services to [Zachary Royal], who meets the
EPSDT eligibility requirenents, when such sevices are nedically necessary to correct
or am eliorate his illness a nd condition. (2) A state Medicaid plan m  ust include
reasonable standards for determ ining elig ibility for and the extent of m  edical
assistance—here, the extent of private dut nursing services for [Zachary Royal]—and
such standards nust be consistent with tk objectives of the Medicaid Act, specifically
its EPSDT program. (3) A state m ay adopt a d efinition of m edical necessity that
places limits on a physician's discret ion. A state may also limit required Medicaid
services based upon i ts judgment of degr ee of m edical necessity so long as such
limitations do not discrim inate on the ba sis of the kind of m  edical condition.
Furthermore, a state may e stablish standards for i ndividual physicians t o use in
determining what services are appropriatein a particular caseand a treating physician
is required to operate withinsuch reasonable limitations asthe state may impose. (4)
The treating physician assum es the prim ary responsibility of determining what
treatment should be made available to his patients. Both the treating physician and
the state have roles to play, however, and a private physician's word on m edical
necessity is not dispositive. (5) A statenay establish the anpunt, duration, and scope
of private duty nursing services provided undethe required EPSDT benefit. The state

is not required to provide medically unnecessary, albeit desirable, EPSDT services.
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However, a state$ provision of a required BESDT benefit, such as private duty nursing
services, must be sufficient in amount, duration, and scope to reasonably achieve its
purpose. (6) A state may place appropriatelimits on a service based on such criteria
as medical necessity. In sadoing, a state can review thenedical necessity of treatment
prescribed by a doctor on a case-by-case basis, and may present its own evidence of
medical necessity in disputes between the state and Medicaid patients. Id. at 1255.
The Court of Appeals concluded:

So, the pivotal issue is only whethe 84 hours are sufficient in anount to

reasonably achieve the purposes of private duty nursing services to

correct or aneliorate Moore's condition. In this regard, the inquiry hinge

on whether DCH -- in exercising its ability to “place appropriate limits

on a service based on such criteria as medical necessity,” --fulfilled or

breached its concom itant duty to ensure that Moore' s private duty

nursing care is “sufficient in amount, duration, and scope to reasonably
achieve its purpose.”
Id. at 1257-58.

Under the Anericans with Disabilities A¢, a public entity my not discrimnate
against qualified individuals based on a disability. 42 U. S. C. § 12132. “A public
entity shall administer services, programs, and activities in the nost integrated setting
appropriate to the needs of qualified1 ndividuals with disabilities.” 28 C.F.R. §
35.130(d). The Suprem e Court has constr ued the ADA's integration m andate and

concluded that the discrim ination forb idden under Title II of the ADA includes

“unjustified institutional isolation” of the disbled. Olmstead v. L.C. ex rel. Zining,
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527 U.S. 581, 600 (1999). “Thus, under Olmstead and the applicab le ADA
regulations, when treatment professionals have determined that community placement
is appropriate for disabled individuals, those individuals do not oppose the placemt,
and the provision of services would not constitute a ‘fundamental alteration,’ states

are required to place those individuals in canmunity settings rather than institutions.

Fisher v. Oklahoma Health Care Authority335 F.3d 1175, 1181 (18} Cir. 2003). The
Plaintiff may succeed on his ADA claim if the Defendant’s action places him at a
“high risk” of premature entry into institutional isolation. Id. at 1185.

The Plaintiff has net his burden to esthlish by a preponderance of the evidence
that 84 private duty nursing hours are m edically necessary. First, the evidence is
undisputed that Zachary is a mdically fragile child who requires skilled care 24 hours
a day 7 days a week. Zachary has a degenerative condition that significantly impairs
him and has gotten worse in the last year. The testimony of Dr. Torrez and the other
evidence presented at trial establish that Zachary is chronically unstable, and that is
why he needs the degree of skilled nursingcare that Dr. Torrez has recommended. I
do not find credible the testim ony of Ms. Morneau and Dr. Miller that Zachary’s
condition is stable. Second, Dr. Torrez’s opinion as to m edical necessity is m ore
persuasive and is entitled to much greater weight than that of Dr. Miller or Ms.

Morneau. Dr. Torrez is Zachary’s treating physician. He has based his opinion as to
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medical necessity for skilled nursing for Zachary upon his examination of Zachary,
his knowledge of Zachary and his nedical history and condition, and the progression
of Zachary’s condition. Neither Ms. Morneau nor Dr. Miller has ever met Zachary.
Neither witness provided any evidence that Zachary’s condition had improved nor any
evidence about any increase in the ability of Zachary’s father to provide skilled care
that would justify re ducing his hours. In m aking the decision to reduce Zachary’s
nursing hours, the Defendant completely ignored Dr. Torrez’s letter of July 8, 2011.
Third, I am convinced that the real reason for reducing Zachary’s nursing care hours
was not due to an individuali zed determination of medical necessity but due to the
policy and practice of Defendant’s GAPP program to wean nursing care and to shift
more of the burden of skilled care to his parent caregiver over time. Application of
that policy to Zachary was unreasonable bcause his condition was not inproving and
his father’s competency to provide skilled care had not increased. The reduction in
hours was arbitrary and capricious and wasot based upon nedical necessity. Fourth,
the reduction in nursing hours places Zachary at high risk of prem ature entry into
institutional isolation. In conclusion, Defendant’s reduction of Zachary ‘s nursing
hours from 84 hours to 77 hours and finally to70 hours per week are not sufficient in
amount to reasonably achieve the purposes of correcting or ameliorating Zachary’s

condition. Georgia has breached its duty tensure that Zachary’s private duty nursing
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care is sufficient in am ount, duration, and scope to reasonably achieve its purpose.
Therefore, the Plaintiff is entitled to relief on his claim for violation of the Medicaid
Act. He has also shown that the Defendanhas discriminated against himin violation
of the Americans with Disabilities Act.

A plaintiff seeking a perm anent injunction must demonstrate (1) that he has
suffered an irreparable injury; (2) rem edies av ailable at law, such as monetary
damages, are inadequate to compensate forthat injury; (3) considering the balance of
hardships between the plaintiff and defendant, a remedy in equity is warranted; and
(4) the public interest wouldnot be disserved by a permanent injunction. Angel Flight

of Georgia, Inc. v. Angel Flight Anerica, Inc., 522 F.3d 1200, 1208 (11th Cir. 2008).

A significant reduction in nursing hours for Zachary Royal would put his health and
life at risk. If Defendant Cook were pe  rmitted to proceed with his decision to
significantly reduce Zachary’s nursing hours,Zachary would be irreparably harmed.
The balance of the harms favors the Plainti  ff; and it is in the p ublic interest for
Zachary to continue to live at home with his father rather than be institutionalized at
public expense. Therefore, the Plain  tiff is entitled to a perm  anent injunction
prohibiting the Defendant fromreducing hs hours of skilled nursing care until further
Order of this Court.

III. Conclusion
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For the reasons set forth above, the Phintiff Royal’s Motion for a Preliminary
Injunction [Doc. 86] is GRANTED. On the merits of his Medicaid Act and ADA
claims, the Plaintiff is entitled to perm anent injunctive relief and a declaratory
judgment prohibiting the Defendant fromreducing his nursing hours according to the
terms of the Final Determination dated August 3, 2011.

SO ORDERED, this 15 day of June, 2012.

/s/Thomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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