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Opinion 

ORDER APPROVING REVISED ACTIVE TREATMENT 
STANDARDS 

The Court hereby orders that: 

1. The Court hereby approves and adopts the Revised Active 
Treatment Standards that are attached to this Order, as 
modified by paragraphs 3 and 4 below, as the criteria for 
compliance with the requirements specified in the Court's 
Orders dated April 10, 2007 and May 16, 2007. The Court 
Monitor shall use the Revised Active Treatment Standards, as 
modified by paragraphs 3 and 4 below, to develop her 
protocol for conducting active treatment reviews. The 
Revised Active Treatment Standards consist of certain 
regulatory references and federal standards, called "Tags," 
that were developed by the federal Centers for Medicaid and 
Medicare Services ("CMS") to evaluate compliance with the 
federal active treatment regulations. 

2. The Court Monitor may incorporate or otherwise use any of 
CMS's Guidelines, Probes, and Facility Practices for the 
specified Tags listed in the Revised Active Treatment 
Standards in her review protocol, or new Active Treatment 
Measurement Device (ATMD), that  [*4] she will use to 
evaluate compliance with the standards set forth in those 
Tags. Where language in a particular Tag has been modified 
by paragraphs 3 or 4 of this Order, any of  
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CMS's Guidelines, Probes, or Facility Practices for that Tag 
shall be deemed modified so as to be consistent with the 
Revised Active Treatment Standards and this Order. 

3. The Court has previously ordered Defendants to comply 
with the active treatment requirements set forth in 42 C.F.R. 
§§ 483.440(a)-(f). In order to ensure consistency between the 
regulations governing nursing facilities in 42 C.F.R. § 483.1 
et seq. and § 483.100 et seq. and the federal ICF/MR 
regulations on active treatment: (1) references in relevant 
CMS Guidelines, Probes, or Facility Practices to "the facility" 
or "the ICF/MR" shall be construed to mean either 
"Defendants or their designees" (when the reference concerns 
a standard or obligation) or "Defendants, the nursing facility, 
day habilitation providers, or other service providers" (when 
the reference concerns where or by whom services to class 
members are provided) as appropriate; (2) the thirty day time 
limits for convening an interdisciplinary treatment team, 
performing assessments,  [*5] and preparing an individual 
program plan set forth in 42 C.F.R. § 483.440(c) shall be 
deemed satisfied by (a) the convening of a specialized 
services interdisciplinary team by the specialized service 
provider, the development of an interim specialized services 
plan by that team based on all assessments available at that 
time, and the provision of interim specialized services 
pursuant to that interim plan within 30 days after admission, 
and (b) the completion of all relevant assessments, the 
development of an individualized services plan, and the 
provision of specialized services pursuant to that plan within 
90 days after admission; (3) the comprehensive functional 
assessment required by 42 C.F.R. § 483.440(c)(3) may  
consist of a combination of assessments, including the 
PASARR assessment, all specialized services assessments, 

any relevant nursing facility assessments, and any other 
assessments done for the person; and (4) Defendants may 
provide active treatment to class members through a 
combination of services identified by Defendants and 
provided by Defendants, the nursing facility, day habilitation 
providers, or other service providers. 

4. In carrying out her responsibilities and  [*6] evaluating 
compliance with the Revised Action Treatment Standards, the 
Court Monitor shall consider whether there are sufficient 
trained professional and non-professional staff who are 
competent to provide active treatment and any behavioral 
interventions to the class members that they serve, as set forth 
in the individuals' treatment plans, 

5. Compliance with the standards set forth in the Revised 
Active Treatment Standards, as clarified above, shall 
constitute compliance with the federal active treatment 
requirements specified in the Court's orders. 

6. The Court Monitor shall, within the next sixty days, 
develop a review protocol, or new ATMD, and a process for 
conducting active treatment reviews. 

IT IS SO ORDERED. 

DATED: August 2, 2007 

/s/ Kenneth P. Neiman 

KENNETH P. NEIMAN 

Chief Magistrate Judge 

 


