
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
 
WHEATON COLLEGE,    ) 
       ) 
  Plaintiff,    ) 
       ) 
 v.      ) Case No. 1:13-cv-08910 
       )  
SYLVIA MATHEWS BURWELL, et al.,  ) Judge Robert M. Dow, Jr. 
       )  
  Defendants.    ) 
 

MEMORANDUM OPINION AND ORDER 

 Plaintiff Wheaton College is a Christian liberal arts college that provides health insurance 

benefits to its em ployees and studen ts and oppo ses abortion and abortifacien t contraceptives on 

religious grounds.  Plaintiff alle ges that its religious beliefs will be i mpermissibly and 

substantially burdened by regulations prom ulgated pursu ant to th e Patien t Protection and  

Affordable Care Act (“ACA”) that require grou p health insurance plans to cover “all Food and 

Drug Adm inistration-approved con traceptive met hods, sterilization p rocedures, and patient 

education and counseling for all women with reproductive capacity.”  78 Fed. Reg. 39870, 39870 

(July 2, 2013) (“the Mandate”).  Plaintiff is elig ible for an accommodation that would excuse it 

from complying with the Mandate, but alleges that it should be e ligible for an exemption rather 

than an accomm odation and, m oreover, that comply ing with the procedures necessary to obtain 

an accommodation – na mely, completing and submitting to its third-pa rty administrator “EBSA 

Form 700—Certification” – will “make it morally com plicit in the wrongful destruction of 

human life.”  Plain tiff argues that the Mandate violates the F irst Amendment and the Relig ious 

Freedom Restoration Act (“RFRA”) and was en acted in violation of  the Adm inistrative 

Procedures Act (“APA”).  Plaintiff has request ed a perm anent injunction enjoining Defendants  
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from enforcing the Mandate, which Defendants m ay enforce against P laintiff as early as July 1,  

2014.  

 Defendants (“the Governm ent”) moved to dismiss all sixteen co unts of Plaintiff’s 

complaint or, in the alternative, f or summ ary j udgment.  See [25].  Pl aintiff cross-m oved for  

summary judgm ent on six counts,  see [41], [44], and also sought addition al dis covery under 

Federal Rule of Civil Procedure 56(d) in the even t that its c ross-motion were denied.  See [43].  

The parties fully brief ed these m otions, and the Court has taken their submissions under 

advisement.  Because (1 ) the Mandate will take effect for Plaintiff on July 1, 2014, and (2) two 

cases currently pending before the United States Suprem e Court, Sebelius v. Hobby Lobby 

Stores, Inc. , No. 13-354, and Conestoga Wood Specialties Corp. v. Sebelius , No. 13-356, m ay 

affect the ultim ate resolution of at least som e of Plaintiff’s claim s, Pl aintiff has moved for a 

preliminary injunction with resp ect to each of the six coun ts on which  it has cross -moved for  

summary judgment.  See [57], [58].  The Government opposes the motion [59].1    

 For the reasons stated below, the Court respectfully deni es Plai ntiff’s mot ions for  

preliminary injunction [ 57], [5 8].  To the ex tent tha t Hobby Lobby and Conestoga call in to 

question any material aspect of the Se venth Circuit’s controlling decision in University of Notre 

Dame v. Sebelius , 743 F.3d 547 (7th Cir. 2014), any party m ay file a motion for reconsideration 

of this order.  This order is also subject to reconsideration on the Court’s own motion. 

 This matter is set for a telephonic status conference on 6/30/2014 at 10:00 a.m.  

 

                                                 
1 Briefing on the motions was delay ed until after the S eventh Circuit issued its d ecision in University of 
Notre Dame v. Sebelius , 743 F.3d 547 (7th Cir. 2014), and thus  was not co mplete until May  19.  The 
Court convened a conference call with counsel on June 9 to discuss how to proceed in light of the fact that 
the Supreme Court had not yet issued its rulings in the Hobby Lobby and Conestoga cases.  During tha t 
call, the parties agreed to an expedited s chedule for the filing of the briefs in support of and in opposition 
to the preliminary injunction motion.   
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I. Background   

 Plaintiff is a Chris tian liberal arts colleg e located in  Wheaton, Illino is.  Plain tiff is  not 

affiliated o r associated with any one particul ar church, th ough it characterizes its beliefs as 

“Evangelical Protestant.”  [41] at 10.  All m embers of Plaintiff’s “community,” i.e., its 

employees and students, “assent to  [Plaintiff’s] religious beliefs,  including its be liefs about the 

sanctity of life.”  Id. at 3.  Pursuant to its beliefs about the sanctity of life, Plaintiff opposes 

contraceptive m ethods that “m ay act by k illing a hum an em bryo,” including em ergency 

contraception like Plan B and ella.  Id.  “As part of its religious convictions, [Plaintiff] prom otes 

the well-being and health of its students and em ployees * * * [by]  provi[ding] generous health 

services and health insurance.”  [1] ¶ 38.  The  h ealth insurance that Plaintiff currently offers 

covers some contraceptives but not those to which Plaintiff is religiously opposed.  See [41] at 5.   

Plaintiff offers its health insurance pursuant to six plans:  two insured HMO plans, a PPO plan, 2 

two self-funded prescription dr ug plans, and an insured st udent health plan.  See id. at 4.  The 

“plan year” for Plaintiff’s insurance plans begins on July 1, 2014.  [1] ¶¶ 46, 155.  

 The Seventh Circuit recently provided a co mprehensive discussion of the genesis and 

mechanics of the ACA, the Mandate, and the ex emption and accomm odation at issue here in 

University of Notre Dame v. Sebeliu s, 743 F.3d 547 (7th Cir. 2014).  As the parties are fa miliar 

with – and generally in  agreement about – these m atters, and the Court anticip ates addressing 

them more robustly in its upcom ing summ ary judgment ruling, the Court incorporates the 

Seventh Circuit’s discussion by reference and in cludes here only those background details m ost 

pertinent to the resolution of the instant motion.   

 

                                                 
2 Plaintiff’s P PO plan is “ grandfathered” for p urposes of the ACA, such that it is not subject to the 
Mandate.   
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 The ACA requires em ployers with 50 or m ore full-tim e employees to provide health 

insurance for their full-tim e e mployees or pay a penalty on their federal tax return.  See 26 

U.S.C. § 4980H.   The ACA also requires that n on-exempt group health plans offer coverage for 

certain preventive services without cost-sharing requirements.  See 42 U.S.C. § 300gg-13.  These 

preventive servic es in clude “with  respec t to  wom en, such additiona l preventive care and 

screenings * * * as provided for in com prehensive guidelines supported by the Health Resources 

and Services Adm inistration [HRSA].”  42 U. S.C. § 300gg-13(a)(4).  The HRSA’ s guidelines 

include “[a]ll Food and Drug Adm inistration a pproved contraceptive m ethods, sterilization 

procedures, and patient educati on and counseling for all wom en with reproductive capacity.”   

HHS, Women’s Preventive Health Services Guidelines, http://www.hrsa.gov/womenshealthguid 

elines.  Failure to provide the required coverage for contraception results in a variety of negative 

tax consequences to the employer, including a daily tax of $100 per day per individual “to whom 

such failure relates.”  26 U.S.C. §§ 4980D(a), (b)(1).  Employers who do not provide insurance  

at all (despite being required to do so) face an annual tax of $2,000 per full-tim e employee.  See 

26 U.S.C. § 4980H.  Plaintiff avers that it f aces up to $34.8 million in annual tax penalties under 

these provisions.  

 As the Seventh Circuit explained in Notre Dame, “the government, some months after the 

enactment of the Affordable Care Act, created by administrative regulation an exemption from 

the gui delines.”  Notre Dame , 743 F.3d at 550.  The exem ption applies only to “religious 

employers,” those that are “organized and operate [] as a non-profit entity and [are] referred to in 

section 6033(a)(3)(A)(i) or (iii) of the Internal Revenue Code of 1986, as amended.”  45 C.F.R. § 

147.131(a).  After some pushback from religious entities that did not fall w ithin the scope of the 

narrow exem ption, the Governm ent promulgated new regulations im plementing the 
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accommodation at issu e here.  See 78 Fed. Reg. 39870, 39875-90 (July 2, 2013); 29 C.F.R. §  

2590.715-2713A(a); 45 C.F.R. § 147.131(b).  Per those regulations, which Plaintiff alleges were 

promulgated in contravention of the APA, relig ious organizations that  do not f all within th e 

ambit of the exemption may seek an accommodation from the Mandate on religious grounds.  An 

organization seeking the accommodation must satisfy four requirements: 

 (1) The organization opposes providi ng coverage for som e or all of any 
contraceptive services required to  be covered under § 147.130(a)(1)(iv) on 
account of religious objections. 
 (2) The organization is organized and operates as a nonprofit entity. 
 (3) The organization holds itself out as a religious organization. 
 (4) The org anization self-certifies, in a for m and m anner specified by the  
Secretary, that it satisfies the criteria in paragraphs (b)(1) through (3) of this 
section, and m akes such self-certificati on available for exam ination upon request 
by the first day of the first plan year to which the accommodation in paragraph (c) 
of this section app lies.  The self-cer tification m ust be executed by a person 
authorized to m ake the certification on be half of the organization, and m ust be  
maintained in m anner consistent with the record retenti on requirements under 
section 107 of the Employee Retirement Income Security Act of 1974. 
 

45 C.F.R. § 147.131(b).  There is no dispute that Plaintiff satisf ies requirem ents (1)-(3); its 

objection is to the self-certification required by 45 C.F.R. § 147.131(b)(4).   

 Employers seeking the accommodation m ust execute th e self-certification form and 

furnish a copy to their health in surance issuers or third-party administrators.  T he recipient 

“issuers” “may not require any documentation other than the copy of the self-certification from 

the eligible organization regarding its status as such.”  45  C.F.R. § 147.131(c)(1).  The recipient 

issuers are required to “[e]xpr essly exclude contraceptive c overage from  the group health 

insurance coverage provided in connection with the group health plan; and [p]rovide separate 

payments for any contraceptive services requ ired to be covered under § 147.130(a)(1)(iv) for 

plan participants and benefi ciaries so long as they rem ain enrolled in the plan.”  Id. § 

147.131(c)(2)(i).  Additionally, issuers are barred  from imposing any cost-sharing requirem ents 



6 
 

“on the eligible organization, the group health plan, or plan partic ipants or beneficiaries,” and 

must “segregate premium revenue collected from the eligible organization from the monies used 

to provide paym ents for c ontraceptive s ervices.”  Id. § 147.131(c)(2)(ii).  The regulations  

prohibit accommodated entities from “(1) [d]irectly  o r indirectly interf ering with a  third pa rty 

administrator’s efforts to provide or arrange se parate payments for con traceptive s ervices for 

participants or beneficiaries in the plan and (2) di rectly or indirectly seeking to influence a third 

party administrator’s decision to provide or arrange such payments,” 78 Fed. Reg. 39870, 39879-

80 (July 2, 2013); a footnote clarifie s that “[n]othing in these fi nal regulations prohibits an 

eligible organization from  expressing its opposition to the use of  contraceptives.”  Id. at 39880 

n.41.   

 Plaintiff contends that “signing and the delivering EBSA Form 700 to its insurer and TPA 

[third-party adm inistrator] w ould m ake it m orally com plicit in  the wrongful destruction of 

human life.”  [41] at 6.  Plainti ff further contend s that the self- certification form would give its 

TPA “the legal authority to provide contraceptiv es to W heaton’s em ployees at no costs” and 

would underm ine the contract between Plaintiff and its TPA because Plaintiff “is the plan 

administrator and fiduciary, and Wheaton’s TPA has no authority to change the terms of the plan 

without Wheaton’s express permission.”  [41] at 5.  Plaintiff also argues that complying with the 

regulations barring it from  inte rfering with o r seeking  to in fluence the TPA’s provision of 

contraception, which Plaintiff term s the “gag  rule,” “would prevent Wheaton from  speaking 

freely about its objectio ns to lif e-ending em ergency contraceptive s or instru cting its TPA t o 

provide some contraceptives but not others.”  Id. at 6.  Yet, if Plainti ff does not comply with the 

Mandate an d associated  regula tions, or com plete and sub mit to its T PA the self -certification 

form, Plaintiff will be subject to a sizeable tax.  Plaintiff seeks preliminary injunctive relief from 



7 
 

this conundrum  under the Religious Freedom  and Res toration Act (“RFRA”), the First 

Amendment’s religion and free speech clauses, and the Administrative Procedure Act.  

II. Legal Standard 

 “To obtain a prelim inary injunction, the m oving party m ust show that it has ‘(1) no 

adequate remedy at law and will suffer irreparable harm if a preliminary injunction is denied and 

(2) some likelihood of success on th e merits.’”  Wis. Right to Life, Inc. v. Barland , --- F.3d ---, 

2014 WL 1929619, at *23 (7th Ci r. May 14, 2014) (quoting Ezell v. City of Chi. , 651 F.3d 684, 

694 (7th Cir. 2011)).   The thresho ld for establishing likelihood of success is relatively low.  

Mich. v. U.S. Army Corps of Eng’rs , 667 F.3d 765, 782 (7th Cir. 2011).  The moving party must 

only “present a claim  plausible enough that (if the othe r prelim inary injunction f actors cut in 

their favor), the entry of a preliminary injunction would be an appropriate step.”  Id. at 783.  

  “If this  sho wing is m ade, ‘th e cou rt weigh s th e com peting harm s to the par ties if  an  

injunction is granted or denied and al so considers the public interest.’”  Wis. Right to Life , 2014 

WL 1929619, at *23 (quoting Korte v. S ebelius, 735 F.3d 654, 665 (7th Ci r. 2013)).  “The  

‘equitable balancing proceeds on a sliding-scale analysis; the greater the likelihood of success on 

the m erits, the le ss he avily the  balance of  ha rms m ust tip in the  m oving party’s favor.’”  Id. 

(quoting Korte, 735 F.3d at 665).  In First Am endment cases such as this one, the likelihood of  

success on the merits is usually the determinative factor.  Id. at *24.  The loss or impingement of 

freedoms protected by the First Amendment “unquestionably constitutes irreparable injury,” Am. 

Civil L iberties Union of Ill. v. A lvarez, 679 F.3d 583, 589 (7th Cir. 2012) (quoting Elrod v. 

Burns, 427 U.S. 347, 373 (1976) (plurality opinion )), and “injunctions  protecting First  

Amendment freedom s a re always in the public interest.”  Id. at 590 (quoting Christian Legal 
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Soc’y v. Walker, 453 F.3d 853, 859 (7th Cir. 2006)); see also Smith v. Executive Director of Ind.  

War Mem’ls Comm’n, 742 F.3d 282, 286 (7th Cir. 2014).   

III. Analysis  

 A.  Likelihood of Success on the Merits 

  1. RFRA  

 Under RFRA, the federal governm ent “may substantially burden a person’s exercise of 

religion only if it de monstrates that application of  the burden to the person (1) is in furtherance 

of a com pelling governmental inte rest; and (2)  is the lea st res trictive means of  f urthering that 

compelling governmental interest.”  42 U.S.C. § 2000bb-1(b).  A plaintiff states a prim a facie 

case under RFRA by dem onstrating that governm ental action substa ntially burdens its sincere 

religious exercise.  See Gonzales v. O Centro Espirita  Beneficente Uniao de Vegetal , 546 U.S. 

418, 428 (2006); Notre Dame , 743 F.3d at 554.  If the plainti ff clears that hurdle, the burden 

shifts to the governm ent to demonstrate that the challenged action was taken in furtherance of a 

compelling governmental interest and is  the least restrictive means of furthering that com pelling 

governmental interest.  See Korte v. Sebelius, 735 F.3d 654, 685 (7th Cir. 2013).   

 Here, Plaintiff contends that its sincere religious exercise will be substantially burdened if 

it is required to com plete the EBSA For m 700.  Plaintiff argues that it “cannot execute the self-

certification form the governm ent has provided without making itself morally complicit in the 

government’s schem e,” [41] at 20, because d oing so would “facilitate use of em ergency 

contraceptives in violation of its s incere beliefs,” id. at 22, and would m aterially alter its 

contractual relationship with its T PA by i mposing upon the TPA a duty to becom e a plan 

administrator with resp ect to the o bjected-to contraceptiv es. See id. at 22-23.  Plaintiff also 
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contends that the Governm ent cannot shoulder its burden of de monstrating that enf orcement of 

the Mandate is the least restrictive means of advancing a compelling governmental interest.   

 Although there is no dispute th at Plaintiff’s religious beli efs are sincere, the C ourt 

concludes that Plaintiff  has no likelihood of success in establishi ng a substantial b urden on its 

religious exercise, at least as the la w in this  and the only other circuit to  have directly engaged 

the issue cu rrently stands.  In  Notre Dame, the S eventh Circuit squarely  rejected the University 

of Notre Dam e’s contention that “filling out the for m and sending it to the com panies * * * 

‘triggers’ th eir coverage of the contracep tion co sts of the univers ity’s fem ale em ployees and 

students, an d that this m akes the univers ity an  accom plice in the p rovision of con traception.”  

Notre Dame, 743 F.3d at 554.  As the Seventh Circuit expl ained, “[f]ederal law, not the religious 

organization’s signing and mailing the form, requires health-care insurers, along with third-party 

administrators of self-insur ed health  plans, to cover contraceptiv e serv ices.”  Id.  The Sixth 

Circuit r ecently c ame to the sam e conclus ion in Michigan Catholic  Conference & Catholic  

Family Services v.  Burwell , --- F.3d ---, 2014  WL 2596753, at *8- 10 (6th Cir. June 11, 2014).   

These cases strongly suggest that, unl ess the Suprem e Court’s rulings in Hobby Lobby  or 

Conestoga significantly change the legal landscape, Pl aintiff’s likelihood of dem onstrating that 

the accommodation process substantially burdens its religious exercise is insufficient to meet the 

threshold required to warrant a preliminary injunction on this basis.3   

 The Court is not persuaded at this juncture that Plaintiff’s situation (or legal a rguments) 

are d istinguishable fro m those rejected in Notre Dame and Michigan Catholic Conference .  

                                                 
3 The Court is aware that the Notre Dame panel decision was not unanimous and that Judge Flaum filed a 
well-reasoned dissenting opinion explaining why he would have granted a preli minary injunction 
forbidding t he governm ent from  penalizing the university fo r refusing t o com ply with the self-
certification requirement.  See Notre Dame , 743 F.3d at 562 (Flaum , J., dissenting).  How ever, because 
that view did not prevail with the panel majority and the petition for rehearing and rehearing en banc was 
denied, Plaintiff is swimming against th e tide of cont rolling law in this circuit, which this Court is dut y-
bound to apply. 
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Plaintiff rightly points out that , unlike Notre Dam e, it has not yet signed the EBSA For m 700.  

But that is  of  little m oment, sinc e Plaintif f’s theory r ises and f alls on the app eals cou rt’s 

conclusion that federal law, not Plaintiff’s execution of the EBSA Form 700, is the source of the 

TPA’s and health  insurer’s obligations.  Plaintiff is distinguishable from Notre Da me in that it 

has furnished the Cour t with (ex cerpts of) its insurance contracts and arg ues that the provisions 

of the contracts would be m aterially altered if it executes and delivers the self-certification.  See 

[41-4]; Notre Dame , 743 F.3d at 555.  However, even though the S eventh Circuit did not 

comprehensively address the con tract argument in Notre Dame  due to Notre Dam e’s forfeiture 

and failure to presen t evidence “th at its contract with Me ritain f orbids the la tter to be a plan  

fiduciary,” the court nonetheless pronounced  Notre Dam e’s argum ent “unconvincing.”  Notre 

Dame, 743 F.3d at 555.  In reach ing this conclusion, the S eventh Circuit explained that “the 

university has not been told to name Meritain as a plan fiducia ry.  Rather, the signed form  ‘shall 

be trea ted [by the governm ent] as  a designation of the third pa rty ad ministrator as the p lan 

administrator under section 3(16) of ERISA for any contraceptive servic es required to be 

covered.’”  Id. (quoting 29 C.F.R. § 2510.3-16(b)).  The Se venth Circuit appears to have been 

drawing a  distin ction between tre ating an ins urer o r TP A as a p lan adm inistrator for so me 

purposes and formally imbuing the entity with full fiduciary responsibilities. The Court finds this 

distinction persuasive, particularly  in light of the dearth of au thority in support of Plaintiff’s 

argument and the broader principle that partie s in m any circumstances cannot contract around 

statutory obligations.  See United States v. Lupton , 620 F.3d 790, 800 (7th Cir. 2010) (“Parties 

cannot con tract aroun d definitio ns provided in crim inal statutes .”); Equal Employment 

Opportunity Comm’n v. Ind. Bell Tel. Co. , 256 F .3d 516, 532 (7th Cir. 2001) (en banc) (F laum, 

C.J., concurring in part and dissenting in part ) (“It is uncontested that em ployers cannot use  
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collective bargain ing agreem ents to contract ar ound anti-d iscrimination laws like Title VII. ”).  

Accordingly, the Court concludes that Plaintiff has not established a likelihood of suc cess on the 

merits of its RFRA claim at this time.   

  2. First Amendment Religion Clauses 

 Plaintiff next contends  that “[t]he Manda te v iolates the Religion Clauses becau se it 

impermissibly discr iminates am ong re ligious in stitutions asser ting th e exac t s ame religiou s 

objection.  Som e favored ‘relig ious em ployers’ are exem pt from the Mandate and the  

requirement to execute EBSA For m 700.  Yet othe rs like Wheaton, who wish to engage in the 

exact sam e religious ex ercise as ‘relig ious empl oyers,’ are forced to com ply or pay m assive 

penalties.”  [41] at 9.  Plain tiff asserts that the G overnment’s implementation of the exemption 

and accom modation d raws “exp licit and deliberate distinctions between different religiou s 

organizations” and “violate[s] both the Free Exercise and Establishm ent Clause.”  Id. (quoting 

Larson v. Valente, 456 U.S. 228, 246 n. 23 (1982)).   

 The Seventh Circuit expressly rejected Plaintiff’s argument in Notre Dame. There, Notre 

Dame argued that the ex emption violated the Es tablishment Clause by “favor[ing] c ertain types 

of religious organizations (churches or other houses of worship) over others (like Notre Dame).”  

Notre Dame, 743 F.3d a t 560.  The Seventh Circuit obser ved that “religious em ployers, defined 

as in the cited regulation, have long enjoyed a dvantages (notably tax advantages) over other 

entities without these advantages being thought  to violate the establishm ent clause.”  Id. 

(citations omitted).  The court furth er noted that the distinction was not based on denom ination, 

and held that the Establishment Clause “does not require the government to equalize the burdens 

(or benefits) that laws of general appli cability impose on religious ins titutions.”  Id.  The Sixth 

Circuit likewise rejected a sim ilar challenge to the exem ption and acco mmodation in Michigan 
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Catholic Conference.  See 2014 WL 2596753, at *16-17.   The Sixth Circuit quoted the sam e 

Supreme Court case that Plaintiff does here for the proposition that “[t]he clearest command o f 

the Establishment Clause is that  one religious denom ination cannot be officially preferred over 

another,” id. at *16 (quoting Larson, 456 U.S. at 244), and conclude d that “[t]he line that the 

exemption and accommodation fra mework draws betw een eligibility for the exemption and fo r 

the accommodation is b ased on org anizational form and purpose, not religious deno mination.”  

Id.  The Sixth Circuit also persuasively distinguished Colorado Christian University v. Weaver, 

534 F.3d 1245 (10th Cir. 2008), on whic h Plaintiff relies here.  See Michigan Catholic 

Conference, 2014 WL 2596753, at *16; [41] at 9-10; [52] at 5-6.  The Court finds particularly 

compelling the Sixth Circuit’s observation that  som e of the Catholic plaintiffs i n Michigan 

Catholic Conference were eligible for the exemption and so me for the accommodation; this is a  

clear indication that denom ination is not th e relevant m etric for the exemption.  See Michigan 

Catholic Conference, 2014 WL 2596753, at *16.   

 The “constitutional prohibition of denom inational preferences is in extricably connected 

with the co ntinuing vitality of  the Free Exercise Clause.”  Larson, 456 U.S. at 245. And here, 

Plaintiff does not separate out its Religion Clause contentions.  See [41] at 9-12.  To the extent 

that Plaintiff is alleg ing that the Ma ndate is not  neutral or generally ap plicable, the Court finds 

persuasive the Sixth Circuit’s contrary conclusion.  See Michigan Catholic Conferenc, 2014 WL 

2596753, at *14-16.  P laintiff also makes the add itional argument that the Government violated 

its First Amendment rights by “press[ing] ahead with its narrow church-focused exemption in the 

face of” evidence from Plaintiff and other religious colleges  that  their full-tim e administrators 
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and faculty4 share the faith of the institutions.  See [41]  at 12.  Notre Dame raised essentially the 

same point, however, see University of Notre Dame v. Sebelius, Case No. 13-3853, Dkt. No. 20, 

at 15 (7th Cir. Jan. 13, 2014), and the Seventh Circuit implicitly concluded that this fact “add[ed] 

nothing to [ Notre Dame’s] RFRA argum ents” and did not “warrant discussion.”  Notre Dame , 

743 F.3d at 560.  The Court finds it self constrained by controlling ci rcuit precedent to reach the 

same conclusion at this juncture.  

   3. APA  

 The APA authorizes f ederal cour ts to se t aside agency action s that are “arbitrary, 

capricious, an abuse of discreti on, or otherwise not in accordance with law.”  5 U.S.C. § 

706(2)(A).  Plaintiff contends that the Government’s enactment of the Mandate, exemption, and 

accommodation framework should be set aside as violative of the APA because it “ignored key  

aspects of the problem before them, relied on misinterpretations of the facts and laws, and relied 

on false assum ptions about the religious belief s of e mployees at Evangelical Protestant 

institutions like W heaton.”  [41] at 13-14.  N amely, Plaintiff argues that the Mandate was 

enacted in contravention of the APA because the Government declined to widen the scope of the 

exemption to inclu de Plaintiff even after Plain tiff informed the Govern ment that its em ployees 

(its faculty and administrators, at least) embrace its religious views.  See id. at 13-14.   

 Plaintiff’s APA argument is not  persuasive.  First, as Plaint iff recognizes in its brief, see 

[41] at 12, the APA argum ent is very closely re lated to the religion clauses argum ent discussed 

above.  Both theories fundam entally challenge the line that the Govern ment has drawn between 

the exemption and the accomm odation. (Notably, however, Plaintiff does not directly contend  

that the Mandate violates the APA because it is unconstitutional.  S ee [41] at 12-14.)  In light of 
                                                 
4 The statement from  the Council f or Christian Co lleges and Universities said nothi ng about the 
universities’ lower-level employees or students necessarily sharing their religious beliefs.  S ee [41] at 12; 
[41-11].   
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the Seventh  Circuit’s c lear rejection of  the c onstitutional argument, it is dif ficult to  envision a 

scenario in which Plaintiff could prevail on its closely related APA argum ent, which affords the  

Government a significantly m ore deferential sta ndard of review.  Sec ond, to the extent that 

Plaintiff’s APA argument  is distinct f rom its re ligion c lauses argum ents, the Court is not  

convinced at this tim e that it has any likelihoo d of success on the m erits.  Plaintiff essentially  

contends that because the Government ignored or  failed to consider a single p iece of evidence 

when drafting regulations, the resultant regulations necessarily are contrary to the evidence.  This 

argument conflates a sin gle piece of evidence with  “the ev idence” as a whole.  In most every 

contentious case or rule-m aking process, the d ecision-maker is p resented with  conflicting  

evidence and is tasked with rendering a decisio n in accord ance with the evidence overall, no t 

merely a single piece.  Here, Plaintiff asserts that the Governm ent disregarded its evidence and  

relied instead on a purportedly faulty assum ption that the “church-focused religious em ployer 

exemption was justified because church employees were more likely than the employees of other 

religious non-profits to agree with their em ployers’ religious views.”  [ 41] at 13.  Plaintiff’s  

evidence may have supported the contrary conclusion (at least as to high-level employees at the 

signatory c olleges), bu t ther e is n o indica tion at th is time that the b ulk of  other subm itted 

evidence did as well.  The Governm ent is required only to provide a “conc ise general statement” 

of a rule’s basis and purpose, 5 U.S.C. § 553(c ), not to furnish a detailed exp lanation that 

specifically addresses every sing le evidentiar y subm ission m ade to it during a notice-and-

comment period.  Acco rdingly, Plaintiff has not  dem onstrated a likelih ood of success on the 

merits of its APA claim.   
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  4. First Amendment Free Speech Clause  

 Plaintiff contends th at th e Mandate violates th e First Am endment’s free speech clause 

because the Mandate “forces Wheaton to speak agains t its will, and in a way that co ntradicts its 

beliefs.”  [41] at 14.  The firs t prong of Plaintiff’s argum ent is  that the requirem ent that it 

complete the self-certification form is tantam ount to the Governm ent m andating speech th at 

Plaintiff otherwise would not m ake.  See id. (citing Entm’t Software As s’n v. Blago jevich, 469 

F.3d 641, 651 (7th Cir. 2006)).  Plaintiff asserts th at the EBSA Form 700 “triggers payments for 

the use of abortifacient drugs a nd services, including for ‘educa tion and counseling’ about those 

products to Wheaton’s plan participants.”  Id.  As discussed above, the Seventh Circuit has 

squarely rejected the “trigg er” theory.  Ind eed, both the Seventh and Sixth C ircuits have 

concluded that the self-certificat ion for m “trigg ers the entities’ disassociation from what they 

deem to be objectionable coverage.”  Michigan Catholic Conference, 2014 WL 2596753, at *13; 

see Notre Dame , 743 F.3d at 557-58.  To the extent that  Plaintiff’s free speech argum ent is 

predicated on the “trigger” theory, it cannot succeed absent a change in the controlling law. 

 Plaintiff also contends that th e so-called “gag rule” vio lates its free speech rights by 

prohibiting it from  “request[ing]  that its TP As not use its plans to provide em ergency 

contraceptives.”  [41] at 17.  Pl aintiff rightly points out that the Seventh Circuit’s ruling in Notre 

Dame does not foreclose this argum ent.  To t he c ontrary, the Seventh Circuit recognized that 

“most speech or writing intended to influence someone else’s decision – to persuade someone to 

do or not do som ething – is protected” by the First Am endment, Notre Dame, 743 F.3d at 560, 

and was “troubled by the seem ing vagueness of the regulation as drafted and as further m uddied 

in the f ootnote in the c ommentary.”  Id. at 561.  The Seventh Circui t did not provide further 

guidance, h owever, because “the p arties h ave failed to p lace the issu e in  focus.”  Id.  The 
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Seventh Circuit noted that Notre Dam e “hasn’t to ld us what it wants to say but fears to say 

(except that it at leas t wants to be  able to tell Meritain not to provide c ontraceptive coverage at 

all – which sounds like urging civi l disobedience) and the governm ent hasn’t clearly em braced 

an interpretation of the regulation that would gi ve rise to the concer ns we’ve expressed.”  Id.  

The Sixth Circuit found similar impediments to making a merits ruling on this point in Michigan 

Catholic Conference.  See Michigan Catholic Conference , 2014 WL 2596753, at *14.  Plaintiff 

here has spelled out in som e detail the contours of what it wishes  to say but fear s that it cannot 

without running afoul of the regulation. 

 The Government responds that the “gag rul e” is “meant only to pr event a self-certifying 

organization from  using its economic power into not fulfilling its legal obligation to provide 

contraceptive coverage. ”  [49] at 13.  Plainti ff and the Governm ent each have pointed to one 

district cou rt case supp orting their view.  See Roman Catholic Archbishop of Washington v. 

Sebelius, --- F. Supp. 2d ---, 2013 WL 6729515, at *38 (D.D.C. Dec. 20, 2013) (Plain tiff); 

Michigan Catholic Conference v. Sebelius , --- F. Supp. 2d ---, 2013 W L 6838707, at *11 ( W.D. 

Mich. Dec. 27, 2013) (Government).   

 Based on the reco rd curren tly b efore it,  the Court concludes that Pl aintiff has 

demonstrated some likelihood of success on the m erits of its “gag rule” cl aim.  That being said, 

however, it is clear from Plainti ff’s briefing and its proposed order that what it seeks in the way 

of immediate and preliminary relief is an injunction barring the Government from enforcing the 

Mandate and requiring Plaintiff to  sign the EBSA Form  700.  It is  unclear to th e Court how an 

injunction as to enforcement of the “gag rule ” could give Plaintiff this relief; it would still need 

to fill out the for m.  The Court will explo re w ith counsel at the nex t status h earing whether  

Plaintiff wishes to pursue prelim inary injunc tive relief on the “gag rule” asp ects of the  
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regulations or whether it is content to await the Court’s fo rthcoming summary judgm ent ruling 

on that issue.  In either case, the Court may request supplemental briefing to ascertain the parties’ 

views on the content of any injunction order to which Plaintiff may be entitled on this issue.  See 

Fed. R. Civ. P. 65(d)(1)(B) (requiring courts to state terms of an injunction order “specifically”). 

B. Remaining Factors 

 Because the majority opinion in Notre Dame stands squarely in th e path of the principal 

relief that Plaintiff seeks, Pl aintiff cannot demonstrate the requisite likelihood of success on th e 

merits of  its  cla ims. According ly, the m otion f or preliminary injunction m ust be denied. See, 

e.g., Cox v. City of Chi. , 868 F.2d 217, 223 (7th Cir. 1989).  In the interest of completeness, 

however, the Court will briefly address the other factors that are cons idered at the prelim inary 

injunction stage. 

 The other two threshold elem ents that Plaint iff must prove to suppo rt the issuance of a 

preliminary injun ction are  tha t it (1)  has  n o adequate rem edy at law and  (2) will suffer 

irreparable harm  if  the injunc tion is not issu ed. These two requirem ents tend to m erge. See  

Roland Mach. Co. v. Dr esser Indus., Inc. , 749 F.2d 380, 387 (7th Cir. 1984). “The question is 

then wheth er the  plaintif f will be m ade whole if he p revails on the m erits and is award ed 

damages.”  Id.  An injury is “irreparable” when it is of such a nature that the injured party cannot 

be adequately compensated in damages or when dam ages cannot be m easured by any pecuniary 

standard. Meridian Mut. Ins. Co. v.  Meridian Ins. Grp., Inc. , 128 F.3d 1111, 1120 (7th Cir. 

1997).  Here, there is no question that Plain tiff has made these showings. The loss or 

impingement of freedom s protected by the Fi rst Am endment “unq uestionably constitutes 

irreparable injury,” Am. Civil Liberties Union of Ill. v. Alvarez, 679 F.3d 583, 589 (7th Cir. 2012) 
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(quoting Elrod v. Burns, 427 U.S. 347, 373 (1976) (plurality opinion)), and such an injury cannot 

be remedied by the receipt of damages.  

The Court likewise conc ludes that at least in the short term  – that  is, between today and 

the time by which the C ourt will be in position to rule on the summ ary judgment motions with 

the benefit of the parties’ views on Hobby Lobby and Conestoga – the balance of harms strongly 

weighs in P laintiff’s favor.  See Korte, 735 F.3d at 665 (“[ T]he court weights the com peting 

harms to the parties if an injunction is granted or denied and also considers the public interest.”).  

The potential harm s to Plaintiff are substan tial.  If Hobby Lobby and Conestoga do not  

substantially change the  legal lands cape, Plain tiff will be faced with the Hobson’s choice of 

adhering to  its  re ligious belief s or being subjected to steep fina ncial penalties.   The short-run 

costs to the Government, on the other hand, are pur ely financial and will be m inimal in the time 

frame referenced above.  The Governm ent would at m ost lose for a short period of tim e its 

ability to collect tax penalties from Plaintiff, an ability that it currently lacks as to many similarly 

situated en tities whose  insurance “p lan yea rs” happen to begin later in the year.  S ee 78 Fed. 

Reg. 39872.  Nonetheless, these considerations do not com e into play in light of Plaintiff’s 

current inability to demonstrate that it is likely to prevail on the merits of its claims.   
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IV. Conclusion 

 For the reasons stated above, the Court re spectfully denies Plai ntiff’s m otions for  

preliminary injunction [ 57], [5 8].  To the ex tent tha t Hobby Lobby and Conestoga call in to 

question any material aspect of the Se venth Circuit’s controlling decision in University of Notre 

Dame v. Sebelius , 743 F.3d 547 (7th Cir. 2014), any party m ay file a motion for reconsideration 

of this order.  This order is  also subject to rec onsideration on the Court’s own m otion.  This 

matter is set for a telephonic status conference on 6/30/2014 at 10:00 a.m.  

 

 

Dated:  June 23, 2014     ___________________________________ 
       Robert M. Dow, Jr. 
       United States District Judge 


