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WO

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Fred Graves, Isaac Po poca, on their own
behalf and on behalf of a class of all pretrial
detainees in the Maricopa County Jails,

Plaintiffs,
V.
Joseph Arpaio, Sheriff of Maricopa County;
Andrew Kunasek, Mary Ros e Wilcox,
Denny Barney, Steve Ch ucri, and Clint L.
Hickman, Maricopa County Supervisors,

Defendants.

No. CV-77-00479-PHX-NVW

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

and
ORDER
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Before the Court is Defenda nts Fulton Br ock, D on Stapley, A ndrew Kunasek,
Max Wilson and Mary Rose Wilcox’s Motion to Terminate Third Amended Judgment on
Behalf of Correctiona 1 Hea lth Services (Doc. 2142). ' The C ourt has considered t he
parties’ briefs, m emoranda, proposed findings, and evidence and ar gument presented on

February 25-27 and March 4-6, 2014.

I. SUMMARY

Pretrial detainees held in the Maricopa  County Jail brought this class actio nin
1977 against the Maricopa County S heriff and the Maricopa C ~ ounty Board of
Supervisors seeking injunctive  relief for alleged vi  olations of their civil rights.
Throughout the years, the in junctive relief was am ended as conditions changed. Now
Defendants seek to terminate the remaining injunctive relief regarding m edical, dental,
and m ental health care for pretrial detain ees held in the Mari  copa County Jail.
Terminating the Court-ordered relief woul dendt his class action and the Court’s
monitoring of conditions 1 n the Maricopa C ounty Jail, but woul d not e nd Defendants’
constitutional obligations to pretrial detainees.

The Eighth Amendment requires that the Maricopa County Ja il provide pretrial
detainees a system of ready access to adequa te medical, dental, and m ental health care,
which incl udes tim ely e xamination, diagno sis, and treatm ent by m edical personne 1
qualified to do so. It also requires that  the Maricopa Count y Jail not be deliberately
indifferent to pretrial detainees’ serious medical, dental, and m ental health needs,
including conditions that are likely to cause future serious illness and needless suffering.

The Fourteenth Amendment requires that the Maricopa County Jail not withhold
or delay medical, dental, or mental health care unless doing so is reasonabl y related to a

legitimate governmental objective, such as  protecting a pretrial detainee from likely

" On Febr uary 20, 2014, Maricopa C  ounty Super visors Denny Barney, St eve
Chucri, and Clint L. Hickm an were added as Defendants, and Defenda nts Fulton Brock,
Don Stapley, and Max W. Wilson were terminated from this action. (Doc. 2221.)
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harm, protecting others from lik ely harm, and preserving ins titutional security. Lack of
resources does not justify delay or denial of medical, dental, or mental health care.

The Maricopa C ounty Jail m ust m ake re asonable efforts to pre vent a pret rial
detainee’s confinement from causing the detainee serious medical or mental health injury.
It also must make reasonable efforts to av  oid depriving the detainee from obtaining or
continuing necessary medical or mental health care the detainee woul d have obtained or
continued outside of the Jail. But the Jail is not the County’s p ublic health care provider.
Several hundred pretrial detainees enter the  Jail daily, approxi mately half need som e
form of health care, and nearly 40% are released within 24 hours. Only 35% stay longer
than 7 days; only 25% stay longer than 14 days. With a high -volume, short-stay inmate
population, the Jail cannot cure serious sy stemic inadequacies in public medical and
mental health care in Maricopa County and the State of Arizona.

Defendants have s hown significant im provements in m any areas relevant to the
Third Amended Judgment and have set in place practices that may cure or nearly cure
most of the previously identified ongoing constitutional violations. However, on August
9, 2013, they m oved for termination of th e Third Amended Judgment before collecting
evidence that the improvement s had been s uccessfully implemented and were producing
the intended results. Some of the new prac tices were begun only a few days before.
Thus, Defendants have not met their burden to prove that they eliminated all current and
ongoing constitutional violations as of August 9, 2013.

For example, Defendants now have at le ast one medical provider and additional
mental health staff assigned to the Jail’s intake center 24 hours a day, 7 days a week. But
they have not s hown they ha ve resolved systemic deficien cies in providing pretrial
detainees timely face-to-face assessment by m edical and m ental health pr oviders for
serious acute or chronic complex conditions.

Defendants now ha ve designate d housing fo r m ale general population pre trial

detainees who nee d close m onitoring a nd treatment during wi thdrawal from alcohol
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and/or drugs. B ut they ha ve not s hown they have resolved systemic deficienciesi n
providing adequate m onitoring and treatm ent of fem ale pretrial detainees during
withdrawal or m ale pretrial detainees who a re placed in housing fo r suicide monitoring,
close custody, administrative segregation, disciplinary segregation, ort he S pecial
Management Unit during withdrawal.

Defendants have not shown t hey have resolved systemic deficiencies in
articulating and im plementing criteria for plac ement o f seriously mentally ill pretrial
detainees in the Mental Health Unit, its subunits, and outside m ental health/ps ychiatric
facilities. Appropriate placement, transition, and transfer do not guar antee any particular
result for an individual pretrial detainee, but they do require a m ental health provider’s
timely clinical assessment and judgment for each seriously mentally ill pretrial detainee.

Curing these systemic deficiencies may require more medical and m ental health
providers than are currently ca ring for pretrial detainees in the Maricopa County Jail.
Defendants are not required to maintain specific staffing numbers or ratios, but they must
ensure that pretrial detainees with serious medical or mental health conditions are seen
face-to-face by providers , providers personally diagnose a nd plan treatment for pretrial
detainees with serious m edical or m ental he alth conditions, a nd pr oviders’ orders for
prescriptions, lab tests, trea  tments, m onitoring, pla cement, specialist referrals, and
follow-up appointments are com pleted with urge ncy ordere d by the pr ovider. Pretrial
detainees’ constitutional right to adequate me  dical and mental health care is best
protected by a system that permits qualifie =~ d m edical and m ental health providers to
exercise reasonable professional judgment regarding individual pretrial detainees and that
provides the resources needed to comply with the providers’ orders.

Defendants have not shown that the pr  ospective relief ordered in the Third
Amended Judgment is no longer necessary to correct a current and ongoing constitutional
violation or that it exceeds the constitutional minimum. On this re cord, the pros pective

relief ordered in the Third Am ended Judgment remains necessary to en sure that pretrial

_3-
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detainees have ready access to adequate medical, dental, and mental health care; are not
subjected to conditions that  are likely to cause future serious illness and needless
suffering; and are not depri ved of timely medical, dental, or m ental health ¢ are except
where denial or delay of care is reasonably related to a legitimate governmental objective
other than financial cost.

Having found constituti onal violations, the Court must order remedies to correct
them. Defenda nts’ six-year his tory of in complete compliance w ith the medical and
mental health term s of the Second Am ended Judgment now requires judicial crafting of
remedies. Defendants will recognize that much of the specific relief ordered is what they
say they will do but have not yet proven to be permanent and effective. If Defendants
comply with this Order, within one year they will demonstrate that prospective relief no
longer remains necessary to correct any cu  rrent and ongoing vi olation of Plaintiffs’
constitutional rights, and Court- ordered relief may be terminated before the Prison

Litigation Reform Act permits another motion to terminate.

II. BACKGROUND
This class action was brought in 1977 against the Maricopa County Sheriff and the

Maricopa County B oard of Supervisors alleging that the civil rights of pretrial detainees
held in the Maricopa County, Arizona, jail system had been vi olated. It applies only to
pretrial detainees, not to convicted inmates.

On March 27, 1981, the par ties entered into a consent decree that addressed and
regulated aspects of the Count y jail operations as they applied t o pretrial detainees. On
January 10, 1995, the 1981 cons ent decree was superseded by an Am ended Judgm ent
entered by stipulation of the parties.

On October 22, 2008, upon m otion by Defenda nts pursua nt to the P rison
Litigation Reform Act (“PLRA”), 18 U.S.C. § 3626 and 42 U.S.C. § 1997, and after an
evidentiary hearing, certain provisions of the Amended Judgment were found to remain

necessary to correct a current  and ongoing violation of a  federal right, t o extend no

_4-
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further than necessary to corre ct the violation of the federa I right, to be narrowl y drawn,
and to be the least intrusiv e means to correct the viola  tion. (Doc. 1634.) Other
provisions were modified or vacated, and the provisions remaining in effect, as originally
written or as modified, were restated in th e Second Amended J udgment. (Doc. 1635.)
The October 22, 2008 Order st ated that the Court contempl ated that the parties would
“confer immediately about prompt compliance with the Second A mended Judgment, and
new proceedings will be brought at Plaintiffs’ initiative to enforce the Second Amended
Judgment if Plaintiffs are not satisfied.”  On November 21, 20 08, Defendants sought
appellate review of the Second Amended Judgment.

On December 5, 2008, a hearing was held regarding Defendants’ compliance with
the Second Amended Judgment, the parties’ plans for achieving compliance, and disputes
regarding selection of inde pendent m edical and m ental health cons ultants to assist
Defendants in achieving c ompliance. On January 9, 2009, a hearing was held regardi ng
Defendants’ progress toward ¢ ompliance with the nonm edical portions of the Second
Amended Judgm ent and selection of team leaders for medical and mental health
compliance efforts.

On January 28, 2009, upon  agreement of the parties, the Court  appoi nted Dr.
Lambert N. King, medical expert, and Dr. Kath ryn Burns, mental health expert, to serve
as independent evaluators of Defendants’ compliance with the medical and mental health
provisions of the Second Am ended Judgment. The i ndependent ev aluators conducted
regularly scheduled visits to ~ the County jails and report  ed their findi ngs and
recommendations to the Court beginning in June 2009.

On April 7, 2010, sixteen months af  ter t he Second Amended Judgment was
entered, significant areas of failure to co mply with t he Second Am ended Judgm ent’s
medical and m ental health requirem ents rem ained. ( Doc. 1880.) The April 7, 2010
Order stated in part:
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Although progress has b een made, it appears as though most of the
improvements m ade r egarding m edical and m ental health services have
been those imposing little o rnoa dditional cost on Defendants.
Improvements appearing to be most critically needed, e.g., developing and
implementing electronic m edical records and m  edication m anagement
tools, increasing staffing, pr oviding space for confidential mental health
treatment, appear to have been disregar ded or postponed to avoid expense.
Further, the Court has not be en ad vised w hether Defenda nts are in
compliance with the food and nutritional terms of th e Second Amended
Judgment.

Previous orders and numerous court proceedings in this matter have
emphasized Congress’s intent that constitutional violations regarding
conditions of confinement be corrected expeditiously and judicial oversight
terminated as swiftly as possible. = The Court has repeatedly informed the
parties of the importance of implem enting long-overdue, constitutionally
required c orrections as quickly as po ssible, both for the benefit of the
Plaintiff class and to avoi ~ d e xpenses inc urred by unnecessary delay.
Because correction of constitutiona 1 violations has not proceeded
expeditiously to date, th e parties and counsel will be ordered to meet and
confer to develop a proposed pr ocedure for achieving and dem onstrating
Defendants’ complete compliance w ith the Second A mended Judgm ent,
including a procedure for Plaintiffs to submit fee applications at appropriate
intervals to be paid prom ptly by Defendants. The Court’s purpose is to set
a procedure by which full compliance with the Second Amended Judgment
is either confirmed or specific im  plementing rem edies are ordered and
complied with by the end of this calendar year. To the extent fiscal choices
havet o be m ade, the C ourt contem plates that com pliance with the
minimum requirements of the United States Constitution in the discharge of
the Defendants’ core function of opera ting the county jail will take priority
over other discretionary activities of the Sheriff and the County Defendants.
The parties shall jointly file a report explaining their proposed procedure by
June 11, 2010.

(Id.) The April 7,2010 Or  der required t he parties to m eet and confer to de velop a
proposed schedule for confirming Defendants’ full compliance with the Second Amended
Judgment or ordering specific implementing remedies that would achieve full compliance

by the end of 2010. It further set a hearing for June 24, 2010, on the parties’ proposed
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procedure for achievi ng Defendants’ com plete compliance with the Second Am ended
Judgment. These deadlines were subsequently extended several times.

On June 18, 2010, the parties filed a jo int report with their respective positions
regarding Defendants’ compliance with the nonmedical portions of the Sec ond Amended
Judgment. On July 30, 2010, the parties filed a supplemental joint report regarding food,
discovery, and presentation of disputes.

On July 30, 2010, the parties also filed a joint report stating each party’s pos ition
regarding t he status of Defe ndants’ com pliance with the medical and mental health
portions of the Second Am ended Judgm ent. (Doc. 1895.) The pa rties agreed to a
procedure for achieving compliance with th e Second A mended Judgment regarding the
medical and m ental health issues that remained disputed. The C  ourt-appointed
independent evaluator s would determ ine wh ether Defenda nts we re in full compliance
with the Second Amended Judgm ent, and if Defendants were found not to be in full
compliance with any provision, the evaluators would submit detailed proposed remedies
and timetables for remedial action to bring De fendants into full co mpliance. If neither
party objected to an evaluator’s f inding and remedial recom mendation, the finding and
remedy w ould be adopted as  an order of t he C ourt. The C ourt would re solve any
objections after hearin g evidence on the releva nt issues. But this procedure never was
implemented.

On October 13, 2010, the Ninth Circuit affirmed the Second Amended Judgment.
On October 28, 2010, Defendants moved to terminate the nonm edical portions of the
Second A mended Judgm ent (par agraphs 2-5 and 9-16). On Novem ber 2, 2010,
Defendants filed a petition for rehearing en banc in the Ninth Circuit. On November 17,
2010, the Court de nied Defendants’ motion to terminate the nonmedical portions of t he
Second Amended Judgment for lack of jurisd iction without prejudice to refiling it after

the Court of Appeals’ mandate issued and jurisdiction was revested in this Court.
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On January 20, 2011, the pa rties filed a Joint Case Ma nagement Plan Regar ding
Health Care, which identified Defendants’ disagreement with tw o recom mendations of
the Court-appointe d inde pendent consultant s: (1) physician assistants or nurs e
practitioners cannot substitute for licensed phys icians on weekends and holidays or in
providing initial health assessments of patients with or at risk of serious acute or unstable
medical conditions, and (2) correctional staff  posted to the intake center must receive
training regarding mental health issues. (Doc. 1939.) On April 4, 2011, the Ninth Circuit
mandate issued. O n June 7, 2011, t he parties filed a Joint Case Managem ent Report,
which stated that an evidentiary hearing rega rding the m edical and m ental health issues
was no longer necessary. The sam e day De fendants filed a moti on to terminate the
nonmedical provisions of the Second Amended Judgment. (Doc. 1980.) An evidentiary
hearing on the motion was set for October 18, 2011. (Doc. 1988.)

On October 12, 2011, after conducting extensive discovery, the parties stipulated
that certain nonm edical provisions of th e Second Am ended Judgm ent should be
terminated and that other provisions should re main in effect. The s tipulation stated that
Defendants would renew the m otion to term inate after April 1, 2012, and that Plaintiffs
would not contest the renewe d motion if Defendants succe ssfully accomplished certain
goals for the period Novem ber 1, 2011, through March 1, 2012. On October 13, 2011,
the Court granted the parties’ stipulation  and denie d Defenda nts’ motion to terminate
except as stipulated.

On A pril 24, 2012, Defenda nts m oved to term inate certain pr ovisions of the
Second A mended Judgm ent pursuant to 18 U. S.C. § 3626( b), and Plainti ffs did not
oppose the m otion. On May 24,2012, D  efendants’ m otion wa s granted, and t hose
provisions of the Second Am ended Judgment (Doc. 1635) that remained in effect were
restated in the Thir d Amended Judgment (Doc. 2094). The Thir d Amended Judgment

provides in relevant part:
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2. Defendants shall pr ovide a receiving screening of eac  h
pretrial detainee, prior to placement of any pretrial detainee in the general
population. The screening will be sufficient to identify and begin necessary
segregation, and treatm ent of those with m ental or physical illness and
injury; to provide necessary medication without interruption; to recognize,
segregate, and trea tthose w ith communicable diseases; to provide
medically necessary special diets; a nd to recognize and provide necessary
services to the physically handicapped.

3. All pretrial detainees confined in the jails shall have ready
access to care to meet their serious medical and mental health needs. When
necessary, pretrial detainees confined in jail facilities which lack such
services sh all be tran sferred to anot her jail or other location w here such
services or health care facilities can ~ be provided or sh all otherwise be
provided with appropriate alternative on-site medical services.

4. Defendants shall ensure that the pretrial detainees’
prescription medications are provided without interruption where medically
prescribed by correctional medical staff.

5. Defendants will maintain reco rds of their compliance with
this Third Amende d Judgment and will provide quarterly summaries of
those records to Plaintiffs’ counsel.

(Doc. 2094.)

In January 2013, in their Tenth Reports  to the C ourt, Dr. King and Dr. B urns
reported significant progress tow ard compliance with the Third A mended Judgment and
provided s pecific recommendations to achiev e substantial compliance. (Doc. 2099.)
These reports were based primarily on site  visits and r ecords reviews made in October
2012. On February 25, 2013, the Court ordered Defendants to file a status report stating
their views and intentions with respect to  the recom mendations of Dr. King and Dr.
Burns.

On June 14, 2013, D efendants filed a stat us report describing their efforts to
address the concerns raised by D r. King and Dr. Burns in their Tenth Reports. (Doc.
2128.) It concluded that “Drs. Burns and Ki ng’s reports do not indicate any widespread

systemic problems that violate inmates’ ¢ onstitutional rights” and “CHS continues to
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perfect its level of care and treatment to the inmate population.” The status report also
described t he tem porary electronic records system then in use  and progre ss toward
completing the permanent electronic health records system.

Regarding Dr. King’s recom mendations, among ot her things, t he status report
stated, “24 hour pr ovider coverage was added to Fourth Avenue Intake in 2012,” “[t] he
RN and Intake pr ovider assess (based on sy mptomology a nd m edical history) w hich
inmates require a follow-up evaluation based on individualized history and assessm ent,”
and “[a]fter the health technician conducts  the Pre-Intake interview, any inmate with
more significant medical issues—i.e., a chronic condition, on medications, injured, etc.—
will see the RN in the pre-Intake area for a  follow-up assessment.” Statements such as
these did not show that improvements had been made after Dr. King’s October 2012 site
visit or provide e vidence that a ny of his recommendations had been adopted a nd were
being implemented consistently.

Defendants expressly disagreed with Dr. King’s recommendation that policies and
procedures of the Maricopa County Sheriff’s Office (“MCSO”) be modified to (1) require
qualified medical personnel to exam ine each detainee after a use of force and determine
whether the detainee should be give n medical treatment and (2) re quire involvement of
mental health professionals to attempt to obviate use of force on a detainee with probable
mental illness who is passively resisting ¢ ontrol. In other areas, Defendants sim  ply
described current pr actices, som e of whichdidnotc  omply withD r. King’s
recommendations, without expre ssly disagr eeing wit h his recom mendations. For
example, under the heading “T uberculin Skin Tes ting Within Seven Da ys of Booking,”
the status report states, “CHS performs a skin  test between ten to fourteen days from
Intake to coincide with the inmate’s initial health assessment.”

Regarding Dr. Burns’ recommendations, am ong other things, the June 14, 2013
status report described procedures for placem ent and treatment of mental health patients

at the Mental Health Unit at the Lower Buckeye Jail (“MHU”) and outpatient clinics. It

-10 -
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stated that mental health clerk hours were  increased in the inta ke center to provide
weekend coverage begi  nning in Dece mber 2012, m  ental health a udits showe d
improvements in the timeliness of providing care, and necessary psychiatric evaluations
occur within four da ys of bo oking. The status report also  stated: “Medications are
provided as quickl y as possible after ve  rification. The ps ychotropic drug audit s
conducted quarterly show that medications are given to patients within three to four days
of booki ng.” Furthe r, the report describe d im provements made to addr ess issues
associated with isolation 1 n the 4th Ave nue Special Managem ent Unit. The June 14,
2013 status report include d information regarding the num ber of suicides per year and
suicides per 100,000 for 2002—2012 and concluded that “CHS’s low suicide rate indicates
that patients at risk for self harm are well managed.”

On July 29, 2013, Plaintiffs responde d to Defendants’ June 14, 2013 status re port
with respect to specific recommendations made by Dr. King and Dr. Burns. (Doc. 2138.)
Plaintiffs acknowle dged progress m ade since 2008, identifie d recom mendations for
which Def endants’ status re port did not establish com  pliance, and ¢ hallenged the
accuracy of some of Defendants’ asser tions about theirco  mpliance with the
recommendations. Plaintiffs asserted that Defendants’ status report did not establish
compliance with recommendations such as those regarding th e electronic health records
system, provider staffing during intake, face-to-face provider evaluations during intake of
patients with serious acute or chronic medical conditions, adequate beds and facilities for
closely monitoring patients at risk for se vere alcohol and drug withdrawal of all custody
levels, revision of the MCSO Use-of-Force po licy, on-site availability of nursing wound
care, tim eliness of transferring unstable pa tients from outpatient jails to the MHU,
improvement of outpatient mental health care, timely access to appropriate mental health
treatment for detainees enrolle d in the Restoration to Comp etency Program, and issues
with isolation in the 4th Avenue Special Management Unit. For example, Plaintiffs noted

that Defendants responded to some of Dr.  Burns’ concerns expr essed in January 2013

-11 -
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(based on October 2012 obser  vations) regarding treatm ent of seriously m entally ill
patients housed in the Special Managem ent Unit by de scribing im provements made in
2010. Notwithstanding Plaintiffs’ objections to Defendants’ June 14, 2013 status report
and insufficient time to prov e the effectiveness of r ecent im provements, Defenda nts
moved to t erminate the Third A mended Judgment pursuant to 18 U.S.C. § 3626(A)(1).
(Doc. 2142.)

On August 30, 2013, the parties stipulated to waive the automatic stay of the Third
Amended Judgment, which 18 U.S.C. § 3626(e )(2) imposes thirty days after a motion to
terminate is filed, to enable the parties to conduct additional disc overy and present their
evidence to the Court and to allow the Court sufficient time to rule. (Doc. 2149.) On
September 10, 2013, the Court set deadlines for briefing Defendants’ motion to terminate
the Third Am ended Judgm ent and set or al argument with eviden tiary hearing, if
requested, for Decem ber 18, 2013. ( Doc. 2156.) Subse quently, Defenda nts filed a
statement of facts to support their motion  to terminate the Third Amended Judgment
(Doc. 2158), a controverting statem ent of facts responding to Plai ntiffs’ additional facts
and objecting to Plaintiffs’ pr oposed findings of fact (Doc . 2183), proposed findings of
fact (Doc. 2184), and a m otion to set evidentiary hearing (Doc . 2181). Plaintiffs filed a
response t o Defenda nts’ m otion to term inate (D oc. 2178), a response t o Defenda nts’
statement of facts (Doc. 2179), and proposed findings of fact (Doc. 2177).

On December 12, 2013, the Court grante  d Defendants’ moti on for evidentiary
hearing, va cated the oral argum ent pre viously set, and set an ev  identiary hearing for
February 18, 2014. On Janu ary 7, 2014, upon Def endants’ motion, the evidentiary
hearing was continued to February 25,2014. On Janua ry 13, 2014, the Court ordered
Plaintiffs to file a statement concisely identi fying specifically what actions they believed
Defendants needed to take to correct any a nd all ongoing current vi olations within the
scope of the Third A mended Judgment and dea dlines by which Defendants reasonably

could and should com plete all of the corrective actions. On January 31, 2014, Plaintiffs

-12-
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filed their statement of proposed corrective actions. (Doc. 2210.) On February 19, 2014,
the Court issued a Final Prehear ing Order, which identif ied material issues o f fact to be
decided, i ncluding whether it should order any of the corre ctive actions proposed by
Plaintiffs. On February 25 , 2014, Defendants filed a trial brief regarding Maricopa
County’s Medical Copayment.

An evidentiary hearing was held on February 25, 26, and 27, 2014, and March 4,
5,and 6, 2014. On April 18,2014, Defe  ndants filed a supplem ental brief regardi ng
remedies adopted by other courts where a  systemic constitutional violation was found.
(Doc. 2261.) On May 8, 2014 , Plaintiffs filed a memoran dum re garding re medies and
post-trial proposed findings of fact and conclusions of law. (Docs. 2268, 2269.)

The C ourt has consi dered all of the br  iefing, statem ents of facts, proposed

findings, and evidence presented by the parties.

III. LEGAL STANDARDS

A. Termination of Prospective Relief Under the Prison Litigation Reform
Act

Congress enacted the Prison L itigation Reform Act to prevent federal courts from
micromanaging prisons by m ere consent de crees. Gilmore v. California, 220 F.3d 987,
996 (9th Cir. 2000). Under the PLR A, cour ts m ay not grant or approve relief that
requires prison administrators to do mo re than the cons titutional minimum. /d. at 999.
The PLRA requires that prospective relief re garding prison conditions “extend no further
than neces sary to correct the violation of the Federal right  of a particular plaintiff or
plaintiffs.” 18 U. S.C. § 3626(a)(1). Relief must be narro wly drawn, extend no further
than neces sary to correct the violation, an d be the least intrusive means necessary to
correct the violation. /d. Further, courts must “give s ubstantial weight to any adverse
impact on public safety or the operation of a criminal justice system caused by the relief.”

ld.

-13 -




O o0 9 N Bk~ WD =

[\ N NG T NG T NG T NG T NG T N T N T N T S S e e e e Y
O NI O W»n B WD = DO O 0NN PR W D= O

Case 2:77-cv-00479-NVW Document 2283 Filed 09/30/14 Page 16 of 66

The P LRA also provi des that any order for prospective relief regarding prison
conditions is terminable upon the motion of any party one year after the district court has
entered an order denyi ng termination of pr ospective relief under the PLR A. 18 U.S. C.
§ 3626(b)(1). The pa rty seeking to term inate the pros pective relief bears the bur den of
proof. Gilmore, 220 F.3d at 1007; Graves v. Arpaio, 623 F.3d 1043, 1048 (9th Cir. 2010)
(per curiam).

Although § 3626 refers to  “immediate termination” and a “prom pt ruling,” the
district court must inquire into ¢ urrent prison c onditions before r uling on a motiont o
terminate. Gilmore, 220 F. 3d at 1007-08. Evenif the existing relief qualifies for
termination under § 3626(b)(2), if there is a current a nd ongoing violation, the district
court must modify the reliefto  meet the PLRA standards. Id. at 1008. Therefore,
“IpJrospective relief shall not terminate if the court makes written findings based upon
the record that prospective relief remains necessary to co rrect a current and ongoing
violation of the Federal right, extends no further than necessary to correct the violation of
the Federal right, and that the prospective relief is narrowly drawn and the least intrusive
means to correct the violation. ” 18 U.S.C. § 3626(b)(3). If prospective relief remain s
necessary to correct a current  and ongoi ng violation, the di strict court’s aut hority to
modify t he existing pros pective relief incl udes aut hority to expand or di  minish the
existing relief. See Pierce v. Orange County , 526 F.3d 1190, 1204 n. 13 (9th Cir. 2008).
Determining whether such re lief meets § 3626(b)(3)’s ne ed-narrowness-intrusiveness
criteria “will obviously rest upon case-specifi ¢ factors—namely, the extent of the current

and ongoing constitutional violations.” Id. at 1206.

B. Relevant Period for a “Current and Ongoing” Violation

To make the findings required to terminate prospective relief, the Court must take
evidence on current jail conditions, at least with respect to those conditions Plaintiffs do

not concede comply with co nstitutional requirements. See Gilmore, 220 F. 3d at 1010.
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Evidence of “current and ongoi ng” violations must reflect conditions “as of the time
termination is sought.” Id.; accord Pierce, 526 F.3d at 1205.

On Se ptember 10, 2013, the Court or dered that for evidence to be relevant to
Defendants’ m otion t o term inate the Third Am ended Judgm ent, it m ust tend t o show
whether any current and ongoi  ng violation existed on ~ August 9, 2013, the date
Defendants filed their motion. (Doc. 2156.) Relevant evidence could be obtained before

or after August 9, 2013, but it must show conditions as they existed on August 9, 2013.

C. Pretrial Detainees’ Protection from Punishment Under the Fourteenth
Amendment

The Fourteenth Amendment Due Process Clau se protects a pretrial detainee from
punishment prior to an adjudi cation of guilt in accordance with due process of law. Bell
v. Wolfish, 441 U. S. 520, 534- 35 (1979). “This standard diffe rs significantly from the
standard relevant to convicted prisoners, who may be subject to punishment so long as it
does not vi olate the Eight h Am endment’s bar against cruel and unusual punishm ent.”
Pierce, 526 F.3d at 1205. The “m ore protec tive” Fourteenth Am endment standar d
applies to conditions of confinement for pretrial detainees and requires the government to
do more than provide m inimal necessities. Jones v. Blanas, 393 F.3d 918, 931 (9th Cir.
2004).

To evaluate the constitutionality of pret  rial detention conditions that are not
alleged to violate any expre ss constitutional guarantee, a dist rict court must determine
whether those conditions am ount to punishm ent of the detainee. Bell, 441 U.S. at 535;
Pierce, 526 F.3d at 1205; Demery v. Arpaio , 378 F.3d 1020, 1029 (9th Cir. 2004). To
constitute punishment, the governmental action must cause harm or di sability that either
significantly exceeds or is indepe ndent of the inherent discom forts of confinement, but it
does not need to cause a harm  independently cognizable as a separate constitutional
violation, e.g., deprivation of First Am endment rights. Demery, 378 F. 3d at 1030. To

determine whether an action’s purpose is punitive, in the ab sence of evidence of express
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intent, a court may infer that the purpose of a particular restriction or condition is
punishment if the res triction or condition is not reasonably related to a legitimate
governmental objective or is excessive in relation to the le ~ gitimate gover nmental
objective. Pierce, 526 F.3d at 1205 (citing Bell, 441 U.S. at 539).

Legitimate governmental objectives that may justify adverse detention conditions
include maintaining security and order and operating th e detention facility in a
manageable fashion. /Id. “[M]aintaining institutional se curity and preserving internal
order and discipline are essential goals that may require lim itation or retraction of the
retained constitutional rights of both convicted prisoners and pretrial detain ees.” Bell,
441 U. S. at 546. Butre  tribution and deterrence are  not legi timate governm ental
objectives. Demery, 378 F.3d at 1030-31.

To determine whether detention restrictions or conditions are reasonably related to
maintaining security and orde r and operating the institution in a m anageable fashion,
courts ordinarily should defer to the expert judgment of correction officials in the absence
of substantial evidenc e that indicates offici als have exaggerated their response to these
considerations. Bell, 441 U.S. at 540 n.23. Are asonable relationshi p between the
governmental objective and the challenged co ndition does not require an “exact fit,” a
showing that it is the “least restrictive alternative,” or proof that the policy does in fact
advance the legitimate go vernmental objective. Valdez v. Rosenbaum , 302 F.3d 1039,
1045 (9th Cir. 2002). But it does require evidence that th e correction officials’ judgment
is rational, i.e., they might reasonably think that the policy advances a legitimate
governmental objective. Id.

Therefore, to find that a condition of confinement for pretrial detainees constitutes
a current and ongoing violation of the co  nstitutional minimum under the Fourteenth
Amendment, the Court must determine that the condition:

(1)  imposes some harm to the pretrial de tainees that significantly exceeds or is

independent of the inherent discomforts of confinement and
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(2)  (a)1s not reasonably related to a legitimate governmental objective or

(b) 1s excessive in relation to the legitimate governmental objective.

D. Eighth Amendment Standard for Medical and Mental Health Care

Although the “more protective” Fourteenth Amendment standard applies here, any
violation of the Eighth Amendment necessarily also violates the Fourteenth A mendment.
The Eight h Am endment requi res that prison  officials ensure that inmates receiv. = e
adequate food, clot hing, s helter, sanitati on, and m edical care and take  reasonabl e
measures to guarantee the safety of the inmates. Farmer v. Brennan, 511 U.S. 825, 832
(1994). Courts must consider the effect of each condition of confinement in its context,
“especially when the ill-effects of particular conditions are exacerba ted by other related
conditions.” Wright v. Rushe n, 642 F.2d 1129, 1133 (9th  Cir. 1981). “A prison that
deprives prisoners of basic sustenance, incl uding adequate medical care, is incompatible
with the concept of human dignity and has no place in civilized society.” Brown v. Plata,
__US. ,131S.Ct. 1910, 1928 (2011).

Specifically, prison officials mu st “provide a system of ready access to adequate
medical care,” including mental health care, that provides access to medical staff who are
competent to examine inmates, diagnose illnesses, and treat medical problem s or refer
inmates to those who can.  Hoptowit v. Ray , 682 F.2d 1237, 1253 (9th Cir. 1982),
abrogated in part on other grounds by Sandin v. Conner, 515 U.S. 472, 481-84 (1995).
Further, the system must be able to respond to emergencies promptly and adequately. Id.

Moreover, the Eighth Am endment prohibits deliberate indifference not only to an
inmate’s current heal th pr oblems, but also to conditi ons of confin ement that are very
likely to cause future serious illness and needless suffering. Helling v. McKinney , 509
U.S. 25,33 (1993). “A medical need is seri ous if failure to treat a prisoner’s condition
could result in further significant injury or ~ the unnecessary and want on inf liction of
pain.” Peraltav. T.C. Dillard , 744 F.3d 1076, 1086 ( 9th Cir. 2014) (en ba nc) (internal

quotation marks omitted).

-17 -




O o0 9 N Bk~ WD =

[\ N NG T NG T NG T NG T NG T N T N T N T S S e e e e Y
O NI O W»n B WD = DO O 0NN PR W D= O

Case 2:77-cv-00479-NVW Document 2283 Filed 09/30/14 Page 20 of 66

Deliberate indifference to serious m edical needs m ay be m anifested not only by
medical providers failing to respond to a pr isoner’s needs, but also by detention officers
intentionally denying or dela ying access to m edical care or intenti onally interfering with
prescribed treatment.  Estelle v. Gamble , 429 U.S. 97, 104- 05 (1976). A policy of
medical understaffing m ay show deliberat e indifference. Cabrales v. County of L  os
Angeles, 864 F.2d 1454, 1461 (9th 1988), vacated and remanded, 490 U.S. 1087 (1989),
reinstated, 886 F.2d 235 (9th Cir. 1989). And “[1] ack of resources is not a defense to a
claim for prospective relief because prison officials may be compelled to expand the pool
of existing resources in order to re medy Eighth Amendment violations.” Peralta, 744
F.3d at 1083; see also Spain v. Procunier, 600 F.2d 189, 199-200 (9th Cir. 1979) (cost or
inconvenience of providi ng ade quate conditi ons is not a defense  to the im position of
punishment in an action for injunctive relief).

Holding inmates with serious mental illn  ess in prolonged is olated confinement
may cause serious illness and needless suffering in violation of the Eighth Amendment.
See, e.g., Coleman v. Brown, 938 F. Supp. 2d 955,979 (E.D. Cal. 2013 ) (mentally ill
inmates in adm inistrative segregation faced substantial risk of serious harm , including
exacerbation of mental illness and potential in  crease in suicide risk). To determine
whether segregated confinemen t meets co nstitutional standards, courts must consider
both the length of the se gregated confinement of inmates with serious mental illness an d
the specific conditions of the confinement. Hutto v. Finney, 437 U.S. 678, 686 (1978).
Conditions to be ¢ onsidered may include: (1) the length of time prisoners with mental
illness spent in s olitary confinement (approximately 22 hour s or more a day); (2) the
extent to which s olitary confinement interfered with prisoners’ ability to obtain adequate
mental health treatment; (3 ) the conditions accompanying  the solitary confinement
experienced by prisoners with serious mental illness; and (4) the extent to which systemic
deficiencies at the facility, e.g., deficiencies in m ental health program ming, screening,

and accountability, contributed to an overrelianc e on solitary confin ement as a means of
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controlling prisoners with se rious mental illness.  Coleman v. Brow n, CV-90-00520-
LKK-DAD, Do ¢c. 4919 (E .D. Cal. Nov. 12,2013) ( publication of the United States
Department of Justice, Civil Rights Division).

District courts have found that conditions of extreme social is olation likely would
cause some degree of psychological trauma for m ost inm ates and likely would caus e
serious mental illness or a massive exacerba tion of existing mental illness for inmates
with active mental illness or a history of ~ mental illn ess. Thus, the confinement in a
maximum security housing unit constituted a per se violation of the Eighth Am endment
only for inmates with active mental illnes s or a history of mental illness. Madrid v.
Gomez, 889 F.Supp. 1146, 1155, 1235-36, 1265-66 (N.D. Cal. 1995); Ind. Prot. &
Advocacy Servs. Comm’n v. Comm’r, Ind. Dep’t of Corr., 2012 WL 6738517 at *23 (S.D.
Ind. Dec. 31, 2012) (e xpressly following Madrid v. G omez). Similarly, a district court
found that extremely isolating conditions in a Wiscons in supermaximum pris on caused
psychological harm to seriously mentally ill prisoners , relatively healthy prisoners who
had histories of serious mental illness, and prisoners who had never suffered a breakdown
in the past but were pr one to break dow n when stress and trauma became severe.
Jones’El v. Berge, 164 F. Supp. 2d 1096, 1101-02 (W.D. Wis. 2001).

Recently, nearly 20 years after first granting injunctive relief to the class of
seriously mentally ill prisoners confined in the California state prison syste m, a district
court recognized defenda nts’ significant pr ogress overall, but found defenda nts’ motion
to terminate “clearly premature” because defendants had not sufficiently remedied Eighth
Amendment violations in use of force, disc iplinary measures, and segregated housing for
seriously mentally ill prisoners. Coleman v. Brown, __ F.Supp.2d _, 2014 WL 1400964,
at *1 (E.D. Cal. Apr. 11, 2014). The court found that “placement of seriously mentally ill
inmates in California’s segregated ho  using units can and does caus e serious
psychological harm , including decompensation, ex acerbation of mental illness,

inducement of ps ychosis, and increased risk of suicide,” and “the Eighth A mendment
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prohibits placements of seriously mentally ill inmates in conditions that pose a substantial
risk of exa cerbation of m ental illness, decompensation, or suicide.” /Id. at *20, 25. It
concluded that where clinical judgment demonstrates that a proposed placement poses an
unacceptable level of risk, that judgment cannot be overridden by custodial requirements,
and an alternative placement mu st be made. The court ordered de fendants to develop a
protocol for placemen t decisions and a plan for alternative housing that would preclude
placement of any seriously mentally ill in ~ mate in existing administrative segregation
units when clinical informati on demonstrates substantial risk of exacerbation of m ental
illness, decompensation, or suicide from such placement. Id. at *26.

Even under the Eighth Am endment, constitutional standards for prison conditions

are not fixed:

Underlying the eighth am endment is a fundamental premise that
prisoners are not to be treated as le ss than human beings. The a mendment
is phrased in general terms rather th  an specific ones so that while the
underlying principle remains constant in its essentials, the precise standards
by whic h we m easure com pliance with it do not. It follows that when
confronting the question whether penal confinement in all its dimensions is
consistent with the ¢ onstitutional rule, the cour t’s judgment must be

informed by current and en lightened scientific opinion as to the conditions
necessary to insure good physical and mental health for prisoners.

Spain v. Procunier , 600 F. 2d 189, 200 (9t h Cir. 1979) (citations omitted); see Trop v.
Dulles, 356 U.S. 86, 100 (1958) (“The [Eighth] Amendment must draw its meaning from

the evolving standards of decency that mark the progress of a maturing society.”).

E. Remedies

“[Clonstitutional violations in conditions of confinement are rarely susceptible of
simple or straightforward solutions.” Brown v. Plata,  U.S. ,131 S. Ct. 1910, 1936
(2011). “Courts may not allow constitutional vi  olations to continue simply because a
remedy would involve intrusion into the realm of prison administration.” /d. at 1928-29.
Further, “[a] history of noncom pliance with prior orders ca n ju stify greater court

involvement than is or dinarily permitted.” Sharp v. W eston, 233 F.3d 1166, 1173 ( 9th
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Cir. 2000) (affirming order that identified ar eas of noncom pliance with pri or injunction
and gave more specific directions regardin g how to comply with  the original order).
Although a district court must give prison officials opportunity to propose remedies, i t
has broad discretion regardin g whe n and how that propos al shoul d be submitted for
consideration by the court. Graves v. Arpaio, 623 F.3d 1043, 1047 (9th Cir. 2010).

“Once a constitutional violation has been f ound, a district ¢ ourt has broad powers
to fashion a remedy. A cour t may order relief that the Constitution would not of its own
force initially require if such relief is nece  ssary to remedy a constitutional violation.”
Sharp, 233 F.3d at 1173 (internal quotation mark s and citations omitted; after failure to
comply wi th pri or inj unction, di strict cour t did not abuse discre tion by issuing m ore
specific directions that were not, in and  of themselves, constitutio nally required). The
PLRA authorizes prospective relief that is necessary to correct an ongoing constitutional
violation, but does not require that the relief “exactly map” onto constitutional
requirements. Graves, 623 F.3d at 1050. Although 18 U.S.C. § 3626(b)(3) requires that
prospective relief be narrowly draw  n a nd t he least intrusive m eans to correct the
violation, a remedy does not fail narrow ta iloring simply becaus e it will have positive
collateral effects. Plata, 131 S. Ct. at 1940.

Federal courts m ay give considerable weight to expert opi nion regarding how to
remedy relevant cons titutional violations.  Id. at 1944. Although “courts must no t

29 ¢¢

confuse professional standards with constitutional requirements,” “expert opinion may be
relevant when determining what is obtainab  le and what is acceptable in corrections
philosophy,” and “courts are not required t o disregard expert opi nion solely because it

adopts or accords with professional standards.” Id. at 1944-45.

IV.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. The Parties

1. Plaintiffs are the class of all pretri  al detainees who are housed in the

Maricopa County Jail, which includes multiple facilities.
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2. Defendants Denny B arney, Ste ve C hucri, Clint L. Hickman, Andrew
Kunasek, and Marie Lopez R ogers” are the current members of the Maricopa County
Board of Supervisors.

3. Defendant Joseph Arpaio is the Maricopa Count y Sheriff, whose duties
under A.R.S. § 11-441 incl ude taking char ge of a nd keeping t he county j ail and the
prisoners in the county jail.

4. Correctional Health Services (“CHS”) 1is an agency of Maricopa County
government and is responsible for provi ding health care services to those incarcerated in
the Maricopa County jail system. A.R.S. § 11-291(A).

5. Each facility within the Maricopa  County Jail was accredited by the
National C ommission on C orrectional Heal th Care (“NCCHC”) on March 12, 2012.
NCCHC standards serve as a framework to ensure that systems, policies, and proce dures
are in keeping with nationally recognized best practices. NCC HC standards include a
continuous quality improvement program, which uses a structured process to find areas in
the health care delivery system that need improvement and to develop a nd im plement
strategies for improvement. A quality impr ovement study is one of many means through
which the Maricopa County Jail can collect ~ data to demonstrate its compliance with
constitutional standards.

6. Compliance with NCCHC st andards is not equi valent to com plying with
constitutional standards. Nationally recognize d best practices may exceed constitutional

standards in some areas and fall short in others.

B. The Maricopa County Jail
7. The average daily population of the Ma ricopa County Jail is approximatel y

8,200, which includes both pretrial detainees and sentenced inm ates. Pretrial detainees

comprise the majority of the population.

* In May 2014, Mar y Rose Wilcox resign ed from the Maricopa County B oard of
Supervisors, and in June 2014 the Board selected Marie Lopez Rogers to fill the vacancy.
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8. This action applies only to  pr etrial detainees ho used int he Maricopa
County Jail. Although som e inmates housed in the Maricopa County Jail are not pretrial
detainees, most of the Jail’s conditions, po licies, procedures, and practices do not
distinguish between pretrial ~detainees and sentenced inmate s. Therefore, the term
“inmates” used here includes both pretrial ~detainees and sentenced inm ates, but a ny
determination of constitutional violation applies only to pretrial detainees.

0. Approximately 250 to 300 arrestees ar e processed through the 4t h Avenue
intake center each day. Many have been a rrested and brought to the Maricopa County
Jail previously.

10.  The length of time that a pretrial detainee stays at the Maricopa County Jail
ranges from less than 24 hours t o more than a year. The length of stay for most pretrial
detainees is relatively short. Approximately 40% of inmates are released within 24 hours
of booking, 50% within 2 da ys of booking, 65% within 7 days of booking, and 75%
within 14 days of booking.

11.  Housing placements are based on ge nder, security level classification, and
medical and m ental health needs . Fem ale pr etrial detainees are housed either at the
Estrella jail or in the Mental Health Unit at the Lower Buckeye jail.

12.  Maricopa County Sheriff’s Office (“MCSO”) personnel assign each pretrial
detainee a security level classification based on certain factors, such as current offender
status, arrest and conviction history, and inst itutional behavior. A pr etrial detainee may
be classified as requiring segregation for his own protection, for the protection of others,
and/or as a disciplinary sanction. Classifi  cation determines the extent to whichth e
pretrial detainee will be permitted contact w ith others and the num ber of hours per day
the pretrial detainee will be permitted outside  of his cell for recreation, showers, and
other activities. Inmates classified as close cu stody are further classified into four levels
based on whether they are permitted out of their cells for one, two, t hree, or four hours a

day. MCSO staff assigns each pretrial detainee a security level classification at booking,
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but it m ay m odify the classification ata ny tim e. MCS O pol icy does not require
consultation with CHS staff regarding classification.

13.  The Maricopa County Jail has medical facilities at the 4th Avenue, Lower
Buckeye, Towers, Estrella, and Durango jail facili ties. Each facility has private
medical/mental health treat ment rooms. Each facility has identified space for group
therapy sessions and programs.

14.  The Jail’s central intake center is lo cated within the 4th Avenue jail and
includes holding cells for general population in mates; isolation cells for those who nee d
to be isolated for their own prote ction, the protection of others, or medical reasons; and
safe cells for those deemed to be suicidal or homicidal. It has its own medical and mental
health care personnel and areas for these personnel to assess pretrial detainees
confidentially.

15.  The 4th Avenue jail has a central medical clinic located in the basement and
smaller clinics on the second, third, and fourth floors. The smaller clinics each have three
examination rooms and two offices. The central clinic includes a medication room, three
examination rooms, four offices, an x-ray area, a laboratory, a medical records room, and
a dental office. The central clinic provides medications administration, sick call, chronic
care clinics, outpatient psychiatric care, dental care, and radiology services.

16.  The Lower Buckeye jail ha s medical, mental health, and dental facilities,
which include a 60-bed infirmary, a 260-bed Mental Health Unit (“MHU™), an outpatient
clinic, and the health services administration office. Th e out patient clinic has seve n
offices, a two-chair dental office, a medi  cal records room , tw o m edication r ooms, a
specimen processing area, and four examination rooms.

17.  The Towers, Estrella, and Durango jails also have outpatient clinics. The
Towers jail has an off ice, a m edication room, a specim en processing area, two m edical
examination rooms, and a mental health interview room. The Estrella jail has an office, a

dental office, a medical records room, a m edication room, a s pecimen processing area,
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and four examination rooms. The Durango jail has two offices, a medical records area, a
medication room, a specimen processing area, and three examination rooms.

18.  Only physicians, physician a ssistants, and nurse practitioners are
considered medical providers.

19.  Only psychiatrists, psychiatric nurse practitioners, or phys ician assistants

are considered mental health providers.

C. Receiving Screening
20.  Paragraph 2 of the Third Amended Judgment provides:

Defendants shall provide a receiving sc reening of each pretrial detainee,
prior to placement of any pretrial deta inee in the general population. The
screening will be sufficient to identify and begin necessary segregation, and
treatment of those with mental or ph  ysical illness and in jury; to provide
necessary medication without interrupti on; to recognize, segregate, and
treat those with com municable diseas es; to provide medically necessary
special diets; and to recognize and pr ovide necessary services to the
physically handicapped.

21.  Pretrial detainees coming to the Maric opa County Jail are processed at the
4th Avenue jail intake center, be ginning with an initial screening by a correctional health
technician who takes vital signs, m easures weight, and identifies emergent situations
requiring immediate assessment by a nurse or medical provider.

22.  After the initial screening by a correcti onal health technician, a registered
nurse performs the receiving screening. The registered nurse takes a second set of vital
signs if the first set is abnorm al or the pr etrial detainee has reported or shown a new
complaint during the time be  tween the initial screening by a correctional health
technician and the receiving screening.

23.  Beginning on August 5, 2013, four da ys before the filing of this Motion to
Terminate, an expanded electronic integrated health screen for th e receiving screening
was implemented. The new he alth screen seeks responses to more than 100 questions,

including medication and pharmacy queries, and gathers a complete set of vital signs. It
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permits the registered nurse to docum ent impressions of the arresting officer as well as
the registered nurse’s observations. It is designed to identify serious conditions including
medical, dental, mental health, suicidal risk, substance withdr awal, com municable
diseases, disability-related needs, and s pecial diet needs. Plaintiffs agree that the new
health screen is very well designed.

24.  Registered nurses are expected t o consult with all pretrial detainees who
indicate they are currently taking prescribed medication, respond positively to medical or
mental health questions, or ha ve abnormal vital signs. Almost half of inmates booked
each day are identified as needing further evaluation by a registered nurse.

25.  Atleast one medical provider, i.e., a physician, physician assistant, or nurse
practitioner, is assigned to the intake center 24 hours a day, 7 days a week.

26.  The m edical provi der assigned to the  intake center m ay also provide
services in the 4th Avenue central clinic, which is located close to the intake center.

27.  Sometimes the medical provider assigned to the intake center also provides
coverage for other facilities and is not physically present at the intake center.

Medical Care: Timely Identification, Assessment, and Placement

28.  If a pretrial detainee is identified dur  ing t he intake process as suffering
from a serious health conditio n, such as diabetes, hype rtension, hyperlipidemia,
pregnancy, or any ot her cond ition re quiring special follow- up care, intake procedure s
require the condition to be docu mented in the detainee’s elec tronic record with a chronic
care condition code and the de  tainee to be scheduled electronically for a medical
appointment.

29.  During t he receiving screening, ifa pretrial detainee reports a chronic
condition, the registered nurse may call a medical provider, i.e., a physician, physician
assistant, or nurse practitioner, with inform ation regarding current vital signs, reported
prescription medications, and reporte d medical history so that the m edical provider can

order medications, lab work, and follow-up appointments.
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30. At the time of the receiving screeni ng, a m edical provider may decide to
not wait to verify medications with pharmacies before ordering them. Some medications
that are kept in stock in the intake cente r, such as blood pressure m edication, may be
administered by a registered nur se duri ng t he inta ke process. I fam edical provi der
prescribes a medication that is not kept in st ock in the intake center, the pretrial detainee
may be sent to the clinic to begin the medi cation as soon as the receiving s creening is
completed.

31.  When the receiving s creening identifies a pretrial detainee as having a
serious acute or chronic medical condition, in most cases the pretrial detainee should be
seen by am edical provider on an em ergency or ur gent basis, no later than within 24
hours.

32.  Even w hen the receiving screeni ng ha s indicated that pretrial detainees
should be s een by a m edical provider, m any pretrial detainees have not received timely
face-to-face examinations by a medical provider.

33.  After provider coverage at intake was increased to 24 hours a day, 7 days a
week in 2012, recor ds do not show a substan tial increase in the volume of face-to-face
examinations by a medical prov ider or their timeliness. Af ter the increase in pr ovider
coverage, there continued to be i nstances in which pre trial detain ees with complicated
and serious medical needs were not assessed and treated by a medical provider within 24
hours after the receiving screening.

34.  If a medical provider determines that a pretrial detainee should not enter jail
because of his or her medical condition, such  as for a head injury or wound likely to
require surgery, the m edical provi der m ay refu se to permit a pretri  al detainee to be
processed further. Thent he pr etrial deta inee woul d remain the responsi bility of t he

arresting officer.
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35.  Some pretrial detainees requiring m edical stabilizatio n are sent directly
from the intake center toa  hospital em ergency departm ent for m edical clearance or
hospital admission.

36.  Some pretrial detainees who a  re dete rmined to be stable for jail but
requiring a higher level of care t han available in the general population are sent directly
from the intake center to the infirmary.

37.  Many pretrial detainees present at th e intake center with symptoms of
alcohol or drug abuse.

38.  Acute alcohol withdrawal, acute opiate withdrawal, and acute
benzodiazepine withdrawal are potentially da ngerous, particularly if th e pretrial detainee
has a history of withdrawal seizures.

39.  After the receiving screening, if a pret rial detainee is determined to abuse
alcohol or drugs, have a hist ory of withdra wal seizures, and be sufficiently m edically
stable to come into jail, th e medical provider assigned to the intake center us ually sends
the pretrial detainee to the intake clinic to begin medications for withdrawal.

40.  Defendants have not shown that as of August 9, 2013, pretrial detainees
who presented with serious m edical health needs at intake consistently were timely seen
face-to-face by a medical provider.

41.  Defendants have not shown that as of August 9, 2013, necessary treatm ent,
including laboratory st udies, consistently was initiate  d for pretrial detainees who
presented with serious medical needs at intake.

42.  Defendants have not shown thatas  of August9, 2013, the receiving
screening consistently identifie d pretrial detainees who are at risk of suffering serious
harm due to withdrawal from alcohol or dr ugs, and it resulted in tim ely m edication,

treatment, and appropriate monitoring for them.
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43.  Defendants have not shown that as of August 9, 2013, pretrial detainees
consistently were provided necessary medication without interruption during or following
intake.

44,  Defendants have not shown that as of August 9, 2013, pretrial detainees
who presented with serious m edical health needs at intake consistently were timely
placed in units within the Maricopa County Jail or facil ities outside the Jail that provided
access to adequate treatment.

Mental Health Care: Timely Identification, Assessment, and Placement

45. The new health screen im proved upo n the pre vious screening by (a)
expanding the substance abuse a nd m ental he alth queries, including specific inquiry
regarding psyc hotropic m edication, previous hospitalization, and suicidal ideation; and
(b) establishing a mental health “queue” system.

46.  Depending on a pretrial detainee’s res ponses to the new health screen, the
pretrial detainee may automatically be listed in one or more mental health “queues,” such
as for thos e possibl y suicidal, designated Se riously Mentally Il 1 by the county publi ¢
mental health provide r,’ currently on psyc hotropic m edication, or refusing to answer
questions.

47.  The queues indicate the priority by w hich pretrial detainees should be seen
for further mental health assessment, incl  uding deciding whet her a pretrial detainee
should be placed in a safe cell.

48.  CHS policy requires that if a pretrial detainee has a positive mental health
screening or does not respond to all of the mental health screening questions, the detainee
is referred for further evaluation by intake mental health staff,  i.e., am ental health

assistant or mental health professional, not a mental health provider.

3 The term “seriously mentally ill” used  elsewhere in this Order includes both
those designated as “Seriously Mentally I11” by the county public me ntal health provider
and those identified by CHS as having serious mental illness.
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49.  Intake mental health staff determines a pretrial detainee’s level o f acuity
based onr eview of t he m ental health scre ening a nd/or face-to-face conta ct with t he
detainee. If appropriate, an order is written for mental health follow-up for either mental
health assessment or psychiatric evaluation within 24 hours, within 72 hours, within 7-10
days, or as scheduled.

50. Timely mental health assessment is  necessary to determine a pretrial
detainee’s mental health needs and to begin treatment. The most seriously mentally ill
detainees must be seen face-to-f ace by am ental health provi der, i.e., a psychiatrist,
psychiatric nurse practitioner, or physician assistant, to begin to receive adequate care.

51. A quality improvement study completed in October 2012 audited the charts
of 192 randomly selected inmates with a lengt h of stay of at leas t 21 days and who had
received mental health services in the Jail be tween October 2010 and J uly 2012. Of the
192 charts reviewed, 98 docum ented that th e inm ate had been de signated as seriously
mentally ill, and 184 included  a completed mental health  assessment. The charts
indicated that 66% of the inmates were seen as scheduled after intake, 26% were not seen
as scheduled after intake, and 8% were identified as not in need of clinical follow up after
intake. It is unclear what percentage of se riously mentally ill detainees were not seen as
scheduled after intake and whet her there were legitimate reas ons for not seeing them as
scheduled.

52. A substant ial num ber of pretrial deta inees who report they are taking
psychotropic medications at the t ime of book ing may not be seen by a ny mental health
staff. A quality improvement study of a sample of 80 inmates booked in April 2012 with
a length of stay of at leas t 7 days and who ad mitted taking psychot ropic medications
found that 49 of t he 80 inmates (61.3%) received a m ental health assessm ent and 43 of
the 49 (87.8%) were assessed within 7 days after booking. That is, only 43 of 80 inmates

who admitted taking psychotropic medications and remained in the Jail for at least 7 days
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received a mental health assessment within 7 days after booking , and 31 of 80 did not
receive a mental health assessment at all.

53.  Some pretrial detainees have bee n moved from the i ntake center to close
custody housing without clearance from a mental health provider that it is safe to do so.

54.  Some pretrial detainees who require ps ychiatric stabilization and/or are at
risk for suicide are sent dire ctly from the intake center to the Mental Health Housing
Units (“MHU”). However, no quality improveme nt study or other evidence shows that
as of August 9, 2013, pretrial detainees w  ho required psychi atric stabilization or were
identified as being at risk for suicide duri ng the intake process consistently were timely
transferred to the MHU.

55.  On August 9, 2013, Magellan Health Services administered public
behavioral health se rvices for Maricopa County. Magellan’s records system for
monitoring its patients designated as Seriou sly Mentally Il permitted the jail mental
health professionals to access a sum mary of diagnoses, prescription medications, and the
last date a medicatio n was prescribed for  pretrial detainees being treated through
Magellan. For those pretrial detainees, th e system provided medication and diagnosis
verification without a release signe dbyt he pretrial detainee. On April 1, 2014,
responsibility for public behavioral health services in Maricopa County was transferred to
Mercy Maricopa Integrated Care.

56.  The system used to obtain informa tion from Magellan cannot be usedt o
obtain treatment records for pretrial detain ees receiving mental health treatment from
private providers or the Veterans Administration.

57.  From October 2010 through July 2012 , the records of a substantial num ber
of pretrial detainees who re  ported a m ental health t reatment history did not include
signed releases of medical information. Defendants have not shown t hat as of August 9,
2013, pretrial detainees’ reco rds included m ore signed rele ases, treatment records were

obtained without signed releases ( e.g., through Magell an), or t he records stated reasons
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for not obt aining a signe d release, e.g., the detainee was physically una ble to sign a
release.

58.  Pretrial detainees who were pres cribed psychotr opic m edications before
entering the Jail may not be receiving medication without interruption. A quality
improvement study of 86  inmates booked in October ~ 2012 who admitted taking
psychotropic medications during the receiving screening and who stayed in the Jail for at
least eight days showed that medication verification was initiated for 93% of the inmates,
it was completed for 73% of the inmates, and medication was or dered for 70% of the
inmates. Of the 60 inmates for whom medi cation was ordered, 52 received a psychiatric
evaluation, and 8 did not recei ve a psychia tric evaluation e ven though medication was
ordered. For those pretrial detainees who received medication, the average length of time
from booking to giving first m edication was 4.2 days. Of the 26 patients forw  hom
medication was not ordered, the health records of 18 had no documented rationale for not
ordering medications.

59.  Defendants have not shown that as of August 9, 2013, pretrial detainees
who presented wit h serious m ental health n eeds at intake consistently were timely
assessed by a mental health provider to in  itiate or continue necessary mental health
treatment, including continuation of psychotropic medications prescribed before arrest.

Communicable Diseases: Identification, Segregation, and Treatment

60. In 2006, the Centers for Disease Control a nd Prevention (“CDC”) updated

its guidelines for the preventi on and control of tuberculosis (“TB”) in correctional and
detention facilities to include  both short- and long-ter ~m confinement facilities. A
disproportionately high percentage of TB cases in the United States occur among persons
incarcerated in correctional facilities. TB is spread through the air, and immediate
isolation of infectious pretrial detainees  can interrupt the spread of TB throughout a

facility.
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61. The CDC recommends that facilities lik e the Maricopa County Jail screen
all new detainees on entry for symptoms of TB. Those with sym ptoms of TB should be
immediately placed in an Airborne Infection Isolation Room (negative pressure isolation
room) and evaluated prom ptly for TB. Thos e who are deemed infectious should remain
in isolation until treatment has rendered them noninfectious.

62. The CDC recommends that detai nees without symptoms of TB be furt her
screened within seven days of arrival by tuberculin skin testing, QuantiFERON-TB Gold
blood testing, or a chest x-ray.

63. The CDC guidelines do no t exempt detainees who had a previous negative
TB test on a prior jail admission.

64. The CDC recommends that detainees k nown to have HIV infect ion, and
those at risk for HIV infecti on but whose HI V status is unknow n, have a che st x-ray as
part of the initial screening.

65. During t he receiving screening at the Maricopa C ounty Jail, pretrial
detainees are asked whether they have a history of TB or a positive TB skin test. If they
answer affirmatively, further questions are asked using a TB Symptom Assessment form.

66.  On December 6, 2013, Defenda nts re ported their pr ocedure requires that
inmates with a risk of TB  and a positive s ymptom assessment at intake be provided a
mask and chest x-ray and be housed inth e infirmary. Ifthe symptom assessmenti s
negative, a chest x-ray is ordered unless ther e is a chest x-ray on fi le that is negative. A
registered nurse may initiate the chest x-ra y based on the Medical Director’s standing
order. A provi der subsequently reviews the chest x-ray result and orders any necessary
follow up visits. The standard procedure for all other inmates is to perform a skin test
coinciding with the initial hea Ith assessment 10-14 days after intake and repeat the skin
test annually.

67. In 2014, Defendants presented testimony at trial stating that if the receiving

screening indicates that a pretrial detainee  m ay have active TB, the pretrial detainee
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would be provided a mask and placed in a negative air flow room in isolation. A medical
provider would be contacted. The pretrial detainee would be transported to the infirmary
where the provider would write orders to do three sputum samples over a 24-hour period,
which are analyzed by the Maricopa County lab. Ifth e sputum samples are positive, a
fourth sample usually would be collected and sentt o the Arizona state lab for further
testing. At that point, the medical provider may begin treating the pr etrial detainee with
medication.

68.  CHS policy requires all pretrial detain ees to be pr ovided a t uberculin skin
test between 10 and 14 days after the receivi ng screening to coincide with the detainee’s
initial health assessment and the skin test to be repeated annually.

69.  Although the initial health assessment is to be conducted within 14 days
after intake for most detainees, it is not ¢ onducted for (1) newly arriving detainees who
have had jail-administered initial health asse ssments within the previous year with no
change in health status and (2) detainees who received initia 1 health assessments as part
of a hospitalization or prenatal care visit but may not have been tested for TB. .

70.  The CHS standard operating procedure for TB m anagement and infection
control states that on Septem ber 13, 2013, CHS suspended the pl acement of routine TB
skin tests because of a nationwide shortage of the necessary testi ng material, and “only
high-risk individuals will be tested/screened based on a positive symptom assessment.”

71.  The Maric opa C ounty Jail usually identifies about three cases of TB
annually.

72.  Defendants have not shown that as of August 9, 2013, pretrial detainees
consistently were tested for TB within 14 days after intake and the test results were
timely reviewed.

73.  Defendants have not shown thatas  of August9, 2013, the receiving
screening resulted in the timely identification,  segre gation, and treatment of pretrial

detainees with TB.
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74.  Concomitant HIV infection is a leadin g risk factor f or the progr ession of
latent TB to active TB.

75.  During the intake process, pretrial detainees are questioned re garding HIV
to determine if further evaluation is immedi  ately necessary. If the pretrial detainee
answers that he is HIV positive or indicates an HIV risk, then the registered nurse
conducts an assessment and history. The nurse decides whether ordering chest x-rays for
pretrial detainees with HIV or who are at  risk for HIV infection with unknown status
should be discussed with a m edical provider. If the registered nurse’s assessment and
discussion with a m edical provider indicate th at a chest x-ray is re quired, a chest x-ra y
may be ordered immediately based on the pretrial detainee’s symptomology.

76.  Pretrial detainees are tested for HI 'V with a blood test at the initial
assessment, which is to be conducted for most detainees 10 to 14 days after the receiving
screening.

77.  Defendants have not shown that as of August 9, 2013, timely chest x-rays
to screen for TB were consistently performed on pretrial detainees with HIV.

Sufficiency of the Receiving Screening

78.  Defendants have shown t hat the receiving screening recently has been
significantly improved by the expanded electronic integrated health screen, use of mental
health queues to prioritize additional assessm ent needs, registered nurses perform ing the
screening, and increased medical provider availability for the 4th Avenue intake center.

79.  Defendants have not shown thatas  of August9, 2013, the receiving
screening is sufficient to identify and be gin necessary segregation and treatment of thos e
with mental or physical illness and injury.

80. Defendants have not shown thatas  of August9, 2013, the receiving
screening results in timely face-to-face examin ation by a m edical provider for pretrial

detainees presenting with serious medical and/or mental health conditions.
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81.  Defendants have not shown thatas  of August9, 20 13, the receiving
screening results in timely placement of pret rial detainees who presented with serious
medical and/or mental health needs at intake in units within the Ma ricopa County Jail or
facilities outside the Jail that provided access to adequate treatment.

82.  Defendants have not shown thatas  of August 9,20 13, the receiving
screening results in provi ding pretrial detainees necessary m edication without
interruption.

83.  Defendants have not shown thatas of August 9,20 13, the receiving
screening results in timely recognition, segreg ation, and treatment of pretrial detainees
with communicable diseases.

84.  Defendants have not proven ¢ ompliance with Para graph 2 of the Third
Amended Judgment as of August 9, 2013.

85.  The pros pective relief ordered in ~ Paragraph 2 of the Thir d Am ended
Judgment remains necessary to c orrect a current and ongoing vi  olation of t he federal
right, extends no further than necessary to correct the violation of the federal right, and is

narrowly drawn and the least intrusive means to correct the violation.

D. Ready Access to Needed Medical and Mental Health Care
86.  Paragraph 3 of the Third Amended Judgment provides:

All pretrial detainees confined in the ja ils shall have ready access to care to
meet their serious medical and mental  health needs. When necessary
pretrial detainees confined in jail facilities which lack such services shall be
transferred to another jail or ot her lo cation where such services or health
care facilities can be provided or shall otherwise be provided with
appropriate alternative on-site medical services.

87.  Ready access to care to meet s  erious medical and m ental health needs
means that pretrial detainees with serious me dical and mental health needs will be seen
face-to-face by a medical or mental health provider, i.e., physician, psychiatrist,
physician assistant, or nurse practitioner, for timely diagnosis, treatment, and ordering of

lab tests, radiology, and prescription medication. In most cases, a pretrial detainee should
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be seen by a provider for fo llow up. Defendants ha ve not shown that pretrial detainees
with serious m edical and m ental health nee ds consistently have re ady access to care to
meet their serious medical and mental health needs.

Initial Health Assessments

88. A CH S standar d oper ating procedure revised Septem ber 13, 2013, states
that the physical examination portion of the initial health a ssessment must be completed
within 14 days of booki ng during the intake process, a scheduled physical exam , or the
first clinical visit. The physical examination may be completed by a physician, physician
assistant, nurse practitioner, or registered nurse who has completed the Certified Nurse
Examiner training. A physician reviews and signs the health assessments completed by
nurse practitioners, physician a ssistants, and registered nu rses with Certified Nurse
Examiner training.

89.  OnlJune 14, 2013, D efendants projecte d that when the Electronic Health
Record sys tem was implemented, health assessments woul d be com pleted during the
intake pr ocess, and all pretrial detainees w ould be screened for TB within 7da  ys of
booking.

90.  Defendants state that registered nurses in the intake center refer all pretrial
detainees with serious acute an d chronic me dical co nditions to a medical provider for
face-to-face evaluation in the intake center.

91.  Defendants state that pretrial detainees with serious medical needs are
proactively assessed and treated within 24 hours after the re ceiving screening, including
ordering and accessing basic laboratory tests.

92.  Defendants have not shown that pretri al detainees with serious m edical
needs are proactively assessed and treated with in 24 hours after the receiving screening,

including ordering and accessing basic laboratory tests.
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93.  Defendants have not show n that with in 24 hours after the receiving
screening, all pretrial detainees identified as having a significant acute or chronic medical
condition have initial health assessments.

94.  Pretrial detainees who were seen at ~ a hospital within 14 days bef ore
arriving at the Jail usually do not receive initial health assessments.

95.  Pretrial detainees readmitted to the Ja il who had a health assessment within
the past 12 m onths and f or w hom the receiv ing screening s hows no change in health
status usually do not receive initial health assessments.

96.  Pretrial detainees who do not receive an initial health assessment usually
will not be tested for TB beca use TB testing usually is perfo rmed concurrently with the
initial health assessment.

97.  Pretrial detainees who do not receive an initial health assessment usually
will not be tested for HIV and syphilis be cause HIV and s yphilis testing usuall y is
performed on blood drawn at the initial health assessment.

98.  Registered nurses with Certified Nu  rse Exam iner training perf orm the
majority of the initial health assessments.

99.  Registered nurses with Certified Nurs e Examiner training are not qualified
to perform comprehensive asse ssment of serious medical ¢ onditions and plan treatment
and monitoring for serious medical conditions.

100. Defendants have not shown that a m edical provider perform s the
comprehensive assessment and develops plans for treatment and mon itoring for pretrial
detainees with serious medical conditions.

Health Needs Requests

101. Pretrial detainees needing or wa nting to access care between appointments
and/or who did not identify health nee ds during intake may request an appointm ent via
the Health Needs Request (“HNR”) system. All HNRs are recorded electronically, along

with follow-up triage and appointments.
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102. Defendants state that all medical HNRs are triaged within 24 hours.

103. Defendants state that any pretrial ~detainee who subm its a m edical HNR
stating a clinical symptom is seen and evaluated by a nurse within 48 hours.

104. Defendants state that all m ental health HNRs stating clinical symptoms are
triaged by mental health staff within 48 hours based on face-to-face assessments.

105. Defendants have not s hown that as of August 9, 2013, all m edical HNRs
are triaged within 24 hours, any pretrial detainee who submits a m edical HNR stating a
clinical symptom is seen and evaluated by a nurse within 48 hours, and all mental health
HNRs stating a clinical symptom are triaged face-to-face within 48 hours.

Laboratory and Radiology Services

106. Defendants have not show nt hatlabte stsandr adiological studies
consistently are timely performed after ordered by a provider.

107. Defendants have not shown that the re sults of lab tests and radiological
studies consistently are available for review and reviewed on a timely basis.

Alcohol and Drug Withdrawal

108. Alcohol and benzodiazepine withdrawal can be life threatening.

109. Withdrawal from opiates is a serious m edical need t hat generally causes
severe pain, which may be reduced by appropriate therapy.

110. Both MC SO and CH S personnel ar e provide d training regarding
recognition of withdrawal symp toms and procedures for re porting pretrial detainees
identified with withdrawal symptoms.

111. MCSO is notified by CHS of a pretrial ~ d etainee’s need for heightened
monitoring via a notification form.

112. Pretrial detainees identified during the receiving screening as being at risk
for alcohol or drug wi thdrawal are ordered to have withdra wal assessments twice a day
for seven days. The se assessments includ e a full set of vital ~ signs and a sym ptom

assessment completed by a registered nurse.
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113. In April 2013, a housing area at the Durango jail was designated for
withdrawing pretrial detainees who requir e more intensive clinical service and
monitoring. Only male pretrial d etainees who have general popul ation classification can
be housed in the withdrawal unit at the Durango jail.

114. The infirmary contains 60 be ds, some of which can be assigned to pretria |
detainees undergoing severe withdrawal.

115. Defendants state that pretrial detain ees undergoing withdrawal who are not
housed in the infirm ary or the D urango w ithdrawal unit are m onitored in t he housing
units to which they are assigned.

116. In 2011, CHS implemented the Clin ical Opiate Withdrawal Scale
(“COWS”) at the Durango jail to identify and assist pretrial detainees undergoing opiate
withdrawal. Pretrial detainees receive me dication bas ed on the results of the C OWS
assessments.

117. Pretrial detainees undergoi ng alcohol or benzodiazepine withdrawal at the
Durango jail receive medications based on their Clinical Institute of Withdrawal
Assessments (“CIWA”). In 2013, CHSim  plemented the CIWA-b to better assess
benzodiazepine wit hdrawal sym ptoms distin guished from the CIWA-ar scale used to
assess alcohol withdrawal.

118. CHS’s COWS and CIWA protocols are not designed as a substitute for the
clinical judgm ent of a physician and m ay be 1 nadequate f or pretrial detainees with
complex multisystem illnesses.

119. Pregnant opiate-addicted pretrial de tainees receive methadone via a Drug
Enforcement Agency (“DEA”) waiver secondary to medical necessity of the unborn
child.

120. The fe deral governm ent contr ols m ethadone licensing through a lengthy
process that CHS began in ~ 2011. Although CHS has take n steps toward obtaining

methadone licensing, it does not yet have the  ability to treat opiate-dependent patients,
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other than pregnant w omen, with m ethadone. CHS intends to continue its efforts to
obtain methadone licensing.

121. Defendants have not shown that designating a housing area at the Dura ngo
jail and the availability of bed sp ace in the infirmary have resulted in pretrial detainees in
withdrawal who need more intensive clinical service and monitoring actually receiving it.

122. Defendants have not s hown that pretri al detainees in withdra wal who are
not placed in the Durango withdr awal unit or the infirmary c onsistently receive adequate
monitoring and treatment in their assigned housing units.

Medical Examination Following Use of Force

123.  MCSO Policy CP-1 regarding Use of Force applies to any deputy, detention
officer, reserve deputy, or posse m ember who is engage d in the perform ance of law
enforcement or detention duties for MCSO.

124. Under M CSO Policy CP-1, before deciding whether to use force, officers
must consider whether there is an immediate th reat to the officer or ot hers; a subject is
resisting arrest or attempting to evade arrest by flight; the situation threatens the safety or
security of a jail’s operations; the situation is tense, uncertain, or rapidly e volving; and
the crime is severe.

125. MCSO Policy CP-1 requires that an officer’s decision to use force or
control be based on the totality of the circum stances known to the officer at the time of
the incident, his training, and the subject’s ac tions. Consi derations include the type of
resistance used by the subject.

126. MCSO Policy CP-1 defines the actions an officer may use in an attempt to
control a subject: (a) the officer’s presence and identification of th e officer’s authority;
(b) verbal direction; ( c¢) soft, em pty-hand control (“techniques that have minimal chance
of causing injury, such as escort position, handcuffi ng, and leg cuffs”); (d) hard, empty-
hand control (“techniques that have a probability  of causing injury such as closed fist

strikes, palm-heel strikes, kicks, and knee strikes”); (e) intermediate weapons and control
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(“force that has a probability of causing injury , but is unlikely to re sult in death, when
properly used”); (f) deadly for ce (“force that is likely to cau se death or serious physical
injury”).

127. MCSO Policy CP-1 states: “Office rs should determine whether an
individual has sustained any injury as a result of the use of force or control. Appropriate
medical treatment should be obtained when necessary.”

128. MCSO Policy CP-1 leaves to the discretion of detention officers whether to
request a medical examination for a pretrial detainee on whom force has been used.

129. Following a use-of-force incident, if ~ detention officer s recogniz e that a
pretrial detainee has an injury, they take the pretrial detainee to medical staff unless the
pretrial detainee refuses and signs a medical re fusal form. The officers’ perception of an
injury is to be record ed in the operations manual and in the separate, written us e-of-force
report.

130. In addition, following a  use-of-force incident, a pretrial detainee may
submit a medical and/or mental health Health Needs Request.

131. The unwritten practice is that an MCSO supervisor responds to every use of
force incident and the involved officer is moved away from the location of the incident.

132. Every month a committee that includes the commanders of all Jail facilities
meets to review all use-of-force reports to determine whether procedures are being
followed and, if not, what additional training is needed.

133.  On this record, MCSO’s use-of -force policy an d pra ctices do not de ny
pretrial detainees ready access to adequate me  dical, dental, or m ental health care as
required by Paragraph 3 of the Third Amended Judgment.

Copayment Policy

134. MCSO Policy DQ-1 s tates that inmate s may be charged a copaym ent for
each non-emergency medical service (including dental and me ntal health care) requested

by an inmate and provided by CHS and a copayment for each prescription that is written.
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135. Under the heading “Non -Emergency Medical Tr eatment,” MCSO Policy
DQ-1 states: “All inmates will receive the same level of healthcare, regardless of their
ability to pay.”

136. A.R.S. § 31-161 permits MCSO to charge a reasonable fee or copayment of
not more than ten dollars for each inmate-initiated health se rvice that is provided; for
each medical visit to a physician that is refe rred by a physician, physician assistant, or
nurse practitioner; or for prescription drugs that CHA dispenses to an inmate. The statute
provides, “An inmate shall not be refused health services for financial reasons.”

137. CHS Policy J-A-01 regarding access to  care states that CHS schedules a
health care visit for any inmate who requests health care without regard for ability to pay.

138. The CHS list of copaym ent charges, e ffective July 1, 2013, set the am ount
of copaym ent at $5. 00 for nursing assessmen ts and general health m edications (each
medication and each refill). It set the amount at $10.00 for seeing a medical doctor, nurse
practitioner, physician assistant, dentist, and specialty provider. It also set the amount at
$10.00 for admission to a hos pital, the infirm ary, or the MHU. Although the list of
charges does not say copayment will be charged only on inmate-initiated services, it does
say that no one will be denied care based on their ability to pay for services and that the
copayment will occur “if you have money in your inmate fund account.”

139. The MCSO Inmate Rules and Regulatio ns, which are prov ided in English
and Spanish to inmates at booking, state: “T here 1s no charge for care that the medical
staff or mental health services staff initiates.”

140. The MCSO Inmate Rules and Re gulations also state: “You WILL NOT
BE REFUSED health care services because you are indigent. The medical staff has no
knowledge of your account balance.”

141. The MCSO Inmate Rules an d Regulations also info rm inmates that, if a
copayment is charged, it will be deducted fro m the inmate’s Inmate Fund Account. If an

inmate’s account does not ha ve sufficient funds to cover the c opayment, a record of
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balance due will be kept, an  d the amount owed will be ~ deducted when money is
deposited into the account.

142. Inmates may purchase food from the Canteen, which is in addition to meals
provided for all inmates. Ca nteen charges are paid from Inmate Fund Accounts. The
MCSO Inmate Rules and Regulations cautio  n inm ates that w hen or dering from t he
Canteen, they should keep in mind that any health care copayments will be deducted
from their Inmate Fund Accounts.

143. If a pretrial detainee has m oney in his Inm ate Fund A ccount, he m ay be
charged a copayment for non-eme rgency medical, dental, and mental health services and
for prescription m edications that he requests , which m ay reduce the am ount that he can
spend at the Canteen.

144. 1If a pretrial detainee does not have m oney in his Inmate Fund Account, he
will not be denied non-emer  gency medical, dental, and me ntal health services and
prescriptions.

145. If a pretrial detainee who has m oney in his Inm ate Fund Acc ount avoids
seeking non-emergency medical, dental, and me ntal health services and pr escriptions
because he prefers to spend mone y at the Canteen, he may do so, just as he is able to do
outside of the Maricopa County Jail.

146. Most of pretrial detainees’ serious medical, dental, and m ental health
conditions that are likely  to cause serious illness and  needless suffering should be
identified during the receiving sc reening or initial health assess ment. Therefore, most of
the constitutionally required medical and mental health services sh ould be initiated by
CHS staff, not by pretrial detainees.

147.  On this record, the MC SO/CHS copayment polic ies and practice do not
deny pretrial detainees ready access to adequate medical, dental, or mental health care as

required by Paragraph 3 of the Third Amended Judgment.
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Mental Health Care: Access to Adequate Care

148. CHS em ploys differe nt levels of m ental h ealth staff at the Jail. Mental
health pr ofessionals are licensed professional counsel ors or licensed social workers.
They review and triage mental health He alth Needs Requests submitted by inmates and
referrals made by detention staff and medical providers. They also perform mental health
assessments, specialized treatment planning, re-entry planni ng, and individual and group
counseling. Mental health associates work  under the supervision of am ental health
professional and primarily perform functions related to re-entry planning. Psychologists
provide services for pretrial detainees with more complex needs, but do not prescribe
medications.

149. Psychiatrists are physi cians withan M.D. or D.O. de gree, who provide
psychiatric evaluations and pr escribe psychiatric medicati ons. CHS nurse practitioners
and physician assistants provide the same functions.

150. Mental hea Ith office assistants obt ain inm ates’ records and prescription
verifications from outside the Jail and assist in scheduling appointments for inmates.

151. The term “mental health provider” refers to a ps ychiatrist, psychologist,
psychiatric physician assistant, or a psychiatric nurse practitioner.

152. Defendants state that pretrial detainee s who submit a mental health Health
Needs Request stating clinical symptoms are assessed face-to-face by mental health staff
within 48 hours.

153. The Maricopa County Jail provides multiple types of mental health care for
pretrial detainees housed in general population units, segregation or close custody units,
the infirmary, and the Mental Health Unit at the Lower Buckeye jail.

154. Defendants have created areas in each jail facility in which mental health
appointments can be conducted with sound privacy.

155. Medication management, individual th  erapy, group therapy, cognitive

restructuring group, release planning group, and other forms of psychosocial treatment
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are provided through outpatient clinics for pretrial detainees placed in general population
housing.

156. Pretrial detainees who are classified  as close custody, adm  inistrative
segregation, disciplinary segregation, or Special Management Unit do not have access to
all of the mental health treatment programs av ailable to those in the general population.
However, they m ay re ceive psyc hiatric pres cription m edication, psychiatric m edication
management by a ps ychiatrist, and 1 ndividual psyc hological counseling, and the y may
participate in programs that involve hand outs and worksheets, su ch as for substance
abuse or personal growth.

157. When m ental health prov iders are in the segregat ed housing units, they
provide care in the anteroom of the cells, wh ich provides sound priv acy, but not visual
privacy. The providers are given an MCSO radio to ensure that the detention staff can be
contacted whe n nee ded, but de tention sta ff does not rem ain within ear shot of t he
treatment.

158. The most seriously m entally ill inmates and those determined to be at risk
of harm ing them selves or others are housed in the Mental Health Unit at the Lowe r
Buckeye jail.

159. All of the cells in the Mental Health Unit are single cells.

160. The Mental Health Unit is not a licensed inpatient psychiatric hospital.

161. Pretrial detainees who need inpatient ps ychiatric care may be placed in the
Mental Health Unit while CHS staff attempts to get them admitted to the state psychiatric
hospital. Although Defendant s cannot control whether pretrial detainees who need
inpatient psychiatric care will be admitted to the state psychiatric hospital, Defendants are
responsible for identifying those detainees a nd making reasonable efforts to obtain their
admission to the state psychiatric hospital.

162. The Me ntal Health Unit include s subun its for different levels of care,

including acute, sub-a cute, and stepdow n treatment subunits. A stepdow n placement is

- 46 -




O o0 9 N Bk~ WD =

[\ N NG T NG T NG T NG T NG T N T N T N T S S e e e e Y
O NI O W»n B WD = DO O 0NN PR W D= O

Case 2:77-cv-00479-NVW Document 2283 Filed 09/30/14 Page 49 of 66

interim housing wher e treatment can continue until the inmate is su fficiently stable to
move to general population housing.

163. Group pr ograms are provide dinthe treatment subunits of the Mental
Health Unit.

164. Some pretrial detainees are transfe  rred directly from an acute unit to
general population housing with out transition placement within the Mental Health Unit,
they are not stable enough to ~ rem ain in general population housi  ng, and the y are
transferred back to the Mental Health Unit.

165. CHS requires that pretrial detainees tr ansferred out of the Mental Health
Unit be seen by a mental health provider within 24—48 hours after the transfer.

166. One subunit of the Mental Health Un it houses inmates classified at a
security level greater than general population regardless of their level of acuity.

167. In May and June 2010, therapeutic cubicle space s were built in two
subunits of the Mental Health Unit in whic h mental health providers can conduct gr oup
therapy sessions with high security or mixed classification pretrial detainees.

168. Evaluating a pretrial detainee’s mental  health condi tion, devel oping or
modifying the pretrial detain ee’s treatment plan, and decidi ng when a pretrial detainee
should be placed in or discha rged from a specific facility to obtain appropriate mental
health care must be performed by a mental health provider after the provider has assessed
the pretrial detainee face-to-face in space that at least provides sound privacy.

169. Many pretrial detainees with serious me ntal health nee ds do not remain in
the Jail long enough to receive a full psyc hiatric evaluation, but every pretrial detainee
with a mental health conditi on identified as urgent by dete ntion, i ntake, m edical, or
mental health staff can and must be seen fa ce-to-face by a m ental health provider within
24 hours of identification.

170. Although there are criteria for placemen tin each level of mental health

care, including subunits within the Mental H ealth Unit, Defendants have not show n that
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the placement criteria are clearly articulated  in writing and cons istently and timely
applied.

171. Defendants have not shown that a m ental health provider determines the
placement of each pretrial deta inee needing mental health care after the provider has
performed a face-to-face assessment, especially for admi ssion into and discharge fro m
the Mental Health Unit.

172. Defendants have not show n that pretrial detainees placed in ac ute units of
the Mental Health Unit are provided sufficient opportunity to become clinically stable in
stepdown treatment units before they are transferred out of the Mental Health Unit.

173. Defendants have not shown that pretri al detainees transferred out of the
Mental Health Unit are assessed by a mental health professional or provider within 24—48
hours after the transfer.

174. Defendants have not show n that a m ental health provi der timely assesses
face-to-face each pretrial detainee with a me ntal health condition identified as urgent by
detention, intake, medical, or mental health staff.

175. Defendants have not shownt hat pret rial detainees who subm it m ental
health Health Needs Requests stating clin ical symptoms are assessed face-to-face by
mental health staff within 48 hours.

Mental Health Care: Segregation/Isolation

176. Many pretrial detainees in the Mari copa County Jail are house d in single
cells with limited or no time outside of their cell and limited or no interaction with other
people during a 24-hour day.

177. The longer a pretrial detainee with ment al illness is in isolation, the greater
the risk the pretrial detainee’s mental condition will deteriorate.

178. The record does not sh  ow how many pretrial ~ detainees are placed in
segregated confinement for specific lengths of tim e or how m any of thos e ha ve or

possibly have serious mental illness.
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179. Mental health staff is not ¢ onsulted before a pretrial detainee identified as
having serious m ental health nee ds is classi fied by detention staff as close custody or
administrative segregation.

180. Weekly m ental health rounds i n se gregation are conducted f or pretrial
detainees identified as having serious m ental health needs to identify adverse effects of
segregation on their m ental health status. Th e record does not show how ofte n pretrial
detainees identified as having serious mental illness and placed in segregation actually
are assessed by a mental health professional and seen face-to-face by am ental health
provider.

181. Some pretrial detainees do not manife st symptoms of serious mental illness
until after placement in segregated confinement.

182. Pretrial detainees placed in segregated confinement are not provided mental
health assessments if they have not been identified as seriously mentally ill, but they may
submit mental health HNRs and/or detention staff may refer them for mental health care.

183. In the Mental Health Unit, pretrial detainees confined to an intake, acute, or
suicide watch subunit remain in their cells 24 hours a day, except whe n taken out for a
health care assessmen t or treatment. Pretri al detainees in sub-acute units are offered
recreation and use of a dayr oom alone for one hour dai ly. Pretrial detainees in a close
custody subunit are permitted no contact wi th other inm ates and are m oved from cells
only in leg restraints and ha ndcuffs, escorted by two officers. In the stepdown treatment
subunits, pretrial detainees are allowed out of their cells for seven hours a da y and can
have contact with other inmates.

184. Defendants have not shown that pretrial detainees are tim ely transferred
from m ore restrictive to less restrictive subun its of the Mental Health Uni t when thei r

mental health condition permits.
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185. Face-to-face communication with mental health staff at least twice per
week would mitigate the risks of isolation inherent in segregated confinement for pretrial
detainees with serious mental illness.

186. Defendants have not shown that serious ly mentally ill pretrial d etainees
who are confined to single cells for 22 or m ore hours ada y have face-to-face
communication with mental health staff at least twice per week.

187. Defendants have not s hown that m ental health staff is cons ulted before a
pretrial detainee identified as being seriou  sly mentally ill is placed in any type of
segregated confinement.

Mental Health Care: Involuntary Treatment/Use of Force

188. Involuntary treatment includes the use of restraints, the use of seclusion,
and forced medication, w hich can place pr etrial detainees at substantial risk of serious
harm.

189. Mental health staff have specialized training that m akes them especiall y
equipped to de-escalate a potential confront ation with detention staff and avoid the need
for use of force or involuntary treatment.

190. Some use of force incidents arise beca use of a m ental health order and can
be avoided by the provider modifying the order.

191. Defendants have not shown that a mental health provider or profes sional is
consulted before eac h planned involuntary treatment or use of  force on a seriously
mentally ill pretrial detainee.

192. Defendants have not shownt hat m ental health staffis involved in the
implementation of any planned involuntary  treatment or use of force on a seriously
mentally ill pretrial detainee.

Mental Health Care: Discipline

193. Seriously mentally ill pretrial detain  ees should not be  disciplined for

behavior resulting from mental illness without the approval of a mental health provider.
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194. Seriously mentally ill pretrial detainee s should not be placed in isolation as
a disciplinary sanction.

195. The fact that a pretrial detainee has not been designated Seriously Mentally
111 by the county public mental health provider does not mean the pretrial detainee does
not have serious mental illness.

196. Defendants do not have a written policy regarding th e use of discipline for
behavior resulting from serious mental illness.

197. Defendants do not have a wr itten policy regarding the use of isolation in a
disciplinary segregation unit as a sanction a gainst pretrial detainees with seri ous mental
illness.

198. Defendants do not require that mental health staff be cons ulted regarding
discipline of a pretrial detainee identified as having serious mental illness.

Mental Health Care: Suicide Prevention

199. Five inmates housed i n the Maricopa County Jail died from suicide each
year in 2009, 2010, and 2011. In 2012, there were no deaths by suicide in the Jail. In the
first eight months of 2013, two inmates died from suicide.

200. The receiving screening performed by a registered nurse at intake includes
questions regarding whether the inmate is suic idal, has ever attempted suicide in the past,
or has a family history of suicide, an d includes questions  to follow any positive
responses. It includes asking the arresting officer whether the individual appears to be at
risk to self or others and documenting the registered nurse’s observations.

201. If an inmate indicates that he atte =~ mpted suicide within the pa st year,
receiving screening procedures require that mental health sta ff see him while he is in the
intake center.

202. If an inmate indicates that he has atte mpted suicide, but not within the past

year, receiving screening procedures require the registered nurse to schedule a follow-up
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appointment in an outpatient clinic within 24 hours unless mental health staff can see him
while he is in the intake center.

203. Mental health staff decides whet her an inmate should be placed in a safe
cell.

204. Defendants have not shown that m ental health staff consistently assesses
each pretrial detainee discharged from a safe cell within 24 hours of discharge.

205. MCSO Pol icy DA-5 stat es that certain signs  and sy mptoms can o ften
foretell a possible suicide attempt and directs  detention officers to err on the side of
caution by alerting CHS staff im mediately if they have any doubt about whet heran
inmate is suicidal.

206. MCSO Policy DA-5 states that most suicides occur within the first 48 hours
of incarceration.

207. MCSO Policy DA-5 also state s: “Isolation greatly increases the li kelithood
of suicide; therefore, a poten tially suicidal inmate shall ne ver be placed int o isolation
unless the inmate is constantly supervised.”

208. MCSO Policy DA-5 provides: “If officers have a reason to believe that an
inmate may be suicidal, they s hall take immediate action w hich include s, but is not
limited to” reporting any signs or symptoms  immediately to CHS staff, removing the
inmate’s clothing and placing t he inm ate in a suicide -resistant blanket or s mock, and
placing the inmate into a suicide-resistant cell or safe cell with “direct, continuous
observation until a treatment plan is determined by medical staff.”

209. MCSO P olicy DA- 5 requires that all  jail personnel who interact with
inmates be trained regarding understanding, id entifying, and managing suicidal inmates.
It further requires that personnel involved 1n making decisions ab out the initiation of a
suicide watch complete more specialized training pr ovided by a li censed mental health

professional using curriculum approved by CHS.
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210. Defendants have not s hown that they comply with MCSO Policy DA-5’s
requirements that a potentially suicidal inmate never be plac ed into isolation unless the
inmate is constantl y super vised and t hat a potentially suicidal inma te is placed into a
suicide-resistant cell or safe cell only wi th “direct, continuous observation until a
treatment plan is determined by medical staff.”

Mental Health Care: Specialized Training for Detention Officers

211. Defendants provide training for detention officers related to mental illness
and suicide prevention. The training pr ovides general awareness of these subjects, but
does not—and should not—train detention officers to substitute for mental health staff.

212. Detention officers perform anim portant role in identifying pretrial
detainees who are at risk and referring them to mental health staff for prompt assessment.

213. Detention officers perform a critical role in maintaining institutional
security and pr otecting the safety of pretri  al detainees and ot hers, especially during
planned and unplanned uses of force, suicide prevention, and disciplinary actions.

214.  Whenever policies or proce dures regarding planned and unplanne d uses of
force, suicide prevention, disciplinary actions, and comm unications between MCS O and
CHS staff regarding pretrial d etainees w ith mental illness are adopte d or amende d,
Defendants must continue to train both MCSO and CHS staff to implement them.

Ready Access to Needed Medical and Mental Health Care

215. Defendants have not proven ¢ ompliance with Para graph 3 of the Third
Amended Judgment as of August 9, 2013.

216. The pros pective relief ordered in ~ Paragraph 3 of the Thir d Am ended
Judgment remains necessary to correct a current and ongoing vi olation of t he federal
right, extends no further than necessary to correct the violation of the federal right, and is

narrowly drawn and the least intrusive means to correct the violation.

E. Prescription Medications Without Interruption

217. Paragraph 4 of the Third Amended Judgment provides:
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Defendants shall ensure that the pretrial detainees’ prescription medications
are provided without interruption where medi  cally prescribed by
correctional medical staff.

218. The C HS intake process requires all inmates taking pres cription
medications to be seen by a registered nurse, and medication verification to be initiated.

219. Defendants attribute som e past dela y in m edication verification t o not
having a mental health office assistant on weekends, but now weekend staffing has been
added for the purpose of obtaining inmate medical and mental health records.

220. During t he intake pr ocess, some inm ates do not report they have been
prescribed medications, some report medications they have not been taking recently, and
some cannot ide ntify a pharm acy or pr ovider who can verify t heir prescriptions. S ome
pharmacies and providers do not respond promptly to prescription verification requests.

221. Insome cases, medications have not been tim ely ordered at int ake, and
medications have been discontinued at intake without documenting a reason for doing so.

222. The new health screening pr ocess may have increased the likelihood that
medications are provi ded without interruption unless clinically justified, but Defenda nts
have not produced evidence of that yet.

223. The ne wly im plemented Electronic Hea Ith Records s ystem likely has or
will result in more informati on being documented in pretrial detainees’ health records,
but Defendants have not produced evidence of that yet.

224. Pretrial detainees’ health records  should s how tim ely adm inistration of
prescription medications or r easonably diligent efforts to  administer all medications
prescribed. If a medication is not administered as prescribed, a detainee’s health record
should show whether the detainee signed a  written refusal form, affirmatively refused
verbally or nonver bally, did not appea  rform edication a dministration wit hout
explanation, or did not appear form  edication f or know n reasons, s uch as a court

appearance.
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225. Even when prescriptions ha ve been verified, there may be clinical reasons
for a medical or mental health provider to  modify or disconti nue a pretrial detainee’s
previous prescription. Pretrial detainees’ records should include th e provider’s clinical
reasons for each prescription modification and discontinuance.

226. Psychotropic m edications shoul d not be prescribed, altered, renewed, or
discontinued without a face-to-face exam ination by a mental health provider in an area
that affords sound privacy.

227. CHS requi res quarterly audits of pl acement of inm ates on psyc hotropic
medications and tim ely renewal of m edications, but Defenda nts have not shown t hat
psychotropic medications are administered without interruption.

228. CHS conducted a psychotropic medication audit for a sample of 81 inmates
who were booked in  July 2013, admitted to taking  ps ychotropic medications, and
remained in the Jail for at least 7 days.  Of the 81 inmates in the sample, 66 (81%) had
medication verification initiated, 54 (67%) had the medication verification completed, 52
(64%) received a psychiatric evaluation, and the average number of days from booking to
psychiatric evaluation for the 52 who received a psyc hiatric evaluation was 4.8. Oft he
49 inmates for whom medication was order ed, 45 received a psychiatric evaluation. Of
the 32 health records of the inmates for whom medicati on was not ordered, 8 containe d
rationale for not ordering medication and 24 did not.

229. Defendants have not proven ¢ ompliance with Para graph 4 of the Third
Amended Judgment as of August 9, 2013.

230. The pros pective relief ordered in ~ Paragraph 4 of the Thir d Am ended
Judgment remains necessary to c orrect a current and ongoing vi olation of t he federal
right, extends no further than necessary to correct the violation of the federal right, and is

narrowly drawn and the least intrusive means to correct the violation.
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F. Electronic Records Management

231. Asof August 2013, CHS used its el  ectronic Jail Managem ent System to
manage medical records, track inmate locations for pretrial detainees with medical needs,
and pr oduce reports necessary for health ca re staff and detention officers to provide
access to adequate health care until the perm anent Electronic Health Records system was
fully implemented.

232. The Jail Management System included urgency codes to triage inmates and
electronically schedule appoi ntments. It generated a daily schedule to m  anage and
prioritize appointments.

233. The Electronic Health Records system includes t he e xpanded el ectronic
integrated health screen th  at identifies serious conditi ons and veterans, whic h was
implemented at the 4th Avenue intake center on August 5, 2013.

234. The Electronic Health Records system  tracks HNR s, including date of
submission, date triaged, and date the inmate was seen.

235. In 2013 CHS purchased 80 laptop computers that nursing staff can use with
the Electronic Health Records system dur  ing m edication passes so that m  edication
administration can be tracked in real-time.

236. In August 2013, CHS completed its wireless network.

237. 1In Se ptember 2013, the Electronic  Health Records sy stem was fully
implemented in all Jail facilities.

238. An electronic health records sys tem is not itself constitu tionally required,
but m anaging the health records, housing locations, H NRs, presc riptions, a ppointment
scheduling, and necessary follow up for thousands of pretrial detainees to ensure ready
access to health care and continuity of medi cations likely would be impossible without

one.
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239. Remedies that will be ordered require Defendants to collect and summarize
data showing they have implemented certain policies and procedures. Defendants m ay,
but are not required to, obtain the data from the Electronic Health Records system.

G. Remedies

240. Defendants have had adequate opportunity to propose remedies for current
and ongoing Jail policies and practices that Plaintiffs contend violate constitutional
requirements, respond to Plaintiffs’ proposed remedies for those constitutional violations,
and show whether any of the challenged Jail policies and practices are reasonably related
to legitimate governm ental objectives, such as Jail security and the safety of inmates or
staff. Defendants had those op portunities for nearly five ye ars before they filed this
Motion to Terminate.

241. Having f ound c onstitutional viola tions, the Court may not allow
constitutional violations to continue merely because remedies intrude into functions of
prison a dministration, and De fendants’ history of noncom pliance with prior or ders
justifies greater court involvement than usually permitted.

242. Having found constitutional violations, the Court w ill order remedies that
do not exactly track constitutiona | standards but that are prac tical measures necessary to
correct constitutional violations.

243. For each constitutional viol ation found, Defendants w ill be ordered to (1)
adopt new policies or amend existing policies with in 60 days as specifically ordered, (2)
implement the new or am ended policies within 150 days, (3) collect and summarize
compliance and results/outcome data for a period of 180 days after implementation of the
new or am ended policies, and (4) report to t he Court and to Plaintiffs docum entation of
their completion of each of th e three preceding requirements within 15 days after each
deadline.

244. 1If Defendants com ply with t his Order and its deadlines, within one year

they will demonstrate that pr ospective relief no longer rema ins necessary to correct any
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current and ongoing violation of Plaintiffs’ constitutional rights, and Court-ordered relief
may be terminated before the PLRA perm its another motion to terminate. 18 U.S. C.
§ 3626(b)(1).

H. Fourth Amended Judgment to Be Entered

245. Based on the fore  going findings of  factand ¢ onclusions of law,
Defendants’ motion to terminate the Thir ~d Amended Judgment will be denied, and
additional prospective relief will be ordered to remedy ongoin g constitutional violations.
The Court will enter by separate document a Fourth Amended Judgment that restates the
Third Amended Judgment and adds the specific relief required by this Order.

L. Attorney Fees
246. Pursuantto 42 U.S.C. § 1988(b) for the award of a ttorney fees, Plaintiffs

are the prevailing party on De fendants’ Motion to Termin ate Third Amended J udgment
on Behalf of Correctional Health Services (Doc. 2142).

247. Subject to the limitations of 42 U.S.C. § 1997¢e(d), Plaintiffs are entitled to
award of attorney fees incurre d in defending against the Motio n to Terminate. Fees may
be claimed under the procedures in Fed. R. Civ. P. 54( d)(2) and LRCiv 54.2 upon entry
of this Order. If enforcement proceedings become necessary, future fees may be claimed
and will be determined and aw arded at appropriate interv als during the enforcemen t

proceedings.

V. ORDER

Based on the foregoing findings of fact and conclusions of law,

IT IS O RDERED that Defendants Fulton Brock, Don Stapley, Andrew Kunasek,
Max Wilson and Mary Rose Wilcox’s Motion to Terminate Third Amended Judgment on
Behalf of Correctional Health Services (Doc. 2142) is denied.

IT IS FURTHER ORDERED:

1. By December 1, 2014 , Defendants will adopt polic ies and procedures or

amend existing policies and procedures to require the following:
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a. A registered nurse will perform th e receiving screening for each
pretrial detainee processed in the 4th Avenue jail intake center.

b. If the receiving screening indicate s a pretrial detainee is suffering
from a serious acut e or chronic  health condition, a physici an,
physician assistant, or nurse pr actitioner will conduct a face-to-face
examination of the pretrial deta  inee within 24  hours after the
receiving screening.

C. If the receiving screening indicates a pretrial detainee has symptoms
of tuberculosis, the pretrial detainee immediately will be placed in an
Airborne I nfection Is olation R oom and evaluated prom ptly f or
tuberculosis.

d. If the receiving screening 1 ndicates a pretrial detainee is know nto
have HIV infection or is at risk ~ for HIV infectio n with unknown
status, a ch est x-ray of the pretrial detainee will be performed and
the results reviewed by a physi  cian, physician assistant, or nur se
practitioner before the pretrial detainee is placed in a housing unit.

e. If a pretrial detainee has a positive mental health screening or does
not respond to all of the mental health screening questions, the
detainee will be assessed by mental health staff while the pretrial
detainee is in the intake center. T he mental health staff will identify
the ur gency wit h w hich the pre trial detainee m ust be seen by a
mental health provi der, i.e.,apsychiat rist, psychiatric nurse
practitioner, or physician assistant.

f. If the receiving screening indicates a pretrial detainee is at risk for
suicide, a psychiatrist, psychiat ric nurse practitioner, or physician
assistant will conduct a face-t  o-face assessment of the pretrial

detainee within 24 hours after the receiving screening.
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g. Pretrial detainees will be tested for tuberculosis within 14 days after
the receiving screening unless they have been tested with ne gative
results within the past year.

h. Pretrial detainees with serious ac ute and chronic medical conditions
will be evaluated face-to-face by a medical provider and will receive
an initial health assessment within 24 hours after the receiving
screening.

1. A medical provider will develop plans for treatment and monitoring
for pretrial detainees with serious medical conditions.

] All medical Health Needs Requests will be triaged within 24 hours
of their submission.

k. Each pretrial detainee who s ubmits a medical Health Needs Reques t
stating or indicating a clinical symptom will be seen by anurs e
within 48 hours of submitting the Health Needs Request.

1. When a physician, physician assistan t, or nurse practitioner or ders a
lab test or radiological study, t he physician, physician assistant, or
nurse practitioner will identify the urgency with whic h the test or
study must be perfor med, e.g., within 24 hours, 72 hours, or 7-10
days, and the urgency with which the results of the test or study must
be returned. The test or stud y will be perform ed within the
timeframe ordered by a physician, physician assistant, or nurse
practitioner.

m.  Pretrial detainees identified during the receiving screening as being
at risk of serious harm from al ~ cohol or drug wit hdrawal will be
assessed by a registered nurse twice a day for at least seven days
regardless of whether they are as signed to a housing unit designated

for withdrawing inmates or their classification status. The nurse will
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document each assessment and iden tify the urgency with which th e
pretrial detainee shoul d be seen by a physician, physician assistant,
or nurse practitioner. If a pretrial detainee is not seen face-to-face by
a physician, physician assistant, or nurse practitioner within the
timeframe recommended by th e nurse, the reason will be
documented in the pretrial detainee’s medical record.

n. All mental health Health Needs  Requests stating or indicating a
clinical symptom will be triaged face-to-face within 48 hours of their
submission.

0. Pretrial detainees with a mental h ealth condition identified as urgent
by detention, intake, medical, or  mental health staff will be seen
face-to-face by a mental health pr  ovider within 24 hours of the
identification.

p. Mental health providers will assess ~ pretrial detainees in an area
outside of their cells that afford s sound privacy ex cept when there
are legitimate safety, security, an d treatment reasons for not doing
SO.

g. Defendants will adopt and implem ent written criteria for placing
pretrial detainees in each level  of m ental health ca re, includi ng
subunits within the Mental Health Unit.

r. A mental health provider will ~ determine the placement of each
seriously mentally ill pretrial de tainee after performing a face-to-
face assessment, including upon admission into, transfer within, and
discharge from the Mental Health Unit.

S. Pretrial detainees discharged fro m the Mental Health Unit will be

assessed by mental health staff within 48 hours after discharge.
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aa.

bb.

MCSO will cons ult with CHS mental health staff bef ore placing a
seriously mentally ill pretrial deta 1inee in any type of segregated
confinement.

Seriously mentally ill pretrial deta inees who are confi ned to single
cells for 22 or m ore hours  a day will have face-to-face
communication with mental health staff at least twice per week.

A mental health provider or prof essional will be consulted before
each planned use of force or invo luntary tr eatment on a seriously
mentally ill pretrial detainee.

Mental health staff will be involv ed in the implementation of any
planned use of force or involuntary treatment on a seriously mentally
ill pretrial detainee.

Defendants will adopt a nd implement a written policy regarding the
use of discipline for behavior resulting from serious mental illness.
Defendants will adopt a nd implement a written policy regarding the
use of isolation ina  disciplinar y segregation unit as a sanction
against seriously mentally ill pretrial detainees.

Defendants will adopt and implemen t a written policy requiring that
mental health staff be consulted regarding discipline of any seriously
mentally ill pretrial detainee.

A potentially suicidal pretrial detainee will not be placed in isolation
without constant supervision.

A potentially suicidal pretrial deta inee will be placed into a suicide-
resistant cell or safe cell only with  “direct, continuous observation

until a treatment plan is determined by medical staft.”
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cc.  When a pretrial detainee is discha rged from suicide watch or a safe
cell, the pretrial detainee will be  assessed by mental health staff
within 24 hours of discharge.

dd.  Defendants will document in pretri  al detainees’ health records
evidence of timely administration of prescription m edications or
reasonably diligent efforts to admini ster all medications prescribed
and explanation for any delay.

ee. A pretrial detainee’ s psychotropic medica tions will not be
prescribed, altered, renewe d, or discontinued without a face-to-face
examination by a ps ychiatrist, psyc hiatric physician assistant, or
psychiatric nurse practitioner in an area that affords sound privacy.

By December 16, 2014, Defendants will file with the Court a copy of each

policy a dopted or a mended to com ply with this Order and identify the

specific policy provisions that demonstrate compliance.

By February 27,2015 , Defendants will fully implement each of the

policies ordered herein, including hiring additional staff, providing training,

and making facility modifications, as needed.

By March 16, 2015 , Defendants will file with the Court as ummary of

actions taken to implement each of the policies.

Beginning March 2, 2015, Defendants will collect and summarize data for

a period of 180 days that shows the ext ent to whi ch Defendants are

complying with this Order.

On September 15, 2015, Defendants will file with the Court a report of the

data collected and summarized in compliance with this Order.

IT IS FURTHER ORDERED th at, for the convenience of the parties, those

provisions of the Thi rd Am ended Judgm ent that remain in effect and the additional
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prospective relief granted by this Order are restated in the Fourt h Amended Judgm ent
entered this day.
Dated this 30th day of September, 2014.

Wy

Neil V. Wake
United States District Judge
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