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UNITED STATES 

FOREIGN INTELLIGENCE SURVEILLANCE COURT 

WASHINGTON, DC 

IN RE DIRECTIVES TO YAHOO INC. 

PURSUANT TO SECTION lOSB OF 

THE FOREIGN INTELLIGENCE 

SURVEILLANCE ACT.~ 

Docket Number: lOSB(g) 07-01 

DECLARATION OF MATTHEW G. OLSEN (U) 

I, Matthew G. Olsen, hereby declare as follows: (U) 

1. I am a Deputy Assistant Attorney General in the National Security 

Division of the United States Department of Justice. I have served in this position since 

2006. In this capacity, I supervise all operations for the Office of Intelligence (formerly 

the Office of Intelligence and Policy Review). The National Security Division, of which 

the Office of Intelligence is a part, is respo?Sible for, among other things: (1) providing 

legal advice to the Attorney General, other Department components, and the United 

States intelligence agencies regarding questions of law and procedure that relate to 

United States irltelligence activities; (2) conducting oversight of intelligence agency 

compliance with certain national security legal requirements; and (3) obtaining court 

Oassified by: 

Reason: 
Declassify on: 

-8BCRFT -
Matthew G. Olsen, Deputy Assistant 

Attorney General, NSD, DOJ 

1.4 (c) 
8 May 2033 
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authorization for the collection of foreign intelligence pursuant to the Foreign 

Intelligence Surveillance Act. I hold original classification authority at the TOP 

SECRET/SCI level by delegation from the Attorney General (U) 

2. The statements herein are made on the basis of personal know~edge and 

information provided to me in the course of my official duties. (U) 

3. In 2007, the Director of National Intelligence 

("DNI") and the Attorney General separate certifications authorizing the 

acquisition of foreign intelligence information pursuant to the Protect America Act of 

2007 (the "Act").~ 

4. Pursuant to section 1805B(e) of the Act, the Attorney General and the DNI 

subsequently issued directives to corrununications providers ordering their assistance in 

the acquisition of foreign intelligence information covered by the authorizations. t5t-

5. Prior to the issuance of any directives to Yahoo!_ Inc. (''Yahoo"), 

representatives of the Government met with lawyers and other representatives for 

Yaho·o to hold informal discussions about Yahoo's compliance with the Protect America 

Act. Based on these discussions, the Government understood that Yahoo did not intend 

to comply with any directives under the Protect America Act absent an order from the 

Foreign Intelligence Surveillance Court. In addition, the Government understood that 

when directives were issued to Yahoo, Yahoo would seek review of such directives 

pursuant to 50 U.S. C. § 1805B(h). As a resul~ 

~· 
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directives were issued to Yahoo 
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in November 2007. By letter dated November 8, 2007 (attached hereto at Tab 1), Yahoo 

informed the Government that it refused to comply with the directives "absent a Court 

Order compelling such assistance."~ 

6. Further informal discussions revealed that Yahoo clid not intend to seek 

review of the Government's directives pursuant to 50 U.S.C. § 1805B(h). As a result, on 

November 21, 2007, the Government filed a motion pursuant to 50 U.S.C. § 1805B(g) of 

the Act to compel Yahoo's compliance with the directives. ~ 

7. On April 25, 2008, following extensive briefing by the parties, the Court 

granted the Government's motion to compel and ordered that Yahoo II shall·forthwith • 

comply with the directives, and shall continue to comply with each directive until the 

expiration date specified therein." Id. (emphasis added). The Court simultaneously 

issued a 98-page Memorandum Opinion explaining the legal basis for its Order.~ 

8. The Government informed counsel for Yahoo of the fact and basic nature 

of the Court's Order on April 25, 2008, after it learned that counsel had not made 

arrangements to have the Order formally served until Monday, April 28, 2008. ~ 

9. The Court's Order was formally served on counsel for Yahoo on April28, 

2008. To help expedite counsel's review of the Court's Memora~dum Opinion, the 

Government invited both Yahoo's outside counsel, as well as Yahoo's local in-house 

counsel, to review a redacted copy of the Opinion at the Department of Justice. Yahoo's 

outside counsel conducted such review on April 29, 2008. Pursuant to the Court's Order 

3 
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that the Government formally serve an appropriately redacted copy on Yahoo's counsel 

by no later than May 14, 2008, the Government provided such a copy to a Court-

appointed Alternate Litigation Security Officer on May 2, 2008, for delivery to Counsel 

at Yahoo's convenience. ~ 

10. On May 1, 2008, counsel for Yahoo informally indicated that that Yahoo 

intended to appeal the Court's Order and move for a stay pen4ing appeal. ~· 

11. On May 2, 2008, the Government formally sought Yahoo's assistance 

pursuant to the Court's Order of Apri125, 2008 compelling Yahoo's compliance with the 

Government's directives forthwith and made available to Yahoo a number-of accounts 

on which the Government sought to conduct surveillance. I have been informed by the 

National Security Agency (NSA) that as of May 6, 2008, the Goverrunent had provided 

12. On the morning of May 5, 2008, the Government delivered a letter 

(attached hereto at Tab 2) to counsel for Yahoo reiterating that Yahoo's assistance was 

required pursuant to the Court's Order, issued ten days earlier, compelling compliance 

with the Government's lawful directives. The letter also reques~ed written notification 

by the end of that day regarding whether Yahoo intended to comply with the Court's 

Order, including during any period pending appeal or the consideration of a stay 

motion;~ 

SECRET 
4 
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13. During the afternoon of May 5, 2008, the Government received a letter 

(attached hereto at Tab 3) from counsel for Yahoo stating that Yahoo was working on 

getting a final answer regarding whether Yahoo intended to begin compliance while an . 

appeal and stay motion are pending. Counsel for Yahoo stated that he expected to have 

an answer by close of business on May 6, 2008. Also on May 5, 2008, Yahoo filed a 

Petition for Review with the Foreign Intelligence Surveillance Court of Review.~ 

14. By letter delivered the morning of May 6, 2008 (attached hereto at Tab 4), 

the Government consented to Yahoo's request for an additional day to determine 

whether it would begin complying with the Court's Order.~ 

15. On the afternoon of May 6, 2008, the Government received a letter 

(attached hereto at Tab 5) from counsel for Yahoo stating unambiguously that Yahoo 

"will not begin producing information or activating surveillance pursuant to the 

Directives until its Motion to Stay Pending Appeal has been resolved, unless otherwise 

directed by the Court." Along with the letter, the Government received Yahoo's motion 

for a stay pending appeal, which was filed on May 6, 2008. ~ 

8BCit~'f 
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SBEltEI 

I declare under penalty of perjury that the foregoing is true and correct. 

Dated this 8th day of May 2008. 

MATIHEW G. OLSEN 

Deputy Assistant Attorney General 

National Security Division 

United States Department of Justice 

950 Pennsylvania Ave, NW 

Washington, D.C. 20530 

SECRET 
6 
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S nnenschein 
SONN:NSC!i! IN NATH & P.OSENTHALLLP 

Mnre ;r, Zwillin~:cr 
202.408.9\71 
m:;witlinger@sonnenscllcill.com 

i 
November &l 2007 

l 

VIA HANp·DELfVE.RY . 

Matthew Olsen 
Deputy Assistant Attotney General 
National Security Division 
United States Dep~ent of Justice 
950 Pennsylvania Ave, NW 
Washington, D.C. 20530-0001 

Re: Protect berica Act 
•' 

Dear Mr. Olsen: 

~. 890 P.1 

1301Ksttaet N.W. 
sutta 600. Eost Tower 
WO$hii"Qton. D.C. 2~364 
202.~8.6400 

www "onnensche\n.com 

I write as counsel for Yahoo! Inc. ("Yahoo!'~ regarding the Directives issued by the 

Director of National futelligence and the Attomey General and served on Yahoo! on November 

8, 2007 pursuant to Section lOSB(e) of the Foreign Intelligence Surveillance Act of 1978 

(upJSA') ~modified by the Protect America Act of 2007 (the ~tp AA,'). Although Yahoo! is 

committed to worki.ng·with the government to comply with Y aboo! 's legal obligations, Yahoo! 

believes that the statute that authorizes the Directives has several legal infirp:rlties. 

First, by requittng the SUll"eillance of cottununications directed at persons "reasonably 

believed to be located l:>utside the United States," without an order from the Foreign Intelligence 

Surveillance Court ("F.ISC'~, the P AA and the Directives may implicate the Fourth Amendment 

rigb.~ ofUnited States' citizens. This could happen in two ways: (a) where a United States 

citizen is living ortra~eling abroad, or (b) where a United States citizen is living in the United 

States but communicaies with someone located outside of the United States (mcluding, 

potentially even another United States citizen). To the extent the P AA authorizes the United 

· States Department of J.ustice to command YShoo! to engage in the warrantless surveillance of 

United States citizens it may violate the Fourth Amendment to the United States Constitution. 

See Katz v. United States, 389 U.S. 347, 357 (1967) ("searches conducted outside the judicial 

process, wiihout prior approval by judge or magistrate, are per se unreasonable under the Fourth 

Amendment-subject only a few specifically established and well delineated: exc~tionsu). 

Second, tb.e Directives are issued pursuant to a certification under Section 1 OSB(a) of 

FIS~ and although Section 1 OSC ofFISA does provide some level of judicial review for a 

portion of that certificati.o~ it appears to be a level of review that does n?t meet F~urth 

Charlotte Chicago OoU~ 

son Francisco Short Hms. N.J. 
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SJOcon Vahey 
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November 8, 2007 
Page2 

CCIPS NO.B90 P.2 

Amendment standards. Specifically, there appear to be three ways in which the review mandated 
by the P AA is constitu.lionally insufficient! (a) only a portion of the Section 105B(a) 

certification is subject to revigw; (b) the review is only for "clear error," rather than for 
"reasonableness," which is the touchstone of Fourth Amendment a:nalysis; and (c) the review bas 

yet to be completed-and is not required to be comple1ed untill80 days after AugustS, 2007-

even though the Directives require immediate camp~ce. ·See 50 U.S.C. § 180SC. Although 
. the statute appears to contemplate that Directives may be issued prior to any judicial review of 

the procedures that must be filed with the Court, to the extent that the judicial review is reqUired 
by the Constitution, it must take place before and not after any surveillance begins. Accordingly, 
because the P AA mandates a constitutionally insufficient level and scope· of judicial review, it 
may violate the constitutionally mandated separation of powers, See Doe v. Gonzales, 500 F. 

Supp. 2d 379, 411 (S.D.N.Y. 2007) ("Congress cannot legislate a constitutional standard of 

review that contradicts or supersedes what the courts have determined to be the standard 
applicable .. , ,"), 

Third, the P AA allows Directives to be issued upon the government's certification that, 
among other things, "a significant purpose of the aequisition is to obtain foreign intelligence 
information." To the extent that the Directives ha.ve foreign intelligence infot:~m.ti.on gathering 
as only a significant purpose- as opposed to their primMy purpose- the Directives may violate 
the Fourth Amendment. See Mayfield v. United States. S04 F.Supp. 2d 1023 (D. Or. 2007). 

Finally> although the P AA purports to provide Yahoo! with immunitY. for its compliance 
with Directives issued thereunder. see 50 U.S.C. l805B(l), the P AA- including the immunity 

provision - sunsets in February 2008> see P AA § 6( c). The Directive, however, can require 
assistance from Yahoo! for up to year, iaismg the possibility that the immunity provisions of the 

P AA may not a:pply beyond the sunset of the statute. An order from the FISC would carry with 
it immunity from liability pursuant to 50 U.S.C. § 180S(i) as well as 18 U.S.C. § 2511. 
Therefore, complying with the Directives absent a FISC Order carries~ unacceptable level of 
liability risk. especially given the lawsuits that have been filed agai.ns1 telecommunications 
cairiers for their alleged participation in other forms of warrantless surveillance. 

\ ' 

.. - ......... 
SRCRE'F '·,. 
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November &, 2007 
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SECRET 

N0.890 P.3 

ln. light of all these issues, Yahoo I believes that there are sigoi:ficant questions as to the 
la'Wfulness ofthe PAA and/or the Directives isruedplliSUail.tto it. Con.Sequently, Yahoo! does 
not believe it is appropriate for it to provide assistance pu.rsuAnt to said Directives absent a Court 
Order compelling such assistance. If the government intends to pursue Yahoo!•s compliance 
with these Directives via a motion to compel pursuant to Section 1 OSB(g) of FISA, Yahoo! 
requests that the government work with Yahoo I to agree upon a bri.cling schedule by which it 
will have the opportunity~ present its arguments to the FISC in response to such a motion. 

SECR:R'f 
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MllrC J. Zwilllng~r 
S!i>nnenschfilil Nath & Rosenthal LLP 

13'0 1 k Street, NW 
Wasb.ington, .D.C. 20005 

Deru; Mr. Zwillinger: 

:National Security Division 

Was/tbtgton, D.. C. ~Q3'IO · 

May 5,.2008 

.f\.s .Yot~,lc;nQ.w, p.utsu.a.l).t to thl< Prowct,t\tnetic~ Act of20.01, tb'e A,ttorn,eY. d~n~ra,l and the 

D~tor q(N~1;1-ona,llirt~11ig§l)Ce.'ha,.ve a1,1.th9Iize.d .the acq~~ition·~r'fqfeign .int~itig~flc;.e 

infarmati0n targetingpersons.•reasonably believed ta be outside the United ·states .. : {U) 

l,=>U.ts\\allt ~ettiflca:tions·~uthorizing such acqlii,g_itiou tindet the P.to~ct.Amerio,a.. 

Act. pn N'ov¢J;rtJ?-~r ?1 ~P07., 'tl;l~. ~ttc:>mey{jeljetat ~a the [)ireg~t ofN~tipnall;llteU.ig~ 

e~ecut¢ din;,ctiv~ ~o Y alloo h In, g. ('•Y:anoo1
) ~q\Iirlng Yahoo ... to. immc;:Qi·at~~YJ?.Kmde the 

·Government with all information~ f.acilitie~~ and assistance .necessary ta accomplish .this 

acqufsition in suc.h ·a manner. as wiltptotect tlie,secr~Y 6ft'he--acq~sitio11 and produce. a 

minimurb Of. interference witli the se~ice& 'that Yahcm provides:" These. directives. were served 

011 Yahqa on November 8, 2007 .w 
By letter <iated November 81200.7, Yahoo informed the Geverrunent·&at it:.did not intend 

to oomply·with the di.reetlves. As t! resul~ on N.oveini>'e.r-21., 2.007, the Oo~e'rriDieht filed a 

m,otion·with the Foreignltltelligenee Sur:Ve'illa:nce Court seeking to compel Yahoo.•s compliance 

~th the GoveD)ll1ettt'.s1awful ~tives. ~ 

FollQwmg·ex.tensiv.~ briefing b;y the parties, on April.25., '2008i the Courtissuecl its Order 

r~.quirin& Yahoo to ·· ~forthWith comply. .~ith· the. direCtive~··· and to ·"co.btinue tO .OO.mply w.~th ea~h 

dir,ective uirtil tbe exp~on ·da;te specified tllere~" Simultaneous. with the iSsu~zi~ O.f 1ts O.rQet; 

~e·Courl'i~s,tr¢ a:·Memota)J.dqm Opini~ ho~ding 1;\lat uthe dil:e~;:tive~ is.Slled h~ th~ ~ov.epim~t 

to Yahoo satisfy the requirements of the [Protect' America Act],.do not 'Offend tb,e- Fpurth 

Amendment, and are· otherwise 'lawful."~ 

V{ e unden;tand thlit 1he Qourt's Order was .served on ·you· 6'1:1 Apri128, 2006, .a,nd ·that you 

had an Q'PMr.fW!ity to -xevjc:w 1'\· r.¢\\cf~ yen;jon oftlu; Court1~ M~moraudutl). Opiniop on A.ptil 

29, 2008. In addition, Ol'l Ma:}(2, ·~oos~ we·provided a Court-desig;n~tted alternate Litigation 

- ~atEI' -
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;Se.curity·Office~ With a redac;ted yer~io~ ofth~ Cou,rt'.s.Memorandum Opinion for-delivery t.o yoll;, 

a,nd yve.;are )land-delivering a copy of.the re.da.cted vers.ion to )'bu the ,momi.ng_ of May 5, 2008. 

Also on·May 2; 20.08., w.e pf.ovide<>i.specifir::·s·electors to Yahoo's te.c.hnical personnel and 

requested that Yahoo ptov1d.~· assistance wiili respect to those .selectors p\1rsua,ut to the qjr.ectives 

di$¢u,ssed >a,qpv;e. ~ 

You have informally advised .us that. Yahoo may attempt to appeal the Court•s Order and . 

;seek. a::stay of 'the Order perirlinirsuch apj;ieal. Pursij.8Jlt'tq the expr-~ss :lll.:rl&\iage oftb.e CQ.U:¢s 

Order, ho~eve<r. Yahoo • s <t<OtrtJ?llahoo with the G.ovem~rHme s ~quest for ¥.Sritance m~st 

. 'QOlllilJ,ence 'itfbrtbwith.~··: Th:us, even ifY aboo ~eeks. a: stay p.ending f!.ppeal, Y al1oo must provide 

the reqll;~Sleg assistance unless .and until such a stay 1s obtained. ~ 

The Goveminent stands.teady to work with Yah.Qo to accomplis}) this acqttisitio11 in·.s.~cb 

~ niiPUler'that protects the ~eci'ecy or the.,acqt4sition ap4 produces a nli1;1imum of interference. 

Wi,tldhe senjces that Yal1oQ p~o"ides. We b<;>pe that~this matter.can be resolved in a cooP,erative 

manner in the immediate future.~ 

To this ·ertdr please notify us in.wtiting by no Iater·tb,a11 Monday. M~y 5,. .2008, at 6.:0Q·p.rn, 

whether Yahoo 1ntet\d~ to tomply with ~1e Omn:t's Order, incl~Joio.g_ during ~Y period peJ1di.Jlg 

an attempted appeal .• or the pons"ideration of :a ~y motion. If we havCJnot r-eceived~ response by 

·the ~9ve date.Rnd.time·,. the Government will .assume that Yahoo doe.s not:intend tQ. comply with 

the .CoUlt's O.r.der. hl.tb.aLcaSe1 the. GoveiTimen.t will have to qorisider taldu.g ail ~pproprtate 
action, includlbg-seekihg to hola Yahoo in.con1empt tQtvi9lating the Ct>lJi't's O,rdet. ~ 

Sincerelj, 

~~f~!-
Acting Assistant At.ton1ey Gen~ral 

2 
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S ·;-:.Imei1SCl1ein 
SONNENSCHeiN NATH &. ROSENlkAllLP 

Man: J. Zwlllingcr 
202..40&.9171 
nrzwilllngcr@.sonncnschein.com 

May 5, 2008 

VIA HAND DELIVERY BY CSO 

J. Patrick Rowan 
Acting Assistant Attorney General 
National Security Division 
United States Department of Justice 
950 Permsylvania Avenue, N.W. 
Washington, D.C. 20530 

Dear Mr. Rowan: 

1301 K Street, ti.W. 
Suite 600, East Tt7Ner 

Washington, D.C. 20005-33~4 

202.408.6400 
202..408.6399 fax 
www.sonnenschein.com 

Thank you for your letter of today, May 5, 2008. It was provided to me at approximately . 

11:15 am this rnoming, the same time the service copy of the Court's Memorandum Opinion was 

delivered. Thereafter, I immediately provided a copy of your letter, and the court's 98-page 

Memorandum Opinion ("Opinion") to my client's appropriately cleared representative for. 

review. As you know, this is the first opportunity my client has had to review the Opinion since 

it was issued. · 

As you also know, the contents of the Opinion, specifically page 70, bear directly on the 

types of assistance that Yahoo! is expected to provide. Although I did have the opportunity to 

review the Opinion on April 29, 2008, I was specifically instructed that I couJd not take notes on 

page 70 of the Opinion. lnunediately, after reviewing the Opinion, I traveled to Florida due to 

my father's illness and returned to the office today for the first time since April29, 2008. Thus, 

today was my first opportunity to have a detailed discussion of the Opinion with my client. 

In yow· letter, you have demanded a formal resp0nse in writing today as to whether 

Yahoo! intends to comply with the Order. The same-day pressure of this demand seems odd, 

given that this litigation has been pending since November 21, 2007. It' a.! so seems misplaced to 

the extent that the Order Compelling Compliance with Directives, issued on April25, 2008, 

indicates that the determination of lawfulness is based on certain asswnptions that the court made 

about the process used by the government. The government was provided until May 9, 2008 to 

advise the Court if the assumptions were correct. Iftbe assumptions are not correct, the 

SE~RET 

Bruue(s Charlotte Chicago Ool/0$ Kansas Qty LDs Anseles Nrw York Phoenix St. Lwis 

~on Francisco Short Hills, N.J. Silicon Valley Washington, D.C. West Palm Beoch 
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May 5, 2008 
Page2 

lawfulness determination might not hold. To this day, it is has not been represented to Yahoo!, 
or to the Court, whether these assumptions are correct. 

Assuming that the Court's assumptions are correct, and that Yahoo!'s compliance 
obligations with your demand are in force, we are working to get a final answer regarding 
whether Yahoo! intends to begin compliance while a Notice of Appeal and Motion for Stay are 
pending. We expect to have that answer for you by close of business tomorrow, May 6, 2008. 
Any assumption made today regarding Yahoo's compliance would be premature. 

I look forward to speaking with you tomorrow. 

Sincerely, 

t/.iil 

SECit'tl 
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Marc J. Zwillinger 
Sonnenschein Nath & Rosenthal LLP 

i30 I. K Street, NW 
Washington, D.C. 20005 

Dear Mr. Zwilli.nger. 

SECltt'f 

U.S. Department of Justice 

National Security Division 

Wrr:hlnglon, D.C. 20.530 

May 5, 2008 

We are in repeipt of your letter earlier today, requesting an extrn day in which to respond 

to the Government's request that Ynboo begin complying with the Cou1t's Order of Aj>ril25, 

2008. 
. 

The Court's Order directs Yahoo to comply with the directives that have been issued 

"forthwith,'' an obligation that is not contingent on any additional .filings by the Government. 

You were infonned of the fact and basic nature of Order by the Government on the day it was 

issued, received a copy of the Order on Apr:ll 28, 2008, and reviewed a copy ofthe Court's 

Memorandum Opinion on April29, 2008. Moreover, the Government delivered a redacted copy 

of the Order to a Court-appointed Alternate Litigation Security Offic.er for delivery to you at 

your convenience on May 2, 2008. 

Yahoo's obligation to comply with the Order began on the day of its issuance, Apri125, 

2008, and Yahoo has had ample time to decide whethet it would comply with its legal 

obligations under the o~·der. 

The Government nonetheless accepts Yahoo's request for additional time in which to 

respond to the Government's request that it comply with its obligations under the Order and the 

Protect America Act. This is without prejudice to any rights the Government possesses and 

wiU10ut consenting in any way to Yahoo's failure to comply with the Order thus far. We trust 

Yahoo wil1 not take advantage of this additional time by filing additional papers With the Court 

in this matter prior to responding to the Goverrunent letters regarding Yahoo's compliance with 

the Court's Order. 

- SECM'F-
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SECRET 

If the Government bos not received a response from Yahoo by 5:00p.m. tomorrow, it 

will assume that Yahoo does not intend to comply with the Order and will consider all available 

options at its disposal, including filing a motion for contempt, to obtain Yahoo's assistance. 

Sincerely, 

~fN0 
Matthew G. Olsen 
Deputy Assistant Attorney General 

2 

- Si!JOR"gT 
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S t:>1111enscl1ein. 
SONNENSCHEIN JMTH & ROSENTHAL LLP 

Mnrc J:z.willlnecr 
202.408.9171 
mz"•illingcr@.sonncnschcin.c:orn 

May6, 2008 

VlA HAND DELIVERY BY CSO 

Matthew G. Olsen 
National Security Division 
United States Department of Justice 
950 Pennsylvania Avenue, N.W. 
Washington, D.C. 20530 

Dear Mr. Olsen: 

1301 KSttaet, N.W. 
Suitt 600, East Tower 
Washington, o.c. 20005· l:lb<l 
202.408.6400 
202.408.6399 rax 
www.sonnenscheln.com 

On May 6, 200.8, I received your Jetter dated May 5, 2008, purporting to respond to my 

May 5, 2008 letter to J. Patrick Rowan. 

As we discussed by telephone today, I believe your letter somewhat mischaracterizes my 

prior letter. Your letter suggests that Yahoo! "requested an extra day in which to respond to the 

Government's request that Yahoo! begin complying with the Court's Order of April25, 2008." 

My Jetter made no such request of the government. My letter infonned the government that, 

notwithstanding its demand for a same-day response, such a response would not be forthcoming 

from Yahoo! until today. It did not ask the goverrunent to delay taking any action: 

Further, you indicated in your letter that you .. trust Yahoo will not take advantage of this 

additional time by filing additional papers with the Court in tlris matter prior to responding to the 

Govenunent letters regarding Yahoo's compliance with the Court's Order." This sentence 

contradicts the information in the May 5, 2008 letter of J. Patrick Rowan and my response 

thereto. 

In Mr. Rowan's letter, he acknowledged that "you have informally advised us that Yahoo 

~ay attempt to appeal the Court's Orde.r and seek a stay of the Order pending such appeal." The 

purpose of his letter, as we understood it, was to demand that, notwithstanding such e~pected 

filings, Yahoo! begin compliance with the Court's Order. ("Thus even ifYahoo seeks a stay 

pending appeal, Yahoo must provide the requested assistance unless and until such a stay is 

obtained.") In my response to him, I reaffirmed that such. filings were imminent, indicating "we 

Brussels Charlotte Chicago KCillSas Cfty Los Angeles N~York Phoenix St. Louis 

San Francisco Short Hills, NJ. Silicon Valley Woshinston, D.C. West Polm Beach 
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May 6, 2008 
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SECR"E'f 

are working to get a final answer regarding whether Yahoo! intends to begin compliance while a 
Notice of Appeal and Motion for Stay are pending." 

Thus, any expectation that Yahoo! would not file any "additional papers" yesterday or 
today contradicts our prior conversations and letters. As you lmow, yesterday Yahoo! filed a 
Petition for Review with the FISCR. Today, Yahoo! filed a Motion for Stay Pending Appeal 
with the FISC, and provided a copy of such filing to the FISCR. 

Tuming to the request in Mr. Rowan's letter that Yahoo! "please notify us in writing .. .. 
whether Yahoo! intends to comply with the Court's Order, including during any period pending 
an attempted appeal or the consideration of stay motion," Yahoo! has begun making all 
necessary preparations, including having conversations with the relevant FBI liaisons and its 
own internal engineers to be in a position to comply with the Order. However, it will not begin 
producing information or activating surveillance pursuant to the Directives until its Motion to 
Stay Pending Appeal has been resolved, unless oilierwise directed by the Court. 

• 
Federal case law makes clear that it is not contemptuous for a patty not to comply with a 

court order after timely filing a motion to stay pending appeal. In Cleme11.te v. United States, 766 
_ F.2d 1358, 1367 (91

h Cir. 1985), the court held that "to find a defendant guilty of'willful and 
deliberate defiance of the court's order,' when a stay has been immediately sought would render 
meaningless the whole process by which parties invoke the power ofthe courts to defer the effect 
of their judgments: The Supreme Court bas recognized that 'wiUfulness' may be qualified 'by a 
concurrent attempt on defendants' part to challenge the order by motion to vacate or other 
appropriate procedures.' Appellant's motion to stay was an 'appropriate procedure.' 
Accordingly, we vacate the judgment of contempt." !d., citing United States v. United Mine 
Workers, 330 U.S. 258,303 (1947). 

This is consistent with Federal Rule of Civil Procedure 62( c), which, while not directly 
applicable here, expressly provides a mechanism for obtaining a stay pending appeal. This 
procedure would be meaningless if parties could be held in contempt before such motions were 
decided. See General Teamsters Union Local No. 439 v Sunrise Sanitation Services, Inc; 2006 
WL 2091947 (E.D. Cal. 2006) ("Federal Rule of Civil Procedure o2(c) explicitly affords the 
losing party an opportunity to seek a stay pending appeal. This rule would be meaningless if, as 
here, parties could be held in contempt before the trial court was given an·opportunity to 
consider such motions.") · 

Here, Yahoo! 's Motion for a Stay Pending Appeal was filed within 24 hours after the 
filing of its Petition for Review, and one day after the service of the Court's Memorandum 
Opinion. This is not a case of either willful or deliberate defiance of the Court's Order. In fact, 
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Yahoo! has taken, and continues to take appropriate steps to be prepared to comply with the. 
Order should the stay be denied. 

While Yahoo! cannot prevent the government from moving ahead with contempt 
proceedings, we do not believe that the case Jaw supports such a motion at this time. If you are 
aware of precedent to the contrary, we would appreciate being made aware of it It is not 
Yahoo! 's intention to flout the Court's order in any way, only to be sure that its rights, and the 
rights of its users are preserved while it lawfully and diligently pursues appellate review of a 
decision that the Court itself recognized to be a "complicated matter of first impression" with 
"weighty concerns on both sides of the equation." 
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