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Security; Eric H. Holder, Jr., Attorney General of 
the U.S.; John Sandweg, Acting Director, 

Immigration and Customs Enforcement; Sean 
Gallagher, Acting Director, Immigration and 
Customs Enforcement; Christopher Donelan, 

Sheriff of Franklin County; Michael G. Bellotti, 
Sheriff of Norfolk County; Steven W. Tompkins, 
Sheriff of Suffolk County; Thomas M. Hodgson, 

Sheriff of Bristol County; and, Joseph D. 
McDonald, Jr., Sheriff of Plymouth County, 

Defendants/Respondents. 

C.A. No. 13–cv–30146–MAP. | Dec. 31, 2013. 

Synopsis 
Background: Alien, a  la wful p ermanent r esident who 
was s ubjected t o m andatory detention pe nding r emoval 
five years af ter his ar rest f or n arcotics p ossession, 
petitioned for a  writ of  habeas corpus on his own behalf 
and on behalf o f a  class of s imilarly s ituated individuals, 
seeking a n i ndividualized b ond he aring t o c hallenge h is 
ongoing detention. Government moved to dismiss. 
  

Holdings: The District Court, Ponsor, J., held that: 
  
[1] phrase “when t he al ien i s r eleased” in s tatute 
authorizing mandatory detention of criminal aliens meant 
“at the time of release”, and 
  
[2] petitioner was e ntitled to  b ond h earing f or 
consideration of the possibility of his release on 
conditions. 
  

Petition allowed. 
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MEMORANDUM AND ORDER REGARDING 
PLAINTIFF’S PETITION FOR WRIT OF HABEAS 

CORPUS, PLAINTIFF’S MOTION FOR A 
PRELIMINARY INJUNCTION, and DEFENDANTS’ 

MOTION TO DISMISS 

(Dkt. No. 1, 2 & 13) 

PONSOR, District Judge. 

 

I. INTRODUCTION 

Plaintiff, a  lawful p ermanent U .S. r esident he ld b y t he 
government p ursuant t o 8 U .S.C. § 1 226(c), b rought a 
petition for writ of habeas corpus on behalf of himself and 
those similarly situated. (Dkt. No. 1.) He sought an 
individualized bond hearing to challenge his ongoing 
detention by immigration authorities. Defendants are: Jeh 
Charles J ohnson, S ecretary o f H omeland S ecurity; E ric 
Holder, Attorney General; John Sandweg, Acting Director 
of I mmigrations a nd C ustoms E nforcement (IC E); S ean 
Gallagher, Acting Field Office Director for the New 
England F ield O ffice o f I CE; C hristopher D onelan, 
Sheriff o f Franklin C ounty; Michael B ellotti, Sheriff o f 
Norfolk C ounty; S teven T ompkins, S heriff o f S uffolk 
County; Thomas Hodgson, Sheriff of Bristol County; and 
Joseph M cDonald, J r., S heriff o f P lymouth C ounty. I n 
addition to his petition for habeas corpus, Plaintiff filed a 
Motion f or a P reliminary Injunction. ( Dkt. N o. 2 .) 
Defendants also submitted a Motion to Dismiss. (Dkt. No. 
13.) 
  
On O ctober 23 , 2 013, 2013 W L 577 4843, t his c ourt 
granted P laintiff’s i ndividual h abeas p etition, d enied 
without p rejudice Plaintiff’s M otion f or a  Preliminary 
Injunction, a nd d enied D efendants’ M otion to  D ismiss.1 
This memorandum provides a more detailed explanation 
of the court’s reasoning. 
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Defendants a rgue th at d ismissal a s to  a ll o f th e 
Defendants ex cept D efendant D onelan i s r equired 
because h abeas r elief m ust “be directed t o t he p erson 
having c ustody of t he pe rson d etained.” 28 U.S.C. § 
2243. In cases of physical confinement, the immediate 
custodian is the proper respondent. Rumsfeld v. Padilla, 
542 U .S. 4 26, 4 39, 124 S .Ct. 2711, 1 59 L .Ed.2d 513 
(2004). G iven t he cl ass-wide a llegations, h owever, 
dismissal at this point is inappropriate. Furthermore, the 
“immediate custodian rule” might not apply where the 
relief s ought i s a bond hearing an d n ot i mmediate 
release. See Bourguignon v . M acDonald, 667 
F.Supp.2d 175, 179–180 (D.Mass.2009). 
 

 
 

II. BACKGROUND2 
2 
 

There i s no di spute a s t o t he f acts, a nd t he q uestion 
before t he co urt i s o ne p urely o f l aw. The f acts ar e 
drawn from Plaintiff’s complaint. (Dkt. No. 1.) 
 

 
As t he f acts o f this cas e ca n o nly b e understood i n t he 
context o f t he s tatute, a  b rief d iscussion o f th e la w is  
necessary before laying out the factual background. 
  
 

A. Statutory Framework 
Section 1226 of  T itle 8  governs t he d etention o f 
noncitizens d uring i mmigration r emoval p roceedings. 
Sub-section ( a) p rovides d iscretionary a uthority to  t he 
government to take an alien into custody while a decision 
on r emoval i s pe nding. A  non-citizen d etained u nder § 
1226(a) is entitled *261 to an individualized bond hearing 
to d etermine whether r elease p ending r emoval i s 
appropriate. 8 C.F.R. §§ 1003.19 & 1236.1(d); Matter o f 
Guerra, 24 I . &  N . D ec. 3 7, 3 7–38 ( BIA 2006). 
Sub-section (a) provides: 

On a  warrant issued by the Attorney General, an a lien 
may be a rrested an d detained p ending a d ecision o n 
whether t he al ien i s t o b e r emoved from the United 
States. Except as  pr ovided i n s ubsection ( c) of t his 
section a nd pe nding s uch de cision, t he A ttorney 
General— 

(1) may continue to detain the arrested alien; and 

(2) may release the alien on— 

(A) bon d of  a t l east $ 1,500 with s ecurity a pproved 
by, and containing conditions prescribed by, the 
Attorney General, or 

(B) conditional parole; but 

(3) m ay n ot pr ovide t he a lien with work 
authorization (including an “employment 
authorized” endorsement or  other a ppropriate w ork 
permit), u nless t he a lien is  la wfully a dmitted for 
permanent r esidence o r o therwise would ( without 
regard t o r emoval pr oceedings) be  pr ovided s uch 
authorization. 

8 U.S.C. § 1226(a) (emphasis added). 
  
Sub-section (c) of the law eliminates this d iscretion with 
respect t o cer tain n on-citizens. T his p rovision r equires 
detention pending removal, and, unlike sub-section (a), it 
does n ot e xplicitly pr ovide f or i ndividualized bon d 
hearings. Sub-section (c) reads as follows: 

(1) Custody 

The A ttorney G eneral shall take in to c ustody a ny 
alien who— 

(A) is inadmissible by reason of having committed 
any o ffense co vered in section 1182( a)(2) of  t his 
title, 

(B) i s deportable by  r eason of  h aving c ommitted 
any o ffense c overed i n section 1227( a)(2)(A)(ii), 
A(iii), (B), (C), or (D) of this title, 

(C) is deportable under section 1227(a)(2)(A)(I) of 
this title  on t he basis o f an o ffense for which the 
alien has b een s entenced t o a t erm o f 
imprisonment of at least 1 year, or 

(D) is inadmissible under section 1182(a)(3)(B) of 
this title or deportable under section 1227(a)(4)(B) 
of this title, 

when the alien is released, without regard to whether 
the alien is released on parole, supervised release, or 
probation, a nd without r egard t o w hether t he a lien 
may b e ar rested o r i mprisoned ag ain for t he s ame 
offense. 

(2) Release 

The Attorney General may release an alien described 
in paragraph (1) only if the Attorney General decides 
pursuant to section 3521 of title 18 that release of the 
alien from custody is necessary to provide protection 
to a witness, a p otential witness, a p erson 
cooperating with an investigation into major criminal 
activity, o r an immediate f amily member o r cl ose 
associate o f a witness, p otential witness, o r p erson 
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cooperating with such an investigation, and the alien 
satisfies the Attorney General that the a lien will not 
pose a  da nger t o t he s afety of ot her pe rsons or  of  
property an d i s l ikely t o ap pear f or an y s cheduled 
proceeding. A decision relating to such release shall 
take p lace i n acco rdance with a p rocedure t hat 
considers t he s everity o f t he o ffense c ommitted b y 
the alien. 

8 U.S.C. § 1226(c) (emphasis added). 
  
 

B. Factual Background 
Plaintiff Clayton R ichard G ordon, a  n ative o f J amaica, 
arrived i n t he U .S. i n 1982 *262 at ag e six a s a  l awful 
permanent resident. Plaintiff joined the National Guard in 
1994 and then served in active duty with the U.S. Army. 
He was honorably discharged in 1999. 
  
In 2008, Plaintiff was arrested after police found cocaine 
in his home. Within one day of his arrest, he was released 
from c ustody. P laintiff p led g uilty i n s tate c ourt to  a  
charge o f p ossession o f n arcotics with i ntent to  s ell, for 
which he r eceived a s even-year s uspended s entence an d 
three years o f p robation. H e s uccessfully co mpleted h is 
probation without incident. 
  
Since that arrest, P laintiff has re-established himself as a 
productive member of society. He met his current fiancee 
around 2008,  a nd t he c ouple h ad a  s on i n 2010.  They 
purchased a home t ogether i n B loomfield, C onnecticut. 
Plaintiff developed a s uccessful business and has worked 
on a p roject to open a halfway house for women released 
from incarceration. 
  
On J une 2 0, 20 13, w hile d riving t o work, P laintiff was 
unexpectedly stopped by I CE agents. H e was taken into 
ICE custody and detained at the Franklin County Jail and 
House o f C orrection i n G reenfield, Massachusetts. 
Defendants, relying on the 2008 criminal conviction, 
invoked the mandatory provisions of  § 1226(c) to detain 
Plaintiff without t he o pportunity for a n in dividualized 
bond hearing. 
  
Plaintiff filed this petition for Writ of Habeas Corpus on 
his o wn b ehalf an d o n b ehalf o f a cl ass o f s imilarly 
situated i ndividuals, s eeking a n i ndividualized b ond 
hearing. H e al so f iled a Mo tion f or a P reliminary 
Injunction.3 Defendants moved to dismiss the case. 
  
3 
 

Plaintiff a lso f iled a  M otion t o Certify a  C lass, ( Dkt. 
No. 16), which is pending before the court. 
 

 
On O ctober 23,  2013, t he c ourt g ranted P laintiff’s 
individual h abeas p etition, d enied without p rejudice 
Plaintiff’s M otion f or a  P reliminary I njunction, a nd 
denied Defendants’ Motion to Dismiss.4 
  
4 
 

The history of the case subsequent to the court’s rulings 
is s traightforward. O n N ovember 1,  2 013, D efendants 
notified t he c ourt that Mr. G ordon w as be ing he ld 
pursuant t o § 12 26(a), an d a bond h earing h ad b een 
scheduled. ( Dkt. N o. 51.) A  hearing w as he ld o n 
November 6, 2013, and bond was set at $25,000. (Dkt. 
No. 59.) On November 18, 2013, Plaintiff posted bond 
and was released from custody. (Id.) Plaintiff has since 
amended his complaint to include additional Plaintiffs. 
(Dkt. No. 72.) 
 

 
 

III. DISCUSSION 

In th eir submissions a nd a t o ral a rgument, b oth p arties 
urged t he c ourt t o r ule o n t he u nderlying merits o f th e 
habeas petition. The parties agreed that the case hinged on 
the i nterpretation o f t he p hrase “when t he a lien i s 
released” in § 1226(c)(1). 
  
Defendants contend t hat the phrase indicates the time at  
which it can begin to act, rather than setting the time at 
which it must act. D efendants r aise t wo ar guments i n 
support of this interpretation. First, the court must defer to 
the B oard of  I mmigration Appeal’s ( BIA) de cision i n 
Matter of Rojas, 23 I. & N. Dec. 117 (BIA 2001), because 
the statute—specifically, the word “when”—is ambiguous. 
The BIA’s reading is a permissive construction because it 
is consistent with the p lain language and purpose of the 
statute. D eference i s t herefore r equired u nder Chevron 
U.S.A., Inc. v. Nat’l Res. Def. Council, Inc., 467 U.S. 837, 
104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). 
  
Second, D efendants i nvoke favorable T hird an d F ourth 
Circuit decisions relying on the “loss of authority” line of 
cases.5 *263 They s uggest th at a dopting P laintiff’s 
interpretation i mpermissibly imposes a  s anction o n th e 
government for failing to act in a specific, l imited period 
of time. 
  
5 
 

Defense co unsel s uggested at  o ral ar gument t hat t he 
“loss of authority” principle can be analyzed as part of 
the Chevron analysis or as an independent justification 
for the government’s interpretation of its authority. (Tr. 
of M ot. H r’g, a t 27,  D kt. N o. 48. ) A lthough e ach 
analysis yields t he s ame r esult, t he ar guments w ill b e 
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considered independently. 
 

 
Defendants’ ar guments ar e u npersuasive. T he p lain 
language of this statute s ets forth an immediacy 
requirement. F urthermore, t he p urposes und erlying t he 
section an d t he s tructure o f § 12 26 amply s upport t hat 
reading. T hus, no d eference t o t he B IA o pinion i s 
appropriate. 
  
Even if there were an ambiguity in the statutory language, 
the BIA’s argument goes too far. Its interpretation fails to 
recognize any temporal l imitation on t he government’s 
ability to  a ct. I t a lso s hifts u nintended d iscretion to  t he 
executive branch, yielding arbitrary and capricious results, 
of which this case provides a prime example. 
  
Finally, the “loss of authority” cases do n ot apply to this 
statute. U nder P laintiff’s proposed in terpretation o f 
1226(c) the government does not lose any power, since it 
still has the full authority to detain aliens pending removal 
under § 1226(a). Indeed, it is crucial to emphasize what is, 
and what is not, at issue in this case. The question before 
the court is not whether a convicted alien who is not taken 
into ICE custody “when released” from his criminal 
detention s hould be  f orever f ree f rom a ny r isk of  I CE 
detention. T he m uch n arrower q uestion i s whether an  
alien in this position is entitled to a hearing at which an 
Immigration J udge c an c onsider t he possibility of 
releasing t he a lien o n c onditions. O bviously, i n many 
cases the upshot of this hearing will be a prompt denial of 
conditions, and immediate detention. The pivotal question, 
however, is whether any hearing will ever take place once 
a p reviously convicted al ien i s taken into custody at any 
time after his release from criminal detention. 
  
 

A. Chevron Deference 
[1] The co urt m ust ap ply a t wo-step Chevron analysis t o 
determine whether d eference i s d ue t o an  ag ency’s 
interpretation of i ts governing statute. Chevron, 467 U.S. 
at 842 –43, 104 S .Ct. 2778 . S tep o ne asks “whether 
Congress h as di rectly s poken t o t he p recise qu estion of  
law.” Id. at 842,  104 S.Ct. 2778 . A court should u se the 
ordinary tools of statutory interpretation, starting with the 
text, to elucidate the meaning of any statutory language. 
Id. at 842–43 n. 9, 104 S.Ct. 2778. If Congress has spoken 
clearly, t hat u nambiguous l anguage i s gi ven e ffect, a nd 
the a nalysis e nds. H owever, i f t he s tatute i s a mbiguous, 
then a co urt proceeds to step two of Chevron. There, the 
question i s whether t he a gency’s i nterpretation i s a  
“permissible” one. 
  

 

1. Chevron Step One 
It is impossible to read “when . .. released” as ambiguous 
without r endering i t meaningless. T his c onclusion i s 
unavoidable i n l ight o f b oth t he p lain l anguage o f t he 
statute and the broader purpose and structure of the law. 
  
 

a. Plain Language 

The core of any statutory analysis is the language itself. 
“When the plain wording of the statute is clear, that is the 
end of the matter.” Saysana v. Gillen, 590 F.3d 7, 13 (1st 
Cir.2009), citing BedRoc Ltd., LLC v. U.S., 541 U.S. 176, 
183, 124 S.Ct. 1587, 158 L.Ed.2d 338 ( 2004). A c ourt 
“must presume that a legislature says in a  s tatute what i t 
means and means in a statute what it says there.” Conn. 
Nat. *264 Bank v. Germain, 503 U.S. 249, 253–54, 112 
S.Ct. 1146, 117 L.Ed.2d 391 (1992) (citations omitted). 
  
[2] The most natural construction of the phrase “when the 
alien is released” is “at the time of release.” A majority of 
district courts, including Judge William G. Young in this 
district, h ave a greed. See e. g., Castaneda v . Souz a, 952 
F.Supp.2d 307 ( D.Mass.2013); Baquera v . L ongshore, 
948 F.Supp.2d 1258, 1262 n. 3 (D.Colo.2013) (compiling 
cases). T his interpretation of the five words “at the time 
of release” requires no manipulation; it simply flows from 
the p hrase’s usual meaning. C onversely, D efendants’ 
proposed i nterpretation, “at an y p oint af ter r elease,” 
requires wrenching th e p hrase o ut of its n ormal context. 
The ob vious manhandling of l anguage p roposed b y 
Defendants i s highlighted b y l ooking a t o ther l anguage 
Congress co uld eas ily have u sed, as suming i ts i ntent 
followed D efendants’ pr oposed c onstruction, a nd b y 
examining t he e ffect o f r emoving t he p hrase f rom t he 
statute. 
  
If Congress intended the open-ended grant of power 
Defendants cl aim, i t had f ar m ore p recise l anguage 
available. I n f act, C ongress ha s ne ver b een s hy a bout 
utilizing b road language to  set the time a t which a  party 
can b egin to act . B ut, when C ongress d esires such an  
outcome, it uses explicit language. 
  
For example, i f Congress wanted the e xecutive to detain 
an i ndividual “any time a fter” release f rom cu stody, i t 
could simply have used the phrase “any time after,” as i t 
has i n n umerous o ther s tatutes. See e. g., 8 U.S.C. §  
1227(a)(2)(A)(ii); 10 U.S.C. § 12687; 10 U.S.C. § 14112; 
14 U.S.C. § 323(c); 16 U.S.C. § 19jj–4; 42 U.S.C. 
17385(d); 43 U .S.C. §  5 42; 46 U .S.C. § 40 701(b). 
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Alternatively, C ongress co uld h ave s aid “at a ny poi nt 
after.” See e.g., 42 U.S.C. § 1395cc–4(c)(1)(B). An even 
simpler “thereafter” would ha ve s ufficed t o c onvey t he 
open-ended au thority D efendants cl aim. See e. g., 12 
U.S.C. § 3020 ; 16 U.S.C. § 18f–1. In sum, had Congress 
actually i ntended t he r esult D efendants ad vocate, a  
plethora o f words an d p hrases eas ily a vailable t o 
Congress would have been more appropriate. 
  
Perhaps more i mportantly, D efendants’ meaning r enders 
the phrase “when the al ien i s released” superfluous. One 
elementary canon o f statutory in terpretation d ictates that 
“a statute should be construed so that effect is given to all 
its p rovisions, s o n o p art will b e in operative o r 
superfluous, void or  i nsignificant.” Corley v. U .S., 556 
U.S. 303,  314, 129 S.Ct. 1558, 173 L.Ed.2d 443 (2009) 
quoting Hibbs v. Winn, 542 U.S. 88, 101, 124 S.Ct. 2276, 
159 L.Ed.2d 172 (2004) (further citations omitted). 
  
Here, if one removes the phrase “when the alien is 
released” from § 1226(c), the only limits that remain are 
the en umerated cat egories. I n t hat h ypothetical cas e, t he 
statute would a llow th e g overnment to  d etain, without 
limit, any individual who falls into one of those categories. 
That, however, is identical to Defendants’ current reading 
of the statute. 
  
Defendants argue that the phrase does serve a p urpose; it 
states the time at which the government can begin to act. 
Without th e p hrase, th e e xecutive is  d irected to  d etain 
specified individuals, but not told when it can begin to do 
so. 
  
Silence, however, yields the same result. Put differently, 
if Defendants’ construction of the phrase “when the alien 
is r eleased” prevailed, t he p hrase s imply would n ot b e 
needed at all. It is physically impossible for ICE to detain 
an individual before he is released from criminal custody. 
ICE can only begin to act once the alien is released. Thus, 
under D efendants’ i nterpretation, whether t he p hrase 
“when the alien is *265 released” is inserted into § 1226(c) 
is i rrelevant, making t he p hrase “inoperative o r 
superfluous.” This is  contrary to  a  basic rule of s tatutory 
construction. See Corley, 556 U.S. at 314, 129 S.Ct. 1558. 
  
In s hort, s trictly ba sed on t he words of  t he statute 
themselves, it is flatly implausible to read “when ... 
released” as s uggesting a nything b ut “at t he t ime o f 
release.” This p lain-language interpretation i s powerfully 
supported by the purpose and structure of § 1226(c).6 
  
6 
 

It i s possible, of course, t o r educe this court’s r eading 
of t he p hrase “at t he t ime o f r elease” to a bsurdity by  
contracting t he p ermissible t ime frame. I s t he co urt 

suggesting th at a n a lien m ust b e d etained w ithin a n 
hour of release? Within thirty seconds? The time frame 
at is sue in  th is c ase—five years o f l aw-abiding lif e 
between a one-day criminal detention and apprehension 
by ICE —renders a ny s uch quibbling i rrelevant. See 
Castaneda, 952 F .Supp.2d a t 3 21 (“While it h as n o 
occasion i n this cas e t o d etermine w hat co nstitutes a 
reasonable period of time, this Court would suggest that 
any alien who has reintegrated back into his community 
has not  been detained within such a  reasonable period 
of time.”). 
 

 
 

b. Congressional Purpose 

To illu minate th e meaning o f a  s tatute, it m ay b e 
necessary to examine Congress’s purpose in enacting the 
law. See e. g., Kasten v. Sai nt–Gobain P erformance 
Plastics Corp., ––– U.S. ––––, 131 S.Ct. 1325, 1333, 179 
L.Ed.2d 379 (2011). With respect to  § 1226(c), there are 
two r elevant c ases t hat ill ustrate Congress’s i ntent. 
Together, t hey c onfirm t hat C ongress undoubtedly 
intended t o gr ant e xtensive power t o t he e xecutive t o 
detain certain aliens pending removal proceedings. 
Equally cl early, h owever, t hese cas es d escribe o nly 
limited c ircumstances where d etention is  p ermitted 
without a bond hearing. 
  
In Demore v . Kim, 538 U .S. 510,  1 23 S .Ct. 1708,  155 
L.Ed.2d 72 4 ( 2003), t he S upreme C ourt up held t he 
constitutionality o f § 1226( c) and o utlined its  view o f 
Congress’s i ntent. C ongress w as concerned w ith an 
increase i n c riminal c onvictions a mong non-citizens, 
paired with a d ecrease in the ability to deport those same 
individuals. Id. at 518,  12 3 S .Ct. 1708  (“Congress 
adopted t his pr ovision a gainst a  ba ckdrop of  wholesale 
failure by the INS to deal with increasing rates of criminal 
activity b y a liens.”). S pecifically, C ongress was 
concerned with the t hreat o f r ecidivism, f light r isk, a nd 
the i nability to  id entify a nd locate th e i ndividuals o nce 
released. See id. at 51 8–22, 12 3 S .Ct. 1 708. T he 
Congressional r ecord s upported t hat an alysis. Id. c iting 
Criminal Aliens in the United States: Hearings before the 
Permanent Subcommittee on Investigations of the Senate 
Committee on  G overnmental A ffairs, 103d C ong., 1s t 
Sess. ( 1993); S.Rep. N o. 1 04–48 (1995); S.Rep. N o. 
104–249 (1996). 
  
To d eal w ith t hese p roblems, C ongress au thorized 
immediate immigration d etention for c ertain i ndividuals. 
The o bvious goal was t o e nsure t he direct transfer o f 
potentially dangerous and elusive individuals from 
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criminal custody to immigration authorities. Therefore, an 
extraordinary a nd l imited p ower was p rovided to t he 
executive t o hold individuals w ithout gi ving t hese 
individuals a ny oppor tunity f or r elease. T he i ntent 
animating this C ongressional authorization is  h ardly 
vindicated by a  d istorted interpretation of the statute that 
would allow immigration authorities to take someone into 
custody without a  r ight t o a  bond he aring, s uch a s 
Plaintiff, who has b een i n th e c ommunity living a  
law-abiding life for five years. 
  
Following Demore’s recognition of the executive’s broad 
power to effectuate the true purpose underlying § 1226(c), 
Saysana *266 v. G illen, 590 F .3d 7, 1 3 ( 1st C ir.2009), 
focused on  t he a ssociated l imits t o t hat a uthority. I n 
Saysana, the court was asked whether § 1226(c) justified 
the mandatory d etention o f a  no n-citizen r eleased f rom 
criminal custody for an offense enumerated in § 1226(c) 
before the 1998 effective date of the provision but who, 
after t hat 1 998 date, w as r eleased f or a s eparate, 
non-categorized offense. Saysana, 590 F.3d at 9–10. The 
First C ircuit co ncluded, q uite r easonably, t hat a n 
individual c ould only be d etained u nder § 122 6(c) after 
release for one of the enumerated crimes. Id. at 18. 
  
[3] The court explained, “We do not dispute that Congress 
has d etermined t hat t he specified o ffenses i n the 
mandatory d etention p rovision a re o f a  p articularly 
serious n ature warranting g reater r estrictions o n lib erty 
pending removal proceedings.” Id. Nevertheless, the court 
said, “The mandatory detention provision does not reflect 
a general policy in favor of detention; instead, it o utlines 
specific, s erious circumstances under which the ordinary 
procedures f or r elease o n b ond at  t he d iscretion o f t he 
immigration judge should not apply.” Id. at 17. In essence, 
while Congress i ntended t o g rant br oad a uthority t o t he 
executive to detain aliens pending their removal, § 1226(a) 
was i ntended t o be  t he n orm, with § 1226( c) a li mited 
exception. 
  
[4] The co nfluence o f t hese t wo cas es cl early o utlines a  
limited r egime o f mandatory de tention, on e where 
Congress e nvisioned t he immediate (or, a t a  m inimum, 
reasonably prompt) transfer from criminal custody to 
immigration detention. C ongress’s concern w as w ith 
individuals whose criminal propensity or risk of flight, or 
both, r endered quick a nd mandatory d etention c ritical. 
Under t his r ationale a  five-year g ap b etween cr iminal 
release an d I CE mandatory d etention makes n o s ense 
whatsoever. B oth the S upreme C ourt’s Demore decision 
and the subsequent First Circuit decision in Saysana 
support this common-sense conclusion. 
  
[5] Congress’s g oal i n e nacting 1226( c) s imply doe s n ot 
apply when a  pe rson has r e-integrated i nto s ociety. T he 

Saysana court said it best with respect to the threat of bail 
risks: 

[I]t is  c ounter-intuitive t o s ay t hat 
aliens with potentially longstanding 
community ties are, as a class, poor 
bail r isks. T he af fected al iens ar e 
individuals who c ommitted a n 
offense, and were released.... They 
have continued to live in the United 
States. B y a ny lo gic, it s tands to  
reason that the more remote in time 
a conviction becomes and the more 
time a fter a co nviction an  
individual spends i n a  c ommunity, 
the lo wer h is b ail r isk i s li kely to  
be. 

Id. at 17–18. 
  
[6] Plaintiff’s li fe, as noted, is  a case in point. In the time 
since his r elease from c ustody for t he o riginal o ffense, 
Plaintiff has had a son, purchased a home, and developed 
a successful business. He has worked for the good of the 
community to open a halfway house. While he may have 
fit t he cat egory o f i ndividuals C ongress was co ncerned 
with when he was f irst released, at this point he falls far 
outside it. Under these circumstances, the only clear 
inference t o d raw f rom t he s tatute as  a whole i s t hat 
Plaintiff s hould, a t le ast, have a n opportunity to p resent 
arguments supporting r elease t o a n I mmigration 
Judge—which, as of the date of this memorandum, he has 
done successfully. 
  
 

c. Structure 

The s tructure o f a  s tatute o ften a ssists a  c ourt i n 
construing t he meaning of  i ts words. Id. at 1 3–14. A s 
Judge Y oung poi nted ou t i n Castaneda, two as pects o f 
*267 the structure of § 1226(c) support Plaintiff’s view of 
the plain language. 
  
First, a s Saysana emphasized, § 122 6(c) is a  li mited 
exception i n t he b roader d etention scheme. Castaneda, 
952 F.Supp.2d at 314–15. Normally, a strong presumption 
exists in  f avor o f d iscretionary d etention a nd 
individualized bon d h earings. Section 1226( a) is th e 
default r oute i f t he go vernment wishes t o d etain a  
non-citizen; § 1226( c) offers no  more t han a  na rrow 
exception. 
  
The structure within § 1226(c) itself also favors Plaintiff’s 
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reading. Id. at 315–16. Section 1226(c) is broken up into 
two s ub-sections: 1226( c)(1) pr ovides a  de finition, a nd 
1226(c)(2) of fers a  l imited e xception t o m andatory 
detention. Each, respectively, should be read on its own. 
  
The phrase, “when the alien is released” is included in the 
definitional s ection. T he p lacement o f the phrase in that 
section suggests that the five words are intended to serve 
as a limit. They help to define the group of non-citizens 
subjected to § 1226(c) as those who commit a crime in an 
enumerated category and are detained upon release. 
  
However, giving the phrase “when the alien is released” 
Defendants’ meaning d isjoints t hat c lause f rom the 
remainder o f § 1226 (c)(1). U nder D efendants’ 
interpretation, an  al ien can  be s ubjected t o § 12 26(c) 
regardless o f when h e o r s he i s r eleased. T hat r eading 
entirely uproots the phrase from its context. See id. 
  
In s um, t he p lain l anguage of t he statute i ndicates t hat 
“when ... released” simply means “at the time of release.” 
The congressional intent behind the law and the structure 
of t he Act po werfully support t hat r eading. S ince 
Congress has s poken c learly o n t his i ssue, t he Chevron 
analysis ends at step one. 
  
 

2. Chevron Step Two 
Even i f th e s tatute were a mbiguous, which it is  n ot, 
Defendants’ i nterpretation would s till f alter u nder s tep 
two of the Chevron framework. 
  
[7] [8] At Chevron step two, a court must ask whether the 
executive’s interpretation of the statute is a “permissible” 
one. Chevron, 467 U .S. a t 843,  104 S .Ct. 277 8. An  
agency’s in terpretation will b e b inding “unless 
procedurally de fective, a rbitrary o r c apricious in  
substance, or manifestly contrary to the statute.” U.S. v . 
Mead C orp., 533 U .S. 2 18, 227,  1 21 S .Ct. 216 4, 15 0 
L.Ed.2d 2 92 ( 2001) (citations o mitted). S pecifically, 
deference t o a n a gency’s c onstruction o f statutory 
language w ill “depend upon the thoroughness evident in 
its c onsideration, t he validity o f it s r easoning, [ and] th e 
consistency with ear lier an d l ater p ronouncements.” 
Skidmore v. Swift & Co., 323 U.S. 134, 140, 65 S.Ct. 161, 
89 L.Ed. 124 (1944). 
  
[9] Defendants’ interpretation would stumble at this second 
level of an alysis ( assuming t hat level were reached) 
because i t i s flatly unreasonable as  a matter o f o rdinary 
usage an d ex hibits ar bitrariness an d cap rice i n i ts 
application. T he most glaring pr oblem with D efendants’ 
reading i s t he co mplete ab sence o f any temporal 
limitation o n t he e xecutive’s a bility to  a ct. D efendants 

insist that the statute mandates detention at any point after 
the Attorney General has decided to remove an individual 
for a r eason e numerated i n § 1226( c). I mmigration 
authorities could wait ten, twenty, or thirty years, i f they 
wished, before d etaining an alien without a ny r ight t o a 
bail hearing, even where the alien had lived an exemplary 
life for all those decades. 
  
[10] This outcome is not only patently unreasonable, but is 
inconsistent with a  fundamental p rinciple underlying our 
system *268 of justice: ex cept i n t he r arest of 
circumstances, t he s tate may not p ostpone act ion t o 
deprive a n in dividual o f his o r h er lib erty in definitely. 
Time limits “promote r epose by  giving s ecurity and 
stability to human a ffairs,” thus allowing a defendant to 
move on with his life. Wood v. Carpenter, 101 U.S. 135, 
139, 25 L.Ed. 807 (1879). 
  
That principle weighs heavily against Defendants in this 
case. A non-citizen, co nvicted o f a cr ime, r eleased from 
criminal c ustody, a nd r esuming his l ife without a ny 
further o ffense for y ears, should n ot s pend h is da ys i n 
indefinite peril of detention without any opportunity even 
to s eek p rovisional r elease. S ince D efendants’ 
interpretation has t his g rossly a rbitrary r esult, i t is  
impermissible under step two of Chevron. 
  
The s econd pr oblem with D efendants’ i nterpretation is  
that it  has the potential to yield utterly capricious results. 
Defendants vigorously argue that Section 1226(c) affords 
them no d iscretion; t hey must, they s ay, d etain P laintiff 
without a ny b ail hearing. I n t heir view, Congress has 
required them to de tain, without h earing, all individuals 
who f all in to a  § 1226(c) category, n o matter how large 
the gap between a person’s release from criminal custody 
and i mmigration d etention. H owever, D efendants’ 
interpretation cr eates p recisely t he d iscretion C ongress 
sought to a void and cap riciously s ubjects s imilarly 
situated non-citizens to grossly disparate treatment. 
  
Consider the following. Two non-citizens have committed 
a cr ime en umerated i n § 1226(c), h ave s erved t he s ame 
sentence, a nd ar e b oth r eleased f rom c ustody t he s ame 
day. U nder P laintiff’s in terpretation, if  I CE wished to  
detain the individuals without bail, it must take them both 
into cu stody at  t he t ime o f their r elease f rom cr iminal 
custody. T he t wo would b e t reated, u nder t he s tatute, 
identically. 
  
Under Defendants’ reading, the statute gives the executive 
branch the power to treat these two individuals differently. 
One p erson may b e he ld without b ail o n t he d ay he  i s 
released f rom cr iminal cu stody. T he o ther, f or whatever 
reason, may be allowed to return to his family and 
community for years before the executive moves to detain 
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him or her. This scenario gives the executive discretion to 
select who will be detained immediately upon release and 
who will b e a llowed to  return to  th e c ommunity 
indefinitely. Given that Congress desired to eliminate, not 
broaden, discretion through this statute, that outcome 
makes zer o s ense. P laintiff’s r eading cr eates far more 
consistency i n t he s tatute it self, e specially s ince I CE 
always retains the ability to seek detention of an al ien at  
any t ime af ter his apprehension through a  hearing before 
an Immigration Judge. 
  
For all these reasons, even if Plaintiff’s interpretation had 
not been cl ear from the plain words an d cl ear import of 
the s tatute, t he c ourt would still b e o bliged to  a dopt it  
given t he gr ave flaws i n D efendants’ p roposed 
construction.7 
  
7 
 

Plaintiff also argues that the Rule of Lenity and Canon 
of Constitutional Avoidance require the court to adopt 
his i nterpretation. I t i s not necessary t o r each t hese 
contentions g iven t he s impler l ine of  l ogic a dopted 
here. 
 

 
 

B. The Loss of Authority Cases 
[11] Both the Third and Fourth Circuit, to different degrees, 
rely o n t he “loss o f a uthority” line o f c ases to  u phold 
Defendants’ i nterpretation of  122 6(c). Sylvain v . A tt’y 
Gen. of U.S., 714 F.3d 150 (3d Cir.2013); Hosh v. Lucero, 
680 F.3d 375 (4th Cir.2012). In U.S. v. Montalvo–Murillo, 
the Supreme C ourt s tated th e g eneral principle that 
“construction o f t he [ Bail *269 Reform A ct] must 
conform t o t he ‘great p rinciple o f p ublic p olicy,’ 
applicable to all governments alike, which forbids that the 
public interests should be prejudiced by the negligence of 
the o fficers o r ag ents t o w hose car e t hey ar e co nfided.” 
495 U .S. 71 1, 71 8, 1 10 S .Ct. 2072,  10 9 L .Ed.2d 720 
(1990). In additional cases, the Court made clear that “If a 
statute does not specify a consequence for noncompliance 
with s tatutory ti ming p rovisions, th e federal c ourts will 
not i n t he o rdinary co urse i mpose t heir o wn co ercive 
sanction.” U.S. v . J ames D aniel G ood R eal P rop., 510 
U.S. 43,  63,  1 14 S .Ct. 492 , 126 L .Ed.2d 490 ( 1993) 
(citations o mitted). I n other words, ab sent a cl ear 
Congressional d irective, a  c ourt s hould not s trip p ower 
from t he e xecutive b ranch s imply b ecause t he ex ecutive 
fails to act in a timely manner. 
  
Drawing on this principle, the Third and Fourth Circuits 
concluded that it would be impermissible to read § 1226(c) 
as i ntending t he p hrase “at the moment o f r elease” to 
signify “at t he moment o f r elease an d not l ater.” Hosh, 

680 F.3d at 380. To do so, these courts suggested, would 
be to enact a penalty where none was intended. 
  
In making t his argument, the Sylvain court analogized § 
1226(c) to the Speedy Trial Act (“STA”). 714 F.3d at 160. 
The T hird C ircuit o ffered t hat statute to  il lustrate t he 
clarity with which C ongress s peaks when i t wants a  
deadline t o h ave b ite. T he S TA ex plicitly p recludes 
prosecution if a trial is not held within a cer tain period of 
time after a p lea is tendered. 18 U.S.C. § 3161(c)(1). The 
loss o f th e r ight to  d etain without a  b ail h earing, th e 
argument runs, has no equivalent statutory mandate. 
  
Like o ther c ourts, th is c ourt is  n ot p ersuaded th at th is 
analogy holds up. See e.g., Castaneda, 952 F.Supp.2d a t 
318–19; Castillo v. ICE Field Office Dir., 907 F.Supp.2d 
1235, 1239 (W.D.Wash.2012). 
  
The essence of the “Loss of Authority” cases, as noted, is 
that a  court should not intervene to  strip power from the 
executive branch unless Congress explicitly directs it to. 
The principle t hus ap plies in cases where judicial action 
would remove power from the executive. For instance, in 
Montalvo–Murillo, the executive would ha ve been 
precluded f rom d etaining cer tain i ndividuals. 
Montalvo–Murillo, 495 U .S. at 717 –18, 110 S.Ct. 20 72. 
In another case Defendants rely on, Brock v. Pierce Cnty., 
the e xecutive would ha ve b een p rohibited f rom 
recovering misused government funds had the Court ruled 
against t he S ecretary o f L abor. 476 U.S. 253 , 254,  106 
S.Ct. 1834, 90 L.Ed.2d 248 (1986). 
  
That cr itical co mponent, el imination o f a uthority, is  
missing here. The relevant grant of authority in § 1226 is 
the po wer t o de tain a n individual pe nding r emoval 
proceedings. That authority has its genesis i n § 1226(a). 
Section (c) is merely an exception that, in limited cases, 
alters the method b y which t hat authority is c arried o ut. 
Giving § 1226(c) its plain meaning here does not limit or 
prevent the government from detaining individuals 
pending removal. The fair construction of the statute only 
has the effect of circumscribing the executive’s power to 
detain a p erson without a  h earing. The e xtraordinarily 
powerful sanction set forth in the STA—the prohibition of 
a prosecution of a criminal, with or without 
prejudice—offers no supportive analogy for Defendants’ 
proposed construction of 1226(c). 
  
 

IV. CONCLUSION 

For t he f oregoing r easons, t he c ourt A LLOWED 
Plaintiff’s Writ of Habeas Corpus (Dkt. No. 1), DENIED 
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Plaintiff’s Motion for a  Preliminary Injunction (Dkt. No. 
2) w ithout pr ejudice, and DE NIED *270 Defendant’s 
Motion to Dismiss (Dkt. No. 13). 
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