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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION
ROBERT L. ADAMS, JR., et al., §
1§31aintiff, §
[%NITED STATES OF AMERICA, §
§

Plaintiff-Intervenor, CIVIL ACTION No. 6:04-cv-291-LED

§
§
V. §

§

CHARLES F. MATHEWS, Superintendent §
of the LONGVIEW INDEPENDENT §
SCHOOL DISTRICT, LONGVIEW §
INDEPENDENT SCHOOL DISTRICT, etal., §
§

Defendants. §

JOINT MOTION TO MODIFY DESEGREGATION ORDER

Defendant Longvie w I ndependent Sc hool Distri ct (“LI SD” or “the D1 strict”) and Unit ed
States of America, Plaintiff-Intervenor, file this Joint Motion to Modify the Desegregation Order as
set forth below, and in support of this Motion state as follows:

1. Introduction & Backeround

1. On Ja nuary 20, 1970 , this Court e ntered a n Order approvi ng LI SD’s Pla n of
Desegregation (“Plan”). See Order (Jan. 20, 1970) at2. Am ong other things, the Plan re quired
LISD to cre ate thre e se parate ele mentary sch ool attendance zones a nd to transport 610 stude nts
from their residential attendance zone to another s chool zone, which was achieved by e stablishing
28 small er attendance zones. See Plan (Jan. 6, 1970) at 5-6. St udents are required to attend the
school assigned to their residential attendance zones unless they are granted a majority-to-minority
(“M-to-M”) transfers, which per mits a student at tending a school at which his or her race is the

majority to transfer to another sc hool where space is available and where the student’s race is in the
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minority. See Plan at 7. It also allows inter-district transfers unless the cumulat ive effect of such
transfer “will reduce desegregation . . . or re-enforce the dual school system.” /d.

2. On July 15, 2004, t he Court modified the 1970 Order to all ow the District to creat e
five magnet schools. See Order on Joint Motion to Amend Desegregation Order (July 15, 2004) at
2. LISD subsequently established Hudson PEP (1-5), which is now its lone magnet school.

3. On May 10, 2008, LI SD obtained funding from a bond re ferendum to construct five
new el ementary school s and thr ee ne w middle sc hools, and to renovate tw o existing elementary
schools and the high school. See Consent Order, ECF Doc . No. 21 (Aug. 4,2008) at 2. In turn,
LISD requested t hat it be allowed t o close one of its el ementary schools, which was slated t o be
replaced with a new facility, and on August 4, 2008, t he Court granted the District’s request. See

id. at 4-6. The District’s enrollment for the 2008-09 school year, following that closure, was:

Grade | Black % White % Hisp. % Other % Total
Longview 9-12 1035 | 50.0% | 533 235.7% 479 | 23.1% 25 1.2% 2072
HS Total 1035 | 50.0% | 533 23.7% 479 | 23.1% 25 1.2% 2072
Forest Park 6-8 291 | 58.9% 52 10.5% 148 | 30.0% 3 0.6% 494
Foster 6-8 336 | 43.9% | 12516.3% 296 | 38.6% 1.2% 766
Judson 6-8 194 | 42.5% | 209 45.8% 43 9.4% 1D 2.2% 456
MS Total 821 |47.8% | 38622.5% 487 | 28.4% 22 1.3% 1716
Bramlette PK}5 329 | 69.3% 72 1512% 65 13.7% 9 1.9% 475
Everhart 1-3 249 | 55.0% | 296.4% 175 | 38.6% ( 0.0% 453
Foster PK-K 240 | 57.6% | 204.8% 155 | 37.2% 7 0.5% 417
Hudson PEP 1-5 83 [20.3% | 27868.0% 28 6.8% 20 4.9% 409
Johnston 3-5 132 | 38.7% | 16548.4% 36 10.6% § 2.4% 341
McClure 4-5 147 ] 50.7% 17 5.9% 126 | 43.4% ( 0.0% 290
McQueen PK{2 156 |32.6% | 26653.5% 46 9.6% 1|1 2.3% 479
South Ward K-5 199 | 36.9% 173.2% 320 | 59.4% 3 0.6% 539
Valley View | PK-5 | 175 | 31.7% 376.7% 337 | 61.1% 3 0.5% 552
Ware PK-5 248 | 55.4% 337.4% 167 | 37.3% ( 0.0% 448
ES Total 1958 | 44.5% | 934 21.2% 1455 | 33.0% 56 1.3% 4403
TOTAL 3814 | 46.6% | 185322.6 % | 2421 | 29.6% 103 1.3% 8191
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See Defendant’s Status Report, ECF Doc. No. 25 (Oct. 14, 2008) at Ex. A.

1I. Development and Review of District’s Proposal

4. LISD began constr ucting its ne w sc hools in the f all of 2008 and construction is
anticipated to be co mpleted by August 2011. ' Construction of the new elementary sc hools will
reduce t he number of el ementary schools within the District from ten to se ven: Bra mlette, J.L.
Everhart, Johnston-McQueen, Ned Will iams, South Ward, Ware, and Hudson PEP. Three of the
new school f acilities (Everhart, Hudson PEP, and Williams) use the same one-story architectural
design, and two of the ne  w sc hools (Braml ette and W are) use th e same two-st ory archit ectural
design, due to the i mited size of the ir properties. Th e remaining tw o schools (S outh W ard and
Johnston-McQueen) are being renovate d. The use of identical designs was intended to ensure that
LISD offers the same or substantially similar educational environments for all its students.

5. Given the reduction in the number of sch ools, a committee of LISD officials began
meeting during the 2008-09 school year to develop ne w elementary attendance zones. The criteri a
the District used to develop the proposed zones focused on s everal objectives: (1) maximizing the
usage of each facility based on capacity; (2) balanc ing attendance amongst th e elementary schools;
(3) promoting a nei ghborhood school concept; (4) ensuring room for growth in schools within or
near projected growth corridors, which includes the area surrounding the new South Ward and Ware
facilities; and (5) furtheri ng the desegregation of the schools to the extent practicable. After
carefully considering t hese objectives, and reviewing t he current and projected de mographic data,

the committ ee devel oped a fi nal pl an for att endance zones, which it submitt ed to the Dist rict’s

" The District did not confer with the United States or seek advanc e authorization from the Court before
selecting the sites for the new schools. Th us, the United States did not have any prior opportunity to
assess the impact of the sites on the desegregation of th e District’s schools. The Distri ct states that it did
not confer with the United States with respect to cert ain site acquisitions associ ated with its construction
program because of its need to acquire s ites in a timely and financially advantageous manner considering
the limited number of suitable sites available.
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Board of Tr ustees for it s consid eration. This pr oposed plan redu ces t he number of ele mentary
school attendance zones fro m 28 to six, with Hudson PEP enrolling studen ts from throughout the
District.

6. Throughout the 2009-10 school year , the Di strict conducted si x public meetings to
discuss new attendance zones. The meetings were well-attended and community members provided
valuable feedback. Af ter making additional revisi ons to the proposed zone s, the Board approved
the proposed zones and then submitted to them to the United States for its review and consideration.
In turn, the United States began its analysis of the proposal, making several requests for information
regarding LISD’s construction e fforts and re questing student data in an effort to assess the impact
the proposed attendance zones would have on the desegregation of the District’s schools.

7. After reviewing the data provided by LISD, counsel for the United States conducted
a site visiti n February 2010, during whic h he toured t he propose d atte ndance zone s and sel ect
construction sites, interviewed Di strict officials, and met wi th community me mbers to discuss the
proposed attendance zones. Both during this site visit and in the months that followed, the United
States explored various alternatives with the District in an effort to formulate a plan that would best
meet LI SD’s dese gregation obligations. See Swann v . Char lotte-Mecklenburg Bd. of Educ. ,402
U.S. 1,21 (1971) (“it is the respon  sibility of local authorities ... to  see to it that future school
construction and abandonment are not used and do not s erve to per petuate or re -establish the dual
system”); Monteilhv. St. Landry Parish Sch. Bd. , 848 F.2d 625, 631 ( 5th Cir. 1988) (“school
districts have an affirmative duty, overriding all other considerations with re spect to the locating of
new schools, except where inconsistent with proper operation of the sc hool system as a whole[,] to
seek means to eradicate the vestiges of the dua | system” (internal quote omitted)); United States v.

Hendry County Sch. Dist., 504 F.2d 550, 554 ( 5th Cir. 1974) (“We cannot tolerate resegregation of
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a former dual school system, and the School Board . . . mus t demonstrate that the new construction
will not tend to promot e such a relapse”); see also Harris v. Crenshaw County Bd. of Educ., 968
F.2d 1090, 1095 (11th Cir. 1992) (“school officials are obligated not only to avoid any official action
that has the effect of perpetuating or reestablishing a dual school system, but also to render decisions
that further desegregation and help to eliminate the effects of the previous dual school system”).

8. Having taken the ste ps set forth above, the parties now respectfully request that the
Court modi fy its Orde r to appr ove t he ne w a ttendance z ones and t o pe rmit a dditional st udent
transfer exceptions as set forth below.

II1. Propose d Changes to the Attendance Zones

9. Under the Court’ s 1970 Or der, LISD, whi ch is 20 mile s long and four miles wide,
operated 10 schools a nd maintained 28 non-contiguous attendance zones. See Exhibit A. Th ese
zone li nes have not bee n si gnificantly modi fied in 40 year s, and t hey now cause conf usion for
parents, as well as school administrators. For example, some students living on the same street were
zoned to different schools depending upon their race and whether their street address was an odd or
even number. Ina ddition, the school faciliti es are not bei ng full y utili zed, and the size of t he
student populations assigned to the schools ar e disparate — one sc hool serves 287 st udents while
another school serves 585. See supra at 9§ 11.

10. By contrast, under the Distri ct’s proposal, LISD will op erate only seven schools,
with six contiguous att endance zones, i dentified by t he e lementary sc hool 1 ocated in the zone:
Bramlette, Everhart, Johnston-McQ ueen, Williams, South Ward, and Ware. See Exhibit B. Also,
the student populations w ill be more evenly disper sed, with school enrollme nt ranging from 625 to

753. See supra at 9 12.
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11. The District’s enr ollment at the elementa ry schools under the current 1970 Orde r,
using stude nts’ residenti al (911) addresse s as of October 2009 and adj usting the enrollments to

eliminate the impact of Hudson PEP is:

Grade | Black % White % Hisp. % Other % Total
Bramlette PK+5 331 |60.7% | 146 26.8% 55 10.1% 13 2.4% 545
Everhart 1-3 253 | 55.1% 357.6% 170 37.0% 1 0.2% 459
Foster PK-K 223 | 58.1% 17 4.4% 139 36.2% 1 1.3% 384
Johnston 3-5 138 | 31.9% | 240 55.6% 38 8.8% 1p 3.7% 432
McClure 4-5 140 | 48.8% 24 8.4% 123 42.9% ( 0.0% 287
McQueen PK42 160 | 33.8% | 24651.9% 50 10.5% 18 3.8% 474
South Ward | PK-5 200 | 36.6% 20 3.7% 321 58.7% € 1.1% 547
Valley View | PK-5 175 | 29.9% 60 10.3% 341 58.3% ¢ 1.5% 585
Ware PK-5 249 | 55.3% 357.8% 164 36.4% 2 0.4% 450
TOTAL 1869 | 44.9% | 82319.8 % | 1401 | 33.7% 70 1.7% 4163

12. The District ’s enr ollment at the elementa ry sc hools under the Distri ct’s proposed

attendance zones, using students’ residential (911) addresses as of Oct ober 2009 and adjusting the

enrollments to eliminate the impact of Hudson PEP is:

Grade | Black | % White % Hisp. % Other % Total
Bramlette PK}5 307 |1 49.1% | 160 25.6% 143 ] 22.9% 15 2.4% 625
Everhart PK-5 229 [33.0% | 14721.2% 308 | 44.4% 9 1.3% 693
John./McQ. PK-5 193 |26.3% | 402 54.7% 111 | 15.1% 29 3.9% 735
South Ward | PK-5 | 338 [44.9% | 314.1% 381 | 50.6% 3 0.4% 753
Ware PK-5 309 1473% | 253.8% 314 | 48.1% 5 0.8% 653
Williams PK-5 494 170.5% | 507.1% 152 | 21.7% 5 0.7% 701
TOTAL 1870 | 45.0% | 815196 % | 1409 | 33.9% 66 1.6% 4160

13. The enrollment data indicates that LISD’s plan will not hinder the d esegregation

of the District’s schools. For example, unde rthe 1970 plan, the white enrollm ent at two of

? The parties are unable to discern the cause of the discrepancies in the total number of students, compare
4 11 (4163 students) with 9 12 (4160 students), because the data u sed to create these chart s was obtained
from the same source. Ho wever, the data was retrieved from that source on t wo separate dates, which
may have led to the differences in the numbers. Regardless, the parties contend that the differences are de
minimums, and should not have an impact on the Court’s decision.

6
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LISD’s nine elem entary schools (Johnston and McQueen) deviated by m ore than 15% of the
district-wide white enrollm ent at the elem entary grade level, while the African-Am  erican
enrollment at one of nine schools (Bram lette) de viated more than 15% from the district-wide
African-American enrollment.” Under LISD’s proposal, three of ~ the District’s six elem entary
schools (Johnston-McQueen, South Ward, and Ware) deviate by more than 15% of the district-
wide white enrollm ent and two of the sc  hools (Johnston-McQueen and W illiams) deviate by
more than 1 5% of the d istrict-wide African-American enrollment. The parties note, however,
that South Ward and Ware devi ate from the di strict-wide enrollment by only 0.5% and 0.8%
respectively. Also, the Hispanic en rollment at each of the elem entary schools will fall within a
+/—15% ratio.’
IV.Hud _son PEP

14.  As illustrated above, see infra at § 3, the enrollment at Hudson PEP is predominately
white, and t he Unit ed States has notifi ed t he Di strict that this pattern  of enrol Iment should be
examined to determine whether any remedial action is warranted.

15. In response, LISD has agreed to conduct a com prehensive evaluation of the policies

and pr actices it uses to assign students to H ~ udson PEP to determine whether any practicable

* One method the parties used to determine if a sch ool is racially identifiable is to assess whether the
student enrol Iment at the school, by race, deviate by +/—15% of the corresponding district-wid e
enrollment for the relevant grade level.

* LISD’s prop osal is not expected to significantly impact the enrollment at the District’s middle schools.
The feeder pattern for the District’s middle schools is as follows: (1) Everhart and South Ward to Forest
Park Middle School; (2), Ware and William s to Fo ster Middle School; and (3) Johnston-M cQueen and
Bramlette to Judson Mid dle School. T o the extent th ere is any impact, the pro posal appears to im prove
the racial co mposition of the m iddle schools. F or exam ple, during the 2 009-10 scho ol year, the
enrollment at Judson Middle School, which was 48.1% Black, 46.1% White, and 8.7% Hispanic, deviated
by m ore than +/~15% of the corresponding district-wide enrollment for the relevant grade levels for
White (21.7 %) and Hisp anic (28.9% ) students (Afri can-Americans w ere 4 8.1% of the district-wide
middle school enrollment). Under the proposal, White enrollment at Judson is expected to decrease to
40.0%, African-A merican enrollm ent i s esti mated to be 45. 1%, and Hispanic enrollment is likel y to
increases to 13.4%. Althought he projected enrollmen t of White and Hispanic students will remain
outside the +/~15% ratio, the changes in enrollment shows improvement.

7
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adjustments to those policies and practices can be made to improve African-American and Hispanic
enrollment. The District has agreed to file a report with the Court concerning its findings regarding
this issue on or before March 1, 2011.

V. Proposed Changes to the Transfer Restrictions

16. As noted above, the Court’s 1970 Or der allo ws intra-district M-to-M transfers, a s
well as inter-district transfers that do not have a cumulative segregative effect. See Plan at 7.

17. To e nsure good faith complia nce wi th the Court ’s Or der, LI SD ha s agr eed that
beginning on or be fore April 15,2011, a nd continuing annually ther eafter, it will mail a noticet o
every parent of a st udent enrolled in grades K t hrough 4 t hat: (1) states that the Court’s Or der
permits M-to-M transfers, which allows any student attending a school at which his or her race is
the majority to t ransfer to another school where t he student’s race i s in the minority and space i s
available; (2) informs them that the District provides transportation to any student who is granted an
M-to-M transfer; and (3) provides them with information on the process to be used t o apply for an
M-to-M transfer, including the deadline for doing so. A sample copy of this notice will be provided
to the United States by April 20, 2011, and annually thereafter.

18. In addition to intra-district M-to-M tran  sfers and i nter-district transfers, LISD
proposes to modify the 1970 Order to permit transfers for the following additional reasons:

a. School Personnel Transfers: Would allow a student whose parent or legal

guardian is a full time employee at a particular school to transfer to that school or,
if that school does not serve the child’s grade level, to transfer to the next closest
school that serves the applicable grade level.

b. No Child Left Behind Public School Choice Transfer (“NCLB”): Would

allow a student who attends a Title I school that does not make adequate yearly
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progress (“AYP” as defined under NCLB) for three or more consecutive years to
transfer to another school within the District that has met AYP. If any such
transfer will have an adverse impact on the desegregation of the District’s
schools, LISD shall take all practicable steps to ensure the transfers do not
promote the segregation of schools by, for example, limiting the number of
potential receiving schools to which a transfer may be granted.

C. Special Education Transfer: Would permit the District, when appropriate, to

reassign students to obtain special education services required under a child’s
Individualized Education Plan (as required under the Individuals with Disabilities
Education Act) that are unavailable at the student’s home campus.
19. The parties request that the Court modify the 1970 Order to permit the foregoing
additional transfers exceptions.

VI Faculty Reassienment Under the Proposed Re-Zoning

20. The District’s faculty assignment during the 2009-10 school year was:

Grade | Black % White % Hisp. % Other % Total
Bramlette PK}5 18 |52.9% 16 4711% 0 0.0% 0 0.0% 34
Everhart 1-3 16 | 66.7% 2 8.3 6 25.0% ( 0.0% 24
Foster PK-K 10 |43.5% 7 30.4% 6 26.1% ( 0.0% 23
Hudson PEP | 1-5 1 4.5% 2|1 95.5% 0 0.0% 0 0.0% 22
Johnston 3-5 6 25.0% 18 7510% 0 0.0% 0 0.0% 24
McClure 4-5 13 161.9% 523.8% 3 14.3% ( 0.0% 21
McQueen PK+2 5 16.1% | 26 8319% 0 0.0% 0 0.0% 31
South Ward | PK-5 10 |29.4% 13 3812% 11 32.4% ( 0.0% 34
Valley View | PK-5 9 29.0% 13 4119% 9 29.0% ( 0.0% 31
Ware PK-5 4 11.4% | 257114% 6 17.1% ( 0.0% 35
TOTAL 92 |33.0% | 14652.3 % 41 14.7% 0 0.0% 279

21. The District’s faculty assignment under LISD’s proposal is:

‘Grade ‘ Black‘ % |White‘ % ‘ Hisp. ‘ % ‘Other‘ % ‘ Total |

9
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Bramlette PK:5 20 | 44.4% 20 4414% 5 11.1% ( 0.0% 45
Everhart PK-5 20 [43.5% 15 32(6% 11 23.9% ( 0.0% 46
Hudson PEP 1-5 2 7.1% 26 92.9% 0 0.0% 0 0.0% 28
John./McQ. PK-5 13 | 23.6% 42 76/4% 0 0.0% 0 0.0% 55
South Ward | PK-5 17 133.3% 18 3513% 16 31.4% ( 0.0% 51
Ware PK-5 19 |141.3% 17 37.0% 10 31.7% ( 0.0% 46
Williams PK-5 26 | 56.5% 15 32(6% 5 10.9% ( 0.0% 46
TOTAL 117 136.9% | 157483 % 51 14.8% @ 0.0% 317

22. The faculty assignment data ind icates that LISD’s plan m ake strides toward the
desegregation of the District’s faculty. Du ring the 2009-10 school year, the racial com position
of the faculty at sev eral of the schools deviated significantly from the racial composition of the
faculty at the district-wide le vel. For exam ple, Everh art and McClure had a predom inately
African-American faculty, with tw o white teachers ass igned to Everhart and five white teachers
assigned to McClure. See infra at 4 20. On the other hand, four of the 35 teachers at Ware were
African-American, while 26 white teachers were at McQueen. See id. Under LISD’s proposal,
the number of schools with larg e disparities in faculty assignment will be reduced significan tly,
see infra at9 21, and the District has agreed to m onitor its faculty assignm ents closely,
particularly the assignments it makes to Johnston-McQueen, Williams, and Hudson PEP.

VII. Re porting Requirements

23. To e nsure t he Distric t ma kes conti nual pr ogress towar d ac hieving unit ary stat us,
LISD has agreed to p rovide to the United States and f ile with the Cour t a re port containing the
following information by no later than October 15, 2010, and continuing annually thereafter:
a. The total number and percentage of students, by race/ethnicity and grade level,
assigned to each school operated by the District.
b. The total number of students who have requested intra-district transfers,

indicating for each such request: the student’s race/ethnicity; grade; sending

10
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school (school the student is zoned to attend); receiving school (school to which
transfer is sought); reason for the transfer request; whether the District granted or
denied the transfer; and the reason for granting or denying the transfer. The
District also shall provide the same information for inter-district transfers.

c. The total number and percentage of teachers and administrators, by race/ethnicity
and position, assigned to each school operated by the District, specifically
indicating all full-time teachers, part-time teachers, principals and assistant
principals, and other certified personnel, such as guidance counselors and
librarians. The District shall also list the number of new teachers and
administrators who were hired during the preceding year, by race/ethnicity,
position, and school.

d. The total number and percentage of non-certified staff, by race/ethnicity and
position, assigned to each school operated by the District, specifically indicating
all full-time and part-time coaches and paraprofessional classroom aides.

VIII. Concl usion

24.  WHEREFORE, PR EMISES CONS IDERED, LISD and the Unit ed States
respectfully request that the Co urt modi fy the 1970 De segregation Order to permit the District’ s
adoption of the new attenda nce zones identified in Exhibit B and t o permit the additional transfer
exceptions specified in this joint motion.
UNITED STATES OF AMERICA R OGERS, MORRIS & GROVER, L.L.P.

THOMAS E. PEREZ
Assistant Attorney General

/s/ Mark A. Dann
by permission - Richard A. Morris

11
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AMY L. BERMAN, Esq.
JOHN R. MOORE, Esq.
MARK A. DANN, Esq.

U.S. Department of Justice
Civil Rights Division 5718
950 Pennsylvania Avenue, NW
Patrick Henry Building, Suite 4300
Washington, DC 20530

Tel.: 202-616-9939

SHEILA

Attorneys for Plaintiff-Intervenor,
United States of America
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Telephone:

RICHARD A. MORRIS
State Bar No. 14497750
HADDOCK
State Bar No. 00790810
Westheimer, Suite 1200
Houston, Texas 77057
713/960-6000

Facsimile: 713/960-6025

Attorneys for the Defendant,
Longview Independent School District
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CERTIFICATE OF SERVICE

I hereby certify that on the 13th day of December, 2010, I electronically filed the
foregoing Joint Motion to Modify Desegregation Order with the Clerk of Court using the
CM/ECEF system and notice was electronically provided to the following CM/ECF system
participants.

Amy I. Berman, Esq.
Mark A. Dann, Esq.
U.S. Department of Justice
Civil Rights Division
950 Pennsylvania Ave., N.W.
Education Opportunities Section
Patrick Henry Building, Suite 4300
Washington, DC 20530

Attornegl_ for Defendant



