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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Manuel de Jesus Ortega Melendres, on No. CV-07-2513-PHX-GMS

behalf of him self and all others similarly

situated; et al. ORDER APPOINTING MONITOR
Plaintiffs,

V.

Joseph M. Arpaio, 1 n hisindi vidual and
official capacity as  Sheriff of Maricopa
County, AZ; et al.

Defendants.

Pending before the Court is the selection of a monitor to administer this Court’s
Supplemental Perm anent Injunction/Judgm ent Order. (Doc. 606.) In the process of
researching, interviewing and selecting mon itor candidates, the Co urt obtained some
information and drew som e conclusions ab out the interpretation of the Supplemental
Permanent Injunction/Judgment Order, which, absent objection of the parties, it will
implement going forward. It therefore sets forth the backgr ound that resulted in those
facts and conclusions and indicates the monitor selected.

BACKGROUND
After this Court issued its Findings of Fact and Conclusions of Law (Doc. 579) in
late May 2013, it held a status conference w ith the parties on June 14, 2013 ( Doc. 582).
At that tim e, both parties indicated their de sire to agree upon the terms of a mutually
satisfactory consent decree to implement the order rather than havi ng the C ourt impose

an order of its ow n. (Doc. 586 at 68, 18-21.) Further the Defenda nts expressed their
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commitment “to proceed with making meaningful, positive changes for the betterment of
the community and for the law enforcement operations.” (/d. at 6-8.)

Subsequently, on A ugust 16, 2013, the parties filed a joint report in which the
parties avowed to the Co urt that although they were unabl e to consent to all of the terms
of such an order, the y were “able to reach agreement on a substanti al number of terms.”
(Doc. 592. at 4:8-10.) The pa rties included a Proposed Cons ent Order that illustrated the
agreed upon provisions in black print. (Doc. 592-1.) Those areas of substantial agreement
included, among other things: establishing a MCSO Implementation Unit and performing
an internal agency -wide assessment ( Id. at 11-12), the implementation of specific
policies, procedures and training to ensure constitutional policing and to comply with the
Order ( Id. at 13-32), the documentation of tra ffic stops a nd the natur e of other
specifically identified data to be collected to ensure that the MCSO was com plying with
the terms of the Court’s injunctive order (  Id. at 33—40), t he vi deo-monitoring of all
MCSO stops, and pr ocedures for the a dequate supe rvision a nd evaluation of officer
performance, including t he creation, im plementation and supervisor y use of an early
identification system (/d. at 40-51) t o alert supervis ors of possibly unaccept able deputy
conduct together with periodic evaluation sessions.

The parties also identified a dozento  pics on w hich the y ha d not arrived at
agreement. (Doc. 592 at 4-10.) Principal  areas of disagreement included whether a
monitor should be appointed to implement the terms of the order to which the parties had
otherwise agreed, whether or not the Court ~ would require the MCSO to establish and
implement more effective in ~ ternal com plaint intake proces sing, and whether a
community advisory board shoul d be appointed, and, if so, the extent of that Board’s
authority. Further, even though the parties were able to ag ree on the need for a number
of detailed prescriptive measures to be entered by the order, there remained disagreement
as to a num ber of the necessary details of such m easures, for exam ple the am ount of
training hours neede d, or the num bers of de puties that an indi vidual sergeant coul d

supervise within the MCSO. The parties indicated their respective proposals on each area
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of the proposed order on which they could not agree by color-coding the provisions of the
proposed decree which were separately proposed or objected to by one of the parties.

The Court granted the parties leave to file briefs regarding the remaining contested
provisions, (Doc. 593), and on August 30, 2013, the Court held a status conf erence with
the parties to address those issues in a hear  ing that lasted m ost of the da y (Doc. 603)
during which the Court in quired into the details of the agreem ents and disagreem ents of
the parties as represented by the propose ~ d or der. Am ong ot her things, during this
hearing, the MCSO indicated that it was prep aring to implement an E-ticket system an d
already had an Intergraph system in place that would record traffic stop data from the E-
ticketing system once it was procured. MCSO suggested that from that system, as well as
its current CAD operating system , it could obtain much if not all of the traffic stop data
called for by t he propose d orde r. It furthe r indicated that the EIS system that was
required by the order could be operated by using an a vailable software system identified
as [A-Pro. Plaintiffs noted at least tentat  ively that t hey did no t take a position with
respect to MCSO’s assessme  nt that the se progra ms might provide t he basic tools
necessary to accomplish the categories of data collection and early intervention analysis
to which they had agreed. Tr. 30-44.

Further, at that hearing, the C  ourt note d that the parties had agreed in their
proposed order that the MCSO would mount cameras in its vehicles that conducted traffic
stops involved in e nforcing immigration-related laws within specified time periods after
the effective date of the order. But the prov ision proposed by the parties asked the C ourt
to consider the necessity of obtai ning funding for the vehicle-m ount cameras from the
Maricopa County B oard of Supervisors. The Court noted that requiring the use of lapel
or body-mount cameras would be less expensive for the parties, and, it appeared to the
Court, such cameras might be as effective for accomplishing the purposes of the order. It
further noted other methods of f inancing th e cam eras and calcula ted the tot al am ount,
given the estimates of the parties, for providing a camera to each MCSO unit. The Court

then indicated to the parties that it was willing to include w ithin the order the potential
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acceptability of the use of the less expensive lapel or body mount cameras, but it was not
inclined to get involved in funding battles between the MCSO and the Maricopa County
Supervisors. Whe n both parties advised th e Court that they preferred that the order
require the more expensive vehicle-mounted cameras, the Court agreed to do so, but told
the parties that its order would not be contingent on funding from the MCSO supervisors.
Both parties acknowledged their understanding of such a limitation. Tr. at 97-101.

After the hearing, the Court subsequent ly m ade the decisions pertaining t o the
matters of disagreem ent betwee n the partie s and entered its Supplemental Permanent
Injunction/Judgment Order on October 2, 2013. (Doc. 606.) The parties’ Proposed
Consent Order (Doc. 592- 1) formed the basis and provi ded the exact language for m ost
of this Court’s Order, though at times the proposed order’s provisions were re-arranged
for organizational clarity. F or the most part, this Court adopted the “substantial number
of terms” to w hich the parties had bot h agreed. The C ourt decided the rem aining issues
on w hich t here was disagreem ent based on th e C ourt’s previous rulings, the parties’
briefings, and the information presented at the status conference.

After the Order was promulgated, the parties could not agree on the selection of a
monitor. Pursuant to the term s of the Order, it was thus le  ft to the Court to select a
monitor from the six candidates, three of whom were submitted by each party. In
selecting the monitor, the Court interviewe  d the four candidates that it determined
merited further inquiry.' In conducting the interview, and to assess the preparedness and
general knowledge of the candidates, the Court, among other things, inquired about some

of the terms of both its May injunction and its October Order, and the various software

' The writ ten proposal of one of the ca  ndidates did not co rrectly identify the
parties to this lawsuit, and seemed to misst ate the terms of the Order. Thus, while the
candidate had a good reputation in the industry, the Court did not deem that the candidate
merited further inquiry. Further, after cons ideration of the partie s’ objections, the Court
concurred that, despite an otherwise meritorious reputation, it would be inappropriate for
the monitor team to include a member of the  former law firm for th e Plaintiffs in this
action. While it considered the other ob%ections to various candidates submitted by the
parties, it did not de em any of them sufficient to preclude further investigation of t he
remaining candidates. Each of the remaining four merited serious consideration.

_4-
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and systems that the parties had indicated to the Court coul d be us ed to implement the
Order.

In that process the Court learned that  virtually all of the candidates who were
familiar with IA-Pro, regardless of the party that sugge sted the candi date, were of the
opinion that the off-the-shelf product would likel y require significant customization to
provide the data anal ysis required by the Ea rly Intervention System agreed to by the
parties, and entered in the Court’s Order. The Court so advises the parties.

Second, the Court learned that while the views of the monitor candidates varied on
the question, all agreed that there were signi ficant competing merits in both body-mount
and traffic m ount cameras in accom plishing the purposes set forth in this Court’s May
Order. In1ight of the views of t he parties clearly expressed to th e Court on August 30,
2013, the Court will not change the terms of th e October Supplemental Order at this time
without the further i nput of the parties. The C ourt acknowledges that the parties, and
subsequently the C ourt, worked to arrive, wh ere it was possible, at order pr ovisions that
had the parties’ agreement so as to enha nce the possibility for efficient and economical
implementation of the Order ev en in a case involv ing significant disagreem ents. The
Court appreciates the efforts the parties made to come to agreement, believes that such
effort justifies the time take n in providing the parties such an opportunity, and continues
to expect the good faith efforts by the parties in the implementation of the Order that they
have had a substantial role in creating.

Nevertheless, the Court informs the partie s that, as with the other terms of the
Order, if alternative methods can be demonstrated as similarly effective in accomplishing
the terms of this Order which are more cost-e ffective or have other advantages, the Court
will consider amending the Or der to incorporate needed fl exibility upon receiving the
recommendation of the parties and the monitor. Provisions for such amendments already
exist in the Order.

Further, during the time that the Court was interviewing the monitor candidates,

the MCSO sought from the Mari copa County Board of Superv isors additional funding to
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implement the terms of the Or der. As the Court has previ ously indicated, it woul d be
inappropriate for the Court to in sert itself into the question of what, if any, additi onal
amounts should be budgeted t o the MC SO by the Board of Supervisors to effectuate the
terms of the Court’s October Order. Neverthe less, the County has apparently allocated
the necessary funding. To th e extent that the County Admi nistration believes that it has
recommendations that m ight more efficiently implement the terms of the Court’s May
injunction that are separate from those of the MCSO, the monitor is authorized to receive
and evaluate such suggestions.

After the Court’s evaluati on of the monitor candidates submitted by the parties,
the Court selects Robert Warshaw and his corporation as the monitor in this action. The
parties have his conta ct information and are directed to contact hi m directly to pr oceed
with the implementation of the Order.

IT IS THEREF ORE ORDERED that Robert Wars  haw of Warsha w and
Associates, Inc. is appoi nted as Monitor in this matter. The parties have his contact
information and are directed to contact him directly to proceed wi th the implementation
of the Order(s).

Dated this 17th day of January, 2014.

/G. Murray Snow
United States District Judge




