
IN THE UNITED STATE! DISTRICT COURT
FO R TH E SOU TH ERN DISTRICT OF FLORIDA

CASE NO. 05-23037-ClV-JORDAN/O'SULLIVAN

FLORIDA PED IATR IC SOC IETY/THE

FLORIDA CHAPTER OF THE AM ERICAN

ACADEM Y OF PEDIATRICS; FLORIDA

ACADEM Y O F PEDIATRIC D ENTISTRY ,

INC., et al.,

Plaintiffs,

VS.

LIZ DUDEK , et. aI.,

D efendants.

1
AM EN DED FINDING S O F FACT AND CON CLUSIO NS O F LAW

This is a class and representative action in w hich plaintiffs seek declaratory

and injunctive relief from Florida officials responsible for the state's Medicaid

program . Plaintiffs contend that the Florida M edicaid program  has failed to

provide Florida children w ith access to m edical and dental care in accordance with

the EPSDT, Reasonable Prom ptness, Equal A ccess, or Outreach requirem ents

under the M edicaid Act, 42 U.S.C. j 1396 et seq.

1. PR OCEDU R AL H ISTO RY

This action was initiated in 2005 by the Florida Pediatric Society, the Florida

Association of Pediatric Dentists, and on behalf of a num ber of individual children

in the M edicaid program by their parents or legal guardians. The suit was brought

against the Secretary of the Florida A gency for Health Care A dm inistration

($$AHCA''), the Secretary of the Florida Department of Children and Family

i All am endm ents to the prior findings of fact and conclusions of law are in bold type.
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Services (tçDCF''), and the Surgeon General and agency head of the Department of

ççDOH'') in their oftscial capacities.z AHCA çtis designated as the singleHea1th ( ,

state agency authorized to m ake paym ents'' for covered m edical goods and services

under Title X1X of the Social Security Act, to the extent that such services are

provided to eligible individuals by qualified Medicaid providers. See Fla. Stat. j

409.902. DCF is responsible for making M edicaid eligibility determ inations under

Florida law. See Fla. Stat. j 409.963. DOH has been delegated the responsibility

to administer the Children's Medical Services (ttCMS'') program, which is

responsible for ensuring that M edicaid children w ith special health care needs

3 F1a Stat. jj 391.016, 391.021(3), 391.026.receive M edicaid services. .

Plaintiffs' second am ended complaint alleged various violations of the

federal M edicaid statutes, arguing those statutes provide them a private right of

action under 42 U.S.C. j 1983. Specifically, the second amended complaint

alleged violations of (1) 42 U.S.C. j 1396a(a)(8) and (a)(10), requiring that

children receive m edical and dental services known as the Early Periodic

Screening Diagnosis and Treatment (CIEPSDT'') (tCEPSDT Requirements''), and to

do so with reasonable promptness (Count 1) (ssReasonable Promptness''); (2) 42

U.S.C. j 1396a(30)(A), requiring that rates for reimbursing medical and dental

providers be set, inter alia, so as to secure access to care for children that is equal

to that of other children in the same geographical area (Count 1l) (sçEqual Access'');

(3) 42 U.S.C. j 1396u-2(b)(5) regarding l-IM os (Count 111); and (4) 42 U.S.C.

j 1396a(a)(43) requiring that the states conduct outreach programs to inform

individuals determ ined to be eligible for M edicaid of the availability of services

2 For shorthand
, 1 will som etimes refer to the agencies as defendants in this Order.

3 tttchildren with special health care needs' m eans those children younger than 21 years

of age who have chronic physical, developm ental, behavioral, or emotional conditions and who

also require health care and related services of a type or am ount beyond that which is generally

required by children.'' Fla. Stat. j 391.021(2) (2009).
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and to insure such patients requesting those services are able to receive them

(Count 1V) (ççoutreach'').

D efendants filed a m otion to dism iss all four counts, arguing that the

M edicaid Act did not provide privately enforceable rights perm itting such actions

to be enforced under 42 U.S.C. j 1983. On January 1 1, 2007, l denied the motion

to dism iss as to three of the four claim s, dism issing Count III because 1 found that

no enforceable right exists under j 1396u-2(b)(5). D.E. 40.

Following discovery, the issue of class certification was referred to U.S.

M agistrate Judge M cA liley for a report and recomm endation. On July 30, 2008,

M agistrate Judge M cA liley recom m ended that certain additional plaintiffs be

perm itted to intervene. I affirmed that ruling as to K .V ., S.C., K.S., and S.B. only.

D.E. 268. M agistrate Judge M cA liley, following briefng and argum ent, found the

requirem ents of Rule 23 satisfied in an extensive report and recom mendation. D .E.

613. After further briefing and argument, l overruled defendants' objections and

certified a class for declaratory and injunctive relief consisting of all Florida

children eligible for EPSDT services under the M edicaid Act. D .E. 671. A s part

of that decision, l found that at least one nam ed plaintiff had standing to advance

each of the three rem aining counts w ith respect to each of defendants. See Class

Certification Order. D .E. 671, p. 3-5. Defendants filed a request for interlocutory

review of the class certification order, which was denied by the Eleventh Circuit on

December 1, 2009.

Prior to trial, defendants filed a motion for summary judgment arguing that

the M edicaid statutes failed to provide a private right of action and that none of

plaintiffs had standing. I denied this m otion on September 30, 2009. D .E. 672.

Trial began on December 9, 2009, consisted of 94 trial sessions, and ended in

January of 2012. Following the close of the evidence, the parties submitted

proposed findings of fact and conclusions of law and presented closing argum ents
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on M arch 26-27, 2012. These sndings relate to defendants' liability and plaintiffs'

entitlement to declaratory relief. Federal jurisdiction exists under 28 U.S.C. j

1331, j 1343(a)(3) and j 1343(a)(4), as this is a civil action under 51983 for

declaratory and injunctive relief under Title X1X of the Social Security Act, 42

4U
.S.C. jj 1396 c/ seq.

ll. SUM M ARY OF PARTIES' POSITIONS ON ISSUES TRIED

Plaintiffs contend that the Florida M edicaid program has failed to provide

Florida children with access to m edical and dental care in accordance w ith the

EPSDT, Reasonable Promptness, Equal A ccess
, or Outreach requirem ents under

the M edicaid Act. Plaintiffs allege that a num ber of structural
, tinancial, and

adm inistrative barriers result in children not receiving the access to care to which

they are entitled to under federal law . Plaintiffs categorize these violations into six

categories:

First, plaintiffs subm it that Florida's M edicaid reimbursem ent stnlcture is

fundam entally inconsistent w ith the Federal M edicaid Act. Florida determ ines

reimbursem ent, plaintiffs argue, by a ttconversion ratio'' w ith respect to the setting

of reimbursement rates for most medical procedures so as to assure ddbudget

neutrality,'' while failing to consider whether such rates are suffcient to m eet

federal requirem ents. Plaintiffs contend this is a per se stnlctural violation of the

guarantees of access to EPSDT services, to receive required care with reasonable

promptness, and the right to equal access to care.

Second, plaintiffs contend that Florida has violated the federal M edicaid Act

by wrongly terminating thousands of young children from eligibility who were in

fact entitled to çscontinuous eligibility.'' M oreover, when eligibility was restored
,

these children were often itswitched'' to a different primary provider than the one

4 A the parties have agreed
, an additional hearing on the issue of injunctive relief will bes

held at a later date.

4
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whom the parent had initially selected. Plaintiffs contend these issues affect tens

of thousands of M edicaid children each year, who are denied their rights to EPSDT

services and their right to receive such care with reasonable prom ptness.

Third, plaintiffs argue the children are not receiving the prim ary care to

which they were entitled under the EPSDT Requirem ents, as evidenced by the fact

that hundreds of thousands of children do not receive any preventative health care

according to the official

M oreover, the percentage

EPSDT reports subm itted to the federal governm ent.

of children receiving certain aspects of preventative

health care, such as lead blood screens, was extrem ely low . Plaintiffs point to

legislative budget requests (ççLBRs'') that AHCA has submitted to the legislature

calling for increases in reim bursem ent for child health check-ups, blood lead

screening and outreach, as evidence that Florida's program  w as not in compliance

with federal law .

Fourth, plaintiffs m aintain that M edicaid children face long delays and

unreasonable obstacles in receiving access to specialist care in m any areas of the

states. Receiving specialist care, plaintiffs argue, is a federal right as part of the

EPSDT Requirements under 42 U.S.C. j l396d(r)(5), the reasonable promptness

provisions, and under 42 U.S.C. j 1396a(a)(43) for children requesting such

services. Plaintiffs point to adm issions m ade by senior AH CA officials that

Florida M edicaid recipients face a critical lack of access to specialist care, surveys

of AH CA area offices reflecting acute shortage of specialists, and the testim ony of

both primary care physicians and specialists with respect to the difficulties and

delays in ûnding specialists to treat children on M edicaid.

Fifth, plaintiffs contend that Florida fails to provide children w ith access to

dental care, which is one of the EPSDT Requirem ents under the M edicaid Act.

They point to ofscial govem m ent reports show ing Florida was ranked the worst

state in the country w ith only 21%  of children on M edicaid receiving dental care.
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Plaintiffs argue that low reimbursem ent rates for Florida dentists who accept

M edicaid children were the principal reason for this failure. As a result, they

argued, m any dentists refused to treat M edicaid children.

Sixth, plaintiffs contend that the state has violated j 1396a(a)(43) by using

an application form that was unnecessarily com plex and elim inating the statewide

outreach program  designed to infol'm  M edicaid-eligible children of their rights to

services. Plaintiffs argue that over 250,000 Florida children are eligible for but not

enrolled in the M edicaid program .

Defendants argue that the nam ed plaintiffs lack standing because they did

not have a problem receiving needed care and face no reasonable prospect of a

future denial of care. Defendants further object to the certification of a class on

m ultiple legal grounds, including that plaintiffs have failed to demonstrate

adequate evidence of injury. Defendants also contend that the relevant federal

M edicaid statutes do not create enforceable private rights of action. They argue

the statutes lack clarity as to the m eaning of tçreasonable promptness'' and ddmedical

assistance.''

A s to the m erits, defendants argue

Florida s4edicaid prograna.

yvere able to receive it.

injuries for some claims such as outreach to the uninsured, difficulties in applying

for M edicaid, and issues w ith continuous eligibility or delays in activation of

newborns.

no system ic problem s existed in the

Defendants m aintain that children who needed care

Indeed, defendants argue, plaintiffs failed to prove any

W ith regard to any delays in receiving medical care, defendants argued that

delays were not closely connected to defendants' custom or policy, nor that the

delays w ere widespread and pervasive enough to support a fnding of a custom or

class-wide liability. D efendants further contended that plaintiffs' position was

based on overstated statistical and unreliable anecdotal inform ation.
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Defendants assert that plaintiffs failed to prove they were harm ed by low

provider reimbursem ents. They contend that AHCA 'S prior LBRS are not adequate

evidence that program funding w as so low it violated federal law . D efendants

sim ilarly claim that surveys of the state's problem s in accessing specialist care are

inaccurate. They argue there is no reliable proof to show the availability of care in

a geographic region. They fault plaintiffs for failing to provide a quantitative

analysis or benchm arks against which the court could compare access to M edicaid

w ith access to private insurance. lnstead, they argue that plaintiffs' proof consists

of isolated anecdotes that fail to support their claim s.

In addition, defendants argued that the state now does a better job through

m anaged care and other initiatives in m aking sure children receive access to care,

claim ing that the record shows abundant outreach by the state and its partners.

They argue im provem ents have occurred, such as a recent increase in dental

reimbursem ent.

111. TH E NAM ED PLA INTIFFS AND STA NDIN G

A. Legal Requirem ents for Standing

To prosecute a case as a class action, Sdthe nam ed plaintiffs m ust have

standingg.j'' Vega v. T-Mobile USA Inc., 564 F.3d 1256, 1265 (1 1th Cir. 2009)

(citations omitted). For a plaintiff to have Article ll1 standing:

(1) ghe must prove that he hasj suffered an injury in fact-an invasion
of a legally protected interest which is (a) concrete and particularized
and (b) actual or imminent, not conjectural or hypothetical; (2) there
must be a causal connection between the injury and the conduct
complained of-the injury has to be fairly traceable to the challenged
action of the defendant, and not the result of the independent action of

some third pal'ty not before the court; and (3) it must be likely, as
opposed to merely speculative, that the injury will be redressed by a
favorable decision.
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Bloedorn v. Grube, 631 F.3d 1218, 1228 (1 1th Cir. 201 1) (citations omitted). $$1n

essence, the question of standing is whether the litigant is entitled to have the court

decide the m erits of the dispute or of particular issues
.'' Warth v. Seldin, 422 U .S.

490, 498 (1975).

Plaintiffs bear the burden of establishing the elem ents of standing. Lujan v.

Defenders of Wildlfe, 504 U.S. 555, 561 (1992). Since standing is not a ttmere

pleading requirementl) but rather an indispensable part of the plaintiffs case, each

element m ust be supported in the sam e way as any other m atter on which the

plaintiff bears the burden of proof, i.e., with the manner and degree of evidence

required at the successive stages of the litigation.'' 1d. (citations omitted). Thus, at

trial, plaintiffs must set forth specific facts to prove standing. 1d. And if

controverted, those facts ttmust be supported adequately by the evidence adduced

at trial.'' 1d. (citation omitted).

W here a plaintiff seeks only prospective relief
, as is the case here, he must

prove not only harm, but also t1a çreal and immediate threat' of future injury in

order to satisfy the çinjury in fact' requirement.'' Koziara v. City of Casselberry,

392 F.3d 1302, 1305 (1 1th Cir. 2004) (citations omitted). ln other words, he Ssmust

show a suffcient likelihood that he w ill be affected by the allegedly unlawful

conduct in the future.'' 1d. tç'ro be likely enough, the threatened future injury must

pose a irealistic danger' and cannot be merely hypothetical or conjectural. How

likely enoughr,j is a necessarily qualitative judgment.'' Florida State

Conference OfNLA.A.C.P. v. Browning, 522 F.3d 1 153, 1 161 (1 1th Cir. 2008).

An injury tdmay exist solely by virtue of Sstatutes creating legal rights, the

invasion of which creates standingl.l''' Warth, 422 U.S. at 500. As 1 have

explained in my prior nllings, D.E. 541 and 67 1, the alleged injuries in this case

are the delay and denial of healthcare and the lack access to m edical services and

information. D.E. 541 at 6-7. These injuries, 1 now find, resulted from defendants'

8
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failure to satisfy their statutory obligations under the M edicaid Act. Specifically,

as w ill be discussed m ore fully below in the findings of fact, defendants have

engaged in several unlawful policies and practices, including: (1) failing to provide

children with continuous eligibility as required by law; (2) switching children from

one M edicaid program to another without their parents' knowledge or consent; and

failing com ply w ith M edicaid's equal access m andate by setting

reimbursem ent rates so low that doctors refuse to participate in the M edicaid

program .

Continued exposure to these policies and practices is sufficient to satisfy the

injury-in-fact requirement. To prove a real and immediate threat of future injury,

plaintiffs need only show that ttthe anticipated injury (willj occur withrinj some

tixed period of time in the future, not that it (willl happen in the colloquial sense of

soon or precisely w ithin a certain number of days, weeks or m onths.'' Browning
,

522 F.3d at 1 16l .

Moreover, as the Eleventh Circuit has recognized, when future injuries are

the result of an injurious policy, as opposed to random unauthorized acts, ttit is

significantly more likely that the injury will occur again.'' 31 Foster Children v.

Bush, 329 F.3d 1255, 1266 (1 1th Cir. 2003); see also Church v. City ofHuntsville,

30 F.3d 1332, 1339 (1 1th Cir. 1994) (holding that plaintiffs had standing where

they çtalleged that it is the custom , practice, and policy of the City to com m it the

constitutional deprivations of which they complain''). Because plaintiffs are

unable to dtavoid future exposure to the challenged course of conduct in which the

(governmentj . . . engagesy'' id. at 1338, the injurpin-fact requirement of standing

is satisfed.

Plaintiffs have also dem onstrated the second element of standing-

causation. To prove causation, plaintiffs m ust show  that their prospective harm s

are ççfairly traceable'' to defendants' non-com pliance w ith the M edicaid Act. See

9
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Sicar v. Chertoffi 54l F.3d1055, 1059 (1 1th Cir. 2008).llere, there is a direct

connection betw een defendants' failure to properly discharge their statutory duties

and plaintiffs' injuries.

The Florida legislature designated AHCA Ccas the single state agency

authorized to m ake paym ents for m edical assistance and related services under'' the

M edicaid Program. Fla. Stat. j 409.902(1). It is responsible for assigning

m anaged care providers and prim ary providers to M edicaid patients. AHCA is

also tasked with setting reimbursement rates to Medicaid providers. 1d. at j

409.908. The reimbursem ents must be tdconsistent w ith efficiency, econom y, and

quality of care and (must beq sufficient to enlist enough providers so that care and

services are available under the plan at least to the extent that such care and

services are available to the general population in the geographic area.'' 42 U.S.C.

j 1396a(a)(30)(A).

D CF is responsible ttfor M edicaid eligibility determ inations, including, but

not lim ited to, policy, rules, and the agreem ent w ith the Social Security

Adm inistration for M edicaid eligibility determ inations for Supplemental Security

lncome recipients, as well as the actual detenuination of eligibility.'' Fla. Stat. j

409.902(1). In essence, DCF is responsible for any changes made to a Medicaid

recipients' eligibility status.

DOH, through its Children's MedicalServices ((çCMS'') program, must

tdgpjrovide essential preventive, evaluative, and early intervention services for

children at risk for or having special health care needs, in order to prevent or

reduce long-term disabilities.'' 1d. at j 391.016(2). ln administering the CM S

program, DOH's duties are, among other things, to: (l) ççprovide or contract for the

provision of health services to eligible individualsi'' (2) çtdetermine the medical and

financial eligibility of individuals seeking health services from the program ,'' id. at

j 391.026(1), (3), (9); and (3) dsreimburse healthcare providers for services

10
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rendered through the (CMSq networkl.q'' 1d. at j 391.045(1). Like AHCA, DOH

m ust establish reim bursem ents rates that will encourage providers of health

services to participate in Medicaid. See 42 U.S.C. j 1396a(a)(30)(A).

A ll three defendants bear the responsibility of inform ing M edicaid recipients

of their rights to certain services under the M edicaid program. See id. at j

1396a(a)(43)(A).

The factual record indicates that plaintiffs' injuries are fairly traceable to

defendants' failure to satisfy these statutory obligations. 1 find that several of the

nam ed plaintiffs experienced delay in receiving, or com plete denial of, medical

services because defendants did not provide continuous eligibility as required by

law . Defendants have also en-oneously ttsw itched'' som e of the nam ed plaintiffs

from  one M edicaid plan to another without the patient's knowledge or consent,

which also caused delays or denials in the provisioning of healthcare.

I further find that plaintiffs experienced insufficient access to m edical care

because AH CA 'S and DOH 's reimbursem ent rates are so low that they fail çûto

enlist enough providers so that care and services are available . . . at least to the

extent that (theyj are available'' to those with private insurers. 42 U.S.C. j

1396a(a)(30)(A). Moreover, 1 find that defendants did not inform plaintiffs of

services that are available to them , which resulted in several of the nam ed plaintiffs

being unable to take advantage of medical services to which they are entitled. The

evidence presented at trial makes clear that plaintiffs' injuries are directly

attributable to defendants' unlaw ful conduct.

W ith respect to redressability, çtthere is ordinarily little question'' that where

government action has caused a plaintiff s injury, ç1a judgment preventing or

requiring the action will redress it.'' Lujan, 504 U.S, at 561-62. Redressability

here is inherent in a declaration, and if necessary, an injunction, against future

terminations of continuous eligibility or switching, or requiring the elimination of
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barriers to enrollm ent and receipt of service, such as

application or low reim bursem ent rates.

in the Florida ACCESS

Previously, in a pre-trial ruling, I found that plaintiffs do not have standing

to bring Count 11 (lack of access to medical care) against the head of DCF because

they failed to m eet the causation requirem ent. D .E. 541 at 8. D CF has no

authority to set or m odify M edical reim bursem ent rates. By law, the responsibility

for settings rates resides in AHCA and DOH. See Fla. Stat. jj 409.908; 391.045.

1 further found that plaintiffs do not have standing to sue D OH for purposes

of Count IV . D .E. 541 at 18. DOH has engaged in extensive outreach activities to

ensure that eligible children living in each of the nam ed plaintiffs' counties w ere

referred to CM S for a determ ination of client eligibility.

In addition, l found that three nam ed plaintiffs have standing to assert the

claims alleged in this case. l concluded that: (1) S.M . has standing to assert Counts

1 against AHCA and DCF and Count IV against AHCA; (2) J.S. has standing to

raise Count 11 against AH CA ;

against DOH . D .E. 541 and 671.

Generally, if at least one nam ed plaintiff has standing to assert each of the

claim s raised, a court need not analyze whether the rem aining nam ed plaintiffs

have standing. See Florida cx rc/. Atty. Gen. v. US. Dep 't of Health tt Human

Servs., 648 F.3d 1235, 1243-44 (1 1th Cir. 201 1) (finding that ttltlhe law is

and (3) T.G. has standing to pursue Counts I and 11

abundantly clear that so long asat least one plaintiff has standing to raise each

claim- as is the case here- we need not address whether the rem aining plaintiffs

have standing'' and collecting cases.), aff'd in part, rev'd in part sub nom. Nat'l

Fed'n oflndep. Bus. v. Sebelius, 132 S. Ct. 2566 (2012).

To preserve an adequate record for appeal, however, l w ill at this tim e

analyze standing for all the nam ed plaintiffs in this case.

B. The Nam ed Plaintiffs

12
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Previously, l ruled that S.M . had standing to proceed against AH CA

and DCF. D .E. 541 at 4-9. I continue to adhere to m y ruling, except w ith

respect to Count IV against DCF. l find that S.M . no longer has standing to

pursue Count IV against DCF given the recent expiration of j 409.9122(2)($

of the Florida Statutes, which delegated to DCF certain outreach and

inform ational responsibilities.

another without his

m other's knowledge or consent. Because his doctor was not a participant in the

new M edicaid plan, S.M . was unable to obtain his EPSDT screening, a critical

appointment, at 18 m onths of age. S.M .'S screening w as delayed for two m onths

while his mother attempted to switch him back to his initial plan. This delay

exposed S.M . to health risks.

On another occasion, S.M . was unable to take a lead blood screening test

because the laboratory w ould take three hours to reach by bus, round trip. S.M .'S

m other w as unaw are that she was entitled to free transportation services through

M edicaid. Furtherm ore, S.M .'S m other was never inform ed that she was entitled to

dental services. S.M .'S doctor w as unable to recom mend a dentist that would treat

S.M . S.M .'S m other called several dentists who purported to accept M edicaid but

was unable to find a dentist willing to treat her son.

S.M.'S injuries were the result of defendants' failure to comply with their

statutory duties and, due to his continuous exposure to defendants' policies and

practices, is substantially likely to experience these types of injuries in the f'uture.

As such, he has standing to assert Count I against DCF and A H CA and Count

IV against AH CA only.

L.C. has standing to assert Count 11 against ACH A . L.C.'S psychologist

recom m ended that he receive intense psychological services, including w eekly

play therapy, because of his severe behavioral issues. His psychiatrist would not

S.M . was dsswitched'' from one M edicaid program to
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provide the therapy because she did not accept M edicaid. L.C.'S m other took him

to Peace River Center (llpeace River'' or $$PRC'') the exclusive Medicaid mental>

health provider in L.C.'S area. PRC, however, was unable to provide play therapy
,

or any other type of therapy, on a weekly basis because the clinic had an

unreasonable caseload.

L.C.'S m other had to pay out-of-pocket to provide her son w ith the proper

care. AH CA failed to satisfy its duty to ensure that a sufficient am ount of

psychologists that accepted M edicaid was available in L.C.'s area. As a result,

AH CA is responsible for L.C.9s lack of access to m edical care. There is a

realistic danger that L.C. will not have equal access to psychiatric services in

the future as com pared to those that are privately insured because AH CA has

a policy of setting inadequate reim bursem ent rates.

K .K . has standing to bring C ount I against DCF and AH CA and Counts

11 and IV against A H CA . A fter discussing the advantages of Staywell with one

of its representatives, K.K .'S m other, A.D ., voluntarily switched K .K to Staywell's

insurance plan. Subsequently, A .D . took K .K. to the emergency room  because his

ear started to bleed. The emergency room  advised A .D . to take K .K . to his then-

current ENT specialist, Dr. John Donaldson, the follow ing day so that K .K 's ear

could be drained. Upon making an appointment with the ENT specialist, A.D. was

infonned that Dr. Donaldson did not accept Staywell's insurance.

A .D . contacted Staywell to inquire about an ENT specialist in her area and

was referred to a Staywell-affiliated doctor in Sarasota, w hich is located

approxim ately two hours away from her hom e near Fort M eyers. Dr. D onaldson

agreed to see K .K. later that day, at the risk of not receiving paym ent. Staywell did

not have a suffcient am ount of ENT specialists on its panel in the m etropolitan

area of Fort M yers. This is a result of AH CA 'S failure to set suffk ient

reimbursement rates as required by 42 U.S.C. j 1396a(a)(30)(A).

Case 1:05-cv-23037-AJ   Document 1314   Entered on FLSD Docket 04/01/2015   Page 14 of 153



ln another example, in 2010 K.K was not eligible for M edicaid because his

mother's income exceeded eligibility requirements. ln 201 1, A.D. lost her job and

once again enrolled K .K . in M edicaid. A.D selected M edipass as her son's plan.

W ithout A .D .'S knowledge or consent, however, M edicaid assigned Staywell as

K.K.'S provider. Staywell would not approve K.K. for his then-current medication,

V yvance, a drug necessary to control his behavioral issues. Before Staywell would

approve the prescription, it required that K .K first try and fail on Adderall.

A fter K .K . took Adderall, his conduct significantly deteriorated, which had

an adverse effect on his performance at school. Once A .D . was able to get K .K

reassigned to M edipass, he was able to resume the proper m edication. AH CA and

DCF'S failure to properly assign K .K . to the correct M edicaid plan resulted in an

unreasonable delay in receiving the appropriate prescription. K .K is likely to

experience these injuries again because defendants have switched Medicaid

patients w ithout their consent.

N.G . also has standing to pursue Counts l and 11 against DOH . M s. Rita

Gorenflo, N .G.'s adoptive m other, tried to obtain an em ergency appointm ent for

N.G. because he had severe pain in his ear. lt was imperative for N .G. to receive

treatm ent imm ediately due to his comprom ised imm une system , w hich m ade him

susceptible to infection. lnitially, M s. Gorenflo was informed that the next

available appointm ent would be in six m onths. After num erous phone calls, an

EN T tlnally treated N .G . five days after M s. Gorenflo sought an appointm ent.

This unreasonable delay in the provision of health services placed N.G.'S health at

signifcant risk. Just as the other named plaintiffs in this case, N.G. is likely to

suffer this type of delay in the future because DOH frequently fails to provide

sufficient specialty services to M edicaid patients. Additionally, DOH fails to

provide M edicaid patients with equal access to care because privately insured
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patients suffering from the sam e sym ptom s are able to see an ENT either the

sam e day or at the Iatest, the following day.

In m y prior ruling on J.S., I focused on w hether she had standing to

bring Count 11 against AH CA. l tind again that she does. The evidence,

sum m arized below in Part V l, Section E, show s that children on M edicaid

throughout Florida have difficulty accessing specialty care, and often must wait

considerable periods or travel signifcant distances to obtain such care. J.S.'S

experiences with M edicaid are no different.

Three tim es in the last 10 years or so, J.S. has broken her ankle or wrist,

gone to the em ergency room , and been directed to see an orthopedist for follow -up

care. In all three instances, she had diffculty, in varying degrees, locating an

orthopedist who w ould agree to treat her as a M edicaid patient. The evidence

adduced at trial shows that J.S. faces a ttrealistic danger'' of not being able to obtain

equal access to specialty care, as compared to children w ith private insurance. See

Babbitt v. United Farm Workers Nat '1 Union, 442 U.S. 289, 298 (1979). M any

specialty providers currently do not participate in Florida M edicaid or

sharply curtail their participation because of AH CA 'S low reim bursem ent

rates.

Likewise, N .V . is likely to experience future delays or denial of m edical

services and thus has standing to raise Counts I and 11 against AHCA . N .V . was

diagnosed with Shw achm an Diam ond Syndrome, which causes pancreatic

insufficiency and t00th decay. N .V.'S dentist refused to continue treating him

because he needed caps. The dentist inform ed N .V.'S m other that M edicaid would

not pay for a replacem ent if he lost a cap and it w ould be difficult to find anyone to

perfonu the w ork through M edicaid. N .V.'S m other called several dentists in her

area but did not find anyone w ho w ould accept M edicaid to perform the work.
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Eventually, one month later, she was referred to a dentist two hours from her home

that was willing to accept M edicaid.

ln another instance, N .V . experienced trouble com prehending in school due

to his illness. N.V. was refen-ed to two neuropsychologists who accepted M edicaid

but was not able to be treated until two months after his m other first sought the

initial appointm ent. Again, AH CA 'S practice of reimbursing doctors at low rates is

the cause for these delays in the receipt of medical care. As long as N.V. is

eligible for M edicaid, there is a substantial likelihood that he will not receive

tim ely care.

51 also find that J
.W . has standing to bring Count 1 against AHCA and DCF.

J.W .'S oncologist recom m ended a CT scan for the purpose of detecting whether

J.W .'S cancer had spread from his leg to his neck. A HCA and D CF switched

J.W .'S primary care physician, which prolonged J.W .'S ability to obtain

authorization for the CT scan. Five weeks after the initial request for

authorization, the oncologist conducted the CT scan. The scan revealed that J.W .'S

cancer had spread and infiltrated to his spinal cord. As explained above, AHCA

and DCF are responsible for improper switching. J.W . is likely to be, and indeed

has been, switched again and experience signiticant delays in the provision of

healthcare.

I previously found that T.G . had standing to assert Counts l and 11 against

DOH. D.E. 54l at 13-17. T.G. is now deceased, however, and is no longer subject

to future injury. See Bowen v. First Family Fin. Servs., Inc., 233 F.3d 133 1, 1340

(1 1th Cir. 2000) (finding that plaintiffs only have standing if they can allege the

5 P iousl defendants argued that J.W.'S claims were moot because he was temporarilyrev j,
ineligible for Medlcaid based on the fact that he was incarcerated in a high risk facilitj in
November of 201 l . Sce D.E. 1062. Since filing this motion, the parties have filed a Joint
stipulation of facts stating that J.W . was released from the high risk facility on April 16, 2012

and was subsequently approved for M edicaid. See D.E. 1 190. Thus, J.W .'S claims are not moot.
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possibility of afuture injuly). Because this is an action for prospective relief only,

T.G. does not have standing and is dism issed as a nam ed plaintiff.

l also find that N .A. does not have standing to sue defendants in this case.

N .A . has a history of significant respiratory issues and awoke one m orning

coughing and congested. N .A .'S mother, C.R., called N .A .'S pediatrician to

schedule an appointm ent but was told that N .A . had been sw itched to a new

pediatrician under a different M edicaid plan. Although defendants improperly

sw itched N .A ., he did not suffer any m eaningful delay in receiving care as a result

of the reassignm ent. N .A .'S pediatrician agreed to treat him  the sam e m orning,

despite the insurance issues. Similarly, later that day C.R. had to pay $70 out-of-

pocket because the pharm acy was unable to process her M edicaid num ber. C.R.,

however, was reimbursed the next business day once the problem was resolved.

N .A. did not experience any delay or denial of services because he w as switched to

another provider. Accordingly, he does not have standing and is dism issed as a

named plaintiff in this case.

In sum , l tind the following named plaintiffs have standing:

* S.M . has standing to assert Count I against AH CA and D CF

and Count IV against AH CA ;

* L.C. has standing to assert Count 11 against AH CA;

@ K .K  has standing to assert Count I against D CF and A HCA

and Counts 11 and IV against AH CA ;

* N.G. has standing to assert Counts l and 11 against DOH;

* J.S. has standing to assert Count 11 against AH CA ;

* N .V . has standing to assert Counts I and 11 against AHCA ; and
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6* J.W . has standing to assert Count 1 against AH CA and DCF.

lV. CERTIFICATION O F TH E CLASS

As noted earlier, 1 certified a class under Rule 23 for declaratory and

injunctive relief consisting of çtall children under the age of 21 who now, or in the

future will, reside in Florida and who are
, or w ill be, eligible under Title X1X of

Social Security Act for Early Periodic Screening Diagnosis and Treatm ent

Services.'' D.E. 67 1 at 8-9. W ith the benefit of a lengthy trial
, having received

substantial docum entary and testim onial evidence
, 1 reaffirm  m y class certification

ruling.

First, as to num erosity, I find that between October 2009 and the tim e of the

trial's conclusion in 2012, anywhere betw een 1.5 m illion and 1
.7 m illion children

were enrolled in the M edicaid program throughout Florida. Accordingly
, nothing

presented during the trial alters my earlier conclusion that Ejoinder of unknown

individual plaintiffs is certainly impracticable,'' if not impossible. See Jack v. Am.

Linen Supply Ct?., 498 F.2d 122, 124 (5th Cir. 1977) (finding numerosity existed

for a proposed class that included unknown
, future black employees). See also Fed.

R. Civ. P. 23(a)(1).

Second, as com m onality, throughout the trial, plaintiffs presented

evidence regarding the several legal questions that are com m on to the entire class

and that M agistrate Judge M cAliley identified in her report and recom m endation
.

These include whether defendants are complying w ith their obligations under the

federal M edicaid Act to provide eligible recipients with reasonably prompt medical

care and services, equal access to such care and services
, and outreach and

inform ation about care and services. Vega, 564 F.3d at 1268 (Commonality is

6 I do not see the need to address the standing of the Florida Pediatric Society
, the Florida

Chapter of the American Academy of Pediatricians, or the Florida Academy of Pediatric
Dentistry at this time. 1, however, reserve the right to do so in the future in a revised order.
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satisfied when there is one question of law or fact that is common to the class as a

whole.). See also Haitl'an Refugee Ctn, Inc. v. Nelson, 694 F. Supp. 864, 877 (S.D.

Fla. 1988) (slclass actions seeking injunctive or declaratory relief . . . by their very

nature present common questions of law or fact.'')

Third, as to typicality, the evidence presented at trial does not disturb my

earlier conclusion that the claims and alleged injuries of the individual plaintiffs

are typical of the class m em bers. The individual plaintiffs described their inability

to access prom ptly or without great difficulty m edical services in a variety of areas

of care throughout Florida, which they attribute to defendants' adm inistration of

Florida's M edicaid program . Even though their individual experiences in

accessing care and services are varied, typicality is not defeated because they all

share claim s that they have been denied reasonably prompt and equal access to

m edical care and services due to defendants' failure to com ply with their federal

statutory obligations in adm inistering Florida's M edicaid program . See Prado

Steiman ex. rel. Prado v. Bush, 221 F.3d 1266, 1279 n.14 (1 1th Cir. 2000)

(citations omitted) (d$The typicality requirement can çtttbe satisfied even if some

factual differences exist betw een the claim s of the nam ed representatives and the

claims of the class at large.''). The tçstrong similarity of gthesel legal theories . . .

satisfliesq the typicality requirement despite ganyq substantial factual differences.''

1d.

Fourth, the class nam ed plaintiffs and class counsel continue to rem ain able

to adequately represent the interests of al1 class members.

Finally, nothing that was presented during the course of the trial changes my

conclusion that this case is the prototypical case for Rule 23(b) certification in that

defendants are alleged to have ççacted or refused to act on the grounds that apply

generally to the class, so that the final injunctive relief or corresponding
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declaratory relief (would bej appropriate respecting the class as a whole.'' See Fed.

R. Civ. P. 23(b)(2).

V.APPLICABLE LEG AL STA NDARDS

A. Civil Rights Action Under 42 U.S.C. j 1983

In relevant part, 42 U.S.C. j 1983, provides a private cause of action against

state actors who deprive an individual of (dany rights, privileges, or imm unities

secured by the Constitution and laws'' of the United States. It is well-established

that j 1983 provides a remedy for violations of federal statutory rights as well as

constitutional rights. See Maine v. Thiboutot, 448 U.S. 1, 4 (1980). To maintain a

cause of action under j 1983 for violations of federal statutory rights, a plaintiff

first m ust establish that the pertinent federal statute provides an individually

enforceable right. See Blessing v. Freestone, 520 U.S. 329. 340 (1997); Gonzaga

Univ. v. Doe, 536 U.S. 273, 283-85 (2002).

As I have previously explained in my prior orders, a court m ust analyze

three factors in deciding whether the federal statute in question creates an

enforceable individual right:

First, Congress must have intended that the provision in question
benetst the plaintiff. Second, the plaintiff must dem onstrate that the

right assertedly protected by the statute is not so ddvague and

amorphous'' that its enforcement would strain judicial competence.
Third, the statute m ust unam biguously im pose a binding obligation on

the States. ln other words, the provision giving rise to the asserted

right m ust be couched in m andatory, rather than precatory, term s.

Blessing, 520 U.S. at 34l (citations omitted). The Supreme Court subsequently

clarified in Gonzaga that as to the first factor the statute must contain an

ççunambiguously conferred right'' to support a cause of action under j 1983.

Gonzaga, 536 U .S. at 283. The statutory provision m ust have çtrights-creating''
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language, id at 287,have an individual,not aggregate, focus, id. at 288, and be

ççphrased in tenns of the persons benefitted.'' 1d. at 284.

B. M edicaid Fram ew ork

tçM edicaid is a cooperative federal-state program through which the Federal

governm ent provides financial assistance to States so that they furnish m edical care

to needy individuals.'' Wilder P-tz. Hosp. Ass 'n, 496 U.S. 498, 502 (1990).

Specifically, 42 U.S.C. j 1396a requires that states make medical services

available to categorically eligible needy children and adults. A state's participation

in the M edicaid program is voluntary, but if a state chooses to participate, it m ust

com ply w ith the requirem ents outlined in the M edicaid statute. 1d. ln order to

qualify for federal M edicaid funds, a state m ust subm it a state M edicaid plan to a

federal agency, the Centers for M edicare & M edicaid Services (CM S), within the

Department of Health and Human Services. See Douglas v. Indep. Living Ctr. ofs.

Ca1., lnc., 132 S. Ct 1204, 1208 (2012). That plan must comply with federal

M edicaid statutory and regulatory requirem ents. 1d.

Certain provisions of the federal M edicaid statutes are relevant here. First, a

participating state plan for m edical assistance m ust:

provide that all individuals wishing to m ake application for m edical

assistance under the plan shall have opportunity to do so, and that

such assistance shall be furnished with reasonable promptness to all

eligible individuals.

42 U.S.C. j 1396a(a)(8) (emphasis added) (the ççReasonable Promptness''

provision).

Second, states m ust provide isfor making m edical assistance available,

including at least the care and services listed in paragraphs (1) through (5) . . . (of

jl 1396d(a) of this title, to . all individuals (who are eligiblel.'' 42 U.S.C. j

1396a(a)(10)(A). In turn, j 1396d(a)(4)(B) defines ççmedical assistance'' to include
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içearly and periodic screening, diagnostic, and treatment services gas defined

elsewhere in this section) for individuals who are eligible under the plan and are

under the age of 21(.j'' The specific EPSDT services that must be provided are

listed at 42 U.S.C. j 1396d(r).

Third, a state plan must also:

provide such m ethods and procedures relating to the utilization of, and

the paym ent for, care and services available under the plan . . . as may

be necessary to assure that paym ents are consistent with
efficiency, econom y, and quality of care and are sufficient to enlist

enough providers so that care and services are available under the plan
at least to the extent that such care and services are available to the

general population in the geographic area.

42 U.S.C. j 1396a(a)(30)(A) (the tçEqual Access'' provision).

Fourth, a state plan must contain provisions (dgijnforming all persons in the

State who are under the age of 2 1 and who have been determ ined to be eligible for

m edical assistance . . of the availability of early and periodic screening,

diagnostic, and treatm ent services and the need for age-appropriate

immunizations against vaccine-preventable diseasesg.l'' 42 U.S.C. j

1396a(a)(43)(A) (the ççEffective Outreach'' provision).

W ith this fram ework in m ind, I revisit whether these provisions create

enforceable rights.

1. R easonable Prom ptness &  M edical Assistance Clauses: 42 U .S.C.

jj 1396a(a)(8) and (a)(10)

a. j 1396a(a)(8)

Count I of plaintiffs' complaint alleges a violation

promptness'' clause of j1396a(a)(8). The Eleventh Circuit,

of the ççreasonable

in Doe v. Chiles, 136

F.3d 709, 719 (1 1th Cir. 1998), expressly held that j 1396a(a)(8) provides a federal

right to reasonably prompt provision of assistance, which is enforceable under j
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1983. Looking to the first factor of the Supreme Court's three-factor Blessing test,

the Eleventh Circuit noted that the plain language of j 1396a(a)(8)'s reasonable

promptness clause was diclearly intended to benefit M edicaid-deligible

individuals.''' 1d. at 715. It further concluded that j 1396a(a)(8)'s requirement

that ççassistance . . be furnished with reasonable promptness to all eligible

individuals'' presented <ça sufsciently specific and definite standard'' that was

çtreadily susceptible to judicial assessment,'' thus satisfying Blessings' second

requirem ent. 1d. at 717. Finally, in holding that the reasonable promptness clause

met the third factor of the Blessing test, the Eleventh Circuit noted that ttltjhe

language of the statute gwasj undoubtedly cast in mandatory rather than precatory

termsl,l'' and that tça state's receipt of federal M edicaid funds is expressly

conditioned on its compliance with provisions of j 1396a.'' 1d. at 718.

Doe is of course binding precedent. W hether Doe has been so eroded by

Gonzaga that it should be overruled is for the Eleventh Circuit to decide. My job,

as a district judge, is to follow Doe at this time. See US. Valladares, 544 F.3d

1257, 1264-65 (1 1th Cir. 2008); United States v. Baxter, 323 Fed. App'x 830, 831

(1 1th Cir. 2009) (EtBecause Moore (a prior Eleventh Circuit decisionj has not been

overruled by this Court sitting en banc or the Suprem e Court, the district court was

bound to follow its holding.''). Nevertheless, 1 do not believe that Doe has been

called into doubt by Gonzaga.

As several decisions following Gonzaga make clear, ttgjj 1396a(a)(8) meets

the standards set forth in Gonzaga'' as w ell. Romano v. Greenstein, 72 1 F.3d 373,

379 (5th Cir. 2013). As the Fifth Circuit noted in Romano, the language of j

l396a(a)(8) is individually focused. 1d. lt is concerned with whether medical

assistance has been ftlrnished in a reasonably prom pt m anner to a particular class

of individuals those who are M edicaid-eligible. 1d. itlt does not dspe4k only in

terms of institutional policy and practice,' nor does it have an taggregate focus.'''
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1d (quoting Gonzaga, 536 U.S. at 288). The First, Third, Fourth, and Sixth

Circuits have similarly held, post-Gonzaga, that j 1396a(a)(8) provides a federal

right that is enforceable under j 1983. See Bryson v. Shumway, 308 F.3d 79, 89

(1st Cir. 2002); Sabree cx rel. Sabree v. Richman, 367 F.3d 180, 193-94 (3d Cir.

2004); Doe v. Kidd, 501 F.3d 348, 357 (4th Cir. 2007); Westside Mothers

Olszewski, 454 F.3d 532, 539-41 (6th Cir. 2006).

1 therefore conclude that the içreasonable romptness'' provision of jP

1396a(a)(8) provides a federal right that is enforceable under j 1983.

b. j 1396a(a)(10)

Count 1 also alleges a violation of j 1396a(a)(l0), which provides that a

State plan for m edical assistance must provide ttfor m aking m edical assistance

available, including at least the care and services listed in paragraphs (1) through

(5), (17), (21), and (28) of gjq 1396d(a)(,q'' to ççall individuals'' meeting specifed

financial eligibility standards. The Eleventh Circuit has not addressed whether j

l396a(a)(10) provides a federal right that is enforceable under j 1983. 1 therefore

draw upon the Suprem e Court's Blessing test, as m odiûed by Gonzaga, to

determine whether j 1396a(a)(10) provides plaintiffs with a federal right

enforceable by j 1983.

The first prong of the Blessing test instructs that I look to whether j

1396a(a)(10) reveals a congressional intent to create an individualized right. The

Supreme Court in Gonzaga clarised that nothing short of an unam biguous

conferred right can support a cause of action under j 1983. Gonzaga, 536 U.S. at

283. The appropriate inquiry, the Suprem e Court noted, is tçwhether . . . Congress

intended to confer individual rights upon a class of beneficiaries.'' 1d. at 285. This

requires that a statute be phrased in terms of the person or persons benefited. f#. at

284. As an example of such çlrights-creating'' language in a statute, the Supreme

Court cited Title VI of the Civil Rights Act of 1964 and Title IX of the Education
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Amendments of 1972, which were found to create individual rights because they

were plnrased dçwith an unm istakable focus on the benefited class.'' 1d.

ln my opinion, j 1396a(a)(10)'s requirement that medical assistance be

made available to all individuals that meet its eligibility standards is phrased in

terms of the individuals benefited. Its focus is on making medical assistance

available to a specifc class of beneficiaries, nam ely those who, like plaintiffs here,

satisfy the financial eligibility standards it sets out.

Decisions from the Third, Fifth, and Ninth Circuits support my

determ ination. See Sabree, 367 F.3d at 190; S.D . cx rc/. D ickson v. H ood, 39 1

F.3d 581, 602-03 (5th Cir. 2004); Watson v. Weeks, 436 F.3d 1 152, 1 159-60 (9th

Cir. 2006). lndeed, the Fifth Circuit stated that the language of 5 1396a(a)(10) ttis

precisely the sort of trights-creating' language identised in Gonzaga as critical to

dem onstrating a congressional intent to establish a new right.'' D ickson, 391 F.3d

at 603. The Third Circuit similarly concluded that ççit (isq diffcult, if not

impossible, as a linguistic m atter, to distinguish the import of the relevant

language CA State Plan must provide' from  the iN o person shall' language of

Titles Vl and 1Xg,q'' Sabree, 367 F.3d at 190. l noted earlier, Titles V1 and IX were

cited by the Suprem e Court in Gonzaga as examples of statutes tçwith an

unmistakable focus on the benefited class.'' 1d. at 187 (emphasis omitted).

M oving on to the second prong of the Blessing test, 1 conclude that the rights

sought to be enforced by plaintiffs are not tsso vague and amorphous that (theirq

enforcement would strain judicial competence.'' Blessing, 520 U.S. 340-41 .

Plaintiffs seek to require that defendants m ake available the (tm edical assistances''

including EPSDT services, that they are entitled to under j 1396a(a)(10) as

individuals satisfying the specifed financial eligibility standards listed. The
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provision carefully
7

sought to be enforced by plaintiffs are specifc and enumerated.

Finally, the third prong of the Blessing testis easily satisfed because

l396a(a)(10) unambiguously imposes on the participating states the requirement

that they provide for making medical assistance available. See j 1396a(a)(10)

(çsstating that çtgal State plan for medical assistance must provide for making

medical assistance available'').

details the specific services to be provided, and the services

Accordingly, I conclude that j 1396a(a)(10) provides a federal right that is

enforceable under j 1983.

2. Equal Access: 42 U.S.C. j 1396a(a)(30)(A)

States are required, under j 1396a(a)(30)(A), to provide adequate funding to

ensure that M edicaid beneficiaries have equal access to medical services and care

as available to the general population in their geographic area. Plaintiffs have sled

suit under j 1983 because defendants have allegedly failed to satisfy that mandate.

At issue is whether j 1396a(a)(30)(A) confers a private right of action.

1396a(a)(10) is not unambiguously
required to confer a privately enforceable federal right, because the tenn tçmedical assistance'' is
ttvague and amorphous,'' I dlsagree. I tlnd the term to be suffciently defined in j 1396d(a) to
satisfy the second prong of Blessing. See Doe, 136 F.3d at 71 1 (upholding a claim that the
Florida Department of Health & Rehabilitative Services violated j 1396a (a)(8) by failing to
provide medical assistance, which consisted of the tétherapies, training and other active treatment

to which gthe plan participants wereq entitled''). l recognize that a circuit split exists concerning
whether étmedical assistance'' encompasses only a right to payment for the care and services

listed in j 1396d(a), or both a right to payment and a right to the care and services themselves.
Compare Katie A. ex rel. L udin v. f os Angeles Ca/y'., 48 1 F.3d at 1 154, with Equal Accessfor El
Paso, Inc. v. Hawkins, 562 F.3d 724, 728-29 (5th Cir. 2009) (holding that medical assistance
means payment for medical services); Westside Mothers, 454 F. 3d at 540-4 1 tsamel;
Bruggeman cx rel Bruggeman v. Blogojevich, 324 F.3d 906, 910 (7th Cir. 2003) tsamel;
(dictum) OKAAP, 472 F.3d at 1214 (same). But that defendants' argument regarding what
exadly is covered by the tenn tlmedical assistance'' more accurately addresses the merits of what

plaintiffs would need to show to establish that their rights have been violated. Accordingly, I

address this argument further in the conclusions of law.

1 To the extent defendants argue that j worded, as
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ln 1990, the United States Supreme Court held that health care providers had

a private right of action to challenge the method by which the states reimbursed

them under the M edicaid Act. See Wilder, 496 U.S. at 498. The Court found a

private right of action w ithin the text of the Boren Am endment, which required

states to

provide . . . for paym ent . . . of the hospital services, nursing facility
services, and services in an interm ediate care facility for the mentally

retarded provided under the plan through the use of rates (determined
in accordance w ith m ethods and standards developed by the State . . .

) which the State .#nJ5', and makes assurances satl'sfactory to the
Secretary, are reasonable and adequate to meet that costs which must

be incurred by ey ciently and economically operatedfacilities in order
to provide care and services in conform ity with applicable State and

Federal law s, regulations, and quality and safety standards and to

assure that individuals eligible for m edical assistance have reasonable

access . . . to inpatient hospital services of adequate quality.

1d. at 502-03 (emphasis in original). Health care providers could sue under j 1983

to enforce the Boren Am endm ent, the Court held, because they were the Ssintended

beneficiaries'' of a provision that imposed a ççbinding obligation'' on states to adopt

reasonable rates. See id. at 5 10.

Since Wilder, the Supreme Court has decided Blessing- cçeating a three-

factor test to determ ine whether a federal statute creates an enforceable right- and

Gonzlgl---expounding on the ûrst prong of the Blessing test, requiring the statute

to contain içrights-creating'' language and clearly impart an Sçindividual

entitlem ent'' on plaintiff with an tçunmistakable focus on the benefited class.'' See

Blessing, 520 U.S. at 340-41; Gonzaga, 536 U.S. at 287. Despite so doing, the

Court in Gonzaga expressly preserved the Wilder Court's analysis, stating that the

Boren Amendment çtleft no doubt of its intent for private enforcement . . . because
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the provision required States to pay an tobjective' monetary entitlement to

individual health care providersl.j'' Gonzaga, 536 U.S. at 280-81.

Thus, Gonzaga concluded that W ilder rem ains good law, and the Eleventh

Circuit has not ruled otherwise. See Agnostinl' v. Felton, 521 U.S. 203, 237 (1997)

(reaffirming that içlijf a precedent of this Court has direct application in a case, yet

appears to rest on reasons rejected in some other line of decisions, the Court of

Appeals should follow the case which directly controls, leaving to this Court the

prerogative of overruling its own decisions'') (internal quotation marks omitted).

And the Seventh Circuit has concluded that Wilder rem ains binding precedent. See

Bontrager v. Ind. Family dr Soc. Servs. Admin., 697 F.3d 604, 607 (7th Cir. 2012)

(ççAlthough we have acknowledged that Gonzaga may have taken a new analytical

approach . . Wilder has not been overruled.'') (internal quotation marks and

citation omitted).

The statutory language in j 1396a(a)(30)(A) is nearly identical to the text of

the Boren A mendm ent that the Court in Wilder found to create a private right of

action. Under j 1396a(a)(30)(A), state programs are required to:

Provide such m ethods and procedures relating to the utilization of,

and the paym ent for, care and services available under the plan . . . as

m ay be necessary to safeguard against unnecessary utilization of such

care and services and to assure that payments are consistent with

effciency, economy, and quality of care and are suffîcient to enlist
enough providers so that care and services are available under the

plan at least to the extent that such care and services are available to

the generalpopulation in the geographic tzrctlg.l

j 1396a(a)(30(A) (emphasis added).

Given the strikingly sim ilar tçrights-creating'' language that m im ics the test

of the Boren Amendment, 1 conclude that j 1396a(a)(30)(A) imposes a mandate on

the states. The Boren Am endm ent required states to create program s that provided

reasonable payment to provide access to adequate medical assistance. And j
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1396a(a)(30)(A) similarly requires states to create programs that provide sufficient

paym ent to ensure that adequate access to m edical assistance is tçavailable under

the plan.''

The only significant distinction between the two provisions is that the Boren

Amendment's beneficiaries were medical providers, while j 1396a(a)(30)(A)'s

benesciaries are M edicaid-enrolled individuals who utilize the care and services

ççavailable under the plan.'' See Pa. Pharmacists Ass 'n v. Houstoun, 283 F.3d 53 1,

538 (3d Cir. 2002) (en banc) (Alito, J.) (holding that j 1396a(a)(30)(A)'s

provisions for quality of care and adequate access were ltdraftgedj with an

unmistakable focus on (Medicaid beneficiariesq''). Granted, health care providers

are explicitly mentioned within the text of the Boren Amendment, while plan

participants are not expressly discussed in j 1396a(a)(30)(A). But this distinction

does not compel a different conclusion. Under 1396a(a)(30)(A), plan

participants are given an enforcement right through the language requiring states to

m ake services dtunder the plan'' available.

I acknowledge that- as defendants argue- the majority of circuits have

determined, vost-Gonzaga, that j 1396a(a)(30)(A) does not expressly create an

enforceable individual right. See Equal Accessfor E1 Paso, v. Hawkins, 509 F.3d

697, 703-04 (5th Cir. 2007); Mandy R. ex rel. Mr. (f Mrs. R v. Owens, 464 F.3d

1 139, 1 148 (10th Cir. 2006); Westside Mothers, 454 F.3d at 542; N lr Ass 'n of

Homes tfr Servs. for the Aging v. DeBuono, 444 F.3d 147, 148 (2d Cir. 2006);

Sanchez v. Johnson, 416 F.3d 105 1, 1060 (9th Cir. 2005); f ong Term Care Pharm.

Alliance v. Ferguson, 362 F.3d 50, 59 (1st Cir. 2004).

These cases, however, are not persuasive or are distinguishable. D eBuono

and Long Term Care, for example, involved claims by providers, not individual

M edicaid beneficiaries. A nd, with the exception of L ong Term Care and M andy

R., the cases cited above fail to distinguish Wilder. Long Term Care

Case 1:05-cv-23037-AJ   Document 1314   Entered on FLSD Docket 04/01/2015   Page 30 of 153



acknowledged that tçthe Boren Amendment and subsection (30)(A) containlj nearly

identical substantive requirements,'' but it dismissed the similarity and concluded

that QçGonzaga requires clear statutory language for the creation of private rights

'' L Term Care, 362 F.3d at 58.8 M andy R.enforceable under section 1983(.1 ong

sim ilarly expressed incredulity that Gonzaga preserved Wilder and found that

Gonzaga tltightened the first requirement'' of finding a private right to enforce

statutory violations and therefore no relief was available. See M andy R., 464 F.3d

at 1 147. Long Term Care and M andy R. fail to give due w eight to Wilder, a case

that Gonzaga expressly recognized rem ained good law.

1 find the reasoning of the Seventh and Eighth Circuits m ore persuasive. See

Pediatric Specialty Care, Inc. v. Ark. Dep 't ofHuman Sc?aw., 443 F.3d 1005, 1015

(8th Cir. 2006) (holding that j 1396a(a)(30)(A) çsis intended to benefit both CI'IMS

recipients and providers, and creates enforceable rights for both groups''), vacated

in part on other grounds, l27 S. Ct. 2000 (2007); Bontragers 697 F.3d at 607

(finding Wilder remains good 1aw vost-Gonzaga and reaffirming its pre-Gonzaga

ruling that a private right of action for individual beneficiaries exists, albeit under

the medical assistance statute). See also Meml'sovski v. Maram, No. 92 C 1982,

2004 WL 1878332, at *8 (N.D. 111. Aug. 2004) (concluding that

1396a(a)(30)(A) creates individually enforceable rights).

In light of the passage of tim e since m y earlier nllings, I have also

considered whether any subsequent pertinent and binding decisions have called

into question my conclusions regarding the enforceability of j l396a(a)(30)(A).

M y updated research, however, reveals no Eleventh Circuit decision addressing the

8 f ong Term Care cites the repeal of the Boren Amendment in l 997 as a reason to ignore

Wilder. See 362 F.3d at 58. That makes no sense. The subsequent repeal of an am endment to
increase tithe flexibility of the states'' m ay shed light as to Congress' later views as to private

enforcement of the Boren Amendm ent, but does not alter the Supreme Court's analysis that the

text of the Boren Amendment was sufficient to confer a right subject to private enforcement.
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individual enforceability of j 1396a(a)(30)(A) under j 1983. Thus, l remain

convinced for the reasons expressed in my ruling on defendants' m otion for

summary judgment that the Supreme Court's decision in Wilder compels the

conclusion that the statute is individually enforceable. W hile applying the

Gonzaga test to j 1396a(a)(30)(A) on a blank slate might possibly render a

different conclusion, 1 cannot ignore Wilder, which is directly on point and

binding.

Defendants direct m y attention to the Suprem e Court's decision in D ouglas

v. Independent Living Center of Southern Calfornia, 132 S. Ct. 1204 (2012),

which w as decided after my earlier rulings. According to defendants, this decision

supports their position against the individual enforceability of j 1396a(a)(30)(A).

In D ouglas, M edicaid providers and recipients in California asked the

Supreme Court to consider whether j 1396a(a)(30)(A) was enforceable through the

Suprem acy Clause, in the w ake of the Ninth Circuit's holding in Sanchez that the

statute was not enforceable through j 1983. See Douglas, 132 S. Ct. at 1207.

Given intervening events in the case after certiorari had been granted, the Court

declined to consider the Suprem acy Clause question and instead rem anded the case

back to the circuit court to consider whether the case should be brought under the

Administrative Procedures Act, 5 U.S.C. j 701. 1d. at 121 1. Although plaintiffs'

allegations in D ouglas- tUat California's M edicaid reim bursem ent rates did not

comply with federal 1aw because they were insufficient to enlist enough providers

to ensure adequate care and services- tracked plaintiffs' claim s here, the Suprem e

Court in D ouglas was not asked to- nor did it---decide the legal question of the

individual enforceability of j l396a(a)(30)(A) under j 1983, raised by defendants

in this case. Accordingly, Douglas does not impact my conclusion that j

1396a(a)(30)(A) is individually enforceable through j 1983.

32
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The Eleventh Circuit's recent decision in Martes v. ChiefExecutive Of/zcc of

South Broward Hospital District, 683 F.3d 1323 (2012), which addressed the

individual enforceability of another M edicaid statute also does not alter m y

conclusion. In M artes, the Eleventh Circuit concluded that a billing provision

9 did not conferwithin the M edicaid statutes
, 42 U.S.C. j 1396a(a)(25)(C),

individually enforceable rights on M edicaid recipients against service providers for

im proper billing. The Eleventh Circuit reached this conclusion, in part, because it

determ ined that the statutory provision's édfocus is proscription of certain conduct

by M edicaid service providers'' as it relates to their billing practices rather than the

rights on the individual M edicaid recipients. M artes, 683 F.3d at 1328. lt pointed

to the Suprem e Court's acknow ledgem ent in Gonzaga that Ssstatutes that focus on

the person regulated rather than the individuals protected'' do not intend to confer

individually enforceable rights. 1d. at 1328-29 (citing Gonzaga, 536 U.S. at 287).

Accordingly, because j 1396a(a)(25)(C) and its preceding subsections primarily

address the obligations of third party service providers, the Eleventh Circuit

concluded that the text and structure of j 1396a(a)(25)(C) did not speak to

9 h tatute in pertinent part
, reads as follows:T e s ,

A State plan for m edical assistance m ust-

Provide . . . that in the case of an individual who is entitled to medical assistance

under the State plan with resyect to a service for which a third party is liable for
palment, the person furnishlng the service may not seek to collect from the
indlvidual (or any financially responsible relative or representative of that
individual) payment of an amount for that service (i) if the total of the amount of
the liabilities of third parties for that service is at least equal to the am ount

payable for that selwice under the plan (disregarding section 13060 of this title), or
(ii) in an amount which exceeds the lesser of (1) the amount which may be
collected under section 13960 of this title, or (11) the amount by which the amount
payable for that service under the plan (disregarding section 13960 of this title),
exceeds the total of the amount of the liabilities of third parties for that servicel.j

42 U.S.C. j 1396a(a)(25)(C).
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individual rights, but rather to the obligations of service providers vis-à-vis third

party liability. 1d. at 1330.

The sam e, however, cannot be said of the text and structure of

1396a(a)(30)(A), which requires a state Medicaid plan to assure that payments for

care and services çtare sufûcient to enlist enough providers so that care and services

are available under the plan at least to the extent that such care and services are

available to the general population in the geographic areal.q'' First, the focus of j

1396a(a)(30)(A) is making sure that ttcare and services'' are available to eligible

M edicaid recipients. The intended pum ose in enlisting a suflcient number of

providers is not for the sake of the m edical providers, but rather for the individual

benetk iaries of the M edicaid program  so that these individuals have the

opportunity to receive m edical care in a m anner sim ilar to their counterparts in the

private insurance sector. The essence of this statutory provision is m aking sure

that a state's M edicaid program functions as Congress intended: ensuring eligible

individuals receive the m edical care and services that a state's plan entitles them to

receive. Second, when j 1396a(a)(30)(A) is read in context with j 1396d(a), the

subsection that details the individual tscare and services'' that a state plan m ust

provide, it becomes even more apparent that the focus of subsection (30)(A)'s

tçsufficient'' payment provision is on the individual's right to access medical care

10and services adequately
.

ln sum, I again conclude that j 1396a(a)(30)(A) creates a private right of

action for M edicaid benefciaries.

10 D fendants raise several other arguments in their discussion of the individuale

enforceability of j 1396a(a)(30)(A), which I find are more acclzrately addressed to the merits of
what plaintiffs would need to show to establish that their rights, assuming the statute confers

individual rights, have been violated by defendants. Accordingly, I will address these arguments
later where relevant in the Gndings of facts and conclusions of law.
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3. Effective Outreach: 42 U.S.C. j 1396a(a)(43)(A)

ln regards to j 1396a(a)(43)(A), defendants raise no new arguments but

m aintain that the provision under Blessing as m odified by Gonzaga, does not

EEunm istakably focus'' on a benefit class and is too am biguous and general to

contain an objective standard. 1 disagree.

Post-Gonzaga, the Eleventh Circuit intem reted the first Blessing factor,

which requires that Congress m ust have intended the relevant statute to benest

plaintiffs, to mean that the provision ttlmustj containl ) individually focused,

rights-creating language, (2) has an individual, rather than systemwide or

aggregate focus; and (3) lacks an enforcement mechanism for aggrieved

individuals.'' M artes 683 F.3d at 1326, citing Arrington v. H elms, 438 F.3d 1336,

1345 (1 1th Cir. 2006). ln my view, j 1396a(a)(43)(A) clearly satisfies this test.

As pal4 of a comprehensive M edicaid statute, j 1396a(a)(43)(A) requires

state plans to provide for inform ing ttall persons under the age of 21 who are

eligible for m edical assistance'' of the availability of early and periodic screening,

diagnostic, and treatm ent services and the need for age-appropriate im munizations

against certain diseases. 42 U.S.C. j 1396a(a)(43)(A). Contrary to defendants'

contentions, this provision contains the requisite Sdrights-creating'' term inology. ln

Gonzaga, the statute at issue prohibited the Secretary Education from

distributing funds to any educational agency or institution that m aintained a policy

or practice of perm itting the release of education records. Gonzaga, 536 U .S. at

287. The Court found that the provision failed to confer individual rights because

it focused on the regulated party as opposed to those who would benefit from the

statute. 1d. at 288. Additionally, the Court determ ined that the statute's ttnon-

disclosure provisions gspokeq only in terms of institutional policy and practice, not

individual instances of disclosure,'' thereby giving it an aggregate focus. 1d. at

288.

35
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ln contrast, here the Effective Outreach provision commands the State to

inform al1 eligible children under 21 about available medical services. Its

emphasis, unlike the statute in Gonzaga, is on the individuals who w ill receive the

information rather than the regulated party. Thus, j 1396a(a)(43)(A) sufficiently

evinces congressional intent to confer individual rights. See Bonnie L. v. Bush, 180

F.supp. 2d 1321, 1346-47 (S.D. Fla. 2001), aff'd on other grounds and vacated in

part, 31 Foster Children v. Bush, 329 F.3d 1255 (1 1th Cir. 2003).

The Effective Outreach provision also clearly m eets Blessing's second

requirement- that the protected right cannot be ttso vague or amorphous that its

enforcement would strain judicial competence.'' Gonzaga, 536 U.S. at 282. This

provision is wholly different from  the ambiguous provisions that courts have found

to be too generalized to enforce. For exam ple, the Suprem e Court has found that a

statute imposes only a generalized duty when the tçmeaning of gthe directive

wouldj obviously vary with the circumstances of each individual case'' and

com pliance with the directive was largely left up to the state. See Suter v. Artist M ,

503 U.S. 347, 360-63 (1992). This is not the case here. Section 1396a(a)(43)(A)

im poses precise requirem ents on the state and leaves no room for discretion.

Under the third Blessing factor, the questions is whether j 1396a(a)(43)(A)

içunambiguously imposelsj a binding obligation on the Stateg j.'' Blessing, 520

U .S. at 341. tç-f'he provision giving rise to the asserted right must be couched in

m andatory, rather than precatory, term s.'' 1d. The Effective Outreach provision

provides that itgaj State plan for medical assistance must provide for informing all

persons in the State who are under the age of 21 and who have been determ ined to

be eligible for m edical assistance . . . of the availability of early and periodic

screening, diagnostic, and treatment services . . . .'' j l396a(a)(43)(A) (emphasis

added). The language of j l396a(a)(43)(A) is not precatory but requires a state

like Florida to com ply with its comm and.

36

Case 1:05-cv-23037-AJ   Document 1314   Entered on FLSD Docket 04/01/2015   Page 36 of 153



Defendants are unable to identify any cases that hold that j 1396a(a)(43)(A)

does not create a private right of action. ln fact, since Gonzaga, at least one circuit

court has held that j l396a(a)(43)(A) creates enforceable rights. See Westside

M others, 454 F.3d at 544. Likew ise, district courts, post-Gonzaga, have also held

that j 1396a(a)(43) confers individual rights. See e.g. , Hunter ex rel. Lynah v.

Medows, No. CIVA 108CV-2930-TW T, 2009 W L 5062451, at *2-3 (N.D. Ga.

Dec. 16, 2009); Clark v. Richman, 339 F. Supp. 2d 631, 640 (M.D. Pa. 2004)4

M emisovski, 2004 W L 1878332, at *5; A.M H  ex rel. P.H  v. Hayes, No. C2-03-

778, 2004 W L 7076544, at *6 (S.D. Ohio Sept. 30, 2004).

ln light of this precedent, and for the reasons stated above, 1 conclude that j

1396a(a)(43)(A) is mandatory, precise, and suffciently individualized under

Blessing to permit a claim under j 1983.

Vl. FINDING S O F FACT

The fndings of fact which follow are taken from direct or circum stantial

evidence presented at trial or from  inferences drawn from such evidence.

A. The Nam ed Plaintiffs

1. S.51.

S.M . becam e eligible for M edicaid shortly after he was born in

I l s M  ,s m other
,PX 583-2 at 7-1+ 02294-98, TPF02305-07. S.B., . .

1.

A ugust 2006.

11 s B voluntarily sent S
.M . to live with his father in August of 201 1 so she could devote

more time and energy looking for a job and an apartment where she could live with her three
m inor children. S.B. on 12/06/201 1 Rough Tr. at 90, 135. Later, S.M . and S.B.'S two other

minor children were removed from her legal custody as the result of a court order and

proceedings initiated by DCF. Id at 89-90, 135. W hile S.M . is living with his father about 25

minutes outside Tallahassee, S.B. continues to see her son every week. Id at 136. Those weekly

visits are not supervised by DCF. Id at 154.

Even though S.B. currently does not have legal custody of S.M ., S.B. is still a proper and
appropriate next friend. An individual may sel've as a çsnext friend'' of a minor as long as the
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chose Dr. Simmons, who practices with the Tallahassee Pediatric Foundation

(ççTPF'') and who was her pediatrician for about 16 years, to be S.M.'S doctor. S.B.

on 2/1 1/2010 Final Tr. at 1782:9-22. S.M . was on M edipass and assigned to TPF

on October 1, 2006. PX 582 at 5. Since that tim e, S.B. has experienced difficulty

obtaining medical and dental care for S.M .

2. On July 5, 2007, S.B. received a letter from TPF, which stated that

S.M .'S M edicaid had been canceled on June 30, 2007. PX 583-2 at 15. Because

S.M . was only eleven m onths at the tim e of the switch, the cancellation was in

violation of his right to twelve months of continuous eligibility. 1d.; PX 583-2 at

TPF002308; S.B . on 2/1 1/2010 Final Tr. at 1787:1-2.

3. In response to the letter, S.B. called the M edicaid number to inform the

agency that S.M .'S benefits had been improperly canceled. She requested that

S.M .'S M edicaid be reinstated. S.B . on 2/1 1/2010 Final Tr. at 1786:18-22.

M edicaid retroactively restored S.M .'S eligibility, making it appear as if his

linext friend's'' interests are not adverse to the minor and the ççnext friend'' is sufficiently
dedicated to the minor's interest. Gonzalez cx rel. Gonzalez v. Reno, 86 F. Supp. 2d 1 167, 1 185

(S.D. Fla. 2000) affd sub nom. Gonzalez v. Reno, 212 F.3d 1338 (11th Cir. 2000). A jarent may
sue as a tçnext friend'' even if he or she has lost custody to the state and his or her rlghts have

been terminated provided the parent is advancing the child's interests, and not his own. Miracle

by Miracle v. Spooner, 978 F. Supp. l 161, 1 163-64, 1 168 (N.D. Ga. 1997). The key issue is
whether the next friend's interests are aligned with those of the minor child. See Dolin cx rel.

ND. v. rr:, 22 F. Supp. 2d 1343, 1353 (M .D. Fla. 1998) (stparent may not sue on behalf of a child
where the parent's interests are not aligned with those of the child'), aff'd sub nom. Dolin v. I'E ,

207 F.3d 661 (11th Cir. 2000).

S.B. has no interests antagonistic to S.M .'s, and has no motive to serve as his next friend

other than to ensure that S.M . receives the M edieaid benefits to which he is entitled. S.M .'s

father, T.M., is also willing to serve as S.M's next friend. See PX 788 (Declaration of T.M.,
filed on 01/31/2012, D.E. 1121). His son has been living with him since August, and T.M .'S
only interest in this litigation is to protect his son. Id at !! 1-8. If for any reason S.B. is not able
to continue as next friend for S.M ., l find that T.M . is an appropriate, substitute next friend for

S.M .
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benefts had never been canceled. PX 582 at 5; St. Petery on 2/09/2010 Final Tr. at

1491:3-7.

4. S.M . was again on M edicaid and again assigned to TPF from August l ,

2007 through September 30, 2007. PX 582 at 5; St. Petery on 2/09/2010 Final Tr.

at 1486:21 - 1487:5, 1491:3-18. On, October 5, 2007, S.B. received yet another

letter from TPF, informing her that S.M .'S M edicaid eligibility was terminated on

Septem ber 30, 2007. This cancelation was two m onths after his M edicaid

eligibility started on A ugust 1, 2007 and constituted a violation of his right to 12

m onths of continuous eligibility. PX 582 at 5; St. Petery on 2/09/2010 Final Tr. at

1486:21 - 1487:5, 1491:3-18; 1494:2-179 M ccormick on 8/12/2010 Final Tr. at

4132:24 - 4133:8; S.B. on 2/1 1/2010 Final Tr. at 1787:9 - 1788:1; PX 583-2 at

TPF02295,TPF002310. Once again, his eligibility was retroactively restored. PX

582 at 5; St. Petery on 2/09/2010 Final Tr. at 1494:14 - 1495:1 1. Contrary to

defendants' suggestion, I do not find that the cancellation w as valid.

5. S.M . was not assigned to M edicaid from  September 30, 2007 until

Novem ber 1, 2007. PX 582 at 5. S.B.'S M edicaid eligibility resum ed on N ovember

1, 2007, when he w as reassigned to TPF. 1d.

6. S.M . w as scheduled to see Dr. Simm ons in February 2008 for his 18-

months well- child check-up. S.B. on 2/1 1/2010 Final Tr. at 1788:1 1 - 1789:14.

Dr. Simm ons' oftice told S.B. not to bring her son in for his appointm ent because

S.M  had been assigned or çtswitched'' to a M edicaid l4M O, an insurance plan that

S.M .'S doctor did not accept. S.B . on 2/1 1/2010 Final Tr. at 1788:1 1-1789:14; St.

Petery on 12/10/2009 Final Tr. at 1389:17 - 1391: 25; see also PX 658 at

Simm ons000002.

ln February of 2008, sometim e after her visit to Dr. Sim m on's office,

S.B. received a package from Universal, alerting her of the change. S.B. on

2/1 1/2010 Final Tr. at 1805:8-16. S.B. called M edicaid to resolve the issue.
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8. An employee of M edicaid Options, which handled plan assignments

for M edicaid in non-Reform counties, noted in S.M .'S records that S.B received a

letter in February stating that S.M . was switched to another M edicaid plan and

called to change the plan back to M edipass. PX 583-2 at TPF02312; S.B. on

2/1 1/2010 Final Tr. at 1790:4-25. A FM M IS print screen show s S.M . w as

assigned to a M edicaid 1-1M 0 from February 1, 2008 through M arch 31, 2008.

M ccormick on 8/12/2010 Final Tr. at 4136:25 - 4138: 21; PX 583-2 at TPF02319.

9. The M edicaid Options em ployee also noted that M edicaid sent S.B. a

letter, which gave her the option to choose a M edicaid plan but S.M . was auto-

assigned to a M edicaid 11M 0 when S.B. allegedly failed to m ake a choice. PX

583-2 at TPF02312-13. There is no evidence, however, that such a letter w as

actually sent. S.B. did not receive a selection letter from M edicaid or any other

state agency prior to Februaly of 2008. S.B. on 2/1 1/2010 Final Tr. at l 789:15 -

121790:3
.

10. S.M . was not switched back to M edipass until M arch 31, 2008. S.B.

on 2/1 1/2010 Final Tr. at 1790:23-25, 1804:24 1805:7, 1817:18 - 1818:7.

During that interval, S.B. was not able to take her son to see Dr. Simm ons and was

concerned about her son's health. S.B. on 2/1 1/2010 Final Tr. at 1791:9 - 1792:7.

'2 D fendants suggest that S.B. did not receive the letter because she failed to update here
mailing address with AHCA. See Defs. Corrected Proposed Findings of Fact and Conclusions of

Law at 74. S.B. testitied that she moved several times during the first tw o years of S.B.'S life.

S.B. on 2/1 1/2010 Final Tr. at 1 783: 12 - 178427. S.B. adm itted that she updated her address

with TPF but never informed AHCA. During that time, S.B. received correspondence from TPF
at her grandmother's address. S.B. on 2/1 1/2010 Final Tr. at 1784:15-18. Her grandmother

would contact her if she received any mail. S.B. on 2/1 1/2010 Final Tr. at 1784:19-21. Despite

this testimony, I still tlnd that defendants are responsible for the switch. First, defendants have
not submitted proof that the selection letter was actually sent to S.B. Second, S.B. would not

have had to apply for reinstatement or select a M edicaid plan if M edicaid did not improperly

tenninate S.M .'S benefhs short of the required 12 months of continuous eligibility. S.B. on

2/11/2010 Final Tr. at 1821:23 - 1822:7.
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On another occasion, Dr. Sim m ons referred S.M . to a laboratory for a

lead blood screening test. S.B. was not able to get her son's blood tested for

exposure to lead because it would have taken her an hour and a half each w ay,

traveling by bus, to get to the laboratory's location. S.B. on 2/1 1/2010 Final Tr. at

1793:17 - 1794:1 1, 1798:19 - 1799:17; S.B. on 12/06/201 l Rough Tr. at 1 1 1, 143,

146. She also m issed appointm ents with Dr. Sim m ons because of transportation

problem s. 1d. at 145-46. She did not know she was entitled to free transportation

through M edicaid. 1d. at 144-46.

2. L.C.

12. was hospitalized for seizures when he was about 15 m onths old

and had seizures later in life as w ell. PX 655 at Tridas Center 000008; PX 65l at

Peace River 000016. L.C. m oved into S.C.'S hom e as a foster child when he was

two years, eight m onths old, and S.C. later adopted him . S.C. on 1/1 1/2010 Final

Tr. at 1319:21 - 1320:1; 1322:1-3. As a child adopted through foster care, L.C. is

eligible for M edicaid regardless of income. 1d. at 1322:4-9.

13. In August of 2004, when L.C. w as about 7 years old, S.C. took him to

be evaluated by a developmental pediatrician because of his developmental delays

and anxiety, which manifested itself in panic attacks and other extreme behavior.

1d. at 1327:13 - 1329:15; PX 655 at Tridas Centeroooool, 000003, 000007. The

doctor recommended intense psychological services. S.C. on 1/1 1/2010 Final Tr.

at 1331:21 - 1332:1 ; PX 655 at Tridas Centerooool 1.

14. Based on her doctor's recom m endation, S.C. took L.C . to see Elizabeth

Craig, who had an extensive history working with children with attachment

disorder. S.C. on 1/1 1/2010 Final Tr. at 1332:19 - 1333:10. M s. Craig, who does

not take M edicaid, recom m ended weekly play therapy. PX 652 at Craig000105;

S.C. on l/1 1/2010 Final Tr. at 1336:20-21. ln September of 2004, S.C. took her
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son to PRC, the exclusive M edicaid mental health provider in her area. 1d. at

1336:22 - 1338:12; PX 651 at Peace River 000009. Peace River, however, was

not able provide play therapy, and was not able to provide weekly therapy. 1d. at

1338:13-17; 1338:20 - 1341:25; PX 740 at Defendants 01 1707.

Peace River referred S.C. to Dr. Jackie Reycraft for therapy. S.C. on

l/1 1/2010 Final Tr. at 1342:19 - 1343:25. Dr. Reycraft inform ed S.C. that she w as

leaving Peace River because, among other things, she had a case load of 1 10

patients. 1d. at 47-48. A caseload of this magnitude is unreasonable and would

hinder a therapist from proving adequate care to children. Sarkis on 1/19/2012

Rough Tr. at 48-49, 52-53, 79-80.

16. D r. Reycraft also stated that she could not deliver weekly therapy to

1d. Dr. Reycraft developed a treatm ent plan offering tw ice m onthly therapy

from Christy Bishop. 1d. at 1333, 1345. Because her son could not get the care he

needed at Peace River, L.C. paid for her son to attend weekly play therapy sessions

with M s. Craig. 1d. at 1345:18 - 1346:6. Although these sum s w ere ultim ately

reim bursed, M edicaid could not provide access to the care that L.C. needed.

ln 2005, a developm ental pediatrician recom m ended that L.C. begin

taking certain m edications. D r. Helen Hubbard m anaged L.C.'S m edication but in

2007 was unwilling to continue monitoring the drugs. 1d. at 1355:2 - 1357:24.

There is no evidence to support that Dr. H ubbard's unw illingness was related to

the fact that S.C. was on M edicaid. S.C. returned to Peace River because she

needed a psychiatristto prescribe and m onitor L.C.'S m edications,

w as Depakote. 1d. at 1357:12-15; PX 651 at Peace River 000053; S.C. on

1/1 1/2010 Final Tr. at 1357:16-18; PX 651 at Peace River 000054 (ticurrent

Mental Health Medications'' include tr epakote 500 m.g.''). S.C. informed PRC

that she needed a psychiatrist to manage her son's medication because abrupt

rem oval from  Depakote could cause seizures. S.C. on 1/1 1/2010 Final Tr. at
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1357:19-24. PRC'S records do not retlect that S.C. ever advised PRC that the

m atter was urgent. Instead, PRC characterized the appointm ent as a routine visit.

PX 651 at Peace River 000053-000056.

18. PRC required that L.C. go through the intake process and be evaluated

by a therapist who w ould then determ ine whether L.C. needed a psychiatrist. S.C.

on 1/1 1/2010 Final Tr. at 1358:3-7. As a result, PRC could not schedule L.C. for

an appointm ent for a psychiatrist for a period of tw o m onths or m ore. 1d. This

w ait w as reasonable because PRC was not aware of the urgency of the situation.

See Testim ony of Dr. Sarkis, 1/19/12 ES 13-14, 62-64, 66-70, 72-78, 80-83, 86-87,

89-91, 104.

19. Unwilling to wait two or more m onths for an appointm ent, S.C. paid

Dr. Hubbard out-of-pocket to m onitor her son's psychotropic m edications for

about two years. 1d. at 1358:17-25; 1359:7-9. Eventually, M edicaid reimbursed

S.C. for these out-of-pocket expenses. 1d. at 1349:13-14.

20. W ith the help of DCF, S.C. was later able to get her son in to see a

psychiatrist at The Sweet Center in W inter H aven, who continued to m onitor his

m edications. 1d. at 1361:9 - 1362:23.

K .K .

A .D . is the m other of K .K., one of the nam ed plaintiffs in this action.

A .D . on 8/12/2010 Final Tr. at 4046:22 - 4047:13. K .K was born in D ecember of

2003. At the tim e, A .D . was living in Lehigh Acres, near Ft. M yers. 1d. at 4049:8-

9. K .K . becam e eligible for M edicaid at birth. 1d. at 4050:5-6.

A .D . periodically has to renew her son's M edicaid. To do so, she can

either call and get a packet by m ail or fill out the renewal form online. In either

case, she has to figure out how to complete the form on her own. Som etim es she

had to call five tim es per day for assistance. 1d. at 4069:5-1 1; 4072:1-14.
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23. One day while visiting the DCF office, A .D. m et a Staywell

representative w ho discussed the benests of M edipass over Staywell. 1d. at

4055:8-23. The representative followed A.D. to her car and convinced her that

Stayw ell had m ore advantages than M edipass. 1d. at 4074. On January 1, 2005,

A .D . made a phone call to M edicaid to change K .K.'S M edicaid plan from

M edipass to Stayw ell. 1d. at 4074-4075. The change becam e effective on M arch

1, 2005. DX 49 at Defendants 10106; DX 54 at D efendants 10125.

24. Less than two weeks later, on M arch 9, 2005, K .K . went to the

emergency room at Cape Coral Hospital because his ear started to bleed. The ER

physician characterized K .K .'S ear as itnon-urgent'' and treated him . The ER

physician consulted with Dr. Liu, the ENT who previously put tubes in K.K .'S

ears, and noted that Dr. John Donaldson, Dr. Liu's partner, çtwgouldj see the patient

tom orrow . . . to suction out the ear canals and evaluate the tym panic m em branes.''

K .K . was discharged from the hospital in the early m orning hours on M arch 10,

2005. DX 56 p Cape Coral 6, 9-10; A .D . on 8/12/2010 at 4082-83.

25. That m orning, A .D . called and m ade an appointm ent with the office of

Dr. Liu. 1d. at 4059:1-13. She soon received a call back, inform ing her that the

doctor could not see K .K . because he was on Staywell, one of the M edicaid plans

that the doctor did not accept. 1d. at 4059:14-21; 4087:8-15.

26. A .D . called the Stayw ell representative that convinced her to switch

from M edipass to Staywell and com plained that her current doctor did not accept

Staywell. 1d. at 4060:14-25. The Staywell representative referred her to a

Staywell-affiliated ENT specialist in Sarasota. 1d. at 4059:22 - 4060:25; 4061:1-6;

4081:3-7. A .D. did not own a car at the tim e and was not able to go to Sarasota

because it was located an hour and 45 m inutes to two hours away. 1d. at 4061 :1-

20.
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27. Dr. Donaldson agreed to see K.K . later that day, despite the insurance

problem . PX 612 at K KEL 00006; Donaldson Depo. Desig. at 78:18 - 80:18;

206:21-25. Because Dr. D onaldson w as not a Staywell provider, he risked not

getting reim bursed for his treatm ent of K .K . Becker on 2/1/2012 Rough Tr. at 30,

59-61. Dr. Donaldson determined that K.K. had puss running out of his left ear, a

displaced tube in his right ear, and an effusion behind the m iddle ear. PX 612 at K

KEL 00006.

28. 1 find that defendants did not im properly switch A .D . from M edipass to

Staywell and that A .D . requested the change. l find, however, that defendants did

not provide suffcient access to ENT specialists under the Staywell plan. Ear,

nose, and throat diseases such as otitis m edia, sinusitis, and tonsillitis are

frequently encountered illnesses within the pediatric population, and Staywell

should have had an EN T on its panel in a m etropolitan area such as Ft. M yers.

13Becker on 2/1/2012 Rough Tr
. at 27.

29. Children on private insurance would not be subjected to the hardship of

14 u  at 28.traveling to a different m etropolitan area to obtain routine ENT care. .

The mother of a child with private insurance would not have experienced such

difficulty in obtaining care. 1d. at 30-3 1 .

13 D M arie Becker is a board certified otolaryngologist who has been in private practicer
.

since 1995, treating children and adults covered by both private insurance and M edicaid. Becker

on 2/1/2012 Rough Tr. at 9-10. I find her credible and knowledgeable and certify her as an

expert in otolaryngology. Defendants have objected to Dr. Becker and the other witnesses who
have given expert testimony as to the named plaintiffs' lack of adequate and prompt care. I have
considered these m otions to exclude the expert witness testim ony and deny them as each of these

experts is competent to testify as an expert based on a review of the medical records and the trial

testimony. Further, I find their testimony more credible than the conclusory opinion of

defendants' expert, Ms. Catherine Sreckovich (who is a non-physician), regarding the care
afforded each of the named plaintiffs.

14 f dants produced evidence, which showed that Staywell had EN T providers nearDe en

Ft. M yers on its panel as of M ay 2009, see DX 65A. This evidence, however, is insufficient to

establish that Staywell had available ENT specialist on its panel in 2005, the time that K.K.

needed medical attention.
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30. Defendants also failed to infonn A.D. of her rights under M edicaid.

A .D. did not know that K .K. was entitled to dental coverage through M edicaid

until after she becam e a plaintiff. A .D. on 8/12/2010 Final Tr. at 4063:13-21. She

did not realize, even after receiving a letter dated December 12, 2007 from  AHCA

regarding well-child check-ups, that M edicaid covered dental care for A.D. 1d. at

4064:1 1-25; 4106:17 - 4108:2; 4066:13 - 4067:1; PX 612 at K 1G 1-,00097.

ln November of 2009, K.K 's doctor prescribed Adderall to treat his

attention hyperactivity disorder. DX 55C at Associates in Pediatrics000366-67.

A .D . on 1/25/2012 Rough Tr. at 54. A .D. and K.K .'S pediatrician went through a

process of trial and error lasting several m onths to find out what m edication and at

what dosage was most benefcial for K.K. A.D. on 1/25/2012 at 55-56; DX 55C at

A ssociates in Pediatrics 000278, 295-96, 300, 322, 324. Eventually, they settled

on Vyvance at about 50 m .g. a day. A.D . on 1/25/2012 Rough Tr. at 56. At that

dosage, K .K ., who failed kindergarten the year before, becam e a straight A student.

1d. at 56-57.

32. K .K. w as not on M edicaid for a few m onths in late 2010 through early

201 1 because A.D . did not m eet the econom ic eligibility requirem ents during that

time. f#. at 70. A.D. lost her job in January of 201 1 and in February K.K. was,

once again, eligible M edicaid. 1d. at 70. M edicaid asked A.D. to select a plan for

K .K . and she chose M edipass. 1d. at 71-72. K .K ., how ever, was assigned to

Staywell, without A .D .'S consent. 1d. at 58. A .D . did not know that K .K w as

15
assigned to Staywell. 1d. at 58.

33. The result of the switch was harm ful to K .K . Stayw ell denied the

prescription for Vyvance because first required K .K. to fail on

15 K K was also switched on another occasion to a M edicaid HM O that K.K's

pcdiatrician's office did not accept. A.D. on 1/25/2012 Rough Tr. at 73.
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D extroam phetam ine, the key ingredient in Adderall. DX 55C at A ssociates in

Pediatricsoooo76.

W hile appealing Stayw ell's denial, id.; A .D . on 1/25/2012 Rough Tr. at

57-59, the pediatrician put K.K. back on Adderall as a ûfsubstitute'' because it was

the only m edication that Staywell would approve. D X 55C at Associates in

Pediatrics000076-77; A .D . on 1/25/2012 Rough Tr. at 59-60, 63. A fter K .K . began

taking Adderall, his teacher com plained about his conduct and his m other also saw

a signifcant deterioration in his conduct. 1d. at 64-65; DX 55C at A ssociates in

Pediatrics000076-77.

K .K . w as changed back to M edipass, and began retaking Vyvance

about m id-M ay. A .D. on 1/25/2012 Rough Tr. at 75. The doctor had to increase

the dosage of Vyvance to get it to work as it had before. 1d. at 65.

4. Nathaniel G orenflo

36. Rita Gorenflo is the mother of Nathaniel Gorentlo, one of the named

plaintiffs in this action. Gorentlo on 5/18/2010 Final Tr. at 2290:23 to 2291:2.

16The Gorenflos live in Palm Beach County
. 1d. at 2298:3-4.

37. M s. Gorenflo is a registered nurse who spent 18 years working in the

emergency department at different hospitals in Ohio and Florida. 1d. at 2289:19 -

2290:7; 2290: 1 1-13. She has adopted seven children w ith special health care needs

who were in foster care. 1d. at 2291 :3-6, 2291:15-16; 2292:1-8. All the children

are enrolled in CM S and all are eligible for M edicaid regardless of the family's

incom e because they were adopted through foster care. 1d at 2291 :17-2 1;

2291:22-25.

16 M Gorenflo has agreed to allow her name and her children's names to be used inS.
these proceedings. f#. at 2288:2 1-23.
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38. Nathaniel's birth mother was on cocaine at the time Nathaniel was

born. 1d. at 2293:16-21. H e later developed AID S. 1d. at 2293:20-22; 2294:1 1-

He is developmentally delayed, has multiple psychiatric issues, id. at 2294:6-

10, and sees a num ber of different m edical providers and specialists. 1d. at

2294:20-22.

39. ln 2005, M s. Gorenflo was unable to obtain tim ely ENT care for

N athaniel. The incident began on July 13, 2005, when M s. Gorentlo called her

nurse coordinator at CM S and said Nathaniel needed to see an ENT physician right

away. 1d. at 2295:23 - 2296:23; PX 617 at NG CM S000756. M s. Gorenflo called

CM S because she did not know of any ENTS in Palm Beach County that accepted

M edicaid other than through CM S. 1d. at 2297:24 - 2298:4.

40. W hen M s. Gorentlo called CM S on July 13, 2005, to request an ENT

appointm ent for N athaniel, her son was in pain. 1d. at 2299:2-23. M s. Gorentlo

1 7 u  attold CM S that her son w as in pain and needed to be seen right away
.

2300:7-13. She explained that her son could not tell her where the pain w as but

w ould çtscream and bang his head'' and put the whole house in tttotal chaos.'' 1d. at

2299:24 - 2300:6.

41. M s. Gorenflo wanted her son to be evaluated by the doctor quickly

because of his com prom ised imm une system and history of ear problem s and

chronic sinusitis. 1d. at 231 1:24 - 2312:5; 2294:17-19; 231 l :14-23.

17 1 find M s. Gorenflo to be a credible witness and credit her testimony that her son was

in pain and that she infonned CM S of the same when she called CM S and the ENT'S office in

July of 2005 and asked for a prompt appointment for Nathaniel. Typically, the person who
spends most tim e with the child is most knowledgeable about whether the child's behavior is

normal, and because N athaniel was developm ental delayed and could not express through words

whether he was in pain, what his mother said about his condition was particularly important. See

Becker on 2/1/2012 Rough Tr. at 15-16.
Furthermore, Paula Dorhout, a nursing director at the Children M edical Service's office

that serves Palm Beach Count, agreed that Ms. Gorentlo is a very dutiful caregiver and that if she

said her son was in pain, Ms. Dorhout would accept Ms. Gorentlo's judgment. See Dorhout on
4/4/201 1 Rough Tr. at 3, 144.
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42. M s. Gorentlo was inform ed that the next available appointm ent was in

18 M  Gorenflo said a six-m onth wait w as notsix m onths
. 1d. at 2300:14-18. s.

acceptable because N athaniel w as in pain and needed an EN T evaluation

19 A fter num erous phone calls stretching out overimm ediately
. 1d. at 2302:10-20.

several days, an ENT fnally evaluated N athaniel on July l 8 - fve days after his

m other said he needed an imm ediate appointment. 1d. at 2303:13 - 2304:8;

2305:1 1 - 2306:4; 2310:4-8; 2310:15 - 231 1:13; PX 617 at NG CM S00756.

Proper procedure dictates that a child who is in a great deal of pain in his ear must

see an ENT physician im m ediately. See Dorhout on 4/4/201 1 Rough Tr. at 145.

43. Nathaniel has a history of chronic sinusitis, as evidenced by his

m edical records. Becker on 2/1/2012 Rough Tr. at 12; DX 43 N .G.- CM S000717,

731, and 734. That history m akes it m ore likely he will suffer from  sinusitis again.

Becker on 2/1/2012 Rough Tr. at Because N athaniel has AID S, he was

imm une-com prom ised and susceptible to infection. 1d. at 15. The fact that he had

AID S m ade it im portant that he be seen and diagnosed quickly, before any

infection could spread. 1d. at 14-15, 19-21. Pain is one of the key signs an

infection is progressing. 1d. at 15. Given his sym ptom s, the fact that he was in

pain, and suffered from AID S, N athaniel should have been evaluated by an ENT

physician the day his m other requested an appointm ent or at the latest on the next

day. 1d. at 19-2 1.

18 The July 14
, 2005, entry in the CM S ntlrsing notes, which indicates that M s. Gorenflo

called on July 13 and asked for an ENT appointm ent for Nathaniel ASAP, does not say M s.
Gorenflo was offered an appointm ent in six months. However, the notes are incomplete and in

fact there is a 16 or 17 m onth gap at one point between entries even though M s. Gorenflo never
went that long without taking N athaniel to a CM S clinic. Gorenflo on 5/18/2010 Final Tr. at

2300:23- 2302:7,* PX 617 at NG CM S 000756.
19 -M s

. Gorenflo also called CM S in February of 2008 to see how long the wait would be
for another of her children to get into a CM S ENT clinic; the wait was four m onths.'' Gorenflo

ON 5/18/2010 Final Tr. at 2315:3 - 2316:5. Ms. Dorhout, the CM S nursing supervisor in Palm

Beach County, testified that in April of 201 1 the waiting list for the CM S ENT clinic was

probably two to three months. Dorhout on 4/4/201 1 Rough Tr. at 52.
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44. A patient with the same symptoms and private insurance would have

been seen by an ENT either the sam e day or at the latest, the following day. 1d. at

2021-22
.

45. N athaniel experienced much greater diffculty accessing care than

would a similarly situated child with private insurance. 1d. at 23. Having

Nathaniel wait five days for an ENT evaluation was ttunreasonable.'' 1d. at 25. H e

should have received an EN T evaluation the sam e day his m other called or at the

very the latest, the next day. 1d. at 25.

5. J.S.

46. K .S. is the mother and next friend of J.S., one of the named plaintiffs in

this action and lives in Jupiter. K .S. on 5/17/2010 Final Tr. at 1953:24-25;

1955:23 - 1956:5. J.S. has been on M edicaid since birth. 1d. at 1957:13-14.

47. J.S. has variable imm une defciency, which m eans she lacks an

im mune system  and can get sick very easily. 1d. at 1958:1 1-19; 1958:23 - 1959:2.

J.S. sees Dr. Gary K leiner at the University of M iam i for her im m une defciency.

1d. at 1959:16-2 1 . Dr. Kleiner restricts patients w ith M edicaid to Thursday

appointments only. 1d. at 1959:22 - 1960:4. Dr. Kleiner, however, sees patients

with private insurance on other days of the week. 1d. at 1960: 13-18. At times, J.S.

has had to wait up to a m onth for an appointm ent. 1d. at 1960: 19-21.

48. J.S. has broken her ankle on several occasions. The first time was in

2000. 1d. at 1961 :10- l 3. K .S. took her daughter to Jupiter M edical Center, where

they splinted her ankle, and referred her to an orthopedist. 1d. at 1961 :10-19. The

20 I her practice, Dr. Becker makes sure to see a child in pain the same day or at then

latest the next day, regardless of whether the child is HIV positive or has AIDS. 1d. at 22. The

fact that a child is HIV positive or has AIDS adds to the importance of seeing the ehild quickly.
1d. at 22. She also m akes sure, if she receive a call about a child in pain on a Friday, to see the

child that day so the child does not have to wait until M onday for an appointment. f#. at 22-23.
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orthopedist did not take M edicaid. For several days, K.S. called orthopedists in the

phone book to find one to treat J.S. 1(L at 1961 :20 - 1962:5.

49. J.S. injured her ankle a second time in 2003 on a Saturday when she

was seven year old and slipped on some water in a W izm Dixie. 1d at 1962:6-13;

PX 743 at JM C000152. She took her daughter to the Jupiter M edical Center again,

and again, they put on a splint, gave her crutches, and referred her to an orthopedist

for follow-up care. Id. at 1962:14-214 PX 743at JM C000147-157. That

orthopedist agreed to see her daughter but only if she paid for the visit. K.S. on

5/17/2010 Final Tr. at 1962:19 - 1963:4. The initial visit alone w as going to cost

about $300. 16L

50. K.S. then called a 1-800 M edicaid num ber for suggestions for an

orthopedist. 1d. at 1965:17-22. She called all the doctors she was given but no one

would agree to treat her daughter because she was on M edicaid. 1d. at 1965:23 -

1966:5; 1967:10-13. She also called orthopedists listed in the Yellow Pages for

Palm Beach County w ithout success. 16l at 1966:6-18; 1967:10-13. She called St.

M ary's Hospital for a referral but could not find an orthopedist that way either. 1d.

at 1966: 19-22. None of the orthopedists she called would agree to treat her

daughter as a M edicaid patient. 1d at 1967:17-19; 1996:22 - 1997:13; 2023:18 -

2024:1.

51. Finally, w ith help from a 1aw firm , she obtained an appointm ent with

an orthopedist. 1d. at 1967:20 - 1968:7; 2024:2-3.

52. In 2007, J.S. injured her wrist, K.S. on 5/17/2010 Final Tr. at 1971:1-6;

2001 :4-12, and w as given a splint in the E.R. and referred to an orthopedist. 1d. at

1971 :7-13. K.S. called the orthopedist that the emergency room recomm ended, but

she was unable to get an appointment, despite her diligent efforts. 1d. at 197 1 :14-

1973:6.
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53. Eventually, the University of M iami gave K.S. some suggestions for an

orthopedic doctor. 1tL at 1973:7-14. Two of those doctors told her that they could

not see J.S. for a couple of weeks, even though K.S. explained that her daughter

had a broken w rist and needed follow -up care. 1d. at 1973:15-16; 1973:22 -

1974:3. The third doctor, Dr. Aileen D anko, agreed to see J.S. three days after she

broke her wrist. 1d. at 1973:20-21; 1974:14 - 1975:9; 2023:1-3; PX 746 at

DANK O 000001 to 000020. Dr. Danko's offce is in Coral Springs and is about an

' h 21 Id at 1975:10-15. K .S. tookhour and a half drive each way from K .S. s om e. .

her daughter to see Dr. Danko about four to five times. 1d. at 1975:16-18.

54. The dentist, who used to treat J.S. and bill M edicaid for her treatm ent,

refused to continue seeing her when she turned 14. 1d. at 1976:25 - 1977:5. K .S.

called a num ber of dentists trying to find a dentist who w ould accept M edicaid and

treat her, but could not find a M edicaid dentist. 1d. at 1977: 6-1 1. Eventually,

J.S.'S form er dentist agreed to continue seeing her.

55. To m aintain J.S.'S M edicaid, K .S. has to go through a recertification

process every six months. 1d. at 1977:14 to 1987:4. W hen she has tried to call the

M edicaid office, she had difficulty getting through because the line was busy. 1d.

at 1978:5-17.

6. N.V .

56. N.V. was bom  in Febnlary of 2004, in New Jersey. K.V. on 8/13/2010

Final Tr. at 4228:16-17. N .V . suffers from hydrocephalus and was ultimately

21 I take judicial notice of the distance and purported driving time, according to Google
and Mapouest, from Jupiter to Dr. Danko's oftice. D.E. 1127, 1 136, and 1 137. GûA Court may
take judicial notice of the driving distance between two points located in the record using
mapping services whose accuracy cannot reasonably be questioned.'' United States v. Williams,

476 F. Supp. 2d 1368, 1378 (M.D. Fla. 2007) (citing Fed. R. Evid. 201(b); Gordon v. f ewistown
Hosp., 272 F. Supp. 2d 393, 429 (M.D. Pa. 2003),* Richard v. Bell Atl. Corp., 209 F. Supp. 2d 23,
27 n.2 (D.D.C. 2002)). Both the distance and driving time are farther if one starts from K.S.'S
actual home address, not simply from Jupiter.
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diagnosed with Shwachman Diamond Syndrome, which causes pancreatic

insufficiency. 1d. at 4229:6-20; 4243:3-9. Proper nutrition is therefore critical to

N.V.'S health. 1d. at 4242:23 - 4243:2.

K.V. applied for M edicaid for N .V. while the family was still residing

in New Jersey. Id. at 4230:3-16. N.V . is disabled, by social security standards,

and thus entitled to receive M edicaid. 1d.

58. K.V. and her family moved to Florida in 2005. 1d. at 4246:22

4247:1. W hen N .V. w as about three, he developed t00th decay, w hich he is prone

to as part of Shw achm an D iam ond Syndrom e. 1d. at 4243:17-25.

59. K .V . took N .V . to Dr. Charles M . Robbins, who treated N .V . for his

t00th decay and adm inistered his cleanings from January to September of 2007.

16L at 4236:18-20. In Septem ber of 2007, however, Dr. Robbins advised that

22 obecause N
.V. needed caps, he w ould no longer treat him . 1d. at 4238:18-22. r.

Robbins further explained that if N .V. lost a cap, M edicaid would not pay for a

replacem ent; thus, it would be iivel'y hard'' ççto find someone who will accept

M edicaid to do that work.'' 1d. at 4278:1 1-23.

60. Using the M edicaid handbook, K.V. made calls to multiple offices but

could not find a dentist in her area willing to treat N .V . 1d. at 4240: 10-16. She

said nothing about N .V.'S com plex m edical condition; she did, however, identify

M edicaid as the fol'm  of paym ent. 1d. at 4241:13-16.

Ultimately, she was referred to Dr. Howard Sclmeider who is located

office is two hours from her hom e. 1d. at 4231 :1 1-16,. 4242:8-19; 4243:22-25. A

m onth later, N .V. had his first appointment with Dr. Schneider. 1d. at 4242:13-17;

PX 673. By this time, N.V.'S appetite had diminished because of the t00th decay

22 Though Dr. Robbins' notes include a notation that he does not do Glwhite'' fillings, PX

672, K.V. recalled the only reason Dr. Robbins told her for refusing to treat N.V. was that

M edicaid would not pay for a second cap in the event the child lost one. Id. at 4239:3-15.

Ultimately N .V. got both stainless and white caps. ldat 1 8-20.
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to the point that he was only drinking m ilk. 1d. at 4243:15-19. Dr. Schneider was

the only dentist K .V . could find who was willing to treat N .V . 1d. at 4279:7-10,.

4279:18-25. N .V . continues to see Dr. Schneider. fJ. at 423 1:1 1-20. K .V. takes

N .V. to see Dr. Schneider four times a year due to his proclivity to t00th decay. 1d.

at 4243:22-25.

62. In the fall of 201 1, N .V .'S neurosurgeon, Dr. O livera, referred him  to

see a neuropsychologist after N .V . began to experience difficulty comprehending

in school. K .V . on 2/1/2012 Rough Tr. at 73, 75. Dr. Olivera explained to K.V .

that learning problem s are a comm on issue for children with hydrocephalus and

recom m ended that N .V . be evaluated by a neuropsychologist before the start of the

school year. 1d.

63. Dr. Olivera referred N.V . neuropsychologist group with two

offices: one in Orlando, near N .V .'S hom e, and the other in M elbourne. 1d. at 74-

75. In early Septem ber, K .V. attempted to m ake an appointm ent, explaining that

her son was on M edicaid. 1d. at 74-75. The Orlando office did not have any

available appointm ents and the M elbourne office could only offer an appointm ent

in January w ith Dr. Lyons. 1d. at 76-77. M oreover, Dr. Lyons's office did not

com m it to seeing N .V . in January, but instructed K .V . to call back for confirm ation

of whether N .V. could be seen. f#. at 76. K.V. called back to the oftsce every

week for the next six weeks to find out whether or not Dr. Lyons would agree to

treat N .V. 1d. at 77-78. During this period, K .V . asked both Dr. Lyons and Dr.

Olivera for a referral for a neuropsychologist who w ould accept M edicaid, but

neither could provide one. 1d. at 77. Finally, with assistance from Dr. O livera,

K .V . was seen by Dr. Lyons in Novem ber of 201 1, about two m onths after N .V .

first sought an appointm ent. 1d. at 77-79.
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7. J.W .

64. ln 2004 and until otherwise specified, J.W . resided in Pensacola,

Florida with his grandmother, E.W ., who serves as his next friend in this action.

On December 2l, 2004, E.W . took J.W . to see his pediatrician because he was

complaining of a pain in his thigh. PX 629 at W hibbs 000008. The pediatrician

ordered x-rays of his knee and fem ur, and found a tum or on J.W .'S thigh. E.W .

6/16/2010 D epo. D esig. at 1 1:24 - 12:10.

65. The pediatrician referred J.W . to an oncologist at the Nem ours H ospital

in Pensacola for an urgent consult. The oncologist exam ined J.W . a few  days later

and, because it was almost Christmas, agreed to let J.W . go home for the holiday.

The oncologist began treatm ent im m ediately thereafter. PX 630 at

23 b 27 2004 less than a week from the tim e whenJW  CM S000027. On Decem er , ,

J.W . w ent to his pediatrician, the oncologist operated on and rem oved a tum or

from  his left thigh. PX 630 at JW  CM S00003l; E.W . 6/16/2010 Depo. Desig. at

12:11 - 14:14.

66. On July 20, 2005, E.W . took J.W . to his previously scheduled

appointment at Nemours to see Dr. Chatchawin Assanasen. EW  6/16/2010 Dep.

D esig. at 134:1 - 135:7. J.W . complained of pain in his neck that resem bled the

pain in his thigh six m onths earlier. E.W . 6/16/2010 D epo. D esig. at 19:22 -

20:17. Dr. Assanasen suspected a recurrence of his tum or, saying the complaints

of tçneck pain'' ttw ere highly concerning of new disease,'' PX  634 at Nem ours

000145, and wanted to perform  an im aging study, either a CT scan or an M RI, to

see if the tum or had returned. 1d. at 000 l 57.

23 The admission history states the x-ray was made on 10/22/04 PX 630 at JW  CM S7 
- .

000027, but that is clearly a typographical error because the x-ray was done on 12/22/04.
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67. The sam e day, Dr. Assanasen's office sought authorization from Hea1th

Ease to perform an imaging study. 1d. at 000145; 000157. At that time, J.W . was

on M edicaid, and assigned to H ealth Ease, a M edicaid l-1M O. On August 2, the

request w as still pending and Dr. Assanasen personally called the 11M 0 to try to

expedite authorization for the CT scan. 1d. at 000157 (8/2/2005 note at 1 1:45

a.m.). Authorization was still delayed. Nemours 000145 Csdifficulty obtaining

authorization for imaging studies''); 1d. at 000065 (çtdifficulty abtaining (sicq

imaging studies''); E.W . on 6/16/2010 Depo. Desig. at 26:22-25; 31:6-19; 36:17-

24; 137:2-24; 195:5-22.

68. E.W . and the rest of the fam ily w ere deeply concerned, PX 634 at

N em ours 000157, as J.W .'S pain was getting w orse. E.W . on 6/16/2010 Depo.

D esig. at 27:6 - 28:15. E.W . called Dr. Assanasen's office every day to see if he

had been able to obtain authorization for an im aging study. 1d. at 27:25 - 28: 15;

29:9-20.

69. Part of the delay in approving the im agining study apparently resulted

from the fact that the M edicaid 1-1M 0 had switched J.W .'S prim ary care provider

w ithout the know ledge or consent of E.W . J.W .'S prim ary care provider was Dr.

W illiam J. W hibbs, PX 629 at W hibbs 000008; PX 630 at JW  CM S 000003;

E.W . 6/16/2010 Depo. Desig. at 46:16 - 47: 8, but he switched to Dr. Patrick

M urray. E.W . 6/16/2010 Depo. Desig. at 49:23 - 50:23.

70. A s part of the process of getting Health Ease to approve the imagining

study to see if the tum or had spread to J.W .'S neck, E.W . had took J.W . to be

evaluated by Dr. M urray on August 10, 2005. PX 632 at M urray 00001-3; E.W .

6/16/2010 Depo. Desig. at 51 :21 - 52:16. Dr. M urray, again, recomm ended the

C.T. scan for J.W . The study was finally completed on August 24, about five
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weeks after Dr. Assanasen's offce initially sought authorization from the

24 ()()():jq.aa
.insurance company. PX 634 at Nem ours

7 1. The study revealed that the tumor had spread to E.W .'S neck and

caused tisignificant bony disruption and tum or infiltration to the spinal canal.'' PX

634 at N em ours 000143. ft-l-he site of this new lesion was highly concerning for

cervical instability as well as risk of spinal cord depression if the mass was allowed

to spread.'' PX 634 at Nem ours 000145. J.W . was ddem ergently adm itted'' for

evaluation by both oncology and pediatrics. f#. The doctors began treating J.W .

with chem otherapy and placed him in a Philadelphia collar to stabilize his neck.

1d. at 000 149.

72. His oncologist wanted to adm inister the chem otherapeutic agents

through an infusaport because the agents are caustic and could burn his skin, but

due to delay in receiving approval, this was not done. 1d. at 000146 (sçtherapeutic

agents which can if extravasated into peripheral skin cause significant burns''),' id.

24 D fendants suggest that the delay in authorization was due to the fact that Dr. M urray,e

who was responsible for arranging and approving specialist care was not contacted tmtil August

10. See Defs.' Corrected Proposed Findings of Fact and Conclusions of Law at 87-88. E.W .

testifed that Dr. Assanasen infonned her that he would handle the authorization. E.W .
6/16/2010 Depo. Desig. at 136:15 - 138:12. She stated that she relied on Dr. A ssanasen because

she çlfigured that he'd know more than (shel did about who to talk to, so gshel left it up to him.''
Additionally, J.W .'S PCP was switched to Dr. M unuy on August 1, 2005, without E.W .'S
consent. Id. at 46:16 - 47: 8. l find that E.W . reasonably relied on Dr. Assanasen to obtain

authorization for the C.T. scan. I further find that E.W . did not contribute to the delay of the CT

scan by not contacting Dr. M urray.

Defendants also suggest that the CT scan was not urgent because Dr. M urray noted that

tûa Heating pad gwasl a11 that is usually needed to make gthe pain in J.W .'S neck) go away.''
Defs.' Corrected Proposed Findings of Fact and Conclusions of Law at 88. That the pain could

be treated with a heating pad does not negate the fact that the scan was urgent to determine
whether J.W .'S cancer had returned. l tind that the five week period it took to authorize the CT

scan constituted an unreasonable delay. A child with private insurance whose physician ordered

an imaging test because he suspected the child had a tumor would likely be able to obtain an

imaging study within a day or two, and in no event would have to wait more than a week.
Having to wait five weeks for a study was below the standard of care. M iddlem as on 1/31/2012

Rough Tr. at 5-6.
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at 000150 (ût-lahe chemotherapy was given tlzrough a peripheral vein, as we have

not yet received approval from  Health Ease to have a surgical consultation for

Port-A-cath placement.'') The doctors began administering the chemotherapy

intravenously, through a syringe in late August, so there would not be a delay. 1d.

at 000149; E.W . 6/16/2010 Depo. Desig. at 57:5-15; 58:2 - 59:15; 149:8-19. The

infusaport was subsequently approved by the M edicaid 1-IM O, and installed on

Septem ber l5, 2005, m ore than two weeks after the chem otherapy began. PX 631

at Sacred Heart 0001 17.

73. J.W . was later switched for a second time, this time from Hea1th Ease

to ççstraight M edicaid'' in about M arch of 2007. E.W . 6/16/2010 D epo. D esig. at

64:23 - 66:2; 67:22 - 69:3. E.W . did not request the switch and had to pay for

J.W .'S psychologist herself because the psychologist w ould not accept ççstraight

M edicaid.'' 1d.

74. E.W . later had trouble obtaining dental care for J.W . and there was a

period of several m onths when he did not have dental care until E.W . heard about a

new dental clinic at Sacred Heart Hospital. 1d. at 74:2-24.

75. Still later, E.W . had trouble renew ing J.W .'S M edicaid and had to call

the 800 num ber to tly to fix the problem . Every tim e she called the 800 number

she had to spend two hours on hold. 1d. at 76:16 - 77:1 5. J.W . was not enrolled in

M edicaid for about six weeks before E.W . was able to negotiate the bureaucracy

and get his M edicaid renewed. 1d. at 79:2-9. She had to pay out of pocket for

J.W .'S ADI'ID m edicine because he could not go w ithout the m ediation. Since she

did not have the m oney her daughter paid for the medication for her. 1d. at 80:24 -

8 1:25. E.W . has had repeated problem s with the M edicaid application. 1d. at

199:11-19.
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B. Florida M edicaid Reimbursement Rates (Fee for Service)

76. M -ICA is responsible for setting the reimbursem ent rates paid to

physicians who provide Medicaid services. See Fla. Stat. j 409.902.

77. AH CA sets M edicaid rates for physicians' services as a fraction of

M edicare rates, which are determ ined by the federal governm ent. See PX 128A,

1/3/08 M em orandum from B. Kidder to C. Snipes; PX 685, 11B 329 AHCA Bill

Analysis at AH CA 00755762; PX 495, D r. Sam uel Flint Report at 13-14. The

dtM edicare fee schedule is derived and updated through a com plex process done in

collaboration with m edical provider groups as well as health policy

researchers.'' PX 495, Flint Report at 13. That process results in the Resource

Based Relative Value System ($dRBRVS''), by which all health care services are

assigned a code and a total relative value based on physician work, practice

expense, and m alpractice expense. See PX 128A ; PX 685 at AHCA 00755762.

The federal govemment adjusts the Medicare rates for each procedure code to

account for geographical practice cost variations. See PX 495, Flint Report at 13.

Even though the resulting M edicare rates dshistorically have been below private

market ratesl,q'' they are intended to ççprovide current, fair relative reimbursement

rates through (aj quasi-public utility model driven by production cost theory and

tempered by real world data and clinician review .'' f#. at 13.

78. AHCA determ ines Florida M edicaid rates for physician services,

except for certain codes that are held apart from the norm al budgetary process, by

applying a conversion factor to the M edicare rates so that total expected outlays for

M edicaid services fit w ithin the program 's appropriations from the Florida

Legislature. See PX 128A ; PX 685. ln other words, to achieve budget-neutrality,

AHCA uses a conversion factor to convert M edicare's reimbursem ent rates into

lower rates for use in the Florida M edicaid program . As an internal State

m em orandum  explains'.
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The Agency determ ines physician fees using the M edicare Resource
Based Relative Value System . . . . The relative value is m ultiplied by

a conversion factor to determine the fee. The Agency for Health Care

Adm inistration calculates a conversion factor to m aintain budget

neutrality, unless the legislature provides additional funding for the

physician services budget.

PX 128A . See also PX 685.

In 2008, the conversion factor was 34.0682 for M edicare, compared

with just 19.6332 for Medicaid. See PX 128A at AHCA 0098 14 13; Snipes on

12/9/2009 Final Tr. at 357:7-23. Generally speaking, this means that M edicaid

rates for children's prim ary care services are about 40%  less than M edicare rates

for com parable services, both in the fee-for-service and the m anaged care contexts.

See PX 128A; PX 495, Flint Report at 14 (comparing Florida M edicaid rates for

primary care and specialty care services to Medicare rates).

80. ln discharging its responsibility to set physician reimbursem ent rates,

AHCA does not consider whether the reim bursem ent rates are sufficient to ensure

that children on M edicaid have access to health care services equal to that of other

children in the general population. See Snipes on 12/9/2009 Final Tr. at 360:9-20;

Kidder on 5/19/2010 Final Tr. at 2492:14 - 2494:19. Nor does AHCA consider

whether the rates are sufficient to ensure that EPSDT services are made available

with reasonable promptness. 1d. Throughout this litigation, defendants have

disavowed any legal responsibility for ensuring that health care services are made

available to children on M edicaid, arguing that their duty is to provide payment

with reasonable prom ptness when such services are rendered. See, e.g., D .E. 548-3

(Def. Mot. for Summ. J. at 5).

81. AHCA has not conducted studies as to whether physicians' fees are

sufficient to com ply with the law . See, e.g., Snipes on 12/9/2009 Final Tr. at

360:21 - 362:23. See also Kidder on 5/19/10 Final Tr. at 2649:2-18 (AHCA has
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not conducted any studies since that referenced in a 2003 LBR stating that AHCA

had (çfound critical shortages of Medicaid participating physicians in the state.'').

82. Although certain codes for office-based and preventative health care

visits are held outside the éçbudget neutrality'' and conversion factor analysis, an

overwhelming number of codes are not. See W illiams on 10/17/201 1 Rough Tr. at

133-134; K idder on 5/19/2010 Final Tr. at 2502:5-14; DX 470. Even for those

codes, trial testim ony shows that cun-ent Florida reimbursem ent for M edicaid is

substantially below the level provided for M edicare reim bursem ent for the sam e

office-based services that are the most comm only billed codes. See Kidder on

5/19/2010 Final Tr. at 2497:16 - 2499:1.221. Plaintiffs presented credible evidence

that for areas in Florida outside of M iam i and Ft. Lauderdale, office-based services

under M edicaid for primary care physicians serving children are compensated at

rates that for m ost codes are less than half of the M edicaid rate. See PX 781, Louis

St. Petery Demonstrative Exhibit A. 223. The cost of living adjustments to Miami

and Ft. Lauderdale M edicare rates are higher in those areas, whereas M edicaid

reim bursement is the sam e statewide. Thus, the differential between M edicaid and

M edicare reimbursement is greater in the M iam i and Ft. Lauderdale areas, with

M edicaid paying an even low er percentage of M edicare reimbursem ent. See PX

780 (Medicare Rates); PX 781 (Medicaid Rates).

83. M edicaid reimbursement in Florida is even less than levels of private

reim bursem ent program s. Andrew Agm m obi, form er Secretary of AHCA ,

acknowledged that GGone thing is very clear: gpjroviders are in general underpaid in

contrast to com m ercial insurance and M edicaid.'' PX 126a at 6. A num ber of

prim ary care providers testified that M edicaid reim bursem ent is substantially

below private insurer reimbursement for the same procedures in the same

geographical areas.
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84. The difference between M edicaid reim bursem ent and private

reim bursem ent is also true for specialists.

85. Primary care fees were increased in 2000 by a total of $1 .8 million for 3

office visit codes; in 2002, the Florida legislature authorized a 4%  increase for al1

providers treating children. No other increases for primary care providers for

25 px 128A Rather
, in October of 2008 thechildren have occurred since 2000. . ,

legislature cut by one-third from $3 to $2, the monthly per child fee paid primary

care providers participating in the M edipass system for m anaging the care

provided to children on M edicaid. St. Petery on 12/10/2009 Final Tr. at 625:1 1-

15; W illiam s on 10/17/201 1 Rough Tr. at 141.

86. Certain specialists received an increase in 2004 of 24%  for treating

children on Medicaid. See PX 128A. This is the only adjustment in nearly 10

years, and it leaves specialist reimbursement substantially below the current

M edicare levels for office-based services.

87. The difference between M edicaid reim bursem ent levels and those for

M edicare w ill likely increase in com ing years as M edicare reim bursem ent accounts

for cost-of-living changes, while Florida's M edicaid program does not. See

W illiam s on 10/17/201 1 Rough Tr. at 13 1.

88. Florida's M edicaid reimbursement level was in the lowest quintile of

states in the United States as of 2003 and it has continued to decline relative to

other states. Flint on 8/5/2010 Final Tr. at 3521 :2-20.

89. In LBRS over a number of years, AHCA has requested increases in

M edicaid reimbursement rates. These LBRS included an increase in the

com pensation paid for healthy kid check-ups as w ell as for specialist care. As

25 i budget neutral changes have been made, both increases and decreases, inM nor
reim bursem ent rates for individual codes based on the annual Resources Based Relative Value

System adjustments.
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explained by Carlton Snipes, former Deputy Secretary of M edicaid and M edicaid

Director for AHCA, the agency singled out 4 specialty areas (dermatologists,

neurologists, neurosurgeons, and orthopedists) for modest fee increases, not

because these were the only areas in which an increase was needed, but in hopes

that a m odest request w ould be m ore politically acceptable. None of these

proposed increases were enacted. The LBRS from AHCA m ade in each legislative

year from the 2005-2006 legislative session through the 2009-2010 legislative

session called for an increase in child-health check-up fees. PX 92-96; PX 702-

703; PX 734. In addition, AHCA proposed increases in the 2008-2009 and 2009-

2010 budgets of 40% for four speeialty areas. Those, too, were rejected each year.

PX 89-90; PX  727; Snipes on 12/9/2009 Final Tr. at 405:21 - 406:14. Finally, a

$2 fee proposal made to incentivize physicians to collect lead blood specimens was

also m ade but failed to pass each year for each legislative year from 2005-2006

through 2009-2010. PX 97-98; PX 704-705.

90. D efendants, and certain of their witnesses, claim  that these LBRS were

predicated on unsupported inform ation. See W illiam s on 10/17/201 1 Rough Tr. at

163-164; Kidder on 10/3/201 l Rough Tr. at 77. I find defendants' explanations

unpersuasive. The LBRS were prepared by offcials who recognized their

obligation to be accurate and honest in presenting the views of their agency to the

governor and the legislature. M oreover, these very w itnesses adm itted under oath

as agency representatives during their depositions that the LBRS w ere truthful and

correct. At trial, A HCA adm itted that they never told the legislature that their

LBRS were wrong. In addition, the agency itself repeatedly acknowledged the

im portance of reimbursem ent increases in subm issions to the legislature. A s M r.

Snipes acknowledged, these requests were indicative not of simply wanting to pay

doctors more but of a substantial problem in current reimbursement levels. Snipes

on 12/9/2009 Final Tr. at 380:4 - 381:10; Snipes on 1/8/2010 Final Tr. at 1243:6-

Case 1:05-cv-23037-AJ   Document 1314   Entered on FLSD Docket 04/01/2015   Page 63 of 153



23. See also PX 701; PX 727. find the agency's own testim ony during

depositions regarding their reasons for requesting budget increases is evidence that

M edicaid reim bursem ent rates for prim ary and specialist care were inadequate.

See also Cockrum v. Calfano, 475 F. Supp. 1222, 1227 n.1 (D.D.C. 1979)

(Secretary of Health, Education and Welfare estopped from asserting claimants

responsibility for delays in adm inistrative hearings by his adm issions elsewhere

that the delay problem was nationwide in scope.)

91. Expert testim ony at trial com petently supported the proposition that the

Florida M edicaid reimbursement levels are not sufficient for Florida M edicaid to

be a competitive purchaser for m edical services. Dr. Sam uel Flint, an A ssistant

Professor of Public Affairs at Indiana University Northwest who has published

extensively on health econom ics, studied the health care m arket in Florida and

concluded that çsthe Florida M edicaid program is not a com petitive purchaser for

pediatric care at this tim e.'' PX 495, Flint Repol't at 20. See also id. at 2.

92. Dr. Flint m easured the difference in 2008 rates between M edicaid and

M edicare for com m on office based procedure codes and concluded: tdFlorida

M edicaid reimburses primary care physicians at slightly more than one-half of

w hat M edicare pays, and specialists receive about tw o-thirds of M edicare rates.''

1d. at 2. See also PX 782.

93. Dr. Flint also com pared Florida M edicaid rates against cost measures,

finding that tça primary care practice comprised of 75% M edicaid patients could

not rem ain solvent, even if the physician worked for free.'' PX 495, Flint Report at

19.

94. D efendants' expert witness, Catherine Sreckovich, adm ittedly did not

conduct any analysis of the adequacy of Florida reim bursem ent rates. Sreckovich

on 1/10/2012 Rough Tr. at 140-141.
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C. N ew borns, Continuous Eligibility, and Sw itching

1. Continuous Eligibility

95. Florida m ust provide children under the age of five w ith 12 m onths of

continuous eligibility and children betw een the ages of 5 and 18 with six m onths of

continuous eligibility. PX 712 at FL-M ED 08336. Children should not lose

eligibility within that period unless they m ove out of the state or die. Lew is on

10/20/2010 Final Tr. at 4654:10 - 4655:4. Every tim e a child is detenuined or re-

determ ined to be eligible for M edicaid, a new period of continuous eligibility

begins. 1d. at 4661 :1 1 - 4662:1.

96. Thousands of children lose their eligibility during their first year of life

when they should have continuous eligibility.

97. M s. Sreckovich's initial report exam ined the period betw een 2004 and

2008 and focused on children under five years of age. The numbers in M s.

Sreckovich's report retlected only children whose eligibility was term inated and

subsequently reinstated during a single fiscal year. Sreckovich on 1/12/2012

Rough Tr. at 96-97. Those fgures are an underestim ate since, am ong other

reasons, they exclude children who never regained eligibility. St. Petery on

2/2/2012 Rough Tr. at 75-76.

98. According to M s. Sreckovich's report, the M edicaid eligibility of

children under one year of age for M edicaid was term inated 2.1%  to 2.9% of the

time. DX 607 at ! 22. Because those children had their eligibility reinstated, they

could not have died or moved out of the state. Sreckovich on 1/12/2012 Rough Tr.

at 97. M s. Sreckovich acknowledged that for children under one all those

terminations were improper. 1d. at 98. That m eans, based on the range of

improper terminations (2. 1 to 2.9%) and the number of children enrolled in

M edicaid, from  3,234 to 4,466 children were im properly term inated in one fiscal

year in violation of their right to continuous eligibility. 1d. at 98-99.
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99. For children one to five years of age, their eligibility was terminated 6.8

% to 7.0 % of the time. DX 607 at ! 22. M s. Sreckovich acknowledged that for

these older children, som e of those tenuinations were im proper. 1d. 97-98. In the

case of children ages one to five, this would be approximately 65,000 children in

the course of a year. 1d. at 93-96.

100. DCF acknowledged that for each federal fiscal year from 2003 to 2007,

at least 25,000 (and sometimes more than 3 1,000) children under five years of age

had their eligibility terminated before they had received 12 m onths of continuous

eligibility. PX 737 at answer to Interrogatory N o. 1.

the percentage of children under five enrolled in

By DCF'S own admission,

M edicaid whose M edicaid

eligibility was term inated ranged each year from approxim ately 3.5% to 5% . 1d.

Because those figures do not include children whose eligibility was retroactively

restored m aking it seem as if they had not lost eligibility, they underestim ate the

number of improper term inations. St. Petery on 12/10/2009 Final Tr. at 593:19 -

594:19; PX 688.

10l . M r. Nathan Lewis, DCF bureau chief,acknowledged a tçtremendous

problem with the issue of maintaining continuous eligibility.'' He stated that tçthe

problem was that (DCF'SI eligibility system rdidq not automatically ltnow what

period of continuous eligibility a child'' was entitled to so that tiit is dependent on

staff' to recognize çithat there's a child . . . who may be entitled to (a1 continuous

period of eligibility and should not be term inated.'' Lewis on 10/20/2010 Final Tr.

at 4656: 2-4; 4657:18 - 4658:22. M r. Lewis acknowledged at trial: <<-fhat problem

continues to this day.'' 1d. at 4658:23-24.

102. DCF conducted a M edicaid eligibility quality control analysis in 2010

for federal CM S, and reported, in a Sept. 20, 2010 letter to the acting regional

adm inistrator of CM S, that based on a review of 1200 cases, 7%  of cases existed

ççin which the M edicaid coverage was not provided through the entitlement

Case 1:05-cv-23037-AJ   Document 1314   Entered on FLSD Docket 04/01/2015   Page 66 of 153



period.'' DX 169a at 2; Lewis on 10/20/2010 Final Tr. at 4660:24 -4664:8. M r.

Lewis conceded that is not an dsacceptable'' error rate. Lewis on 1 1/29/201 1 Rough

Tr. at 16-17. Some of these wrongful term inations resulted from  a M edicaid

category being closed w ithout a new one being sim ultaneously opened. Lewis on

10/20/2010 Final Tr. at 4666:14-25.

103. DCF in the sam e analysis also looked m ore generally at whether or not

there had been wrongful denials of coverage or term inations and found that 29% of

the term inations for both children and adults were erroneous. DX 169a at 3-4;

Lewis on 10/20/2010 Final Tr. at 4667:16-25, 4671:1-12. M r. Lewis knew of no

reason why adults or children would have different term ination rates. 1d. at

4671:13-18.

104. DCF states it has been trying since 2002 to fix the problem s that cause

som e children to be term inated in violation of their rights to continuous eligibility.

Poirier on 10/5/201 1 Rough Tr. at 71-72. For years, DCF has been considering

im plem enting a computerized system for m onitoring continuous eligibility of

M edicaid Children, but has not done so- even though there is no technical

problem that would prevent DCF from instituting an automatic system for ensuring

continuous eligibility. Lewis on 10/21/2010 Final Tr. at 4800:10 - 4801:15.

105. DCF offcials have repeatedly acknowledged that young infants are

som etim es improperly term inated. A D CF em ployee acknowledged receiving tça

string of inquiries'' from Carol M ccorm ick, the adm inistrator and nursing director

of the Tallahassee Pediatric Foundation, concerning ddnewbol'ns being cut from

their M edicaid coverage too soon.'' PX 345 at L-STP-R 000496. The DCF worker

told her colleagues, çtEach one that I have looked into was just that.'' 1d She said

she had received about 32 such inquiries in the last two m onths. 1d. See also

M ccormick on 8/12/2010 Final Tr. at 4123:13 - 4125:19. Another DCF official

admitted to Dr. St. Petery that it was not uncom m on that DCF case workers would
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inadvertently terminate a child's eligibility when the mother's pregnancy M edicaid

terminated. St. Petery on 12/10/2009 Final Tr. at 572:18 -573:10.

106. Primary care providers regularly see children who lose their M edicaid

eligibility in their first year of life. Cosgrove on 5/19/2010 Final Tr. at 2586:16 -

2587:10; Silva on 5/20/2010 Final Tr. at 2804:10 - 2805:9; St. Petery Depo. Desig.

on 1 1/1 1/2008 at 194:6-13; Ritrosky, Depo. Desig. on 1 1/10/2008 at 97:4 - 98:2
,

98:15 - 99:25.

107. W hen a child's M edicaid eligibility is incorrectly term inated
, the

child's doctor has the choice of treating the child and likely not getting paid (unless

eligibility is retroactively restored, the physician's office finds out about it
, and

incurs the expense of resubmitting its prior bill) or refusing to treat the child. St.

Petery on 12/10/2010 Final Tr. at 594:20 - 596:6.

108. As the executive director of Tallahassee Pediatric Foundation (TPF),

Dr. St. Petery has access to FM M IS print screens which provide certain

inform ation regarding a child's eligibility and assignm ent to a prim ary care

provider. St. Petery on 12/10/2009 Final Tr. at 554:19 - 555:10. Dr. St. Petery has

personally seen cases of improper termination of continuous eligibility with

patients of TPF by studying those patients' FM M IS print screens from which he

could tell their eligibility had been incorrectly term inated and then restored

retroactively. 1d. at 555:1-2 1, 575:18 - 576:1 1.

2. Switching

109. ddswitching'' occurs when a child has been switched to a different

M edicaid plan. Often tim es this is discovered when the child goes to their

pediatrician's office for care, and the pediatrician queries the M edicaid system and

determ ines that the child, without the parent's know ledge or consent
, has been

switched to a different M edicaid plan for which that physician is not a provider.

St. Petery on 12/10/2009 Final Tr. at 548:13-19. Improper termination is a
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com m on cause of sw itching. Children whose eligibility has been term inated and

then reinstated within a 60 day period are required to be reassigned back to the

plan they originally chose. This requirem ent, how ever, is not alw ays followed,

leading to m ore tdswitching.'' M ccorm ick on 8/12/2010 Final Tr. at 4148:3

4149:14.

1 l0. Getting a child switched back to the original prim ary care provider can

be a tim e-consum ing process because the system only allows a change once a

m onth. 1d. at 562:14 - 563:15. içM any tim es the provider's staff spends a lot of

tim e trying to fix the problem  so that the child can com e back to their practice.''

1d. at 558: 1-4. A prim ary care doctor from  whom  a child has been sw itched no

longer can authorize a referral for further care, even for an x-ray. 1d. at 559:6 -

560:9. Generally, if a child has been switched to an l1M O, the 11M 0 will not pay

the physician to whom the child w as previously assigned. 1d. at 558:5-19.

1 1 1. Sw itching is an obstacle to M edicaid children's access to care. 1d. at

560:18-20. Because switching m oves children from one m edical hom e to another,

it interferes with continuity of care, m ay delay care, and can lead to children not

receiving care at all. 1d. at 560:23 - 56l :10. Privately-insured patients do not

experience switching. 1d. at 561 :1-6.

1 12. Sw itching is not a new problem . Dr. St. Petery has been complaining

to AHCA and DCF about sw itching for 20-25 years, but the problem still

continues. 1d. at 572:7-19.

1 l3. Robert Sharpe was AHCA M edicaid Director from 2000 to 2004 and

assistant M edicaid Director from 1998 to 2000. Sharpe on 1 1/16/10 Final Tr. at

4926:19 - 4927:2; 4929:24 - 4930:8. M r. Sharpe testised that during his tim e as

AH CA M edicaid D irector he received a low number of com plaints about

switching. Dr. St. Petery, how ever, m et w ith him on multiple occasions to discuss

switching. 1d. at 4932:22 - 4933:2. M r. Sharpe had his staff investigate cases
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brought to him by Dr. St. Petery, and they determined that the children were indeed

sw itched without the parent requesting a change of provider. 1d. at 4933:2:2 -

4933:12.

1 14. Phyllis Sloyer, then Assistant D irector of CM S, also complained to M r.

Sham e about switching and how it affected continuity of care for children in the

CM S program . 1d. at 4933:13 - 4935: 9. M r. Sharpe was not able to elim inate

switching, which rem ained a problem during his tenure. f#. at 4935:10-15;

4936:13-15.

3. Reasons for Sw itching

1 15. One way sw itching occurs is when DCF, which determ ines eligibility,

incorrectly term inates a child's eligibility and then, realizing the error, re-

establishes the child's eligibility. Since eligibility inform ation is transported

nightly from  D CF'S com puter to AHCA 'S FM M IS com puter system , these actions

cause AH CA 'S FM M IS system to send a letter to the child's parent, as it does to

any new M edicaid beneficiary, telling the parent that he or she must choose a plan

for the child.

1 16. Sometimes the parents do not receive the letters because as many as

40%  of the letters directing M edicaid benesciaries to choose a m anaged care plan

come back as undeliverable. Brown-W oofter on 1 1/8/201 1 Rough Tr. at 149-151.

At least in some instances when AHCA investigated exam ples of switching, it w as

not able to confirm that a choice letter w as indeed sent to the beneficiary. Depo.

Desig. of H am ilton on 1 1/6/2008 at 184:9 - 186:12. Som etimes the parents do not

understand the letter, perhaps because the parent does not even know  the child was

term inated and reinstated. St. Petery on 12/10/2009 Final Tr. at 565:10 - 566:6. ln

either event, the parent does not respond.

1 l 7. W hen AH CA does not hear back from the child's parent with a plan

choice within the allotted tim e, it auto-assigns the child to a plan. Brown-W oofter
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on 1 1/8/201 1 Rough Tr. at 148. By statute, 65% of the assignments are to

M edicaid 14M Os, which may not be a plan in which the child's pediatrician is

enrolled. St. Petery on 12/10/2009 Final Tr. at 570:1-25; Plaintiffs' Dem onstrative

Exhibit C on Sw itching used w ith Dr. St. Petery.

1 18. There are multiple eligibility categories for children on M edicaid.

Lewis on 10/20/2010 Final Tr. at 4649: 8-10. W hen a parent makes a change,

içsuch as applying for food stam ps or cash assistance, this can also cause

switching''. St. Petery on Final Tr. at 57l :3-18. This occurs because when D CF

m akes such a change, even though the child does not lose M edicaid eligibility in

D CF'S com puter system , the child som etim es loses eligibility in AHCA 'S

FEM M IS system .

1 19. During the course of this litigation, DCF discovered that when it deletes

the M edicaid eligibility category code for a child and places the child in a new

eligibility category, AHCA som etim es interpreted that change as a term ination of

the child's M edicaid eligibility, even though the second M edicaid categoly began

imm ediately after the first category was terminated. Lew is on 10/20/2010 Final

Tr. at 4645:1 5 - 4646:22. DCF learned this not only during the course of this

litigation, but because o/this litigation. Lewis on 1 1/29/201 1 Rough Tr. at 12-13.

120. To avoid that situation, DCF case workers were instructed to close the

old category and open a new category simultaneously so that AHCA would not

confuse a category change with an eligibility termination. Lewis on 10/20/2010

Final Tr. at 4646:23 - 4647:6.

121. D CF has not taken any steps to m easure what im pact their change in

practice has had on (éswitching.'' Lewis on 10/20/2010 Final Tr. at 4654:7-9.

4. Evidence of sw itching

122. Several of the named plaintiffs in this case- S.B, K.K . J.W .-  were

switched, som e multiple tim es, and their sw itching led to delayed or interrupted
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care. S.B.'S l 8-m onth check-up was delayed. Because K .K. was sw itched, he had

to change from Vyvance, an ADI-ID dnlg that w orked for him , to A dderall, one

that did not. ln J.W .'S case, on one occasion switching contributed to a five-week

delay in perform ing an imaging study to see if a tum or had reappeared on his neck,

and in another, it caused his fam ily to have to pay out of pocket for his ADI'ID

m edication. See supra at 55-58.

123. Testim ony at trial also showed that switching is a regular occurrence

for prim ary care providers. Dr. Lisa Cosgrove is a prim ary care physician who

practices in M erritt lsland, Florida, in Brevard County. Cosgrove on 05/19/2010

Final Tr. at 2550:8-9, 2552:15-25. Dr. Cosgrove's M edicaid patients are switched

to other plans on a tçregular basis''; it occurs on a daily basis. 1d. at 2575:16 -

2577:19. Som e of Dr. Cosgrove's patients who get sw itched end up in the

em ergency room . 1d. at 2579:1-4, 2580:14-20. Switching interferes with her

patients' continuity of care. 1d. at 2581:15 - 2582:13. Sw itching also consumes

the tim e of office staff who try to assist patients in getting sw itched back to her

practice, for which there is no com pensation. 1d. at 2583:13 - 2584:5.

124. Dr. N ancy Silva is a pediatrician who practices in Brandon, Florida.

Silva on 5/20/2010 Final Tr. at 2767:19-21; 2768:1-2. Dr. Silva's M edicaid

patients are switched çtall the time'' from one primary care provider to another and

one insurer to another. 1d. at 2796:1 1-21. Seldom  does the child's new doctor

authorize Dr. Silva's office to see the child unless there is an acute signifcant

illness. W ithout authorization from  the new doctor, D r. Silva cannot get paid for

any care provided. 1d. at 2798: 16 - 2799: 3. Thus, switching interferes with her

patients' continuity of care. 1d. at 2799:4-20. Switching also results in lost staff

time for pediatricians and is a deterrent to participating in M edicaid. 1d. at 2799:21

-  2800:1 1. It takes approxim ately six weeks to get a M edicaid child who has been
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switched to another provider reassigned to her practice. Silva on 1/19/2012 Rough

Tr. at 147-48.

125. D r. Jerom e lsaac is a pediatrician w ho practices in Sarasota and

Bradenton. lsaac on 8/1 1/2010 Final Tr. at 3852:13-14; 3853:20-21. Dr. lsaac's

M edicaid patients are sometimes switched away from his practice. 1d. at 3894:12-

20. Generally, after a couple of months they return to his practice after getting

switched back. 1d. at 3895:8-25. Sw itching generally leads to delayed care for his

patients. 1d. at 3896:15-24.

126. Dr. D elores Falcone Tam er is a pediatric cardiologist at the University

of M iam i M edical School. Tam er on 10/19/2010 Final Tr. at 4494:13-23. Dr.

Tamer currently has a CM S clinic, a private clinic, and a clinic for the Jackson

M em orial Hospital. 1d. at 4496:8 - 4497:5. Dr. Tam er encounters sw itching when

a child is referred to her by a prim ary care doctor who lacks authorization to m ake

the referral. 1d. at 4531:9-18; 4532:21 - 4533:13. W hen such sw itching occurs, it

usually m eans the procedures are postponed a m onth. 1d. at 4533:14-17. Com mon

diagnostic tests that are delayed for a m onth by sw itching are: echocardiogram s

and electrocardiograms, which test the competency, anatomy, and function of the

heart. 1d. at 4533:25 - 4434:12.

127. Dr. Tomm y Schechtm an is a pediatrician who practices at three offces

in Palm Beach County: Palm Beach Gardens, Jupiter, and Boca. Schechtm an on

5/20/2010 Final Tr. at 2832:8-13; 2833:7-14; 2833:18-22. Dr. Schechtm an's

M edicaid patients are frequently, and without their knowledge, switched from one

prim ary care provider to another or from  one M edicaid product to another. 16l at

2847:6-20. Dr. Schechtman encounters switching several tim es a day and he has a

ltperson in his business office who spends 50% of her time dealing with M edicaid

eligibility, M edicaid switching and issues along those lines.'' 1ti at 2847:21 -

2848:4. According to Dr. Schechtm an, switching causes a number of adverse
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consequences on the health and well-being of the switched child including:

interrupting continuity of care and delaying check-ups and vaccinations. 1d. at

2848:5 2849:8. Although Dr. Schechtm an's figures have som e reliability

problem s, they are consistent with the testim ony of other doctors w ith respect to

switching.

128. Other doctors regularly encounter switching as well. Donaldson D epo.

on 10/15/2008 at 140:9 - 141:4; Knappenberger D epo. D esignation onD esig
.

1 1/20/2008 at 93:8 -94:12, 95:4-6; Ritrosky, Depo.Designation on 1 1/10/2008 at

97:4 - 98:2, 98:15 - 99:25; W eber Depo. Desig. on l 1/6/2008 at 24:22 - 25:2; J.

St. Petery Depo. Desig. on 1 1/1 1/2008 at 81:19 82:1; 84:22 85:7; W .

Knappenberger Depo. Desig. on 1 1/20/2008 at 95:23 - 96:7, 1 16:15 1 17:1;

Ritrosky, Depo. D esig. on 1 1/10/2008 at 105:5 106:22, 107:7-1 l ;

K nappenberger Depo.

D esig. on 1 1/1 1/2008

1 1/20/2008 at 1 17:5-21; Ritrosky, D epo. Desig. on 1 1/10/2008 at 103:12-14,

Desig. on 1 1/20/2008 at 1 15:20 - 16:9; J. St. Petery Depo.

at 104:9 105:21; K nappenberger Depo. D esig. on

107:16-18.

129. ln the practice Dr. St. Petery shares with his wife, switching is %çalmost

an everyday occurrence.'' St. Petery on 12/10/2009 Final Tr. at 561 :1 1 - 562:5;

Dr. Julia St. Petery Depo. D esig. on 1 1/1 1/2008 at 108:2-12. As executive

director of TPF, Dr. St. Petery sees a higher rate of sw itching am ong the m ore than

7,000 TPS patients. St. Petery on 12/10/2009 Final Tr. at 561:24 - 562:5.

içBaby 0f9 Process

çspresum ptively eligible'' newborn a child whose M edicaid

eligibility presumed by DCF based on the pregnant mother's M edicaid

eligibility. Lewis on 10/20/2010 Final Tr. at 4650:12-21. The purpose of

çtpresumptive eligibility,'' also known as the (ibaby of ' process, is to make a child

eligible for M edicaid as soon as possible. St. Petery on 12/10/2009 Final Tr. at

5.

130.
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602:3-15. lt is called the çtbaby of ' process because it describes the practice of a

pregnant mother applying to DCF for a M edicaid number for her unbol'n child. 1d.

at 601:1-1 1. W hen the child is born, the M edicaid number is supposed to be

activated. 1d. at 602:16 - 603:1.

13 1. Dr. St. Petery has observed three problems with the tçbaby of' process;

(1) the mother is not provided with the opportunity to pre-register; (2) even if the

m other pre-registers, there are delays in activating the child's M edicaid number;

and (3) children are sometimes issued two M edicaid numbers. This becomes

problematic because when DCF realizes there are two numbers it cancels one; if

the physician has been using the cancelled number, all the services billed are

denied even though the child is actually eligible. 1d. at 603:2-25.

132. Under the applicable periodicity schedule, children are supposed to

visit a physician w hen they are five days old. DCF'S failure to activate the child's

M edicaid eligibility can cause a delay in the child obtaining care or the provider

receiving payment. 1d. at 604:1-14; 605:19-22. Primary care providers find that

the activation process for presumptively eligible newborns is often delayed. lsaac

on 8/1 1/2010 Final Tr. at 3892:16 - 3893:24; Schechtm an on 5/20/2010 Final Tr.

at 2849:9 - 2850: 7. Cosgrove on Final Tr. on 5/19/2010 at 2584:6 - 2586:15.

133. Carol M ccorm ick is the adm inistrator and nursing director of TPF.

M cconnick on 8/12/2010 Final Tr. at 41 10:9-19. At the time of her testimony,

TPF had about 7,400 children enrolled, 7,300 of whom  were enrolled in M edicaid.

Id. at 4 1 14:22-25. Nurse case managers at TPF frequently encounter

presum ptively eligible newborns whose M edicaid is not activated or whose

eligibility has been term inated in less than a year's tim e. f#. at 41 18:8-24. In the

fall of 2008, when a subpoena for documents was served on TPF, M s. M ccormick

instructed her staff to provide her w ith all the charts of children who were currently

experiencing eligibility problems. In response, she received 90 charts. 1tL at
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4120:8 - 4121 :20. Twenty-four of those charts involved an issue of continuous

eligibility, 15 concerned presum ptive eligibility, and 47 were cases in which the

parent's choice of health care plan had not been im plem ented or had been

switched. 1d. at 4121 :21 - 4122: 25. Som e of these files retlected more than one

problem. 1d. at 4 123: 1-5.

134. Prior to 2008, a m other was assigned a different personal identifcation

number and case number than her baby. U nder this system , babies were

som etimes given two personal identification num bers because it w as difficult to

m atch the ççbaby of' application with the subsequent newborn child. Poirier on

10/5/201 1 Rough Tr. at 39; 43. See also PX 738. A s soon as DCF found out there

were two numbers for a child, it would cancel one. St. Petery on 12/10/2009 Final

Tr. at 603:18-25. If, however, a num ber that a provider was billing under was the

num ber that w as cancelled, AH CA would deny paym ent for the services billed

under that number. 1d.

135. In 2008, DCF reprogram m ed its com puters to allow a pregnant w oman

applying for M edicaid for herself and her unborn child to be assigned the same

case number, even though the mother and eventually the child would each be

assigned a separate M edicaid personal identification number. The new policy was

set forth in a July 2008 m em orandum  to D CF w orkers. PX 738. Under that

policy, workers m ust m anually input data at 12 different steps. Poirier on

10/5/20 1 l Rough Tr. at 43-45. lf a worker makes a mistake in that manual

process, a child may be improperly terminated. 1d. at 45-47, 68-69.

136. DCF'S new procedure has not resolved the problems with the ttbaby of'

process. St. Petery on 12/10/2009 Final Tr. at 607:2 - 607:9. M oreover, the

change of placing newborns into the m other's tçcase'' has the potential to increase

the am ount of sw itching because it increases the chances that a change in the
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m other's eligibility category at DCF will trigger AHCA 'S FM M IS system to deem

the child's eligibility cancelled. St. Petery on 2/2/2012 Rough Tr. at 82-83.

137. Despite the issuance in 2009 by DCF of a memo directing that babies

be kept in their original M edicaid category for 13 months regardless of household

circum stances, interruptions of eligibility for such children continue to occur. 1d.

at 136.

138. Prim ary care providers continue to see problem s w ith switching, and

term inations in violation of the right to continuous eligibility. Cosgrove on

1/31/2012 Rough Tr. at 154-155; Silva on 1/19/2012 Rough Tr. at 149-150.

D. Provisionfutilization of Primary Care (e.g., EPSDT)

139. The purpose of EPSDT is to identify and correct m edical conditions in

children and young people before the conditions becom e serious and disabling; to

provide entry into the health care system and access to a medical hom e for each

child; and to provide preventative/well-child care on a regularly scheduled basis.

PX 31 at AHCA 00963753; St. Petery on 12/10/2009 Final Tr. at 518:1 1 - 519:8.

140. M edicaid eligible children are entitled to check-ups from birth through

age 20 in accordance with Florida's periodicity schedule. They should receive

check-ups at 2 to 4 days, 1 m onth, 2 m onths, 4 m onths, 6 m onths, 9 m onths, 12

m onths, 15 m onths, 18 m onths, and then once per year from  2 to 6, one at 8, one at

10, and one per year from l 1 to 20. A check-up includes a comprehensive medical

history, a dental screening, vision screening, hearing screening, appropriate

imm unizations, and other services. PX 31 at AHCA 00963754 AHCA

00963757; St. Petery on 12/10/2009 Final Tr. at 519:9 - 522:6.

141. Children who do not receive check-ups are m ore than tw ice as likely to

require em ergency room care. PX at AHCA 00963773; St. Petery on

12/10/2009 Final Tr. at 522:1 1-23. As defendants have stated in one of their
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LBRS, more child check-ups içmay increase the early identifcation of medical

conditions before they becom e serious and disabling.'' PX 95.

1. The CM S 416 Reports

142. M ore than 380,000 children on M edicaid in Florida who should have

received at least one screening exam ination according to Florida's periodicity

schedule did not receive any preventative care in the federal fiscal year ending on

Sept. 30, 2007. See PX 8 at AHCA 0000087 (compare Line 9, the total eligibles

who should have received at least one initial or periodic, with Line 10, the total

eligibles receiving at least one initial or periodic screen); Snipes on 12/9/2009

Final Tr. at 369:4 - 370:8. The 380,000 figure represents, not simply the num ber

of children enrolled in M edicaid who did not receive a well-child check-up during

the year, but rather the num ber of children who were expected to receive a check-

up- given the length of their enrollm ent in M edicaid and the periodicity schedule

for children their age but did not receive one. Snipes on 1/8/2010 Final Tr. at

1261:7 - 1264:19; PX 8 at AHCA 0000087; PX 25 (see instructions for line 4 and

line 8).

143. These fgures come from a formal report, the CM S 416 report, which

Florida and all other states m ust subm it armually to the federal Centers for

Medicare and Medicaid Services. See 42 U.S.C. 1396a(a)(43)(D) and Snipes on

1/7/2010 Final Tr. at 1 146:25 - 1 147:7. The report for the federal sscal year

ending Sept. 30, 2007 is the most recent CM S 416 report in the record.

144. The fgures expressed in the CM S 416 report are ççparticipation ratios''

-  the total eligible children receiving at least one initial or periodic screen divided

by the total eligible children who should receive at least one initial or periodic

screen. PX 25 (see instructions for line 10). For the federal fiscal year ending on

Septem ber 30, 2007, Florida had a participation ratio of 68% . PX 8 at AHCA

0000087; Snipes on 12/09/2009 Final Tr. at 370:10-14. That m eans 32%  of the
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children enrolled in M edicaid who w ere expected to receive at least one

preventative screen did not receive any.

80% participation ratio. Snipes on 12/09/2009 Final Tr. at 370:15- 17.

145. The percentage of children in M edicaid l-lM os who received a well-

child check-up w as even lower. For the fiscal year ending Sept. 30, 2007, the

combined participation ratio for all Florida M edicaid 14M os was 55.10% . PX 16.

146. W hile there is som e criticism of the m ethodology underlying the CM S

416 report, and som e evidence that the data underlying the reports are not

com plete, the CM S 416 report is widely considered the best data source available

regarding the num ber of children on M edicaid who receive preventative care as

well as the number of children eligible for preventative care through M edicaid but

who do not receive such care. The CM S 416 reports are considered reliable by the

federal governm ent and by the health services research com munity, and

defendants' attacks on the reports are not generally convincing. Flint on 1/24/2012

Rough Tr. at 154.

147. M s. Sreckovich and other defense witnesses contend that the CM S 416

reports underreport the care delivered to children in Florida. They claim the CM S

416 reports do not include some well-child check-ups because: (1) there is a time

1ag in reporting some claims data; (2) some doctors provide child health check-up

services but then bill for those services under another CPT code; and (3) encounter

data from FlM os is not complete. These contentions are speculative and not

supported by the record. See id. at 154-1 55.

148. As to potential delay w ith reporting claim s, the federal fiscal year ends

The federal governm ent has a goal of an

on Septem ber 30, and the CM S 4 16 report is not due until April of the following

year, providing at least five months for submission of claims or encounter data for

services provided on Septem ber 30, and proportionally m ore, for services provided

earlier in the year. Flint on 1/24/2012 Rough Tr. at 162.
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149. W hile physicians compensated on a fee for service basis have up to one

year from the date of service to submit a claim for reimbursement to AHCA, there

is no evidence that physicians wait to subm it their claim s, and it would be

economically irrational for them to do so. 1ti at l6l . Tellingly, while AHCA

could submit an am ended CM S 416 report to account for any claims omitted

during the initial subm ission because of a so-called (Iclaim s lag,'' AH CA has never

done so, though it is in its clear interest, especially during this litigation, to do so if

that would improve its perform ance on the CM S 416 report. Snipes on 12/9/2009

Final Tr. at 368:15-21; Snipes on 1/8/2010 Final Tr. at 1275:23-25, 1276:7-15,.

Flint on 1/24/20 12 Rough Tr. at 161.

150. For physicians to provide well-child screenings and then bill under an

alternative CPT code would be economically irrational because almost al1 the

alternative codes pay less than the CHCUP codes. Flint on 1/24/2012 Rough Tr. at

26 ft the com pensation for the physician is twice as high under the155-58
. O en

EPSDT code than under the alternative codes M s. Sreckovich claim s the doctors

actually billed. 1d. at 158. In any event, defendants haveprovided no evidence

that such m iscoding is system ic or widespread.

not quantify any such alleged coding errors.

at 43-44.

M s. Sreckovich admitted she could

Sreckovich on 1/10/2012 Rough Tr.

l 51. Defendants also claim that the CM S 416 reports underreport the well-

child check-up services provided because the encounter data that Florida l'IM os

provide to AHCA is incomplete and does not capture all the well-child check-ups

perform ed by l1M O s. There is no quantification, however, of any signiscant

problem s with the reporting of encounter data in Florida or that any such alleged

26 w hile one new child code, 99205, pays more than well-child codes, a new child code

can only be used once per provider per child.
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problem s 1ed to underreporting on the CM S 416 report for the federal fiscal year

ending on Septem ber 30, 2007.

152. Defendants do not rely upon any Florida specific studies or analyses to

support the assertions that Florida I4M Os' encounter data suffers from

underreporting or that such underreporting has led to failure to report well-child

check-ups on the CM S 416 report. The 2007 GAO report, Concerns Rem ain

Regarding Sufficiency of D ata for Oversight of Children's Dental Services, noted

that the quality and completeness of encounter data had improved since 2001.

Flint on 1/30/2012 Rough Tr. at 103-104.

153. Florida I-lM Os, as part of their contractual requirem ents w ith AHCA,

are required to provide a m ini CM S 416 report. Brown-W oofter 10/26/1 1 Rough

Tr. at 43. They are also required to have that report audited and to provide a

certitication that the inform ation on that report is tnle and correct. Brown-W oofter

on 10/18/201 1 Rough Tr. at 121-122; Boone on 10/22/2008 Depo. Desig. at

153:10-18. Defendants have not provided any basis for calling into question the

accuracy of the audited results, which are incom orated into the final CM S 4l6

reports. ln fact, they tout the accuracy of other reporting perform ed by the

M edicaid l4M o s and do not provide any basis for singling out the 1-IM o s' 416

reports as inaccurate or unreliable. Flint on 1/24/2012 Rough Tr. at 154-155.

154. If anything, as explained by Dr. Tom  D arling, the results in the CM S

4 16 reports overstate the number of children who get care, especially with respect

to the screening ratios that compare the total number of healthy kid check-ups to

the num ber of expected exam inations. Dr. Darling is an associate professor at the

U niversity of Baltim ore's School of Public Adm inistration and a director of

government technology for the Schaefer Center for Public Policy. D arling on

1/6/2010 Final Tr. at 8 13:24 - 8 14:9. He has a Ph.D. in public administration and

policy from the University of Albany. 1d. at 8 15:21 to 816:6. Dr. D arling has also
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senred as an expert witness in other cases involving children's M edicaid and has

consulted for the State of M aryland's state agencies. 1d. at 817:3 to 8 19:24. He is

qualified and was accepted as an expert, id. at 8 19:25 - 821 :10, and l again accept

27him as an expert and tsnd his testim ony to be credible
.

l 55. First, Florida does not have separate encounter data that would allow it

to ensure that children are not double-counted if they m ove betw een two I-1M o s in

a year or betw een fee-for-service and an 11M O . That m eans Florida's reported

participation rate is likely inflated as a result of double counting some children. 16l

at 852:13 - 854:5; 873:14 - 876:16.

156. Second, the federal instructions for com piling the CM S 416 report

results in over-reporting of screening ratios for the tlless than one'' and ttone to tw o

year'' age groups because the periodicity schedule does not require screenings at

set intervals, but the CM S reporting requirements assum e that the schedule does.

D arling on 1/6/2010 Final Tr. at 850:5-17, 857:25 - 859:10. The screening ratio

that Florida reports is 28.92% higher than what it should be because the error in

reporting results in the expected number of screenings being too low . 1d. at 859:1 1

-  865:21; PX 461 at 32-33.

157. Third, because screenings tdtlow with the child,'' i.e., are reported in the

age category that corresponds to the child's age at the end of the federal ûscal year,

there is a 45%  over-reporting for the 1-2 year category. D arling on 1/6/2010 Final

Tr. at 866:12 - 868:15.

158. Once the data are adjusted to account for Dr. Darling's recommended

corrections, the screening ratios go down to .62, .61, .62, .66, and .68 for 2003 to

27 I ize that Dr. Darling was not able to conduct an analysis based on servicesrecogn

adually provided as he did in Memisovski ex rel. Memisovski v. Maram, No. 92 C 1982, 2004

WL 1878332 (N.D. 111. Aug. 23, 2004), which is the better approach, because he was not
provided with the necessary claims data. l also recognize that Dr. Darling was not able to

compare how children in the private market are treated.
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2007 instead of .67, .66, .73., .78, and .81. 1d. at 869:5-20; PX 461 (Table 2-8).

These results retlect that Florida children on M edicaid consistently receive

substantially fewer screens than they should under the state periodicity schedule.

159. Defendants contest these statistics. In her analysis, M s. Sreckovich

purported to analyze the well-child care that M edicaid beneficiaries in Florida

received by combining the total number of well-child examinations provided to

children on M edicaid w ith certain sick child or tEproblem -oriented'' exam inations.

Sreckovich on 1/10/0 12 Rough Tr. at 35.

160. There are serious problem s w ith this analysis.

M s. Sreckovich and her report were underm ined by the fact that her initial report

wrongly confused ttvisits'' with tçservices.'' Sreckovich 1/10/2012 Rough Tr. at 23-

She made the identical error in her analysis of dental care provided to children

on M edicaid. 16l Because, as M s. Sreckovich adm itted, it is customary for

m ultiple services to be perform ed during a child's visit to a doctor or dentists, id. at

23, the result signifcantly overstate how much care children in M edicaid were

receiving. 1d. 30-35. She did not learn of this error until she read Dr. Darling's

rebuttal report. 1d. at 23-24. She did not know how she m ade such a significant

error that w as repeated throughout the report. 1d. at 26-27. She also adm itted that

she did not realize that her analysis, which purported to include only claim s data,

also improperly included som e encounter data, until she read Dr. Darling's rebuttal

report. Id. at 22-23. Repeated errors such as these underm ine M s. Sreckovich's

credibility.

161. Second, even in her revised tables, M s. Sreckovich continued to

com bine the total num ber of well-child examinations w ith certain sick child

examinations. She calls the combined services itpreventative assessment and

First, the credibility of

evaluation services,'' a category she created, which lacks a basis in the CPT codes.

Flint on 1/24/20 12 Rough Tr. at 163. She justified that approach by saying that for
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those sick child visits, the children received at least some components of a well-

child exam, even though they did not receive all components of a well-child exam .

Sreckovich on 1/17/2012 Rough Tr. at 109. She acknow ledged that she is not

aware of any peer review study that has endorsed such an approach. Sreckovich on

1/10/2012 Rough Tr. at 38-40. Dr. Darling, who works extensively with CM S 416

reports, has not seen anyone combine w ell and sick child visits as M s. Sreckovich

did. Darling on 0 1/23/2012 Rough Tr. at 40-42.

162. Plaintiffs' experts, Drs. Flint and Darling, criticized that approach,

stating that a sick visit was usually focused around a particular presenting

condition, and there was no evidence that during such visits children receive

preventative care. They further stated that such visits w ere not a substitute or

proxy for well-child visits. Darling on 1/23/2012 Rough Tr. at 35-38; Flint on

1/24/2012 Rough Tr. at 163-67.

163. I agree w ith plaintiffs that sick child visits are not a proxy or substitute

for well-child visits and do not place any weight on this part of M s. Sreckovich's

analysis.

164. M s. Sreckovich, in her analysis, also looked at the average num ber of

visits per M edicaid child. Not only did she include both well-child visits and

certain sick child visits, she did not cap the m aximum num ber of visits per child at

the number set by Florida's periodicity schedule; rather she included all visits, no

m atter how m any there were. Darling on 1/23/2012 Rough Tr. at 37; Sreckovich

on 1/10/2012 Rough Tr. at 46-47.

165. Because of M s. Sreckovich's m ethodology, sick or ill child care

provided to certain children can m ake it seem as if other children obtained care,

when in actuality they did not. Sreckovich on 1/12/212 Rough Tr. at 46-47. Both

Dr. Darling and Dr. Flint are strongly critical of M s. Sreckovich's averaging

approach, which they claim presents a m isleading picture of how m uch care
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children on M edicaid are receiving.

Flint on 1/24/2012 Rough Tr. at 163-65.

the scope of preventative care provided to children in Florida, an average approach

28is misleading
, and l do not place weight on it.

166. The consensus view am ong health care researchers and others in the

field is that the CM S 416 reports are reliable. Flint on 1/30/2012 Rough Tr. at

105-06. The CM S 416 report is the ttbest yardstick w e have now '' and is tçwhat

CM S relies on.'' Crall on 1/26/2012 Rough Tr. at 155. 1 agree that CM S 416

reports are reliable and an important indicator of access to care. In addition, l find

Dr. D arling's testim ony persuasive and conclude that the CM S 416 reports m ore

likely than not overstate the am ount of EPSDT screening services actually

received.

2. H EDIS Reports

167. The CM S 416 report is not the only report that shows children enrolled

in Florida M edicaid do not receive the prim ary care to which they are entitled

under federal law . AHCA requires its M edicaid I4M O s, in accordance with 42

C.F.R. j 438.358, to collect and report on certain performance measures on an

annual basis. PX 733 at AHCA chose to use Healthcare Effectiveness Data

and lnformation Set ($$I4EDIS'') measures, a set of performance data that is broadly

Darling on 1/23/2012 Rough Tr. at 36-38;

1 agree that when it com es to determ ining

accepted in the managed care environm ent as the industry standard to compare and

28 A rt of her analysis
, M s. Sreckovich focused on the care provided to the nnm eds pa

plaintiffs. W hile som e of the named plaintiffs with chronic medical conditions received a

significant amount of specialty care, they did not always receive al1 their well-child check-ups.

For instance, J.W . did not receive num erous well-child check-ups, according to M s. Sreckovich's

own analysis. Her analysis shows he should have received 5 well-child visits during certain

years when he was enrolled in M edicaid, but only received one such visit. DX 410 at Table 2B.
Sim ilarly, J.S. should have received 6 well-child visits but only received three. DX 418 at Table

2B. And S.M . did not receive his l8-month well-child check-up on tim e because he had been

switched. See supra !! 1- 1 1.
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measure health plan performances. 1d. ECAHCA expects its contracted I'IM os to

support health care claim s system s, m embership data, provider files, and

hardware/software m anagem ent tools, which facilitate accurate and reliable

reporting of I-IED IS m easures.'' 1d. The agency contracts with Health Services

Advisory Group, its external quality review organization, to evaluate how Florida

M edicaid's I4M os perform  against certain I-IED IS m easures. Brown-W oofter on

1 1/8/201 1 Rough Tr. at 12; PX 733 at 1-1.

168. All Florida H'M o s are required to have their results confirmed by a

FIED IS com pliance audit. PX 733 at 2-4. The results are within a 5 point

sampling error at the 95%  confidence level. 1d. I-IEDIS m easures track the care

provided to beneficiaries who are continuously enrolled in M edicaid for a certain

period of tim e- typically eleven months in a year. Crall on 2/7/201 1 Final Tr. at

5213:2-6.

169. For all the I-IEDIS measures at issue in this action, M -ICA allowed

I4M os to determ ine their results using the hybrid m ethod where claim s records and

adm inistrative data is supplemented by a chart review for benefciaries for whom

encounter data is missing. Brown-W oofter on 1 1/8/2001 Rough Tr. at 24-26.

Thus, the hybrid method does not depend on the completeness of the encounter

data. 1d.

170. Al1 the HEDIS m easures involve an apples-to-apples comparison

because Florida M edicaid l'lM o s are compared to M edicaid I-lM o s nationally.

Brown-W oofter on 1 1/8/2001 Rough Tr. at 20-21. One HED IS m easure tracks the

num ber of children who do not receive any well-child screenings in the frst fifteen

m onths of their lives.

l7l . Of the 12 Florida 14M os operating in non-reform counties, 1 1 lIM os

scored below the national m edian, and six scored below the 1ow performing level.

Brown-W oofter on 1 1/8/201 1 Rough Tr. at 19. For H ealthy Palm Beaches, 5.9%
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of the infants received no well-child screenings in the first 15 months of their lives;

for Preferred M edical Plan, lnc. 6.0% ; for Humana Family c/o Human M edical

Plan, lnc. 6.724; for Vista Hea1th Plan Inc.-vista South Florida 7.6% ; for Vista

H ealth Plan, lnc.-Buena Vista M edicaid 7.7% ; and for Jackson M em orial Health

Plan 9.2% . PX 733 at 3-4. For 2007, six of the l-lM o s had 5%  or m ore of the

infants receiving no w ell-child check-ups in the frst fifteen m onths of life. DX

361 at Defendants 022774. These fgures indicate that many infants received no

preventative care at all.

172. While well-child check-ups are important for children of all ages, ççltjhe

need for appropriate im munizations and health check-ups has ever greater

im portance and significance at younger ages. lf undetected in toddlers,

abnormalities in growth, hearing, and vision impact future learning opportunities

and experiences. Early detection of developm ental difficulties provides the

greatest opportunity for intervention and resolution so that children continue to

grow and learn free from any health-related lim itations.'' PX 733 at 3-1.

173. Other I'IEDIS m easures also show that in both reform and non-reform

counties children on M edicaid l'IM os receive less prim ary care than children

enrolled in the average 11M 0 nationally. A1l 13 M edicaid 1-1M os operating in non-

reform counties fell below that national mean in 2007. DX 361 at Defendants

022775. Five of the I4M os had results that clustered around the 25th percentile,

and eight of them had results around the 10th percentile. 1d. In reform counties,

for the sam e year, seven of nine Florida M edicaid 14M o s fell below the national

mean. DX 334 at Defendants 021293.

174. As for adolescent preventative care, Florida M edicaid 14M o s again

generally ranked below the national mean with only 43.6% of enrolled members 12

to 21 years of age with at least one well-child visit with a prim ary care provider or

an OB/GYN practitioner during the measurem ent year. DX 36 1 at D efendants
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022757. Five of the 13 I-1M os in Florida operating in non-reform  counties were at

or above the m ean, eight were below it, with six clustered near the 25th percentile

and two near the tenth percentile. 1d. ln reform counties, the results were similar.

Six M edicaid l'IM os scored above the national m ean; nine were below it. 17X 334

at Defendants 021277.

175. Another FIEDIS study looked at the well care provided to children

between 1 l to 20 years of age and found that only 19.6%  received one or m ore

well-child visit during the study period; PX 689 at Sum m ary of Findings; Brown-

W oofter on 1 1/9/201 1 Rough Tr. at 14.

176. Florida M edicaid 14M os also scored low in tel'm s of the percentage of

pregnant wom en who received prenatal care. Som e of these pregnant women on

M edicaid are teenage m others. For these m others, prenatal care is a type of

prim ary care. Seven of Florida's M edicaid l'lM os have m ore than one-third of

pregnant wom en failing to receive a single prenatal visit during the study period.

177. The I-IED IS data show that Florida's I4M os, both in reform and non-

reform  counties, rank below the national m ean on a num ber of measures of

preventative child care.

E. Prim ary Care Providers Participation in M edicaid

178. There is generally a shortage of pediatricians in Florida. See D X 290c

at 1. The shortage gives pediatricians the ability to treat higher paying patients and

either not treat or limit the number of M edicaid patients they treat. The shortage of

pediatricians in rural areas is especially acute. There are 10 Florida counties with

no pediatricians, and seven m ore counties w ith only one pediatrician. DX 290c at

Swanson Rivenbark on 1 1/15/201 1 Rough Tr. 50. This shortage

disadvantages children on M edicaid who m ust com pete w ith higher paying patients

for the services of pediatricians in other counties.
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179. The num ber of children on the M edicaid rolls has grown sharply, but

the number of pediatricians w illing to treat them has not. The number of Florida

children enrolled in M edicaid increased from 713,540 in October of 1998 to

approximately 1.2 million in October of 2005. By December of 2008, 1,272,342 of

children w ere enrolled in M edicaid. PX 682 at FL-M ED 078 16; DX 262; Snipes

on 1/8/2010 Final Tr. at 1274:15 - 1275:5. As of 201 1, the enrollment had risen to

1.7 m illion children. Lewis on 1 1/29/201 1 Rough Tr. at 48-49. Thus, the

percentage of children on Medicaid has increased by more than 33% in just under

three years, from  D ecem ber of 2008 to N ovem ber of 201 1. There is no indication

that the num ber of prim ary care providers has increased at all, let alone

proportionately, thus placing an increased dem and on existing providers. See PX

682 at FL-M ED 078 16; DX 262. ln fact, Florida has an overall shortage of

physicians per 100,000 residents, com pared to the U nited States as a whole, PX

742 at Defendants 026980, and a shortage of pediatricians, DX 290c; PX 742 at

Defendants 026979, thereby placing more demand on Florida physicians to treat

children on M edicaid, even though M edicaid pays far less than other payors.

180. M ore than 20%  of pediatricians in Florida were accepting no new

M edicaid patients, according to a 2009 physician workforce survey. PX 742 at

Defendants 027039; Sw anson Rivenbark on 1 1/15/201 1 Rough Tr. at 40-41. M ore

than 60% of fam ily practitioners were not accepting a single new M edicaid patient.

1d. This is significant because family medicine practitioners provide well care for

29
older children. St. Petery on 2/9/2010 at 15 14:9-13.

29 The percentage of physicians who accept no new M edicaid patients is 46% . This is

significantly larger than the percentage that accepts no new M edicare patients, which is 22% .

This disparity further illustrates the inadequacies of M edicaid reimbursement rates. PX 742 at

Defendants 027033, Defendants 027037.
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181. In addition, numerous pediatricians limit the number of children on

M edicaid that they will accept. See Cosgrove on 5/19/2010 Final Tr. at 2553:15 -

2557:12 (limiting practice for financial reasons to about 20% children on

Medicaid); Silva on 5/20/2010 Final Tr. at 2768:23 - 2775:23 (only two of the

non-for-profit company's seven pediatric sites accept new children on M edicaid,

and for Dr. Silva's site, the com pany has lim ited the num ber of new M edicaid

patients by (1) not accepting Medicaid I4MOs; (2) only accepting new patients

under 5; and (3) further limiting new patients to newborns, siblings of existing

patients, or existing patients who go on M edicaid; about 20%  of her patients are on

M edicaid compared to 50% in 2001)., Isaac on 8/1 1/2010 Final Tr. at 3855:13-17;

3856:4-12; 3861:5-25 (limits number of M edicaid patients he accepts; doesn't take

any M edicaid 14M Os; approves new M edipass patients on a case-by-case basis',

about one-third of his patients are on M edicaid); Ritrosky on 1 1/10/2008 Depo.

Desig. at 8:13 - 9:12., 1 1:1-1 1 (to remain economically ttviable'' practice, limited

number of M edicaid patients by only accepting as new Medicaid patients (1)

siblings of existing patients; (2) existing patients who lose private insurances; and

(3) limited number of newbornsl; Orellana on l 1/23/2008 Depo. Desig. at 99:24 -

100:1 1 (had to stop accepting M edicaid patients in his Gainesville but not his Lake

City location).

182. The principal reason pediatricians do not participate in M edicaid (or

limit their participation in the program) is because of Medicaid's low

reimbursement rates. Flint on 8/3/2010 Final Tr. at 2949:21 - 2950:5 (d$The

fundam ental issue that drives participation, that determ ines physician, physicians'

decisions to participate in the program at all, or to limit their participation, is the

rate of reimbursement.''); Tamer on 10/19/2010 Final Tr. at 4512:2 1 - 4518:9

(describing a consensus expressed by CMS office medical directors throughout the
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state that ddM edicaid rates were so low that specialists were reluctant to take

patients who were sponsored under the Medicaid program.'').

183. D efendants have pointed to the availability of care at county health

departments (C14Ds) and federal qualifed health centers (FQHCS). The Clo s,

while providing som e prim ary care, are not an altem ative to private pediatricians.

Collectively, CHD S only em ployed 27 pediatricians and no pediatric subspecialist

as of 2009. Swanson Rivenbark on 1 1/15/201 1 Rough Tr. at 57-58. Sim ilarly,

FQHCS hadjust 32 pediatricians and one pediatric subspecialist. 1d. M oreover, all

well-child visits provided by Cl'lDS and FQHCS are included on the CM S 416

repol't. Crall on 2/8/201 1 Rough Tr. at 83-84. There is no reason to believe Clo S

w ill provide increased care in the future. Indeed, the Florida Legislature reduced

the budget for the Clo s by $30 m illion as of July 201 1, leading to 300-400

positions being cut at the ClD s. Sentm an on 10/6/201 1 Rough Tr. at 1 1-13.

F. Child H ealth Check-u p R ate lncreases

184. A n increase in the reimbursem ent rate for well-child, check-up

examinations resulted in an increase in the number of children receiving well-child

check-ups. ln 1995, AHCA increased the reimbursement rate for well-child check-

ups içfrom $30 to $64.82, and the participation rates increased from 32 percent to

64 percent.'' PX 734. AHCA has m ade that sam e assertion repeatedly in form al

budget subm issions to the governor and legislature, see PX 734, PX  92, PX 93, PX

95, and in internal LBRS, PX 94, PX 96, PX 702, PX 703. See also DX 600.

185. AHCA highlighted the effect of the 1995 well-child check-up rate

increase on the participation rate when it proposed a child health check-up rate

increase from $71.59 to $90.97 for the 2007-2008 budget year. W illiams on

10/13/201 1 Rough Tr. at 88-89; PX 734. AHCA then predicted that sam e pattern

would hold in the future. ççlncreasing the Child H ea1th Check-up reim bursem ent

rate w ill increase access to service, which will increase the early identification of
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medical conditions before they become serious and disabling, thereby decreasing

future costly treatm ent services.'' PX 734. AHCA noted that since 1995, provider

fees for well-child check-ups çthave increased only a few dollars due to the

Resource Based Relative Value System'' and said, tûlaqn increase will also more

accurately reflect the cost of providing and docum enting this com prehensive,

preventive service and will encourage provider participation and retention in the

Child Heath Check-up Program .'' 1d.

186. In 2007, that sam e proposal was one of AHCA 'S top three priorities.

PX 720. See also PX 92; Snipes on 12/9/2009 Final Tr. at 387:10 - 388:12; Snipes

on 1/7/2010 Final Tr. at 1094:24 - 1095:10. Again, the agency told the governor

and legislature that increasing the Child Health Check-up rate iiwill increase

access to service, which will increase the early identifcation of m edical conditions

before they becom e serious and disabling, thereby decreasing future costly

treatment.'' PX 92 (emphasis added); Kidder on 5/19/2010 Final Tr. at 2512:4 -

2514:13; Kidder on 10/3/201 1 Rough Tr. at 28.

187. W hile continuing to support LBRS to increase the Child Health Check-

Up rate, AHCA changed the language of its proposal to indicate that a fee increase

tçm ay,'' not will ççincrease access to services, which may increase the early

identification of m edical conditions.'' PX 96. See also DX 600. That change w as

m ade during the course of this litigation and was not based on any study or form al

analysis. Kidder on 5/19/2010 Final Tr. at 2519:21 to 2520:5. M r. Snipes, never

reached a different conclusion than that set forth in the ççwill increase'' language.

Snipes on 12/9/2009 Final Tr. at 351:3-9; 382:1 1-24.

188. Even w ith the m odified language, however, the LBRS continued to

state: itln 1995, there was a fee increase from $30 to $64.82 and the (Child Health

Check-upq participation rate increased 9om 32 percent to 64 percent.'' PX 96. See

also DX 600. The Agency used that sam e language in LBRS for five consecutive
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years.

adm inistrators testitied in depositions

regarding the proposed increase in reim bursem ent rates for child health check-ups

were true and correct. One witness, Beth Kidder, was Bureau Chief for M edicaid

Services at AHCA, and had held that position since 2005. M s. Kidder testified at a

deposition in 2008, tlu-ee years after this action began. Kidder on 10/3/201 1 Rough

Tr. at 28-30. At trial, she acknow ledged her prior testim ony, including her

testim ony that the language in the LBR was m eant to indicate itcausation, a

causative effect here, that if you increase the rates, you will increase physician

participation and in turn that will result in m ore kids receiving checkups.'' 1d. at

Kidder on 10/3/201 1 Rough Tr. at 33-35. Two senior level agency

that the statem ents in the 2007 final LBR

189. The second witness, M elanie Brown-W oofter, AH CA 'S designee under

FED. R. Clv. P. 30(b)(6), testified that the following statement was tl'ue and correct:

Siln 1995, there was a fee increase 9om $30 to $64.82 and the (Child Hea1th

Check-upq participation rate increased from 32 percent to 64 percent.'' Brown-

W oofter on 1 1/9/201 1 Rough Tr. at 2-3; PX 96.

190. At trial, M s. Kidder changed her testimony when she was called as a

defense w itness, but not when she w as called as an adverse witness by plaintiff.

She testified that the 1995 fee increase from $30 to $64.82 did not cause the

increase in the participation rate from 32% to 64% , because the fee increase did not

lead to an immediate increase in the participation rate and because the increased

participation rate might have resulted from other factors, such as better reporting

by M edicaid 14M Os. Kidder on 6/1/201 1 Rough Tr. at 1 18-19. She changed her

testimony based on information she was provided by defense counsel after

testifying in M ay of 2010, as an adverse witness in plaintiffs' case. K idder on

l 0/3/201 1 Rough Tr. at 39-43. Generally, given her change in testimony, 1 did not

find M s. K idder's testim ony as a defense w itness credible.
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191. M s. Brown-W oofter sim ilarly changed her views and on redirect

examination provided an am ended answ er sim ilar to M s. K idder's. See Brown-

30 h too was not very credible as toW oofter on 1 1/9/201 1 Rough Tr
. at 122-26. S e ,

this m atter.

192. While a Rule 30(b)(6) witness may modify his or her testimony because

it does not constitute a judicial admission, a court may consider any such change in

assessing the credibility of the testim ony. D efendants' only explanation to support

admission of (and to credit) Ms. Kidder's and M s. Brown-W oofter's undisclosed

and untim ely decision to contradict their prior testim ony, is that they had further

time to scrutinize certain LBRS. M s. K idder w as deposed on A ugust 27, 2008,

m ore than two and one-half years after this action com m enced. M s. Brown-

W oofter was deposed on November 24, 2008. Defendants had adequate time and a

duty to prepare these witnesses on the designated topics prior to their Rule 30(b)(6)

deposition.

193. 1 find the statem ents in AHCA 'S LBRs- repeated over five years with

different secretaries and staff in place and repeatedly reported to the govem or and

Florida Legislature- credible and illustrative of AHCA 'S belief that there was a

cause and effect relationship between an increase in the reim bursem ent rates for

well-child check-ups and the percentage of children eligible for M edicaid who

received a well-child check-up. 1 find M s. K idder's and M s. Brown-W oofter's

trial testim ony does not m eaningfully call into question AHCA 'S belief as to this

cause-and-effect relationship.

30 O ination she said the increase in the participation rate m ay have been duen cross exam 
,

to increased outreach, see Brown-W oofter on 1 1/9/201 1 Rough Tr. at 4, a wholly different

answer than that elicited by defense counsel on redirect.
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G . A H CA 'S Reports and Defendants' Lay O pinion Testim ony

194. Several of defendants' witnesses- particularly M s. Sreckovich, M s.

K idder, and M s. Brown-W oofter- testified regarding the various processes AH CA

has in place to monitor and evaluate primary care providers (PCP) enrolled in

M edipass and managed care organizations (MCO).

195. AHCA devotes considerable resources to monitoring. This monitoring,

however, does not demonstrate that children are receiving the care to which they

are entitled under federal law.

196. First, though there was extensive testimony regarding the m onitoring

processes, there is little in the record about the substantive results of those

processes. lndeed, m uch of the m onitoring took place during the very tim e that

AHCA'S own documents demonstrate that children were not receiving care.

197. Second, there is little evidence in the record that any PCPS or M COs

were Gned, sanctioned, or expelled from the M edicaid program  for failure to

provide care to children on M edicaid or m eet any contractual requirem ents relating

to the provision of care.

198. Third, process-oriented monitoring does not establish that children

receive care. For instance, the fact that a PCP does not have m ore than 1,500

children on M edicaid as patients and does not work more than 30 miles from

where his or her patients live, does not demonstrate that those children are able to

see that PCP on a tim ely basis. AHCA 'S m onitoring show s the system could work

on paper, but it does not prove that it works in practice.

199. There is nothing persuasive in M s. Sreckovich's testim ony to establish

that timely care and access to the appropriate array of pediatric doctors was

actually provided rather than theoretically available. This is especially true if PCPS

affliated with M edipass or an 14540 chose to treat a large num ber of children on

M edicaid, despite the low M edicaid reim bursem ent rates. Flint on 1/24/2012
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Rough Tr. at 153. Further, M s. Sreckovich's general opinion that she has not seen

evidence of a system atic problem , Sreckovich on 1/12/2012 Rough Tr. at 54-55, is

contradicted by statements made by AHCA in LBRS and CM S 4l6 reports, as well

as by the testim ony of plaintiffs' experts. 1 do not find M s. Sreckovich's opinions

persuasive.

200. A num ber of AHCA w itnesses, including M s. Brow n-W oofter and M s.

Kidder, offered lay opinions regarding access.

20l . M s. Brown-W oofter offered a lay opinion that there are enough PCPS

enrolled in M edipass to comply with the contractual requirem ent that no provider

have more than 1,500 children on M edipass. Brown-W oofter on 10/24/201 1

Rough Tr. at 67-69. H er testim ony does not indicate whether children are actually

receiving care from PCPS, who are not obligated to accept any children on

M edicaid m erely because they enrolled as a M edipass provider. N or does her

testim ony indicate whether that care is tim ely and comparable to care provided to

children on private insurance. M oreover, defendants failed to show that the 1,500-

to-l ratio w as actually met in practice. M s. Brown-W oofter did not know the

average num ber of M edicaid patients that a typical PCP enrolled in M edipass

accepts. Brown-W oofter on 1 1/8/201 1 Rough Tr. at 8 1. Thus, if the num ber is

substantially sm aller than 1,500, then the 1,500-to-1 ratio effectively

m eaningless. ln sum , 1 am  not persuaded by M s. Brown-W oofter's lay opinions.

202. A ccording to M s. K idder's 1ay opinion, AH CA is able to deliver the

care children on M edicaid need, when they need it, and close to where they need it

(with limited exceptions), for both primary care and specialty care. She also

opined that the increased num ber of children enrolled in M edicaid has not

im pacted AHCA 'S ability provide such care. Kidder on 10/3/201 1 Rough Tr. at

122-123, 150. Her opinion, however, is based largely on what she was told by

others. lt is also contradicted by AHCA 'S own statem ents in num erous LBRS, her
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own testim ony at her deposition, the testim ony of various other AHCA witnesses

(including former Secretary, Dr. Agm mobi, and former Medicaid Directors Mr.

Snipes and Mr. Shame), the testimony of pediatricians, and numerous AHCA

documents. Accordingly, 1 do not find M s. Kidder's lay opinion credible or

persuasive.

H. Children's M edical Services (CM S)

203. CM S is a branch of the DOH dedicated to helping children with special

health care needs. Consistent with the problem s experienced by children on

M edicaid in accessing prim ary care, CM S has experienced problem s in finding

prim ary care providers to treat CM S children on M edicaid.

204. ln 2004, D OH conducted a Provider Access Survey, which showed that

çtreqvery CM S area office or regional office reported that some CM s-enrolled

private prim ary care practices w ere closed to new CM S patients during calendar

year 2003.'' PX 319 at DOH 00077968; St. Petery on 12/8/2009 Final Tr. at 228:5

-  229:12.

205. That same survey showed that içgljow reimbursement rates and lack of

capacity were the top two reasons cited for the closure of prim ary care practices to

new CM S patients, followed by CM S patients' health conditions being considered

too complex for primary care practice and administrative burden/paperwork.'' 1d.

206. The survey also showed that 'tlelvery CMS provider recruitment office

attem pted to recruit prim ary care practitioners to becom e CM s-enrolled providers

during calendar year 2003. Almost three-fourths (72%) of the contacted private

prim ary care providers declined to enroll as CM S providers. Low reimbursement

rates and lack of capacity were the m ain reasons cited for declining to participate.''

1d. There is no indication in the record that these problem s have disappeared or

have been substantially am eliorated.
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1. Blood Lead Screening

207. As part of an EPSDT exam , children on M edicaid must be screened for

blood lead poisoning at 12 and 24 m onths, and if they did not have a test earlier,

they m ust be screened for blood lead poisoning betw een 36 and 72 m onths. PX 71

at AHCA 00148486. Doctors can comply with the blood lead screening

requirem ents by either doing the testing them selves or referring their patients to a

laboratory for testing. Snipes on 12/9/2009 Final Tr. at 391:12 - 393:2.

208. There is no safe level of lead in the blood. PX 77 at FL-M ED 07068.

The higher the lead level, the more severe the consequences. 1d. Higher levels

have an even greater im pact on the health and cognitive developm ent of children,

including lower 1Q, behavioral problems, hearing loss, neurological impairments,

and death. 1d

209. Screening children for blood lead poisoning at an early age is

important. As defendants have stated, içlsjcreening for blood lead can lead to

effective early interventions, decreasing overall treatm ent costs later.'' PX 98.

210. According to the CDC, Florida ranks 8th in the nation for the number

of estimated children with elevated blood lead levels. PX 71 at AHCA 00148485;

Snipes on 12/9/2009 Final Tr. at 399:12-16. Jacksonville and M iam i rank 21st and

32nd respectively am ong large cities in the United States, with an estim ated 1,900

children with lead poisoning. PX 71 at AHCA 00148485.

21 1. A prim ary source of lead exposure in children is lead-based paint,

which was used in m any homes built prior to 1978. PX 77 at FL-M ED 07070.

H om es built prior to 1950 pose an even greatest risk for children, as the amount of

lead in paint from that era is generally greater and the structural condition of the

homes often facilities greater risk of lead exposure. f#. The portion of pre-1950

homes in Florida varies by county from 3% to just over 15%. 1d.
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212. Florida's diverse population of imm igrants, refugees, and foreign-born

children are at further risk for lead poisoning because of specific high-risk

behaviors and custom ary use of foreign products containing unsafe levels of lead.

PX 71 at AHCA 00148485; Snipes on 12/9/2009 Final Tr. at 399:8-1 1.

The CM S 416 report submitted in A pril of 2008 showed that only

60,000 blood lead screenings had been conducted for the 250,000 eligible children

between the ages of 1 and 2. PX 8 at AHCA 0000087-88. M r. Snipes testified, ttl

w ould say personally to m e that's not acceptable.''

at 372:5-1 1.

Snipes on 12/9/2009 Final Tr.

214. ln 2006, the m ost recent year for which there is fgures in the record,

there were 389 new reported cases of blood lead poisoning in Florida, with 20 or

m ore new cases reported in Broward, Duval, Hillsborough, M iam i-D ade, Orange,

Pinellas, and Polk counties. PX 77 at FL-M ED 07073.

For fiscal years 2005-06, 2006-07, 2007-08, and 2009-10, AHCA

requested an increase in reimbursement rates for blood lead screening for children,

stating: tdBecause physicians are not reim bursed for the collection and handling of

1ab specimens during an office visit, M edicaid children are being referred to a

laboratory for the required blood lead test rather than the physician collecting the

specimen and forw arding it to the laboratory for analysis. Lack of reim bursem ent

has fragm ented care, due to the fact that many recipients do not follow through

,,31 px 7044 PX 705; PX 97; PX 98; Snipes on 12/9/2009 Final Tr
.with the lab trip.

at 391:12 - 397:8.

216. M r. Snipes supported the agency's request for an increase in fees for

handling blood and believed that it would improve beneûciaries' ability to get

31 f the nam ed plaintiffs S
.M ., has not been tested for blood lead exposure, because theOne o ,

first tim e his m other took him to the lab it was closed, and she subsequently was not able to take

him back because of difficulties in securing transportation. See supra at ! 1 1.
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blood lead tests. Snipes on 2/9/2009 Final Tr. at 397:2-8. He consistently

proposed increases in reimbursement rates for blood lead testing, because he

believed that there was a problem that had to be addressed. 1d. at 399:22 - 400:2.

J. Provision/utilization/Tim eliness of Specialist Care

Under the EPSD T requirem ents, children on M edicaid should have

access to preventative care screenings and treatm ent for the conditions identified.

42 U.S.C. j l396a(a)(43)(C). Often specialist care is required. Brown-Woofter on

10/18/20 1 1 Rough Tr. at 135.

2 18. Dr. Agw unobi, speaking as Secretary of AHCA at the time,

acknowledged the problem of access to specialists for the Florida M edicaid

population, including children:

1 personally have traveled to a1l of our different areas - our l 1 area

offices, and l found that by far, the single biggest problem facing

AHCA today is access to specialty care for M edicaid recipients. The

single biggest problem . W e have m any problem s, but that's the

biggest.

PX . 126A at 5. Dr. Agwunobi, in the sam e speech, referred to the problem as ($a

crisis in access to specialty coverage for this population.'' 1d. at 6.

219. Defendants object to these statements on the grounds that they were not

applicable to children. Dr. Agm m obi, however, expressly stated in his speech that

he w as speaking about access for specialty care for children as well as adults: ççW e

have children and people right now that need access to specialty care.'' PX 126A .

H e illustrated the point by stating:

So what this m eans is that when a child goes to the em ergency room

with a broken arm , they can't find an orthopedic surgeon to follow up

with. Abscess teeth, can't get care. Usually through m any hours of

work and basically pleading on bended knee, we have actually found

care for that patient. H ow ever, there are unacceptable delays which

translate into poor quality and som etim es patients have to travel for

m iles. So all of that is to say yes, the service indicates and our
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experience confirm s that we have a serious access to healthcare

problem in the state of Florida and, we have to address it.

1d. at 5 .

220. Dr. Agw tm obi said that while there are m any reasons for the problem of

access to specialists, tûone thing is very clearg, pqroviders are in general underpaid

in contrast to com m ercial insurance and M edicare.'' 1d. at 6. See also PX 305 at L-

STP 012841.

221. 1 find D r. Agw unobi's adm issions regarding insufficient access to

specialty care to be highly probative. Dr. Agw unobi was the highest ranking

individual in the agency prim arily responsible for M edicaid, and he w as not

testifying in the m idst of litigation. H e could not have been m ore clear as to the

seriousness of the issue, characterizing it as a ççcrisis.'' This adm ission is sufficient

evidence of an access problem with respect to specialists.

222. Other AH CA secretaries presented sim ilar view s in docum ents.

Secretary Tom A rnold observed that çtwe have a system  that is growing by double

digits, where providers are paid less and less each year, access is limited, outcomes

are not measured, racial disparities in health access continue, and participants are

stigmatized. l'd say that's a bad system.'' PX 277A. See also PX 195 (email of

M r. Arnold, then Deputy Secretary for M edicaid and later Secretary of AHCA,

asking dican w e do anything that m ay reduce the reluctance of specialists in

participating in Medicaid?'').

223. Dr. Agwunobi's view s are reinforced by a 2007 survey of the AHCA

regional offices, which showed a majority of regional offices reporting an ççacute

shortage'' of specialists for m ost specialty types:
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AREA OFFICES - List of M ost Com m on Specialty Shortages *
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PX 205.

224. The survey responses from a number of the AHCA area offices

confirm , and in certain instances, provide m ore detail than the statewide sum mary.

See PX 200 (Area 10; Broward County); PX 201 (Area 1 shortages - Pensacola);

PX 202 (Area 9 specialist shortages - Palm Beach county); PX 203 (Area 6

specialist shortages - Tampa); PX 204 (Area 7; Central Florida); PX 722 (Area 2;

Florida panhandle counties); PX 708 (Area 8; Southwest Florida). For example,

the response form  Area 1 1, which includes M iam i-D ade and M onroe counties,

states that there is a shortage of ççpediatric specialists of every kind'' and that d%there

are no specialists of any kind willing to treat M edicaid recipients'' in M onroe

county. PX 199. A HCA , through two agency representatives, testified that there

was no reason to believe that the problem s identified in the survey were problem s

for adults, but not for children. Kidder on 5/19/2010 Final Tr. at 2529:20 -

2530:10; Brown-W oofter on 10/25/2010 Final Tr. at 83-96.
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225. AHCA ranked the different specialty practices experiencing shortages.

PX 710. These lûpriority rankings'' of shortages were applicable to children as well

as adults. Nieves on 5/17/2010 Final Tr. at 2068:9-1 1.

226. Other internal AHCA documents and communications are consistent

w ith the existence of difficulty in accessing specialists for the M edicaid population

throughout the state. See e.g. , PX 2 10 (October 2007 letter from Secretary

A gm m obi inviting providers to a M edicaid Access to Specialty Care Summ it,

noting he had traveled the state, speaking about Florida M edicaid with providers,

comm unity-based organizations, and AHCA staff, and stating: ûçW ith rare

exception, when asked what the m ost critical issue facing the program was, they

identified the increasing lack of access to specialty m edical care for M edicaid

beneficiaries.''); PX 181 (shortage of dermatologists, neurologists and

neurosurgeons for kids and adults in Jacksonville); PX 182A (documenting access

problems for children seeking orthopedics gastroenterologists, neurologists, and

cardiology in Area 2); PX 188 (2006 AHCA survey showing lack of readily

available specialist care); PX 21 1 at 7-1 1 (relative number of specialists providing

Medicaid services to total specialists); PX 221 (2000 survey of access to care

show s relative lack of access for M edicaid population and also geographic

differences in access); PX 187 (Area 38 Ocala area services not readily available

in number of specialty types); PX 3 19 (no or very limited access to certain

specialty care for M edicaid children in CM S); PX 338 (tçsignificant crisis in

Panama City area with orthopedic coverage'').

227. The diffculty in access to specialist care found in the 2007 survey

corroborates an earlier AH CA study entitled tçA ccess to M edicaid Physician

Specialists.'' PX 563. This survey m easured access by dividing the total num ber

of M edicaid armual visits in 2003-2004 by the national average of visits per

specialist physician and then compared this Sçestimated M edicaid access'' figure to

lO3
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lowest and highest estim ate of needs based on the literature. Each physician

specialty was then given an access score from 1 to 5. The following services

ranked either t$1 (indicating access under 50% of the lowest estimate of need); or

(access under the low estimate of need''): allergy, dentists, dermatology,

endocrinology, hem atology, infectious disease, nephrology, neurology, oncology,

orthopedic surgery, pulm onary disease, rheum atology, and urological surgery. PX

563 at Flint 01 13 1, 01 135. This survey also showed the comparative lack of

access per county.

228. Several AHCA area administrators nonetheless testified that they either

never had or no longer were facing diffculties with respect to access to specialty

care for M edicaid recipients in their areas. See e.g., N ieves on 5/18/2010 Final Tr.

at 2260:5- 18; Albury on 1 1/15/201 1 Rough Tr. at 107; Kimbley-campanaro on

10/6/201 1 Rough Tr. at 98-103. 1 tind their testim ony unpersuasive for a num ber

of reasons.

229. First, som e of these w itnesses directly contradicted their own sworn

deposition testimony or prior written statements. For example, M s. Kidder

testitied at trial that she did not believe the shortages noted in the AHCA survey

ççwere as systematic as they appear on that chart (PX 2051.5' Kidder on 5/20/2010

Final Tr. at 2751: 1-6. At deposition, however, M s. Kidder testifying as the

AHcA -designated agency representative on these issues- acknowledged that the

agency believed ççthere was a critical access to care problem in these specialty

types'' as to which a LBR was made, and that remained true at the time of her

deposition. 1tL at 2751:7 - 2752:5. Serious credibility issues exist when a witness

signiticantly changes her testimony from that given as a sworn Rule 30(b)(6)

w itness. Sim ilarly, testim ony by M s. Kimbley-campanaro, AHCA 'S Tampa-area

program director, directly contradicted her email, PX 203, which found

l04
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tûchallenges'' in her area for ten different areas of specialists. tichallenges''

connotes difsculty in finding sufficient specialist providers.

230. Second, som e of this testimony was based on unreasonable assumptions

as to what constituted reasonable access to care. For exam ple, M s. Fran Nieves

testified that there were no difficulties securing access to specialists in area 8,

despite the fact that 14 areas of shortage were identified in 2007 for her area. See

PX 205. Her opinion assum ed that if a single specialist was available for M edicaid

recipients in that area or an adjoining area, then sufficient access existed. Nieves

on 5/18/2010 Final Tr. at 2264:7-15; id. at 2265:1-5 (stating that çtif (a1

derm atologist in downtown M iam i was accepting some children on M edicaid, that

would m ean for pum oses of Area 8 over in Sarasota you w ould have an available

dermatologisf').

23 1. Third, AHCA area adm inistrators' testim ony was based on com plaints

they received about difficulties in accessing care. If they did not receive

complaints, because beneficiaries or providers did not contact the area offce, they

would not know about difficulties in accessing care. See, e.g., Gray on 1 1/28/201 1

at Rough Tr. 29; N ieves on 5/l 8/2010 Final Tr. at 2268:6-22; Kidder on 5/20/2010

Final Tr. at 2753:2-19. The area office also does not follow up to determine

whether care was received, or if received, whether it was unduly delayed or

involved extensive travel. See, e.g., Gray on 1 1/28/201 1 Rough Tr. at 30-32;

Albury on 1 1/16/201 1

120. Similarly, the inability of an AHCA employee to recall any discussions in the

office concerning a child going without specialty care is weak evidence at best of

the lack of a specialty access problem . A lbury on l 1/15/201 1 Rough Tr. at 121.

This is especially true given docum entary evidence from the sam e area office

Rough Tr. at 48; Fuller on 1 1/29/201 1 Rough Tr. at 87, 1 19-

attesting to a shortage of specialists. Albury on 1 1/15/201 1 Rough Tr. at 12 1. See

aslo PX 202 (specialist needs in Area 9 where Mr. Albury works); PX 198
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(shortage of pediatric specialists of every kind in Area 1 1 where M s. Gray works).

As one AHCA witness acknowledged, he could not say whether or not children

were actually denied care, just that he was not made aware that care was denied.

Albury on 1 1/16/201 1 Rough Tr. at 46.

232. Fourth, when pressed, these same witnesses often conceded the

existence of a specialist care problem . For exam ple, Rhea Gray, the Area

administrator, testified she personally was not aware of complaints about access

problem s and that an adequate num ber of specialists were enrolled in the M edicaid

program. But M s. Gray admitted on cross examination that she had correctly

written that the real issues w ere the willingness of those specialists to see M edicaid

patients, and that low pay and billing difsculties were the reported reasons for their

unwillingness. Gray on 1 1/28/201 1 Rough Tr. at 43-44. Further, while she had

not experienced m ore than a tw o-week delay in having patients seen at M iam i

Children's Hospital or Jackson M em orial H ospital in M iam i, she acknow ledged

that frequently the wait tim e for M edicaid children to be seen by a specialist at one

of those hospitals was from six to nine m onths. f#. at 45. Finally, M s. Gray

submitted a report, which was approved by her colleagues, indicating that there

w ere no specialists tçof any kind'' w illing to see M edicaid recipients in M onroe

County and that the Area 1 1 ofûce had difficulty in fnding specialty care in eleven

different fields, including ttpediatric specialists of every kind.'' PX 199.

233. Fifth, none of the testim ony provides an explanation to support

defendants' argument that the çsacute shortages'' in most specialty areas statewide

has suddenly disappeared. There have been no changes in reim bursem ent rates for

specialists during this time period, Nieves on 5/18/20 10 Final Tr. at 2262:7-16,

although demand for services continued to increase.
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234. For all of these same reasons, I place little weight on the conclusory lay

opinions offered by M s. K idder and other AH CA w itnesses that there was no

difsculty with regard to access to specialist care for children on M edicaid.

235. The existence of a severe problem in access to specialists is also

reiected in AHCA'S LBRS submitted to the governor and legislature to increase

the reim bursem ent rates for derm atology, neurology, neurosurgery and orthopedic

surgery, each of which are specialists that children utilize. Kidder on 5/19/2010

Final Tr. at 2528:12-17. The given reason for the requested increase was a critical

access to care problem in those areas. PX 89; PX 90, PX l0; K idder on 5/19/2010

Final Tr. at 2527:8 - 2528:7. One AH CA LBR stated: tt-l-he M edicaid area offices

have identifed a physician specialty provider shortage and critical access to care

problem'' in these specialty areas. Ex. 727 (emphasis added). These areas were

selected because a m odest proposal was believed to have the best chance

politically for passage. Snipes on 12/9/2009 Final Tr. at 405:6-13; lsaac on

8/1 1/2010 Final Tr. at 3883:4-24 (testifying to statement of Sec. Agwunobi).

236. M r. Snipes confirmed that these LBRS retlected the views of the

agency. Snipes on 12/9/2009 Final Tr. at 403:1 1-22. He testified: ç%(W)e

supported the issues; we felt the issues w ere important, even critical.'' fJ. at 459:1-

10.

237. The LBRS requested increases in specialist reim bursem ent for several

years. An AHCA witness testified that they take the statem ents in those requests

ççextremely seriously'' and dsdo their best to give (the legislatureq accurate

inform ation.'' Kidder on 5/20/20 10 Final Tr. at 2741 :4-6. The LBRS went through

a review process by a num ber of individuals and bureaus inside AHCA , including

the secretary. They were then reviewed by the governor's office and were listed as

one of the priorities for legislative action. PX 719 (for 2009-2010 fiscal year,

physician specialty fee increase was num ber one AH CA priority in Governor
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Crist's recommendations). 1 find the agency's consistent position expressed in

these LBRS persuasive evidence as to the conditions in M edicaid relating to access

to specialty care.

238. Evidence from the DOH dem onstrates that CM S children on M edicaid

also lack access to specialty care.

CM S area and regional offices

CM S reported in a 2004 CM S survey of the 17

widespread problems with regard to accessing

specialty care. The pediatric specialties for which no access was most frequently

encountered were derm atology, neurological surgery, orthopedics, psychiatry, and

urology. PX 319. ln October of 2008, Vickie Posner, testifying as a designee of

D OH , w as asked whether DOH was aware of any difference in the ability of

children on M edicaid to access specialty care as com pared to children with other

types of insurance. She replied: SsAnecdotally we know that som e- if you are

going to include all of insurances in that question- private paying, private

insurance children have access to services that M edicaid children do not have. 1

think that's fairly w idely recognized in the State of Florida.'' Posner on 10/28/2008

Depo. Design. at 83:20 - 84:12 (limited by court order to CMS children only).

239. A num ber of pediatricians throughout the state also gave consistent and

persuasive testim ony as to the difficulties they faced in refening children on

M edicaid to specialist. Dr. Cosgrove, whose practice consists of approximately

20%  M edicaid patients, has difficulty referring children on M edicaid to

dermatologists, allergists, orthopedic surgeons, neurologists, and endocrinologists,

difficulties she does not face with privately insured patients. Cosgrove on

5/19/2010 Final Tr. at 2563:12-17, 2566:1 1-15, 2569:1 1 - 2571:14, 2573:1-6.

These difficulties have continued with regard to referring M edicaid children to
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rheumatologists, orthopedics, and derm atologists; Cosgrove on 1/31/2012 Rough

32Tr
. at 149-152.

240. Dr. Silva, who had approxim ately 20%  of her practice with M edicaid

patients, also testified that she has trouble referring M edicaid patients to

derm atologists, ENTS, ophthalmologists, orthopedists, endocrinologists, general

surgeons, rheum atologists, and infectious disease specialists, am ong others. Silva

on 5/20/2010 Final Tr. at 2779:6- 15. M edicaid children have to wait three to five

m onths in Brandon and one to three m onths in Tam pa, w hereas com mercial-

insurance patients can be seen within one to tw o weeks. 1d. at 2779:17 - 2780:8.

In rebuttal testim ony, Dr. Silva confrm ed recent difficulties and travel tim es

experienced by M edicaid patients she refers to specialists, such as allergists,

derm atologists, and endocrinologists, difûculties not experienced by her private

patients. Silva on 1/19/2010 Rough Tr. at 140.

241. Dr. Schechtm an, whose practice consists of 23%  children on M edicaid,

sim ilarly testised that it is ttmuch m ore difficult to find a specialist who is willing

or has an open panel to see M edicaid patients.'' Schechtm an on 5/20/2010 Final

Tr. at 2836:1-5. For example, a child with a potentially precancerous mole could

not see a dennatologist for at least six m onths. 1d. at 2838:2-13. Orthopedic

surgeons would only see M edicaid patients with limited diagnoses. 1d. at 2839:3-

1 1. By contrast, there were ddno barriers'' with respect to com m ercially-insured

patients. 1d. There were no pediatric neurologists in Palm Beach County w illing

to accept M edicaid patients, requiring those patients to travel to M iam i to seek

care. 1d. at 2840:16 - 2841 :12. On one occasion, Dr. Schechtm an had to adm it a

child on M edicaid into the hospital to receive cardiac care that could have been

managed in a low-cost outpatient setting if the child's M edicaid 11M 0 plan had

32 i that Dr. Cosgrove usually called the first three to four sgecialists on her list,I recogn ze
and have taken this limitation into account in assessing the weight of her testlmony.
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been accepted by pediatric cardiologists. f#. at 2842:25 - 2844:14. Access for

M edicaid patients to ENT specialists is also ttextremely limited,'' although

privately insured patients have Sino problem '' being seen. 1d. at 2844:15 - 2845:17.

Dr. Schechtman's rebuttal testimony showed that the obstacles in providing access

to specialty care for children on M edicaid continue. Schechtm an on 1/26/2012

Rough Tr. at 14-21 , 30-33.

242. Dr. lsaac testified that orthopedic care is not available to children on

M edicaid in the ilreasonable area'' around his practice. Consequently, he has seen

children w hose broken lim bs were only put in a splint and not a cast, which Dr.

Isaac characterized as çim edical neglect.'' lsaac on 8/1 1/2010 Final Tr. at 3869:10-

20. Over the past few years, Dr. Isaac has been unable to refer M edicaid patients

to specialists in orthopedics, neurosurgery, derm atology, or psychiatry. 1d. at

3873:3-23.

243. Other PCPS have also experienced trouble referring children on

M edicaid to specialists- an issue that those with private insurance do not face.

See e.g., Seay D epo. Desig. on 1 1/14/2008 at 15:9 - 16:24, 20:2-9, 57:7-21, 103:7-

10; St. Petery Depo. Desig. on 1 1/1 1/2008 at 191:1-4, 195:7 - 196:1 1, 197:15-25,

198:21 - 199:10; Ritrosky Depo. Desig. on l 1/10/2008 at 17:17 - 18:14, 27:18-22,

3929 - 40:3, 45:2 - 47:7, 50:8-23, 50:8 - 51:1; Curran D epo. D esig. on 10/7/2008

at 30:4 - 31:8, 32:16 - 34:14, 37:13 - 38:1 1, 55:8 - 56:4; Chiu D epo. Desig. on

1 1/25/2008 at 103:19 - 106:1; Knappenberger Depo. D esig. on 1 1/20/2008 at 32:9

-  33:5, 99:12 - 100-8.

244. Barriers to access to specialist care were confirm ed by testim ony from

various medical specialists. Dr. Duncan Postm a, who is the supervising partner at

Tallahassee ENT, testified that their practice lim its the geographical area from

which they accept M edicaid patients, declining to accept patients from  outside the

7 county area and lim iting the number of new M edicaid patients to two new
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patients per week, per doctor. Postma on 8/4/2010 Final Tr. at 3152:2-19. As a

result, M edicaid patients requiring non-emergency ENT care face a two-month

delay, as opposed to the two-week delay experienced by non-M edicaid patients.

1d. at 3 153:7-23, 3155:7-16. These limitations are imposed because Tallahassee

ENT dtlosegsq money on M edicaid patients and can only afford to lose so much.''

1d. ln 2006, the average cost of an ENT patient encounter was $138, but M edicaid

paid approximately $88 per encounter; in 2007, the average encounter cost was

$135, and M edicaid paid approximately $85. 1d. at 3187-89. For a M edicaid child

patient, Tallahassee ENT lost an average of $45-$50 per patient in 2006 and 2007.

1d. at 3190:5-17.

245. Dr. Brett Baynham is an orthopedic surgeon in Palm Beach County,

whose practice is 95%  children. Twenty-five percent to 30 percent of his patients

used to be children on M edicaid. ln 2004, however, he lim ited the number of

M edicaid patients he would see because of the low reimbursem ent rates. Baynham

on 1/24/2012 Rough Tr. at 8-9, 12. See also PX 770 (March 2010 email from

pediatric otolaryngologist, stating he is the only pediatric EN T in the W est Palm

Beach area seeing M edicaid patients in an offce setting and that he is presently

scheduling M edicaid patients more than 2-3 months out.).

246. Dr. Adam Fenichel, an orthopedic surgeon in the Orlando area, testifed

similarly. W hile 80%  of his patients are children, only 5% are on M edicaid. Dr.

Fenichel sees 2,000 new patients a year, but he lim its his practice to only a couple

hundred M edicaid patients, because çtthe reimbursement for M edicaid is lower than

our cost to care for patients.'' Fenichel on 10/18/2010 Final Tr. at 4301:20 -

4302:4, 4306:2-24. See also Phillips Depo. Desig. on 11/24/2008 at 14:9-17, 33:2-

1 0, 34 :2- 1 6, 83 :8- 1 8 ; .

247. Dr. Ricardo Ayala, a specialist in pediatric neurology, testified that: (1)

he lim its the num ber of new M edicaid patients he sees in his Tallahassee practice;
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(2) he loses money on treating these children; and (3) these children face a four to

five month wait, as opposed to a two-week wait for privately insured children.

Ayala on 8/9/2010 Final Tr. at 3569:21 3570:1, 3580:4-16, 3589:2-1 1.

Furtherm ore, when he needs to refer children on M edicaid to other specialists, such

as orthopedists, psychiatrists, sleep disorder specialists, and rheum atologists, the

referrals are not accepted. 1d. at 3594:1-14; 3615:6 - 3620:24.

248. Plaintiffs also presented the testim ony of Dr. Rex N orthup, who in

addition to being a critical care pediatrician, served as the CM S regional m edical

director for Northw est Florida. Though he does not know  of any CM A child who

has been denied access to specialty care, there are a num ber of areas within that

region where there is ççan inability to obtain access to care w ithout augmenting or

supplem enting the M edicaid rate.'' N orthup on 2/10/2010 Final Tr. at 1598:13-21.

CM S has supplem ented the M edicaid rate so as to obtain derm atology care,

because no providers routinely see children for the M edicaid rate. Northup on

2/10/2010 Final Tr. at 1617:8-25. See also Curran Depo. Desig. on 10/7/2008 at

45:1 - 46:9; Knappenberger D epo. Desig. on 1 1/20/2008 at 22:17-25; Seay on

1 1/12/2008 Depo. D esig. at 106:14 - 108:6. There are no orthopedists to treat

children on M edicaid in the Panam a City area, except in the em ergency departm ent

of the hospital. 1d. at 1620:17-20, 1622:6-22. Children requiring orthopedic

specialty care m ust travel to other areas, such as Jacksonville or Gainesville, while

there are orthopedists w illing see privately-insured patients in the area. 1d. at

33 ENTS in the area lim it the num ber of M edicaid children they1630:19 - 1631:23
.

will see, requiring these patients to drive three hours or more for care. 1d. at

1638:2-12. For pediatric neurology care, the w ait for M edicaid patients is two to

33 h ' testimony on these points is not dependent on the residual exception toDr
. Nort up s

the hearsay rule, as to which another aspects of Dr. Northup's testim ony concerning rates was

adm itted. Tr. at 1636:22 - 1637:9.
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three months, as opposed to a couple of weeks for other patients. 1d. at 1643:23 -

1645:18.

K . Provision/utilization/Tim eliness of Dental Care

249. Dental care is especially important for children on M edicaid because

low -incom e children are at substantially higher risk for dental disease, and prim ary

t00th decay, and have higher levels of untreated dental disease. PX 85, PX 707.

250. States are required to provide eligible children w ith dental services

including dsrelief of pain and infections, restoration of teeth, and m aintenance of

dental health.'' 42 U.S.C. j 1396d(r)(3)(B). They are also required to report on the

num ber of children receiving dental services. The CM S 416 report fulfills that

reporting requirem ent.

251. For FY 2007, of the approxim ately 1.6 m illion children eligible for

dental services through Florida M edicaid, only 343,000 received any dental care,

according to the CM S 4 16 report AH CA subm itted in April of 2008. See PX 8

(compare lines 1 and 12a). M r. Snipes, acknowledged, tçg-flhat's not acceptable.''

Snipes on 12/9/2009 Final Tr. at 373:1-8; see id. at 442:17-23. That equates to a

dental utilization of 21% (343,529/1,61 1,397), PX 440 at 52-53, which means that

79%  of the children on M edicaid in Florida were not receiving any dental care. PX

440 at 52-53. That tied Florida for the lowest M edicaid dental utilization rate in

the nation. PX 440 at 52-53. Fiscal year 2007 was not an aberration. For FY

2006, Florida's M edicaid dental utilization rate w as also 21% , which tied it for

second lowest in the nation. PX 440 at 52-53. See also PX 418 at p. 9.

252. Children on private insurance receive dental care at a far higher rate.

Nationally, 55% of children with private insurance visited a dentist within a given

year, while only 37%  of the children on M edicaid visited a dentist over the same

time period, according to a 2008 GAO report. PX 452 at Cra1101734; Crall on

1 1/17/2010 at Tr. 5093:20 - 5094:9; 5161:9 - 5162:25. Only 49%  of children
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under 18 from  fam ilies w ith incom es above the poverty line had a dental visit at

least once during a lz-m onth period. That figure rose to 26%  and perhaps as high

as 73%  for fam ilies with incom es above 200%  of the poverty line, according to a

2001 report by the federal DFIH S. PX 447 at Crall000750.

253. AHCA, in a series of LBRS and other docum ents, has acknowledged for

nearly a decade that access to dental care for children on M edicaid is inadequate

and that rates must be increased. AHCA, through its LBRS, further acknowledged

that:

* Dental participation in the Florida M edicaid program  is declining,

c.g., PX 82, PX 83, PX 84, PX 85, PX 88, PX 109, PX 726. See

also Sharpe on 1 1/16/2010 Final Tr. at 4947:1-8; Cerasoli on

8/1 1/2010 Final Tr. at 3934:18-25;

* Florida's M edicaid reimburses dentists at less than 40%  of their

usual and custom aly costs, e.g., PX 80, PX 81, PX 82, PX 83,

PX 109, PX 715, PX 718, PX 726. See also Cerasoli on

8/1 1/2010 Final Tr. at 3935:12 - 3939:14;

@ Florida's M edicaid reimbursement rates are very low compared to

other states, c.g., PX 80, PX 85; PX 88, PX 155; PX 718. See

also Cerasoli on 8/1 1/2010 Final Tr. at 3957:16 - 3961 :18;

Sham e on 1 1/16/2010 Final Tr. at 4954:8-21; and

* Florida dentists say the state's M edicaid rates do not cover their

costs. PX 80, PX 81, PX 82, PX 83, PX 84, PX 88, PX 109.

254. The LBRS repeatedly called for a rate increase, and state, in almost the

exact same language, year after year: (dA fee increase for children's dental services

is needed if service is to be available.'' PX 78. See also PX 80 (same), PX 82

(same), PX 83, PX 109 (same). The LBRS also state that Ellaqn increase of fees is

expected to increase provider participation, and subsequently, increase access to
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dental care.'' PX 80. The testim ony about these LBRS is consistent. See, e.g.,

Sharpe on 1 1/16/2010 Final Tr. at 4945:18 - 4949:8; 4952:16 - 4953:19; 4956:16

-  4963:19; at 4964:19 - 4966:19; 4968:5 - 4970:25; Snipes on 12/9/2009 at 41 1:15

-  414:10; at 415:10 - 416:8; K idder on 5/19/2010 Final Tr. at 2534:12-24.

255. N one of the above recom m endations to increase dental fees was

adopted by the legislature. Snipes on 12/9/2009 Final Tr. 423: 20-22. For every

sscal year since 2005-2006, the Kidcare Coordinating Council has recognized the

inadequacy of Florida's dental rates and recom m ended increases in dental

reim bursem ent rates. PX 697, 698, 699, 349, 350, 682. From  1987 through 2010,

Florida M edicaid dental rates were increased once, by 13%  in 1998. Cerasoli on

8/1 1/10 Final Tr. at 3951:10-25. M eanw hile, children's enrollm ent in the Florida

M edicaid program  rose by approxim ately 78%  from  1998 to 2008, thus widening

the gap between the services needed and the services available. PX 682 at 12;

Kidder on 5/19/2010 Final Tr. at 2485:4 - 2486:4.

256. Defendants claim  that som e sgures in the LBRS showing a decline in

the number of dentists participating in M edicaid w ere sim ply copied without

verification from  one year to the next. Even if true, however, it is clear that the

percentage of licensed dentists enrolled in and participating in Florida M edicaid

has declined. AHCA 'S ow n interrogatory responses dem onstrate that the number

of general dentists with 100 or m ore paid claim s for treating children declined from

616 to 377, a drop of m ore than 3824, from FY 2003 to FY 2007. PX 739 at Table

During the same time period, the number of oral surgeons with 100 or more

paid claim s for children fell m ore than 30%  and the catchall category of other

dentists plumm eted from 130 to 42, a decline of 67% . f#.

257. The reason for these declines Florida's inadequate dental

reim bursem ent rates.

AHCA relied upon when drafting its LBRS, showed that Florida ranked 48th in the

A 2004 study by the Am erican Dental Association, which
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nation for preventative services and 49th in the nation for treatment services. PX

155 at 13-14; Cerasoli on 8/10/10 Final Tr. at 3960:22 - 3961 :18. That same study

show ed that for 15 dental procedures, Florida's M edicaid reim bursem ent rates

th i1e nationally
. For ten procedures, Florida'sranked at or below the 5 percent

reimbursem ent rates were below the first percentile nationally. PX 155 at 6; PX

109 at AHCA 00719087 to 88 (showing reimbursement rates were below dentists'

costs for 6 of 7 procedures analyzed); Cerasoli on 8/10/1 l Final Tr. at 3957:3 -

3959:24.

258. ln 2001, the Health Care Financing Agency, the predecessor to federal

CM S, stated; içln general, H CFA believes that significant shortfalls in beneficialy

receipt of dental services, together w ith evidence that M edicaid reim bursem ent

th ' f in the m arketplace, create afalls below the 50 percentile of providers ees

presum ption of noncompliance with both these statutory requirem ents. Lack of

access due to 1ow rates is not consistent w ith m aking services available to the

M edicaid population to the same extent as they are available to the general

population, and would be an unreasonable restriction on the availability of medical

assistance.'' PX 447 at Crall 00751. Significantly, M s. Kidder admitted that if

th i1e (which theyM edicaid reimbursements for dentists were below the 50 percent

were), then Florida was presumptively out of compliance with the Medicaid Act.

Kidder Testim ony on 5/20/2010 Final Tr. at 2733:5-1 l .

259. Numerous other agency officials, including the AHCA secretary, have

acknow ledged substantial problems w ith Florida's M edicaid dental program .

Former AHCA Secretary, Alan Levine, sent an em ail lam enting that tçonly 16

percent of our children in M edicaid fee-for-service got any preventative dental care

last year.'' PX 277A. Form er Deputy Secretary and later Secretary of AHCA, M r.

Arnold, gave a speech at the 2007 M edicaid Access to Specialty Care Summit, in

which he presented charts showing that a small fraction of dentists participated in

1 16
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M edicaid and even fewer actually billed for M edicaid services. St. Petery on

12/8/2009 Final Tr. at 240:3 - 245:15. Docum ents show that only 7.8%  of the

9,021 licensed dentists in Florida were enrolled in M edicaid, and only 502 or 5.6% ,

actually billed M edicaid. PX 2 18 at 4. See also PX 21 1 at p. 9.

260. M r. Sham e testified that he did not believe AH CA was in compliance

with the reasonable promptness standard as to dental care. 1d. at 4976:15 - 4977:9.

He testified: $çW ell, we're acltnowledging that for a federally required service, at

least for the children's portion of dental care, that the state is not even m eeting

federal requirements for the provision of that care.'' 1d. at 4970: 20-25; PX 108.

H e said he could not have made a stronger statem ent without being fired. 1d. at

4962:11 - 4963:19; 4941: 8-25.

261. M ore recently, AHCA recognized that even excluding the children

enrolled in prepaid dental plans, M edicaid 14M Os, and PSN S that provided dental

care, 834,651 children enrolled in Florida M edicaid had not received any dental

care in at least six months, even though the periodicity schedule calls for them to

have a dental check-up every six m onths. PX 150, PX 790.

262. M s. Kidder acknow ledged çia significant shortfall in beneficiary receipt

of dental services.'' Kidder on 5/20/2010 Final Tr. at 2756:21 - 2757:5; 2728:20-

22; 2730:6-9. In a November of 2006 email, she wrote M edicaid reimbursement

rates were llextrem ely low '' and stated: Sç-l-his is a serious barrier to dental care and

is causing problems with access to dental care across much of the state . . . .'' PX

167. See also Cerasoli on 8/1 1/2010 Final Tr. at 3966:13-24. M s. M arcy Cerasoli,

AHCA'S agency witness on dental issues, acknowledged that Florida's M edicaid

reim bursem ent rates içare am ong the lowest in the United States.'' Cerasoli on

8/1 1/201 1 Final Tr. at 3932:13-15. The m ain reason m any Florida dentists will not

provide services to M edicaid recipients is because of M edicaid's low
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reim bursem ent rates. 1d. at 3933:7-1 1. Fewer and fewer dentists are enrolling in

Florida M edicaid and treating M edicaid beneficiaries. 16L at 3934:18-25.

263. The DOH also acknowledged that tça common barrier to access to

services is a lack of specialty and dental providers, primarily attributable to the low

M edicaid reimbursement rates.'' PX 315 at DOH 00079770.

264. Florida M edicaid 1-1M os in Refol'm and non-Reform  counties m ust

report their HED IS results for annual dental visits for m em bers age 2 through 2 1.

Florida M edicaid l'lM os in both program s score poorly com pared to M edicaid

l'IM os nationally. The weighed m easure of the Florida Reform lIM os is

15.1955%  and the national measure for l-lM os is 42.5% , according to a 2007

reporq the most recent in the record. DX 334 at 2; Brown-W oofter on 1 1/8/201 1

Rough Tr. at 32-33.

265. The first large 1-1M 0 to provide dental care to M edicaid beneGciaries

was Atlantic Dental lnc. (ççAD1''). From FY 2003 through FY 2007, the most

recent year for which there is data in the record, AD l never provided more than

23.12% of eligible recipients with any dental services. PX 14, PX 15, PX 16, PX

Reports from  individual dental providers, covering 2007 and 2008 in six-

month blocks, show that for each period, the majority of providers treated fewer

than 15% of the children assigned to them. Several provided no dental care

whatsoever for the children assigned to them . DX 519.

266. Testim ony from providers underscores the lack of access to dental care.

ln the Tallahassee area, dental care is readily available to children with private

insurance, but not children on M edicaid. Patients with cardiac issues must be sent

to the University of Florida dental clinic in Gainesville where there is a six-m onth

wait for treatm ent. St. Petery on 12/8/2009 Final Tr. at 260:19 - 261:17; 263:5 -

266:13.
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267. Dr. Cosgrove testified that it takes six m onths to refer a M edicaid child

enrolled in M edipass or in the W ellcare 11M 0 to a dentist. Cosgrove on 5/19/2010

Final Tr. at 2573:7 - 2574:2. She had a patient on M edicaid with an abscess that

could not get an appointment w ith a dentist for three m onths. 1d. at 2574:3-23. ln

rebuttal testim ony, she testified that these problem s continued. Cosgrove on

1/3 1/2012 Rough Tr. at 147-152.

268. Dr. Silva testifed that he does not know of any dentists who w ill see

M edicaid kids for bottle rot or deep cavities. Silva on 5/20/2010 Final Tr. at

2768:1-2; 2794:16 - 2796:9. Nor does she know of any dentists in H illsborough

County accepting new M edicaid patients. 1d. at 2819:20-24; 2820:1-18.

269. Dr. Schechtm an testified that m ost of his M edicaid patients do not see a

dentist. 1d. at 2845:18 - 2846:5; 2846:6-18.

270. Dr. N orthup testified that there are w aiting lists of ççseveral m onths'

time'' for CM S children to receive specialized dental care at Sacred Heart's dental

clinic. 1d. at 1600:9 - 1601 :6; 1602:19 - 1603:9. At the tim e Dr. Northup

testifed, the clinic had just become operable again after a ttseveral months' period

of seeing no patients,'' because there was no dentist available. 1d. There is high

dem and for services at the clinic, because it ttis the only dental clinic or dental

provider in the four-county area specifically seeing pediatric patients that will take

Medicaidl.l'' 1d. at 1603:12-18. Other dentists in the area accept children on

private insurance. fJ. at 1603: 19-2 1 .

271 . Dr. Northup som etim es pays dentists rates above the M edicaid rates to

treat CM S children because that ddis essentially the only way we've been able to

obtain access to dental care for those children.'' 1d. at 1605:20-22; 1606:1-4. Dr.

N orthup supplem ents the M edicaid rates paid to dentists when a child needs urgent

care and calm ot wait the two to three m onths it otherw ise would take to see a

dentist. 1d. at 1607: 18 - 1608:1 .
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trouble referring children on M edicaid to

dentists. See e.g., St. Petery Depo. D esig. on 1 1/1 1/2008 at 197:15-25; Curran

Depo. Desig. on 10/7/2008 at 39:21 - 41 :1, 41:22 - 42:3, 42:16 - 43:5; Chiu Depo.

Desig. on l 1/25/2008 at 87:21 - 89:1; Ritrosky Depo. Desig. on l 1/10/2008 at

49:9 - 50:7.

273. Dr. N atalie Carr is a pediatric dentist who practices outside of Tampa.

Carr on 8/10/2010 Final Tr. at 3787:10-13. She practiced in Texas, where 99%  of

her patients were on M edicaid.

because Stthe reim bursem ent in Florida w as much lower than it was in Texas at the

tim e.'' 1d. at 3789:25 - 3790:2. Sometim es, parents of M edicaid children com e to

her offering to pay her because they cannot tsnd a M edicaid dentist. 1d. at 3791 :24

-  3792:8. She has difficulty m aking referrals because there are so few dentists in

the area who accept M edicaid, and m ost of those dentists do not accept new

patients. 1d. at 3793:3-20; 3808:17-24. Dr. Cal'r testified that she w ould not accept

M edicaid patients in her new practice because even with a 48% increase, the gap

between the fees she charges and the reim bursement rate is too great. Carr on

ln Florida, however, she did not accept M edicaid,

1/23/2012 Rough Tr. at 7:2-19.

274. Dr. Robert Prim osch is a Professor of Pediatric Dentistry and Associate

Dean of Education at the College of D entistry at the University of Florida. A s

Chairm an of the D epartm ent of Pediatric D entistry, Dr. Prim osch ran the dental

clinic for children, 80%  of whom were on M edicaid. Prim osch on 8/10/2010 Final

Tr. at 3721:15-20; 3722:24 - 3723:4; 3725:9-16. The clinic saw about 14,000

patients a year, and the demand for its services exceeded its capacity. 1d. at

3732:25 - 3733:4; 3725:17 - 3726:20. W hen D r. Prim osch ran the clinic, there

w as a six-m onth w aiting period for children whose dental needs required

hospitalization, and that waiting period has not shortened since for children whose

care he has supervised. 16L at 3731 :4 - 3732:1.
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275. Dr. James Crall is a professor of pediatric dentistry at UCLA, and a

former chair of UCLA'S pediatric dentistry section. Crall on 1 1/17/2010 Final Tr.

at 5069:21-23, 5070:2-3; 5071:1-13. From  2000 to 2008, he was director of the

National Oral Health Policy Center, which is funded by the Health Services and

Resources Administration II4RSAI. 1d. at 5070:1 1-21. Over the last 25 years, Dr.

Crall has held a variety of positions with num erous national and federal

govem ment bodies dealing with oral health policy. 1d. at 5072:21 - 5073:20. Dr.

Crall has tw ice testifed before Congressional comm ittees and twice before state

legislatures. 1d. at 5073:22 - 5074:7. He has published 60-65 articles in peer

reviewed journals, id. at 5075:14-19, including many on the relationship between

rates and participants by dentists in M edicaid program s. I accept Dr. Crall as an

expert on public policy with respect to the provision of dental care to low-incom e

children.

276. Dr. Crall testified that: (a) children's access to dental care in Florida's

M edicaid program quite low, declining, and inadequate; (b) dentists'

participation in Florida's M edicaid program is low, inadequate, and declining; (c)

Florida M edicaid rates are low as compared to market based fees charged by

dentists and far below the average overhead cost of providing dental services; and

(d) Medicaid rates need to be increased at least to the 50th percentile of prevailing

fees charged by Florida dentists to significantly improve access. Crall on

1 1/17/2010 Final Tr. at 5078:15 - 5079:5; 5079:12 - 5081:149 5081:15-23; PX

4 1 8 .

277. Dr. Crall's conclusion regarding access was based on Florida's CM S

4l6 reports show ing that only 21-23%  of eligible children received any dental care,

and even fewer children received preventative dental care or treatment. PX 418 at

p. 9; Crall on 1 1/17/2010 Final Tr. at 5082:8 - 5084:3; PX 447. By contrast, m ore

than half of privately insured children receive dental care in the course of a year.
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Crall on 1 1/17/2010 Final Tr. at 5093:20 - 5094:9; 5161 :9 - 5162:24; PX 452 at

1 3.

278. Despite defendants' m ultiple attacks on the use of the CM S 416 report

data to measure access to dental care, the report remains the m ethod which CM S

uses to m easure state perform ance. Crall on 2/7/201 1 Final Tr. at 5208:1-22; PX

440 at 3; Crall on 1/26/2012 Rough Tr. at 155. I-IEDIS data are available only for

managed care companies (Crall on 2/7/201 1 Final Tr. at 5243:12-14) and are based

on survey data, while the CM S 416 report relies on all the data. Crall on 2/7/201 1

Final Tr. at 5243:12-22. Defendants suggested that Clo s and FQHCS were

sufficient to com pensate for the lack of dental providers accepting M edicaid

patients. Based on the instructions for the CM S 416, how ever, a1l dental care

provided to children by CHDS and FQHCS are counted on the CM S 416 report.

Crall on 2/8/201 1 Rough Tr. at 82-83. Thus, 1 find that the num ber of children

receiving dental care at either Cl-lDs or FQHCS, which ranged from about 65,000

children in FFY 2003 to about 103,000 children in FFY 2007, as shown on 17X739

(last page, table 3), are included in the total number of children receiving dental

care as shown on the CM S 416 reports for those years. And the numbers on the

CM S 416 reports dem onstrate that, notw ithstanding the im portant role played by

ClD s and FQHCS, 79% of the children on Medicaid in Florida did not receive any

dental care in FFY 2007.

279. Defendants' expert M s. Sreckovich confused dental procedures with

dental visits, despite her own back-up m aterials showing she was counting

procedures. Sreckovich 1/10/2012 Rough Tr. at 23-24, 26-27. This significantly

underm ines her analysis because dentists often perform  several procedures during

one visit, id. at 23, and her analysis made it appear as if children on M edicaid w ere

receiving twice as m uch care, if not m ore, than they really were. 1d. at 31-34. M s.

Sreckovich also com puted an average num ber of dental visits am ong a1l patients
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that obscured the fact that the vast majority of children received no dental visits.

2/8/201 1 Rough Tr. at 102-03.

280. l conclude that Dr. Crall is justised in relying upon the CMS 416

reports, and that the figures in those reports are m ore telling than M s. Sreckovich's

average dental visit analysis.

28 1. Dr. Crall determ ined that Florida M edicaid rates were far below m arket

rates and dentists' costs. He compared Florida M edicaid payment rates in each of

the 14 procedure codes to the 51st and 70th percentiles of 2008 charge data

provided to him by M et Life, a commercial dental insurer. Crall on 1 1/17/2010

Final Tr. at 51 19:24 - 5120:13, 5122:5-22; 5126:3-4. Dr. Crall also obtained

charge data from  the $$2008 National Dental Advisory Service Com prehensive Fee

Report'' (the NDAS report), which uses a system like M edicare's RBRVS system

to make geographical adjustments. 1d. at 5126:9 - 5127:20. Florida Medicaid

rates equal only 22%  to 41%  of the 50th percentile N DAS charges and 22%  to

45%  of the 51st percentile of M et Life charges. 1d. at 5131 :7 - 5132:20; PX 418

(Table 5 and page E1 1 of the Appendix).

282. D r. Crall considered the dental service com ponent of the Consum er

Price lndex and detennined that since 2003, inflation w as about 40% , at a

compound rate, id. at 5 138:19 - 5 139:15, and that the literature show s that 60-68%

of dental office revenues, exclusive of any compensation to the dentists, are spent

on overhead. 1d. at 5139:17 - 5140:6.

283. Dr. Crall exam ined not only the 50th percentile of dentists' charges, but

also 70t14-75th percentile of dentists' charges because of the use of that percentile

as a benchmark for M edicaid rates in Indiana, South Carolina, Cormecticut, and

Tennessee and in connection with settlem ent of litigation. 1d. at 5140:15

5141:20; PX 418 at 1 1. A sizeable increase in dentists' participation followed

M edicaid dental rate increases to at least the 75th percentile of charges. 1d. at
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5141:1 1 - 5 144:19; PX 418 at 1 1. Dr. Crall know s of no state which had an

increase of 58%  or m ore in dental participation without a contem poraneous

increase in M edicaid rates to at least m arket levels. 1d. at 5145:6-12.

284. D efendants criticize Dr. Crall's use of charge data rather than paym ent

data. Dr. Crall used charge data rather than paym ent data because reports,

including a GAO report, reflect that dentists' collection rates are close to 95% . 1d.

at 5 121 :2-22; id. on 2/8/201 1 Rough Tr. at 75:21 - 76:14. M oreover, m aking

comparisons using payment data from commercial insurers (if it were readily

available) would be problematic due to variables such as co-pays and deductibles.

Crall on 2/8/20 1 1 Rough Tr. at 82:7-17.

285. M ichigan had a 300%  increase in dental participation within a year in

the counties where rates were increased. 1d. at 5147:1-7. In those counties, the

num ber of children receiving dental services increased about 32.3 %  in the first

year. 1d. at 5 148:23-25; Crall on 1/26/2012 Rough Tr. at 106-107.

286. Dr. Crall also exam ined the effect of the rate increases from 1998 to

2003 in A labam a, D elaware, Indiana, South Carolina, and Tennessee on the

number of children reported as receiving dental care in the respective states' CM S

416 reports. Crall on 1 1/17/2010 Final Tr. at 5147:12 - 5148:2; PX 418 at 1 1.

The num ber of M edicaid children receiving any dental service over the period

from 1998 to 2003 for these five states increased by 168%  to 446% , according to

the states' respective CM S 416 reports. Crall on 2/8/201 1 Rough Tr. at 70-74.

Those results are illustrated by a chart in his report:
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FY1998 FY2X 1 2001 vs. 1 F72* 3 29:3 v*. 1998
CM S 416 CMS 416 CMS 416 CMS 416 CMS 416
I/e with % with % with % with % w itb

Dontal ViNlts Dfm tal Vllils DentAl Vjsttl A ntal Vl*R$ Dpntal Vlsits

At 4 1.659 105,522 253% 1$1.534 3O %
DE 8.428 15.43û 1:3*/. 18 269 21PA

1& 47.73û 1 6
.
$627 337% 2 12.*9 446%

..
@C 9.9,599 88.523 92% 24*,19.,1... 2*%
TN 148.ôià 141.1 40 95% 249.252 168%

PX 418 at 12. (The tsrst, second, and fourth columns should read tdnumber with

Dental Visits,'' not $$% with Dental Visits.''). The 2007 Connecticut settlement 1ed

to an increase to the 70th percentile of dentists' charges, and that in turn resulted in

a tripling of dentist participation in M edicaid and an increase of 38-45%  in

utilization in the most recent two year period. Crall on 1 1/17/2010 Final Tr. at

5140:15 - 5141:10, 5150:12-24.

287. Dr. Crall concluded that in order to increase the number of dentists who

participate in the M edicaid program to an am ount comparable to the increases

achieved in these states, it would be necessary to increase the rates Florida

M edicaid pays dentists at least to the 50th percentile of dentists' charges in Florida.

1tL at 5149:15 - 5150:7. CM S has also used the 50th percentile as a benchm ark of

the adequacy of dental fees. PX 447 at CRALL00751.

288. M s. Sreckovich's contention that increases in dental rates do not

increase dentists' participation is belied by the numerous examples Dr. Crall cited

in his initial report. PX 418. Crall on 1/26/2012 Rough Tr. at 104. As Dr. Crall

opined, a significant increase w ould induce m ore dentists to participate in

M edicaid.

289. ççDentists cite as the primary reason for their not treating more

M edicaid patients that paym ent rates are too low .'' Crall on 2/7/20 1 1 Final Tr. at

5341 :3-13; 5380:15-16; PX 450 at Crall 01638. D efendants argue that 1ow  dental

provider participation is the result of other factors, such as high rates of m issed

l25
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appointments and higher rates of dental disease. W hile this may be tnle, such

factors do not detract from plaintiffs' contention, rather they favor dentists being

given fnancial incentives to see M edicaid children. Crall on 2/8/201 l Rough Tr.

at 77-78.

290. Dr. Crall also considered the num ber of dentists participating in

M edicaid. Crall on 2/8/201 1 Rough Tr. at 8 1; PX 418 at 8-9. He concluded, based

on data from the CD C and from a State of Florida website, that about 1,000 active

M edicaid dentists was insufficient to serve a M edicaid population of 1,600,000.

Crall on 1 1/17/2010 Final Tr. at 5089:13 - 5099:18. ln a rebuttal report, Dr. Crall

amplified his analysis, using the 700 M edicaid children per active M edicaid dentist

benchm ark developed in the Tennessee M edicaid Litigation Settlement. Crall on

2/8/201 1 Rough Tr. at 63; PX 439 at pp. 7-8; Crall on 1/26/2012 Rough Tr. at 188.

291. ln the vast majority of the counties of Florida, there are a considerable

num ber of dentists not actively participating in M edicaid. Even if only half the

dentists in each Florida county participated in M edicaid, there would be 35

counties, including those with the largest population of M edicaid children, with

fewer than 700 M edicaid children per participating dentist. PX 439 (Appendix A,

far right colum n show ing number of M edicaid kids per active dentist is less than

350).

292. Defendants suggested that Dr. Crall failed to take into account that a

number of Florida counties are designated health shortage areas. But Dr. Crall's

analysis is consistent w ith the Federal H ea1th Resources Services Adm inistration

I1-1RSAI, which considers as dental shortage areas those areas where population

per dentist ratio exceeds 3,000 to Crall on 2/7/201 1 Final Tr. at 5348:21 -

5349:17. Based on the data on I'IRSA 'S website, only 15 %  of Florida's population

lives in an area considered underserved. Crall on 2/7/201 1 Final Tr. at 5349:10-22.
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293. Defense counsel also suggested Dr. Crall should have included adults

seeking dental care in his workforce analysis. Crall on 1/31/2012 Rough Tr. at

121-122. 1 agree w ith Dr. Crall that the appropriate com parison for a workforce

survey is between the access for children on M edicaid and the access for children

in general because he was analyzing children's access to dental care. Crall on

2/8/201 1 Rough Tr. at 59.

294. Effective July 1, 201 1, follow ing an appropriation by the Florida

Legislature, AHCA increased the rates paid by Florida's M edicaid Program for

dental services by 48% . D .E. 962, p. 2. Dr. Crall prepared a supplem ental report

dated M ay 24, 201 1, in which he assessed the im pact of Florida's 48%  increase in

rates. PX 786, Crall on 1/26/2012 Rough Tr. at 87. Dr. Crall concluded that ççthe

increase of 48%  still leaves Florida dental M edicaid rates severely below adequate

m arket-based rates,'' and he continues to believe these rates m ust be increased. 1d.

at 88. Dr. Crall took the increased rates and com pared them  to two of the three

m easures which he used to evaluate the charges in his initial expert report i.e., the

2008 N DAS com prehensive fee survey and the 2008 data he obtained from the

commercial dental plan. 1d. at 88. The following chart shows that after

considering the 48%  increase, Florida's dental reimbursement is still very 1ow as

compared to normal dentistry charges, even without accounting for intlation since

2001.

127
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FL Medicaid
FL Medicald Rates w/

Rato  vs. FL Mediqald 48% Int v%.
2901 ADA S Rates Based 2:0$ ADA S

Procedure FL Medicald Attantk %- on Proposed Atlantie %v
Code G tes Iles 48% Ine Iles

0012û $15 5th $22 33rd

D0150 S16 <1st $24 5th
D0210 $32 <1st $47 4tl1
/0272 $9 <1st $13 2nd
17033: S3O 1st $44 4th

01120 S14 <1st $21 <1st
(71203 S1 1 4th S16 20th

(71351 S13 <1st $19 3rd
:2150 Sdl <1st $61 4th

(72331 S39 *1st $58 1st

D2751 N/A
(72930 S68 2nd $101 loth

03220 $50 3rd $74 18th
D3310 $148 1st $219 3rd

07140 S2'/ *1st $40 1st

D.E. 964-6. Comparing Florida's increased rates to Southeast Atlantic Region

percentiles from the Am erican Dental Survey in 2001 shows a1l 14 of those new

Florida M edicaid enhanced rates fall below the 331-d percentile and l 1 of the new

rates are in the 10th percentile or low er. f#. at 92-93. PX 786, Exhibit E.

295. From  2001 to 2010 the dental component of the Consum er Price lndex

increased 51% . f#. at 93. PX 786, par. 15. Dr. Crall in his supplem ental

declaration concluded that: Sçgiven the woeful inadequacy of the current rates, a

48% increase in Florida's M edicaid dental reimbursement rates might slow the

exodus of providers from Florida's M edicaid program , but is not sufticient to

induce a significant number of providers to enter or re-enter the program , or to

stim ulate current providers to substantially increase the num ber of children on

M edicaid that they are willing to treat. As l previously indicated, doing so would

require raising reim bursem ent rates to a least the 50th percentile of dentists'

prevailing charges.'' 1d. at 93. PX 786 par. 16.

l28
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296. ln his initial report, Dr. Crall also analyzed capitation rates. H e

considered three actuarial studies done in 1998, 1999, and 2004 of per member, per

month (PM PM) amount necessary to cover dental care for children on Medicaid.

These studies, w hich on average are more than a decade old, found that an increase

from about $17 to $26 PM PM  was necessary. Crall on 1 1/17/2010 Final Tr. at

5133:7 - 5160:10, PX 418 at 6-8. By contrast, AHCA 'S 2009 contract with the

company that acquired AD1 called for a PM PM  amount between $5.53 and $7.86,

depending on age and status. DX 355 at 88. Even with the 48%  dental fee

increase, M CNA'S blended capitation rate was $1 1.88, Brown-W oofter on

1 1/10/201 1 Rough Tr. at 66-67, still far below the am ount necessary to provide

adequate dental care for children on M edicaid. These three studies cited by Dr.

Crall are the only such studies in the record.

297. M s. Sreckovich has not done any analysis on the effect of the 48%

increase in dental rates. Sreckovieh on 1/17/20 12 Rough Tr. at 45-46. M s.

Sreckovich's analysis of whether Florida's M edicaid rates m ay be sufticient to

cover the variable costs of treating a M edicaid patient is unpersuasive because she

did not address the dentists' opportunity cost or consider whether actual rates

above variable costs but below average costs would m otivate dentists to see

M edicaid patients. Crall on 2/7/201 1 Final Tr. at 5334:19 - 5337:6; 5342:4-6. ln

her analysis of the Florida dental rates, M s. Sreckovich reached no conclusion as to

whether the rates paid to dentists by the Florida M edicaid program  w ere adequate

to ensure children had access to care. Sreckovich on 1/17/2012 Rough Tr. at 33-

34.

298. The Florida Legislature authorized AHCA to expand M edicaid prepaid

dental plans statewide. Brown-W oofter on 10/25/201 1 Rough Tr. at 50-52. The

prepaid dental plans will be required to pass along to providers the 48% increase in

dental fees. Brown-W oofter on 1 1/8/201 1 Rough Tr. at 126-127. M s. Sreckovich
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knows of no evidence and offered no opinion regarding the likely effects of the

prepaid dental plan, which Florida is putting into effect in 2012. Sreckovich on

1/17/2012 Rough Tr. at 48. Defendants did not subm it any evidence by M s.

Sreckovich or otherwise that the 48%  increase in dental rates or the statewide

prepaid dental plan will be sufficient (a) to raise Florida's Medicaid dental rates to

private market rates; (b) induce substantial additional numbers of Florida dentists

to offer services to children enrolled in M edicaid; or (c) increase the percentage of

children enrolled in M edicaid to the 30%  level, which CM S has considered a

m inim um threshold for com pliance. See PX 447 at 3. Defendants did not call any

dentists to testify.

299. After reviewing the evidence and weighing the expert opinions, 1 find

that until the recent 48% increase, Florida's M edicaid reim bursement rate was

am ong the low est in the nation, and not surprisingly, Florida's M edicaid dental

utilization rate w as also am ong the very low est if not the low est in the country.

300. I find that while a num ber of different factors affect dentists' decision

as to whether to participate in M edicaid, the adequacy of reim bursem ent rates is

the m ost im portant of those factors. A significant increase in rates w ill result in a

signifcant increase in provider participation, which, in turn, w ill lead to a

substantial improvem ent in children's access to care.

301. Defendants have offered no evidence to contest Dr. Crall's opinion that

even w ith a 48%  increase Florida's M edicaid reim bursem ent rates are inadequate.

I find Dr. Crall's opinion credible, especially

evidence.

L. Provider Enrollm ent

302. W hile benefciaries and not providers hold the rights provided by

federal law , any analysis of benefciaries' ability to access care m ust take into

given the lack of any contradictory
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Case 1:05-cv-23037-AJ   Document 1314   Entered on FLSD Docket 04/01/2015   Page 130 of
 153



account the relationship between provider reimbursem ent rates and participation by

providers in the program .

303. Subsection

reim bursem ent is directly related to access to medical care by directing that rates

be set so as to ensure equal access to care for M edicaid children- a statutory

(a)(30)(A) itself retlects an understanding that

provision which w ould m ake no sense in the absence of a relationship between the

tw o.

304. Plaintiffs' expert, Dr. Flint, opined that çtthe fundam ental issue that

drives participation, that determ ines physician's decisions to participate in the

program , or to lim it their participation is the rate of reim bursem ent.'' Flint on

8/3/2010 Final Tr. at 2949:21 - 2950:5. Dr. Flint testified that 27 of 30 peer-

reviewed studies that he reviewed supported this view. 1d. This academ ic research

cam e from  different parts of the country, using different research m ethods,

different tim e fram es, and different populations. 1d. at 2951:5-7. W hile this

academ ic research did not deny the presence of other factors, in D r. Flint's view ,

the professional literature suppol'ts his opinion that doctors w ill ççput up'' with

administrative hassles, patient difficulties, and other concerns if they are paid a

satisfactory fee. 1d. at 2951:2-4.

305. Both sides spent considerable time at trial reviewing specific studies in

this academ ic literature. Defendants quote passages from som e studies, which they

claim casts doubt on the strength or the universality of the causal relationship

between fee levels and provider participation. The consensus of academ ic

literature, however, reflects a causal relationship between reim bursem ent rates and

physician participation. See e.g., PX 498., PX 501., PX 504; PX 505; PX 512,. PX

513; PX 524. M s. Sreckovich adm itted that she had identified no professional

literature that Dr. Flint had not eonsidered. Sreckovich on 1/10/2012 Rough Tr. at

1 16. Reliance on peer-reviewed studies, especially from m ultiple sources, is the
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gold standard and far more reliable than non-peer reviewed work commissioned

for litigation.

306. Both sides treated the work by Peter Cunningham as authoritative. M r.

Cunningham reported that 84% of physicians surveyed identified low M edicaid

reimbursem ent as a m oderate or very im portant reason for not accepting new

M edicaid patients. PX 5 12 at Flint 01 123, Flint 8/3/2010 Final Tr. at 2960:4 -

2961:2. M r. Cunningham also conducted a regression analysis that ççshowed that

higher M edicaid fees relative to M edicare were associated with a higher

probability of accepting new M edicaid patients.'' PX 513 at Flint 00152*, Flint at

2961 :16-25. A third study by M r. Cunningham considered com m unity norm s,

professional attitudes, and other factors, nonetheless identified physician fees as

the çsdriving force'' in physician decision-making. PX 514; Flint on 8/3/2010 Final

Tr. at 2963:3-21, 3514:1 1 - 3515:23. Mr. Cunningham studied a projected 20%

increase in M edicaid reim bursem ent relative to M edicare. He found a signifcant

relationship am ong all com munities studied, one of which w as M iam i, where he

projected an increase of 1 1.8 % in provider participation. PX 514 at Flint 00155

Flint; Flint on 1/24/20 12 Rough Tr. at 173. The Cunningham study of 12,000

physicians and 60 com m unities also showed that higher reim bursem ent rates were

associated with a statistically significant reduction in unm et m edical needs of the

M edicaid population, increased satisfaction with choice of specialists, and reduced

use of em ergency care. PX 5 13,. Flint on 1/24/12 Rough Tr. at 174-75.

307. These results are consistent with the surveys and empirical data that Dr.

Flint relied upon. A survey of Florida physicians who were m em bers of the

Am erican Academ y of Pediatrics reported a significant num ber of physicians

would increase their willingness to take M edicaid patients with higher

reimbursements. PX 535. W hile this sunrey is methodologically limited by a

sm all sam ple, it is consistent w ith the other evidence presented. The m ore
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providers who participate in M edicaid, the more access children on M edicaid will

have to care. Flint on 8/4/2010 Final Tr. at 3348:17 - 3350:13; Crall on

1 1/17/2010 Final Tr. at 5106:23 - 5107:15.

308. The relationship between fees and provider participation is also

illustrated by Defendants' 2009 survey of Florida's physicians. According to that

survey, 46%  of Florida physicians were accepting no new M edicaid patients, while

only 22%  w ere accepting no new M edicare patients. PX 742 at 62, 66. M edicaid

pays significantly m ore than M edicaid.

309. In Polk County, Florida, physician reimbursem ent for treating

uninsured patients w as increased to M edicare levels during FY 2007-2008. The

result w as a substantial increase in access to care. Flint on 1/24/2012 Rough Tr. at

182-184. W hile this occurred among a population of uninsured individuals, the

exam ple rem ains relevant for our pum oses. Flint, Rough Tr. 1/3012 at 1 13-1 14.

3 10. Even M s. Sreckovich did not opine that there was no relationship

betw een rates and provider participation. Instead, she pointed to other factors-

including physician attitudes toward M edicaid patients and administrative issues-

as underm ining that relationship. Sreckovich on 1/6/2012 Rough Tr. at 83-84. M s.

Sreckovich, how ever, could not deny- indeed, she adm itted- that for a significant

number of physicians, those obstacles can be overcome by higher reimbursement

levels. Sreckovich on 1/9/2012 Rough Tr. at l 19-120.

31 1. These studies are confirm ed by AH CA 'S LBRS, w hich sought increased

reimbursement for physicians and dentists. The LBRS relied upon the causal

relationship between increased reim bursem ent rates and increased provider

participation on the one hand, and increased provider participation and increased

access on the other hand. See PX 92 (çtlncreasing the Child Health Check-up

reimbursement rate will increase access to services''); PX 93 (same); PX 94

(same). AHCA repeatedly observed that when reimbursement rates for child
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health check-ups doubled in 1995, the participation rate doubled as well. See PX

' PX 96; PX 702. PX 703.34734; PX 92; PX 93; PX 94; PX 95
, ,

3 12. ln addition, AHCA, in m ultiple LBRS over several years, proposed a

fee increase for certain specialists as a solution for a tçspecialty provider shortage''

and the tçcritical access to care problem .'' The LBRS recognize the obvious

existence of a relationship am ong reimbursement rates, physician participation, and

M edicaid participant access.

313. Federal CM S also recognized the relationship betw een reim bursem ent

rates, provider participation, and access. It declared in a Dear State M edical

Director letter: édlsack of access due to 1ow rates is not consistent with m aking

services available to the M edicaid population to the sam e extent as they are

available to the general population, and would be an unreasonable restriction on

the availability of m edical assistance.'' PX 447 at Crall 00751.

M . M anaged Care

A s of October of 2009, m ore than 1.5 m illion children were on

M edicaid in Florida. Approximately 650,000 were assigned to an 1-1M 0 in a non-

Reform County, and approxim ately 120,000 were assigned to an 14M 0 in a

Reform county. DX 262a.

AHCA rem ains ultim ately responsible as the designated agency that

adm inisters Florida's M edicaid program , regardless of whether it chooses to

provide care for children on M edicaid through a fee-for-service arrangem ent or

through a M edicaid HM O.

34 At trial defendants sought to question this relationship
, even though it was repeatedly5

submitted to the legislature and acknowledged as correct under oath in depositions. Defendants

claim there was a certain tim e lag before the higher rates had the observed effect. Such a tim e

1ag between raising rates and an effect on participation and rate of check-ups is not surprising.
Defendants also claim that certain other steps may have contributed to increased participation

rates, but no one suggests those other factors, such as educational efforts, were the principal case.
See PX 524; Flint on 1/24/2012 Rough Tr. at 186-93, GAO Report citing increase as example of

effect of increased reimbursem ent rates.
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315. AH CA pays 14M os on a capitated basis and determ ines how m uch to

pay M edicaid I4M os on an annual basis. The amount of AHCA'S M edicaid 14M 0

paym ents is driven in substantial part by the am ount paid to providers on a fee-for-

service basis through the M edipass system and historical rates of utilization.

W illiams on 10/12/201 1 Rough Tr. at 101-03; Brown-W oofter on 1 1/8/201 1

Rough Tr. at 124-26; id. at 1 1/9/201 1 at 25. AH CA discounts aggregate paym ents

' d fficiencies.3s w illiam s onto I'IM os to account for the 1-1M o s presum e e

10/17/201 1 Rough Tr. at 171-73.

316. Florida is one of the lowest paying states in term s of its m anaged care

com pensation. 1d. at 2999:20 - 3000:4.

ln 2005, AHCA obtained federal and state approval for a M edicaid

Reform pilot project. Brown-Woofter on 10/20/201 1 Rough Tr. at 96-98.

M edicaid Reform was instituted in July of 2006 in Broward and Duval Counties

and expanded in 2007 to Baker, Clay, and Nassau Counties. 1d. at 97. M edicaid

Reform allows A HCA to use managed care alm ost exclusively for services

provided to M edicaid recipients. Brown-W oofter on 10/18/201 1 Rough Tr. at 9.

3 18. The M edicaid Reform pilot w as required to be budget neutral, m eaning

that it w ould not cost m ore to operate with the waiver than it w ould have w ithout.

Brown-W oofter on 10/18/201 1 Rough Tr. at 9-10.

319. Florida's O ffice of Program Policy Analysis & Governm ental

Accountability (SûOPPAGA'') in June of 2009 reported on the progress of Medicaid

Reform through December of 2008 and found the data did not show that M edicaid

Reform had im proved access, quality of care, or saved the state m oney. PX 683:1.

OPPAGA recom m ended the legislature not expand M edicaid Refonn until more

data was available to evaluate claim s of its success. 1d. That w as the most recent

35 Typically the discount has been about 8 percent. W illiam s on 10/7/2008 Depo. Desig.

at 59:13 - 61:17.
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OPPAGA report concerning M edicaid Reform. Copa on 4/5/201 1 Rough Tr. at

127-29. ln Septem ber of 2007, AH CA 'S Office of the lnspector General m ade a

similar recommendation, after former Secretary of AHCA Dr. Agwunobi called

for an içindependent, objective and thorough analysis'' to delay the expansion of

M edicaid Reform. AHCA adopted that recommendation. Agm mobi 2/13/2009

Depo. Desig. at 183:7 - 187:1 .

320. The three largest M edicaid l-1M O 's operating through M edicaid Reform

in Broward County in 2008 had approxim ately 50%  of the M edicaid enrollm ent in

that county. But tw o years later, none of the three plans rem ained in operation in

the county. 1d. at 182-85.

321. AH CA 'S application to extend the waiver for M edicaid Reform  within

the five counties in which it is currently operating was granted for three years.

Sreckovich on 1/18/2012 Rough Tr. at 51-52. But Florida's application to expand

M edicaid Reform  statewide has not at the present tim e been approved by the

federal governm ent.

322. Children enrolled in M edicaid

Copa on 4/5/201 l Rough Tr. at 128.

HM Os suffer from the sam e lack of

access to care as children in M edipass or fee for service M edicaid. As discussed

above, LIEDIS reports show that children in both reform  and non-reform counties

on m anaged care do not receive adequate preventative health care. PX 6894 PX

733; DX 361; DX 334.

323. Some medical providers do not accept M edicaid 14510 patients. lsaac

on 8/1 1/2010 Final Tr. at 3856:4-12; Ayala on 8/9/2010 Final Tr. at 3570:2-17;

Fenichel on 10/18/201 1 Final Tr. at 4301 :22 - 4302:1. Others lim it which l'IM os

they will accept. Postm a on 8/4/2010 Final Tr. at 3149:1-3; St. Petery on

1 1/1 1/2008 Depo. Desig. at 176:8-23; Donaldson on 10/15/2008 Depo. Desig. at

78:18 - 80:18; 206: 21-25.

l36
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324. AH CA 'S m onitoring process of 1-IM os fails to show  that children are

receiving the care to which they are entitled under federal law for three

fundam ental reasons. First, though there is extensive testim ony regarding the

m onitoring process in the record, there is very little in the record about the

substantive results of that monitoring, and nothing to indicate that children are

receiving tim ely or adequate care. Flint on 1/24/2012 Rough Tr. at 153.

325. Second, most of the monitoring focuses on process, and even if the

m onitoring results were in the record, they would not dem onstrate the children

w ere getting the requisite care. For instance, the fact that an 14M 0 has no m ore

than 1,500 children per PCP, or has a num ber of specialists on its panel does not

dem onstrate that the doctors w ill see the children at all, 1et alone promptly.

326. Third, there is virtually no evidence and certainly no system atic

evidence in the record that any M COs were hit with a substantial fine, or expelled

from the M edicaid program for failure to provide care to children on M edicaid or

m eet any contractual requirem ents relating to the provision of care. Thus, there is

virtually no evidence that AH CA has used its power to sanction 14M os to ensure

children receive adequate and prompt care.

327. M s. Brown-W oofter, Acting A ssistant D eputy Secretary for M edicaid

operations, did not know whether AHCA had ever issued any ûnancial sanctions to

a M edicaid 14M 0 for having a low percentage of enrollees who received a blood

lead screening exam . Brow n-W oofter on 10/18/201 1 Rough Tr. at l 16-18; Brown-

W oofter on 1 1/8/201 1 Rough Tr. at 131-32. W hile she testified that AHCA had

issued some fines against I-1M os for failing to meet a state requirement for a 60 %

screening ratio for children continuously enrolled in the 14M 0 for six months, she

had no infonuation regarding the amounts of the fines. 1d. at 1 18. AHCA did not

issue any fnes against 1-1M os for low child health check-up screening rates until

2008, years after this action began. Brown-W oofter on 10/18/201 1 Rough Tr. at
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131-32. M s. Brown-W oofter testified that a financial sanction was levied against

Universal in 20 1 1, but was not even sure why the sanction was levied. Brown-

W oofter on 10/20/201 1 Rough Tr. at 60.

328. M s. Brown-W oofter offered a lay opinion that children in M edicaid

l-IM os do not have trouble accessing primary or specialty care, and that any

trouble with specialty care is lim ited to a few individuals. Brown-W oofter on

10/19/201 1 Rough Tr. at 38-40, 74-77. l find her unsupported conclusions

unpersuasive. Her opinions also contlict w ith earlier testim ony that she gave as a

30(b)(6) witness at the end of the discovery period, and, in rendering her opinion,

she did not consider num erous AHCA docum ents regarding shortages of

36 S Brown-W oofter on 10/25/201 1 Rough Tr. at 88-97, 95-97, 100,providers
. ee

103-07, 109-22, 126-38; PX 205; PX 188; PX 186; PX 90; PX 101; PX 199.

N. O utreach and M edicaid Application Process

329. Undisputed evidence at trial established that an estim ated 268,000

Florida children are eligible for but not enrolled in the M edicaid program . 2009

Florida Kidcare Coordinating Council Report. PX 682 at 2. Tw enty percent of

Florida children are uninsured, compared to a national average of 10% . Id.

330. Between 2004 and 2006, Florida m oved to a largely online system  of

applications, elim inating m ost of the offce locations at which individuals can

apply in person for M edicaid coverage. PX 238. Fifty-seven percent of D CF

services centers were elim inated between 2004 and 2006. N ieves on 5/17/2010

Final Tr. at 2098:20 - 2099:1. These changes, accom panied by cuts in personnel,

36 w hile her deposition testimony focused on the fee-for-service com ponent of M edicaid
not the HM O component, there is overlap between the providers enrolled in fee-for-service

M edicaid and M edicaid HM Os, testimony of Brown-W oofter on 10/25/201 1 Rough Tr. at 100,

and no testimony as to why M edicaid HM Os, whose per capita compensation rate is driven by

the fee-for-service rates, would be able to provide better care than the M edipass program .

1 3 8
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were enacted not because they were viewed as improvements but rather due to

budget cuts. Lewis on 10/20/2010 Final Tr. at 4602:25 - 4603:14.

ln 2007, an analysis by AHCA of the revised application system

reported: (a) that the online system will time out in 20 minutes leading to 350 lost

sessions each day; (b) 25% of applicants are unable to complete their application

on their first attempt; (c) çsoften, for numerous reasons, applicants are unaware that

they have not subm itted the required additional infonuation and their case is

closedi'' and (d) that 17 to 20% of the applicant population due to language

baniers and other factors- cannot successfully com plete one or a1l of the steps in

the new ACCESS M edicaid eligibility process. PX 238; N ieves on 5/17/2010

Final Tr. at 2106:9 - 21 1 1:20.

332. If assistance is required, it is difficult to obtain. The Tampa regional

center reported 40%  of incom ing calls abandoned or receiving busy signals in

2007. Two other regional centers reported: 20%  in M iam i and 19%

Jacksonville. PX 238 at 3. At the time of the trial, M r. Lewis, DCF bureau chietl

testified that he believed that 40%  of the incom ing calls to the Tam pa regional call

center were still either abandoned or receiving busy signals. Lewis on 10/20/2010

Final Tr. at 4638:3 - 4634:8.

333. ln addition, D CF data indicated that between June 1, 2004 and M arch 1,

2005, applications were consistently processed above the designated tim e standard.

PX 238 at 7.

334. The Access M edicaid application has purportedly been sim plified, but

it rem ains a form idable challenge to com plete. The application, reprinted as part of

the application guide (DX 160), runs in excess of 50 pages of screens that

M edicaid applicants m ust navigate. N ieves on 5/17/2010 Final Tr. at 2105:2 -

2106:4. Because it is a combined application in which families may apply for

m ultiple cash and in-kind assistance program s, there are lengthy sections requiring
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answers on assets and expensesnot needed for the determination of a child's

M edicaid eligibility. Complex terms, for example, are found in questions asking

about ççliquid assets'' and içlife estates.'' An applicant must gather a significant

amount of records to complete the application. And, by virtue of being an online

application, basic com puter literacy is required

335. By eontrast, the Florida Kidcare application (DX 181) is two-pages for

children seeking M edicaid or SCHIP assistance. The K idcare application,

how ever, provides sufficient inform ation for D CF to m ake a M edicaid eligibility

determination. Lewis on 1 1/29/201 1 Rough Tr. at 3 1 . Although AHCA added an

online link to the Kidcare application during the course of the trial in this action,

the Kidcare application is an alternative to the prim ary ACCESS application

which individuals m ust first find online- a feat that even M s. Sreckovich,

defendants' expert witness, had difficulty accomplishing unassisted by counsel.

Sreckovich on 1/l 7/20 12 Rough Tr. at 4-l 8. Applicants must then indicate that

they w ant to apply solely for their children's M edicaid eligibility and no other

potential program s. 1d.

336. No reason was offered into evidence as to why the simple Kidcare

application could not serve as the default application for children seeking

M edicaid. St. Petery on 2/2/2012 Rough Tr. at 86-87.

337. Even though D CF'S online application is the prim ary vehicle by which

applicants are encouraged to apply for M edicaid, DCF does not attempt to identify

individuals who start the online application and do not complete it, collect

demographic information on them, or determine why they fail to complete the

application. Poirier 10/5/201 1 Rough Tr. at 3-7, 6-7 33. DCF does not know how

m any people start but fail to finish the application. 1d. at 12.

338. ln addition to the com plex application and the difficulties in obtaining

help to com plete the application, Florida has elim inated its prim ary outreach
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program for M edicaid. Until 2003, Florida dçhad an award-w inning outreach

program '' recognized by federal CM S as a m odel for other states. PX 700 at D OH

10000478. Before funding was terminated in 2003, approximately $4 million was

spent on outreach program s annually, m ore than half of which cam e from  the

federal government. f#. The outreach program included: statewide multi-media

cam paigns in English, Spanish, and Creole on television, radio, bus cards, and

billboards; free distribution of applications and prom otional brochures, posters, and

booklets; 17 regional outreach program s responsible for recruiting and training

com m unity partners; data driven m arket research, county level enrollm ent data

reporting, and tracking; assistance for fam ilies with enrollm ent and coverage

issues; and statewide training and technical assistance. 1d at DOH 10000478-479;

St. Petery on 12/10/2009 Final Tr. at 526:3 - 53 1 :9. Since 2003, direct outreach

funding has been limited to a one-time non-recurring $1 million authorization in

2006. PX 700 at D OH 10000479. A s AHCA acknowledged in its 2007-2008

budget request, this level of funding ççwill probably not provide the am ount needed

make an im pact on signifcantly decreasing the rate of uninsurance for

childrenl,q'' even if it were recurring. PX 71 1 at AHCA 01095027.

339. W hile a variety of outreach efforts continue to exist, AHCA does not

assess the effectiveness of its written m aterials. Boone on 10/21/2008 Depo.

D esig. at 58:21-60:2

an adequate substitute

funding was term inated.

340. First, the difference betw een the outreach conducted before the budget

cuts and that perform ed now is stark. Statew ide m ulti-m edia cam paigns in

And there has been no show ing that these ad hoc efforts are

for the organized statewide program that existed before

There are at least four strong indications that they are not.

English, Spanish, and Creole including public service announcements (PSAS) on

television and radio, as well as bus cards and billboards were elim inated. PX 700

at DOH 10000478-479. Anne Boone, who was AH CA 'S child health check-up
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coordinator when she was deposed in 2008, was not aware of any PSA airing

recently anywhere in the state on either radio or television. Boone on 10/21/2008

Depo. Desig. at 65:3-67:8. Rather, all she knew concem ing whether any PSAS had

been aired in the last several years on radio or television is that a single PSA about

blood lead poisoning ddmight have been on a radio station.'' 1d. That hypothetical

PSA is the only one in existence in the volum inous record in this action. DX 492.

Rather than airing on the radio or television, AHCA 'S PSA S are shown on

television sets at booths at health fairs. Boone on 8/28/2008 D epo. D esig. at

163:14-164:1; Boone on 10/21/2008 Depo. Desig. at 309:21-310:6, 31 1:18-312:2.

Sim ilarly, M s. Boone knew of only one instance in recent years in which there

were child health bus billboards, and even then, the billboards only appeared on

busses in one city. Boone on 10/21/2008 Depo. Desig. at 67: 9-20.

341. Second, the Kidcare Coordinating Council, which has representatives

draw n from a variety of govem m ental and private organizations interested in

m edical care for children, stated as follows:

Unless families learn about Florida Kidcare, how to apply and where

to seek assistance if they need it, the program will not fully reach the

population it is intended to serve. Florida Kidcare enrollment

significantly declined in 2004 . . . Enrollment started to increase again

in 2007 as a result of increased emphasis on outreach. However,

except for a non-recun-ing $1 million appropriation to Healthy Kids
for community based outreach and marketing matching grants in

Fiscal Year 2007-08, other activities w ere undertaken within existing

resources and with non-recurring funds, m aking a large scale and

ongoing initiative unsustainable w ithout additional resources.

PX 682 at 25. The Kidcare Coordinating Council recom m ended by a vote of 22 to

zero that outreach funding for program s for unenrolled children be restored. PX

682 at 20. The Council has been making this recommendation for years. See PX
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349 at DOH 00078171; PX 350 at 19-20; PX 682 at 2; PX 697 at16; PX 699 at 18;

PX 700 at DOH 10000478.

342. Third, AHCA has also urged that outreach funding be restored in its

LBRS. PX 71 1.

343. Fourth, the existence of over a quarter million children eligible for

M edicaid but not enrolled as of 2008 is compelling evidence that additional

outreach programs are required. Indeed, an AHCA staff analysis indicated that

approxim ately 75%  of children from  fam ilies with incom es under 200%  of the

federal poverty level were ideal candidates for outreach efforts to increase

enrollm ent in existing program s. PX 240.

344. One exam ple of AHCA'S inadequate com m itm ent to outreach is its

dental reminder letter. AHCA used to send letters rem inding parents who had not

taken their M edicaid child to a dentist for som e tim e to do so. AH CA stopped

doing this in 2000. Boone on 2/24/2012 D epo. D esignation at 31 :10-19, PX 441 at

6. AHCA discontinued sending the letters because so few dentists participated in

the program that it was hard for parents to find a dentist close to where they lived.

Parents became upset when they could not find a dentist willing to see their

children. Boone on 8/28/2008 Depo. D esig. at 33:3-12. AHCA even told federal

CM S that it had not actively m arketed its dental program  to recipients for four to

five years because of the few numbers of dentists participating in M edicaid and

because it was often difficult for those seeking treatment to find a provider nearby.

Sharpe on 2/8/201 1 Rough Tr. at 184.

345. M s. Boone adm itted that the letters did help increase utilization. Boone

on 8/28/2008 Depo. Designation at 32: 14- 19. But for years, A HCA did not send

out dental reminder letters, despite the dental program 's extremely low utilization

rate, an intentional reduction of outreach efforts.
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346. ln February of 2008, federal CM S conducted an on-site visit in Florida

as part of its decision to review states with dental utilization rates at or less than

30%  on the CM S 416 report for the FY 2006. PX 440 at 3. ln its report from that

visit, federal CM S noted that Florida had sent reminder letters until 2000 and

recom m ended that Florida again send dental rem inder letters to çtparents of

beneficiaries who have not received periodic dental services.'' PX 441 at 6-7.

AHCA stated in its response that M edicaid's new fiscal agent began on July 1,

2008, and in Ssthe very near future'' it tswill work with the new fiscal agent'' to send

out dental rem inder letters. 1d. at 7.

347. Several years later, however, when M s. Kidder testified on M ay 31,

201 1, she acknow ledged that AH CA had still not begun sending out dental

rem inder letters. K idder on 5/3 1/201 1 Rough Tr. at 107-108. She said the letters

w ould likely go out soon. M s. Cerasoli, who had testifed as AHCA 'S

designated agency representative on dental issues at deposition, testified that the

dental letters were not sent because the agency did not view this as a priority.

Cerasoli on 8/1 1/20 10 Final Tr. at 3980:12 - 398 1:1.

348. W hen AHCA analyzed its claim s data in M ay of 201 1 to see how m any

children enrolled in M edicaid had not received any dental services, they found that

834,651 children had not received dental services in the last six months. PX 790.

That fgure did not include children enrolled in ADI, Reform 1-1M Os, and non-

reform I-1M os offering dental services.

349. Given defendants' limited outreach, it is, perhaps, not surprising that

A .D. did not know until she becam e a next friend in this action that her son w as

entitled to dental care through M edicaid. See supra at ! 30. And S.B. did not

know that she was entitled to free transportation to doctor's appointments and

laboratory visits. See supra at ! 1 1.
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VIl. CON CLUSIO NS O F LAW

1 conclude that Florida's M edicaid program has not compensated prim ary

physicians or specialists at a competitive rate as compared with either that of

M edicare or private insurance payors.

further conclude that Florida's stnlcture for setting physician

reimbursem ent fails to account for statutorily m andated factors in the M edicaid

Act, including the level of com pensation needed to assure an adequate supply of

physicians so as to discharge the m andate to provide EPSDT services or set rates at

a level that will prom ote quality of care or equal access to care as required under

42 U.S.C. j 1396a(a)(30)(A). Except for certain codes held outside the normal

budgetary process, Florida's conversion ratio and budget-neutrality m andates result

in artiticially set rates for m any services w ithout any consideration of physician

incurred costs or what is needed for competitive rates that are sufficient to attract

m edical providers.

A system which m andates budget neutrality as the determ ining factor in rate-

setting, w ithout consideration of the factors required by federal law, does not

satisfy the Equal Access requirement of j l396a(a)(30)(A). Codes set by statute

outside the nonnal budgetary process are also not evaluated to ensure that the rates

are sufficient to attract primary and specialist physicians to treat M edicaid

children.

There also is no process to adjust those rates for increases in the cost of

living. W hile the medical cost of living index has increased over the past decade,

there has been no commensurate increase in M edicaid reimbursement, and

accordingly, the gap between M edicaid reimbursement and M edicare

reim bursem ent has w idened for m ost codes and w ill continue to do so.

Violations of continuous eligibility deprive children who are im properly

term inated from M edicaid of their rights to EPSD T care and any needed follow-up
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care under j 1396a(a)(10) and jj 1396a(a)(43)(B) and (C) and their rights to

m edical care under the Reasonable Prom ptness and Equal Access provisions of

Title XIX.

The im proper switching of children from one provider to another without

their parents' knowledge or consent deprives children of their rights to EPSDT

care and any needed follow-up care under j1396a(a)(10) and jj 1396a(a)(43)(B)

and (C) and their rights to medical care under the Reasonable Promptness and

Equal Access provisions of Title XIX .

The failure of AHCA or DCF to promptly m ake the M edicaid eligibility of

presumptively eligible newborns (i.e. ltbabies of'') operatively deprives those

babies of their rights to EPSDT care and any needed follow -up care under

j1396a(a)(10) and jj 1396a(a)(43)(B) and (C) and their rights to medical care

under the Reasonable Promptness and Equal access provisions of Title X IX .

Defendants responsible for Florida's M edicaid program  have failed to assure

that plaintiff class received the preventative health care required under the EPSDT

Requirem ents. I conclude, sim ilar to other courts facing such evidence, see H ea1th

Carefor AI1, lnc. v. Romney, No. Civ.A.00-10833RWZ, 2005 WL 1660677, * 10-

1 1 (D. Mass. July 14, 2005) (finding violation of EPSDT requirements as to dental

carel; Memisovski ex. rel. Memisovski Maram, No. 92 C 1982, 2004 WL

1878332, at *50-56 (N.D. 111. Aug. 23, 2004) (finding violation of EPSDT

provisions), that the EPSDT Requirements that children receive such care have not

been m et when, as show n above, approxim ately one-third of Florida children on

M edicaid are not receiving the preventative m edical care they are supposed to

receive. This is true both for children on fee-for-service as w ell as in m anaged

care, where screening rates are potentially low er. In addition, an unacceptable

percentage of infants do not receive a single well-child visit in the first 18 m onths

of their lives.
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Because one-third of the enrolled children are not receiving any of their

expected preventative care each year, I also conclude that they have not received

care in accordance with the Reasonable Promptness requirements of the M edicaid

Act. See OAWWP v. Fogarty, 366 F. Supp.zd 1050, 1 109 (N.D. Okla. 2005)

(fnding violation of reasonable promptness provision as to medical care); Hea1th

Care For All, Inc., 2005 W L 1660677, at * 10-1 1 (finding violation of reasonable

promptness provision as to dental care); Clark v. Kizer, 758 F. Supp. 572, 575-79

(E.D. Cal. 1990) (fnding violation of reasonable promptness provision as to dental

care), aff'd in relevantpart sub. nom. Clark v. Coyle, 967 F.2d 585 (9th Cir. 1992).

I also conclude that there was a violation of Section 30(a), because Medicaid

children lack equal access to primary care.

I also conclude that m any pediatricians and fam ily practitioners refuse to

take any new M edicaid patients and other pediatricians sharply lim it the number of

new M edicaid patients they will accept.

l also conclude that the percentage of children in Florida who receive blood

lead screenings is extremely low, notwithstanding the fact that part of Florida has

an aging housing stock, which m eans children are m ore likely exposed to lead-

based paint.

l agree with AHCA 'S statem ents in repeated LBRS that if AHCA increased

the M edicaid reim bursem ent rates for w ell-child check-ups, m ore children w ould

receive well-child check-ups. I conclude that the testim ony of these pediatricians

and specialists is credible, They are testifying based on their own personal

experience and actions. D efendants did not call a single prim ary physician or

specialist to counter this testim ony. The testimony of plaintiffs' m edical witnesses

is consistent with the survey evidence and AH CA 'S adm issions that there is a

serious problem  faced by M edicaid children in receiving prom pt and equal access

to medical specialists.
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I conclude that children on M edicaid have not been provided the EPSDT

guarantee of access to care for treatm ent of conditions identifed based on the

AHCA surveys showing serious shortages of specialist care for M edicaid, AHCA 'S

adm issions, the LBRS, and the testimony of a number of m edical doctors practicing

throughout the state. Children on M edicaid have to travel to other areas of the

state and/or wait for several m onths to obtain care. W hile there are certain

specialists and certain locations w here issues of access- and reasonably prompt

access- m ay not be a problem , the evidence presented leads m e to find that the

issue extends throughout the state and across m any specialty types. M oreover, the

evidence retlects that while a particular specialty problem in a given area may

improve with the arrival of a new doctor, the situation m ay change or another

problem m ay occur because of the dependency of the M edicaid population on a

relatively sm all num ber of providers. Further, those providers often lim it the

num ber of patients they are willing to see. A ccordingly, I conclude w ith respect to

specialty care that during the tim e covered by this case, Florida has not m et the

obligations of the EPSDT Requirements in Section (a)(10) or the reasonable

promptness requirements in Section (a)(8). See O&z1W#, 366 F.supp.zd at 1 109

(finding violation of reasonable promptness provision as to medical care);

Memisovski, 2004 WL 1878332, at *50-56 (finding violation EPSDT

provisions); Clark v. Kizer, 758 F. Supp. at 575-79 (fnding violation of reasonable

promptness provision as to dental care), aff'd in relevantpart sub. nom. Clark, 961

F.2d 585.

l sim ilarly conclude that children seeking specialist care have not received

that care as required under Sections 43(B) and 43(C) of the Medicaid Act.

Memisovski, 2004 W L 1878332, at *50-56 (finding violation of 42 U.S.C.

1396a(a)(43)(C) relating to the provision of EPSDT corrective services).
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l also conclude based on extensive record evidence that children on

M edicaid do not receive equal access to specialist care, com pared to insured

children in their geographical areas. See, e.g., PX 583. See also M emisovski, 2004

W L 1878332, at *42-47 (finding violation of equal access provision as to medical

care); OIU AP, 366 F.supp.zd at 1 107 (finding violation of equal access provision

as to medical services); Ark. Med. Soc #, lnc. v. Reynolds, 819 F. Supp. 816, 825-

26 (E.D. Ark. 1993) (finding violation of equal access provision as to medical

care); Clark, 758 F. Supp. at 580 (Gnding violation of equal access provision as to

dental care). Rates are not set with any consideration to the level required to

provide such equal access, consistent with the other requirem ents of Section

(30)(A).

Based on the fact that 79%  of the children enrolled in M edicaid are getting

no dental services at all, 1 agree with Dr. Crall that M edicaid children in Florida are

not receiving dental services with reasonable promptness. Crall on 1/26/2012

Rough Tr. at 96-97. See Hea1th Carefor A11, Inc., 2005 WL 1660677, at * 10-1 l

(finding violation of EPSDT requirements and the reasonable promptness

provision as to dental care); Memisovskl', 2004 WL l 878332, at *50 (finding

violation of EPSDT provisions); Clark, 758 F. Supp. at 580 (fnding violation of

reasonable promptness provision as to dental care).

1 conclude that Florida is also not in com pliance w ith the EPSDT

requirements. See Hea1th Carefor A1l, Inc., 2005 WL 1660677, at * 14 (finding a

violation of 42 U.S.C. j 1396A(A)(43) as to dental care); Memisovski, 2004 WL

1878332, at *50-56 (fnding violation of EPSDT provisions).

I also agree with Dr. Crall's opinion that Florida's M edicaid dental rates are

not sufscient enough to provide equal access in violation of 42 U.S.C. j

1396a(a)(30)(A) for Florida's Medicaid children in each of AHCA'S 1 1 regional

areas. I base my conclusion on the lack of dentist participating in Florida M edicaid
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and on the 79%  of children who receive no dental service. Crall on 1/26/2012

Rough Tr. at 98:6-20. See H ea1th Care For A1l, Inc., 2005 W L 1660677, at * 10-1 1

(finding violation of equal access provision as to dental care); Clark, 758 F. Supp.

at 580 (tinding violation of equal access provision as to dental care).

Based on the evidence in this case, l conclude that while reim bursement

rates are not the only factor determ ining whether providers participate in M edicaid,

they are by far the m ost important factor, and that a sufficient increase in

reimbursem ent rates will lead to a substantial increase in provider participation and

a corresponding increase in access to care.

There was also substantial support at trial that M edicaid reim bursem ent

rates- to have a significant effect- need to be increased som ew here close to the

level paid under the M edicare program . Dr. Flint testified to this opinion, and this

was the increase in the Polk County exam ple. Flint on 1/24/2012 Rough Tr. at

182-186. An increasing num ber of other states have set M edicaid reimbursem ent

rates at or very near M edicare reimbursem ent rates 1d. at 191-92. M oreover,

Congress, in recent legislation, has required for a two-year period that primary care

providers receive compensation at least at the M edicare rate. Sreckovich on

1/12/2012 Rough Tr. at 49. It is also logical that the M edicare reim bursem ent rates

are a good indication of competitive m arket prices. Flint on 1/24/2012 Rough Tr.

at 191-92. There was no evidence presented by defendants of any adequate

different rate level. Given the record, 1 conclude that plaintiffs have shown that

achieving adequate provider enrollm ent in M edicaid- and for those providers to

m eaningfully open their practices to M edicaid children- requires com pensation to

be set at least at the M edicare level.

Based on the applicable statutes and case law, I conclude that AHCA, as the

agency that adm inisters Florida M edicaid, is legally responsible to ensure that
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children who obtain their care through a Medicaid 1-N 0 (or through a Provider

Service Network) receive the care to which they are entitled under federal law.

1 further conclude that the fee-for-service reim bursem ent rates AHCA sets

for providers is a key factor in determ ining the capitation rate paid to l-IM Os, and

for determ ining how m uch HM Os can, in turn, pay their providers. A ccordingly,

inadequate fee-for-service reimbursem ent rates result in inadequate com pensation

by M edicaid HM O s to their providers.

Based on the HED IS reports, the m ini-cM s 416 reports, as w ell as other

documents and testim ony from providers, I also conclude that the same problem s

that plague fee-for-service M edicaid- failure to provide w ell-child check-ups, a

scarcity of specialists, excessive wait tim es and travel distances for specialty care,

and a lack of dental care- infect the M edicaid l1M Os. Thus, A HCA 'S 11M 0

system  fails to m eet the federal requirements for providing EPSDT care, in

violation of (a)(10); do not provide care with reasonable promptness, as required

by (a)(8); do not provide care with equal access under Section 30(A); and have not

complied with the obligation to provide care as established by sections 43(b) and

43(c) of the Medicaid Act.

There is also extensive record evidence that leads m e to conclude that

children on M edicaid HM Os do not receive equal access to specialist care, and that

capitation rates paid to M edicaid HM Os are not set with consideration of the level

needed to provide equal access, consistent with the other requirements of Section

(30)(a) as required under the Medicaid Act.

Federal law requires states to effectively inform  all EPSD T eligible

individuals or their fam ilies about the availability of EPSDT services, how those

services m ay be obtained, that those services may be obtained at no cost to the

child, and that transportation is available. See 42 U.S.C. j 1396a(a)(43)(A); 42

C.F.R. j 441.56(a). Florida has delegated to DCF, among other agencies, certain
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outreach and informational responsibilities. See Fla. Stat. j 409.9122(2)(c) (DCF

must provide ikclear and easily understandable information'' about M edipass and

M edicaid l-W fos, the plans through which most children are supposed to receive

EPSDT services in Florida). l previously held that idDCF, as well as AHCA and

D OH , have outreach responsibilities; they are required to fensure that each

M edicaid recipient receives clear and easily understandable inform ation'

about M edipass or m anaged care options. This requirem ent arises from the

M edicaid A ct's outreach provision-'' 9/30/2009 O rder on Class Certification,

D.E. 671 at 7 (citations omitted). l reaffirm my holding here as to AHCA and

DOH, but modify my ruling with respect to DCF. I recognize that j

409.9122(2)(c), Fla. Stat-, has expired and DCF is no Ionger tasked with these

outreach and inform ational responsibilities.

Defendants contend that 42 U.S.C. j 1396a(a)(43) does not require them to

conduct outreach to children who are not enrolled but are eligible for M edicaid.

The plain language of the regulations implementing this section state that ttgtlhe

agency must Epqrovide for a combination of written and oral methods designed to

inform effectively al1 EPSDT eligible individuals (or their families) about the

EPSDT program.'' See 42 C.F.R. j 44 1 .56(a)(1); Friends ofEverglades v. S. Fla.

Water Mgmt. Dist, 570 F.3d 1210, 1227-28 (1 1th Cir. 2009) (stating that an

agency's promulgation of regulations interpreting am biguous statutory language is

entitled to deference as long as the intemretation is reasonable). ttMedicaid's

implementing regulations (in specific, j 441.564a(1 . . . obligate participating States

to çeffectively' inform al1 eligible individuals.'' See Westside M others

Olszewski, 454 F.3d 532, 543 (6th Cir. 2006). The plain language of the

regulations, com bined with the case law supporting this interpretation, com pel the

conclusion that j l396a(a)(43) and 42 C.F.R. j 441.56(a)(1) mandate that the state

conduct outreach to al1 eligible individuals.
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for a combination of written and oral

methods designed to inform effectively all EPSDT eligible individuals (or their

families) about the EPSDT program,'' and to conduct outreach in tçclear and

nontechnical language'' that provides inform ation about the benests of

preventative care, the services available under the EPSDT program, how those

services m ay be obtained, that the services are available at no cost to children, and

that transportation services are available. See 42 C.F.R.jj 441.56(a)(1) & 441.56

(a)(2) (emphasis added). See also j 1396a(a)(43)(A).

I further conclude that the use of the Florida Access application in m any of

the circum stances in which it currently is utilized constitutes an unnecessary and

imperm issible barrier to the provision of the EPSDT services to children required

under the EPSDT Requirem ents of the M edicaid Act.

VlII. CO NCLU SION

Defendants have failed to ççlpjrovide

These constitute my findings and conclusions following 90-plus days of

trial.

D ONE and ORDERED in chambers in M iam i, Florida, this 31St day of

M arch, 2015.

/>

Adalberto Jordan

United States District Judge

Copy to : All counsel of record
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