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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JOSEPH ARPAIO,

Plaintiff, 

v.

BARACK H. OBAMA, President, United 
States in his official capacity, et al.,

Defendant.

Civil Action No. 14-01966 (BAH) 

Judge Beryl A. Howell 

MEMORANDUM OPINION

The plaintiff, the elected Sheriff of Maricopa County, brings suit against the President of 

the United States, and other Federal officials, alleging that certain immigration policies 

announced by the President in a nationwide address on November 20, 2014 are unconstitutional, 

otherwise illegal, and should be stopped from going into effect.  See Pl.’s Mot. Prelim. Inj. 

(“Pl.’s Mot.”), ECF No. 7.  The plaintiff’s suit raises important questions regarding the nation’s 

immigration policies, which affect the lives of millions of individuals and their families.  The 

wisdom and legality of these policies deserve careful and reasoned consideration.  As the 

Supreme Court recently explained: “[T]he sound exercise of national power over immigration 

depends on the [Nation] meeting its responsibility to base its law on a political will informed by 

searching, thoughtful, rational civic discourse.” Arizona v. United States, 132 S.Ct. 2492, 2510 

(2012).

The key question in this case, however, concerns the appropriate forum for where this 

national conversation should occur.  The doctrine of standing, in both its constitutional and 

prudential formulations, concerns itself with “‘the proper—and properly limited—role of the 

courts in a democratic society.’”  Bennett v. Spear, 520 U.S. 154, 162 (1997) (quoting Warth v. 
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Seldin, 422 U.S. 490, 498 (1975)).  Standing “ensures that [courts] act as judges, and do not 

engage in policymaking properly left to elected representatives.”  Hollingsworth v. Perry, 133 S. 

Ct. 2652, 2659 (2013).

The refusal to adjudicate a claim should not be confused with abdicating the 

responsibility of judicial review.  “Proper regard for the complex nature of our constitutional 

structure requires neither that the Judicial Branch shrink from a confrontation with the other two 

coequal branches of the Federal Government, nor that it hospitably accept for adjudication 

claims of constitutional violation by other branches of government where the claimant has not 

suffered cognizable injury.” Valley Forge Christian College v. Americans United for Separation 

of Church & State, 454 U.S. 464, 474 (1982).  A court must refrain “‘from passing upon the 

constitutionality of an act [of the representative branches], unless obliged to do so in the proper 

performance of our judicial function, when the question is raised by a party whose interests 

entitle him to raise it.’”  Id. (quoting Blair v. United States, 250 U.S. 273, 279 (1919)) (alteration 

in original).  Ultimately, “[i]t is the role of courts to provide relief to claimants . . . who have 

suffered, or will imminently suffer, actual harm; it is not the role of courts, but that of the 

political branches, to shape the institutions of government in such fashion as to comply with the 

laws and the Constitution.”  Lewis v. Casey, 518 U.S. 343, 349 (1996).

Concerns over the judicial role are heightened when the issue before the court involves, 

as here, enforcement of the immigration laws.  This subject raises the stakes of, among other 

factors, “immediate human concerns” and “policy choices that bear on this Nation’s international 

relations.” Arizona v. United States, 132 S.Ct. at 2499.  “[O]ur Constitution places such 

sensitive immigration and economic judgments squarely in the hands of the Political Branches, 

not the courts.” Fogo de Chao (Holdings) Inc. v. U.S. Dep’t of Homeland Sec., 769 F.3d 1127, 
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1151 n.10 (D.C. Cir. 2014); see also United States v. Valenzuela-Bernal, 458 U.S. 858, 864 

(1982) (“The power to regulate immigration—an attribute of sovereignty essential to the 

preservation of any nation—has been entrusted by the Constitution to the political branches of 

the Federal Government.”).   

 The role of the Judiciary is to resolve cases and controversies properly brought by parties 

with a concrete and particularized injury— not to engage in policymaking better left to the 

political branches.  The plaintiff’s case raises important questions regarding the impact of illegal 

immigration on this Nation, but the questions amount to generalized grievances which are not 

proper for the Judiciary to address.  For the reasons explained in more detail below, the plaintiff 

lacks standing to bring this challenge to the constitutionality and legality of the immigration 

policies at issue.  Accordingly, the plaintiff’s motion for a preliminary injunction, ECF No. 7, is 

denied and the defendants’ motion to dismiss for lack of subject matter jurisdiction, ECF Nos. 

13, 15, is granted.1

I. BACKGROUND

A. Executive Enforcement of Immigration Laws 

The Immigration and Nationality Act (“INA”), codified as amended at 8 U.S.C. § 1101 et

seq., establishes a comprehensive statutory scheme that governs immigration and naturalization.

The INA establishes categories of immigrants who are inadmissible to the United States in the 

first instance, see 8 U.S.C. § 1182, and immigrants who are subject to removal from the United 

States once here, see 8 U.S.C. § 1227.  Under the INA, “[a]liens may be removed if they were 

1  The plaintiff filed a motion for preliminary injunction at ECF No. 6 and an amended, corrected motion for 
preliminary injunction at ECF No. 7.  Plaintiff’s counsel clarified at the motions hearing that the latter filed motion 
is the operative motion.  See Rough Transcript of Preliminary Injunction Hearing (Dec. 22, 2014) (“Hrg. Tr.”) at 3–
4.  Consequently, the plaintiff’s motion for preliminary injunction docketed at ECF No. 6 is denied as moot.     
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inadmissible at the time of entry, have been convicted of certain crimes, or meet other criteria set 

by federal law.” Arizona, 132 S.Ct. at 2499 (citing 8 U.S.C. § 1227).       

 The Secretary of the Department of Homeland Security (“DHS”) is “charged with the 

administration and enforcement of [the INA] and all other laws relating to the immigration and 

naturalization of aliens.”  8 U.S.C. § 1103(a)(1).  Although charged with enforcement of the 

statutory scheme, “[a]n agency generally cannot act against each technical violation of the statute 

it is charged with enforcing,” Heckler v. Chaney, 470 U.S. 821, 831–32 (1985), and indeed “[a] 

principal feature of the removal system is the broad discretion exercised by immigration 

officials.” Arizona, 132 S.Ct. at 2499.  Thus, to enable the “proper ordering of its priorities,” 

Heckler, 470 U.S. at 832, and the marshalling of extant resources to address those priorities, the 

INA provides the Secretary of DHS with the authority to “establish such regulations; . . . issue 

such instructions; and perform such other acts as he deems necessary for carrying out his 

authority under [the INA].”  8 U.S.C. § 1103(a)(3).  Further, the Secretary of DHS is specifically 

charged with “establishing national immigration enforcement policies and priorities,” 6 U.S.C. § 

202(5), to ensure that DHS’s limited resources are expended in pursuit of its highest priorities in 

national security, border security, and public safety.

  The context in which the immigration laws are enforced bears out the need for such 

prioritization.  DHS estimates that approximately 11.3 million undocumented immigrants 

residing in the United States are potentially eligible for removal.  Pl.’s Mot., Ex. B (Karl 

Thompson, Memorandum Opinion for the Sec’y of Homeland Security and the Counsel to the 

President: DHS’s Authority to Prioritize Removal of Certain Aliens Unlawfully Present in the 

United States and to Defer Removal of Others at 1, (Nov. 19, 2014) (“OLC Opinion”)) at 1, ECF 

No. 7-2.  Of those, DHS estimates that the agency has the resources to remove fewer than 
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400,000 undocumented immigrants.  Id.  In addition, DHS faces additional challenges including: 

demographic shifts resulting in increased costs for managing and deterring unauthorized border 

crossings; increased complexity in removing aliens; congressional directives to prioritize recent 

border crossers and serious criminals; and the humanitarian and social consequences of 

separating families.  See OLC Opinion at 11; Defs.’ Mem. Opp. Pl.’s Mot. Prelim. Inj. (“Defs.’ 

Mem.”), Ex. 21 (Challenges at the Border: Examining the Causes, Consequences, and 

Responses to the Rise in Apprehensions at the Southern Border:  Hearing Before the S. Comm. 

on Homeland Security and Governmental Affairs, 113th Cong. (2014) (statement of Craig Fugate, 

Administrator, Federal Emergency Management Agency, et al.)), ECF No. 13-21; see also Defs.’ 

Mem. at 1.   

To confront these challenges, the executive branch has long used an enforcement tool 

known as “deferred action” to implement enforcement policies and priorities, as authorized by 

statute.  See 6 U.S.C. § 202(5).   Deferred action is simply a decision by an enforcement agency 

not to seek enforcement of a given statutory or regulatory violation for a limited period of time.  

In the context of the immigration laws, deferred action represents a decision by DHS not to seek 

the removal of an alien for a set period of time.  In this sense, eligibility for deferred action 

represents an acknowledgment that those qualifying individuals are the lowest priority for 

enforcement.  Under long-existing regulations, undocumented immigrants granted deferred 

action may apply for authorization to work in the United States.  See 8 C.F.R. § 274a.12(c)(14).

These regulations were promulgated pursuant to the Immigration Reform and Control Act of 

1986 and have been in effect, as amended, since 1987.  See Control of Employment of Aliens, 52 

Fed. Reg. 16216 (1987).  Deferred action does not confer any immigration or citizenship status 

or establish any enforceable legal right to remain in the United States and, consequently, may be 
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canceled at any time.  See Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 483 

(1999) (“At each stage, the Executive has discretion to abandon the endeavor . . . .”). 

  For almost twenty years, the use of deferred action programs has been a staple of 

immigration enforcement.  The executive branch has previously implemented deferred action 

programs for certain limited categories of aliens, including: certain victims of domestic abuse 

committed by United States citizens and Lawful Permanent Residents;2 victims of human 

trafficking and certain other crimes;3 students affected by Hurricane Katrina;4 widows and 

widowers of U.S. citizens;5 and certain aliens brought to the United States as children.6

Programs similar to deferred action have been used extensively by the executive branch for an 

even longer period of time.7

2 Defs.’ Mem., Ex. 7 (Memorandum for Regional Directors et al.,  from Paul W. Virtue, Acting Executive Associate 
Commissioner, INS, Supplemental Guidance on Battered Alien Self-Petitioning Process and Related Issues at 3 
(May 6, 1997)), ECF No. 13-7. 
3 Defs.’ Mem., Ex. 8 (Memorandum for Michael A. Pearson, Executive Associate Commissioner, INS, from 
Michael D. Cronin, Acting Executive Associate Commissioner, INS, Victims of Trafficking and Violence Protection 
Act of 2000 (VTVPA) Policy Memorandum #2—“T” and “U” Nonimmigrant Visas at 2 (Aug. 30, 2001)), ECF No. 
13-8. 
4 Defs.’ Mem., Ex. 9 (USCIS, Interim Relief for Certain Foreign Academic Students Adversely Affected by 
Hurricane Katrina: Frequently Asked Questions (FAQ), at 1 (Nov. 25, 2005)), ECF No. 13-9 (“Since the Notice 
does not cover Katrina-impacted foreign academic students who have failed to maintain their F-1 status, such 
persons, and their F-2 dependents, may request a grant of deferred action and short term employment authorization 
based on economic necessity.”). 
5 Defs.’ Mem., Ex. 10 (Memorandum for Field Leadership, USCIS, from Donald Neufeld, Acting Associate 
Director, USCIS, Guidance Regarding Surviving Spouses of Deceased U.S. Citizens and Their Children at 1 (Sept. 
4, 2009)), ECF No. 13-10. 
6 This is the DACA program challenged by the plaintiff.  See Pl.’s Mot., Ex. A (Memorandum for David Aguilar, 
Acting Commissioner, CBP, et al., from Janet Napolitano, Secretary, DHS, Re: Exercising Prosecutorial Discretion 
with Respect to Individuals Who Came to the United States as Children at 1–2 (June 15, 2012)), ECF No. 6-1. 
7 In the 1970’s through the 1990’s, programs similar to deferred action were used to defer enforcement against 
undocumented immigrants who were awaiting approval of certain professional visas, see United States ex rel. Parco 
v. Morris, 426 F. Supp. 976, 979–81 (E.D. Pa. 1977), certain nurses eligible for H-1 visas, see Voluntary Departure 
for Out-of-Status Nonimmigrant H-1 Nurses, 43 Fed. Reg. 2776, 2776 (Jan 19, 1978); nationals of certain 
designated foreign states, see Defs.’ Mem., Ex. 5 (Moore, Charlotte J., Cong. Research Serv., Review of U.S. 
Refugee Resettlement Programs and Policies at 12-14 (1980)), ECF No. 13-5; and spouses and children of aliens 
who had been granted legal status under the Immigration Reform and Control Act of 1986, see Defs.’ Mem., Ex. 6 
(Memorandum for Regional Commissioners, INS, from Gene McNary, Commissioner, INS, Family Fairness: 
Guidelines for Voluntary Departure under 8 CFR 242.5 for the Ineligible Spouses and Children of Legalized Aliens
(Feb. 2, 1990)), ECF No. 13-6.      
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Congress has acquiesced to, and even endorsed the use of, deferred action on removal of 

undocumented immigrants by the executive branch on multiple occasions.  For example, in 2000, 

Congress expanded the deferred action program for certain victims of domestic abuse, permitting 

children over the age of twenty-one to be “eligible for deferred action and work authorization.”

8 U.S.C. § 1154(a)(1)(D)(i)(II), (IV).  Similarly, in 2008, Congress authorized the DHS to “grant 

. . . an administrative stay of a final order of removal” to individuals who could make an initial 

showing that they were eligible for a visa as victims of human trafficking and certain other 

crimes.  See 8 U.S.C. § 1227(d)(1).  Congress specifically noted that “[t]he denial of a request for 

an administrative stay of removal . . . shall not preclude the alien from applying for . . . deferred 

action.”  See 8 U.S.C. § 1227(d)(2).  In Division B to the Emergency Supplemental 

Appropriations Act for Defense, the Global War on Terror, and Tsunami Relief, 2005, known by 

its short title of the REAL ID Act of 2005, Congress provided that state-issued driver’s licenses 

were acceptable for federal purposes only if the state verifies that an applicant maintains 

evidence of lawful status, which includes evidence of “approved deferred action status.” See

Pub. L. No. 109-13, div. B, 119 Stat. 231, 302 (2005) (codified at 49 U.S.C. § 30301 note).

B. Challenged Immigration Programs 

Against this lengthy historical record of the use of deferred action as a tool to carry out 

“national immigration enforcement policies and priorities,” 6 U.S.C. § 202(5), the executive 

branch has more recently employed this tool in three programs, which the plaintiff challenges as 

unconstitutional or otherwise in violation of the Administrative Procedure Act.  Specifically, the 

plaintiff challenges a June 15, 2012 program—known as Deferred Action for Childhood Arrivals 

(“DACA”)—whose guidance is outlined in a memorandum by the former DHS Secretary entitled 

“Exercising Prosecutorial Discretion with Respect to Individuals Who Came to the United States 
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as Children.”  DACA permits, on a case-by-case basis, deferred action on removal for a period of 

two years for undocumented immigrants that: (1) are under the age of 31 as of June 15, 2012; (2) 

were under the age of 16 at the time of arrival in the United States; (3) have continuously resided 

in the United States for at least five years immediately preceding June 15, 2012; (4) were present 

in the United States on June 15, 2012; (5) are in school, have graduated from high school, have 

obtained a general education development certificate, or have been honorably discharged from 

the Coast Guard or the Armed Forces of the United States; and  (6) have not been convicted of a 

felony offense, a significant misdemeanor offense, multiple misdemeanor offenses, or otherwise 

pose no threat to the national security or public safety. See Pl.’s Mot., Ex. A (Memorandum 

from Janet Napolitano, Secretary, Department of Homeland Security, to David V. Aguilar, 

Acting Commissioner, U.S. Customs and Border Protection, et al., Exercising Prosecutorial 

Discretion with Respect to Individuals Who Came to the United States as Children (June 15, 

2012)), at 1–2 , ECF No. 7-1.

The other two programs challenged by the plaintiff are outlined in a memorandum by the 

current DHS Secretary entitled “Exercising Prosecutorial Discretion with Respect to Individuals 

Who Came to the United States as Children and with Respect to Certain Individuals Who Are the 

Parents of U.S. Citizens or Permanent Residents.”  The memorandum revised the DACA 

program (“2014 DACA Revisions”) and also created a new program that established guidelines 

for the request of deferred action by the parents of U.S. Citizens or Lawful Permanent Residents 

(“DAPA”).  See Pl.’s Mot., Ex. D (Memorandum from Jeh Charles Johnson, Secretary, 

Department of Homeland Security, to Leon Rodriguez, Director, U.S. Citizenship and 

Immigration Services, et al., Exercising Prosecutorial Discretion with Respect to Individuals 

Who Came to the United States as Children and with Respect to Certain Individuals Who Are the 
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Parents of U.S. Citizens or Permanent Residents (November 20, 2014) (“2014 Guidance 

Memorandum”)), ECF No. 7-4. 

The principal features of the 2014 DACA Revisions include: (1) removal of the age cap 

of 31 so that individuals may request deferred action under DACA regardless of their current 

age, as long as they entered the United States before the age of 16; (2) extension of the period of 

deferred action from two years to three years; and (3) adjustment of the relevant date by which 

an individual must have been in the United States from June 15, 2007 to January 1, 2010.   See

2014 Guidance Memorandum at 3–4.   

DAPA permits, on a case-by-case basis, deferred action on removal for a period of three 

years for illegal aliens who are parents of U.S. citizens and Lawful Permanent Residents.  To be 

considered for deferred action under DAPA, an individual must meet the following guidelines: 

(1) have, as of November 20, 2014, a son or daughter who is a U.S. citizen or Lawful Permanent 

Resident; (2) have continuously resided in the United States since before January 1, 2010; (3) 

have been physically present in the United States on November 20, 2014 and at the time of 

making a request for deferred action with U.S. Citizenship and Immigration Services; (4) have 

no lawful status as of November 20, 2014; (5) not fall within one of the categories of 

enforcement priorities set forth in additional agency guidelines;8 and (6) present no other factors 

that, in the exercise of discretion, make the grant of deferred action inappropriate. Id.

8 In a November 20, 2014 Memorandum entitled “Policies for the Apprehension, Detention and Removal of 
Undocumented Immigrants,” the Secretary of DHS set forth three categories of undocumented immigrants who are 
considered to be priorities for removal.  The first category, representing the highest priority for civil immigration 
authorities, concerns undocumented immigrants who are threats to national security, border security, and public 
safety.  The second category, representing the second-highest priority for civil immigration authorities, concerns 
undocumented immigrants who have committed certain misdemeanors or recently committed certain immigration 
violations.  The third category, representing the third-highest priority for civil immigration authorities, concerns 
undocumented immigrants who have been issued a final order of removal on or after January 1, 2014.  See Pl.’s 
Mot., Ex. F (Memorandum from Jeh Charles Johnson, Secretary, Department of Homeland Security, to Thomas S. 
Winkowski, Acting Director, U.S. Immigration and Customs Enforcement, et al., Policies for the Apprehension, 
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C. Procedural Background 

On November 20, 2014, in a televised address, President Barack Obama announced the 

principal features of the most recent deferred action programs, namely, the 2014 DACA 

Revisions and DAPA. On the same day, the plaintiff filed this action seeking invalidation of 

these two programs as well as DACA, which had been announced over two years earlier.

Although the plaintiff’s Complaint references a preliminary injunction, the plaintiff did not 

formally or separately move for a preliminary injunction, as required by the Local Civil Rules of 

this Court, until December 4, 2014.  See Pl.’s Mot.; Local Civ. R. 65.1; Minute Order (Nov. 24, 

2014).

In accordance with the Local Rules governing preliminary injunctions—which permit a 

defendant seven days to respond to a motion for preliminary injunction once served—the Court 

ordered the defendants to respond to the plaintiff’s motion for preliminary injunction by 

December 15, 2014.  Ordinarily, the Local Rules make no provision for a reply brief in a motion 

for preliminary injunction and the Court did not initially permit a reply brief in this case.  See

Local Civ. R. 65.1.  In opposition to the motion for preliminary injunction, the defendants argued 

that the plaintiff lacked standing to bring this suit and requested dismissal of the suit.  See Defs.’ 

Mem. at 14.  The defendants subsequently asked this Court to construe this opposition as a 

motion to dismiss for lack of subject matter jurisdiction.  See Notice, ECF No. 15.  Due to the 

dispositive nature of the defendants’ objection, and to ensure fairness to all the parties, the Court 

afforded the plaintiff the opportunity to submit a response to the defendants’ objections.  In 

addition, the Court permitted the plaintiff to file a supplemental declaration in support of his 

standing to bring suit.  The Court heard argument from both parties on December 22, 2014.    

Detention and Removal of Undocumented Immigrants (November 20, 2014)) at 3–4 , ECF No. 7-6.  The plaintiff 
does not challenge the guidelines set forth in this memorandum.  See Hrg. Tr. at 11.       
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Now pending before the Court is the plaintiff’s motion for a preliminary injunction and 

the defendants’ motion to dismiss for lack of subject matter jurisdiction, pursuant to Federal Rule 

of Civil Procedure 12(b)(1).

II. LEGAL STANDARD 

A. Preliminary Injunction

“A plaintiff seeking a preliminary injunction must establish [1] that he is likely to 

succeed on the merits, [2] that he is likely to suffer irreparable harm in the absence of 

preliminary relief, [3] that the balance of equities tips in his favor, and [4] that an injunction is in 

the public interest.” Abdullah v. Obama, 753 F.3d 193, 197 (D.C. Cir. 2014) (quoting Aamer v. 

Obama, 742 F.3d 1023, 1038 (D.C. Cir. 2014) (quoting Sherley v. Sebelius, 644 F.3d 388, 392 

(D.C. Cir. 2011))).  A preliminary injunction “is an extraordinary and drastic remedy, one that 

should not be granted unless the movant, by a clear showing, carries the burden of persuasion.”

Mazurek v. Armstrong, 520 U.S. 968, 972 (1997) (quoting 11A C. Wright, A. Miller, & M. 

Kane, Federal Practice and Procedure § 2948 (2d ed. 1995)) (emphasis in original). The Supreme 

Court repeated this caution in Winter v. Natural Resources Defense Council, 555 U.S. 7 (2008), 

stating that “[a] preliminary injunction is an extraordinary remedy never awarded as of right,” id.

at 24, and, again, that “injunctive relief as an extraordinary remedy that may only be awarded 

upon a clear showing that the plaintiff is entitled to such relief,” id. at 22.

Authority can be found in this Circuit for the so-called “sliding scale” approach to 

evaluating the four preliminary injunction factors, such that “a strong showing on one factor 

could make up for a weaker showing on another.”  Sherley, 644 F.3d at 392. In particular, even 

if the plaintiff only “raise[s] a serious legal question on the merits,” rather than a likelihood of 

success on the merits, a strong showing on all three of the other factors may warrant entry of 
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injunctive relief.  Id. at 398; see also Davis v. Pension Ben. Guar. Corp., 571 F.3d 1288, 1292 

(D.C. Cir. 2009) (“[I]f the movant makes a very strong showing of irreparable harm and there is 

no substantial harm to the non-movant, then a correspondingly lower standard can be applied for 

likelihood of success.”); Wash. Metro. Area Transit Comm’n v. Holiday Tours, Inc., 559 F.2d 

841, 843 (D.C. Cir. 1977) (“[A] court, when confronted with a case in which the other three 

factors strongly favor interim relief may exercise its discretion to grant a stay if the movant has 

made a substantial case on the merits.”).  

At the same time, the D.C. Circuit has acknowledged that the Supreme Court’s decision 

in Winter “could be read to create a more demanding burden than the sliding-scale analysis 

requires.” Sherley, 644 F.3d at 392 (internal quotations omitted).9 Indeed, in Winter, the 

majority of the Supreme Court reversed a grant of injunctive relief, finding that the standard 

applied by the Ninth Circuit was “too lenient” in allowing injunctive relief on the “possibility” of 

irreparable injury, rather than its likelihood. Winter, 555 U.S. at 22; see also Perry v. Perez, 132

S. Ct. 934, 942 (2012) (“Plaintiffs seeking a preliminary injunction of a statute must normally 

demonstrate that they are likely to succeed on the merits of their challenge to that law.”). 

In Aamer v. Obama, the D.C. Circuit declined to opine about the continued viability of 

the “sliding scale” analysis of the four preliminary injunction factors, stating that it “remains an 

open question whether the ‘likelihood of success’ factor is ‘an independent, free-standing 

requirement,’ or whether, in cases where the other three factors strongly favor issuing an 

injunction, a plaintiff need only raise a ‘serious legal question’ on the merits.”  742 F.3d at 1043;

see also Am. Meat Inst. v. U.S. Dep't of Agric., 746 F.3d 1065, 1074 (D.C. Cir. 2014) (“This 

circuit has repeatedly declined to take sides in a circuit split on the question of whether 

9 The plaintiff, in his briefing, notes only the sliding-scale analysis and ignores the voluminous case law describing 
the uncertainty regarding the continued viability of the sliding-scale analysis in this Circuit.  See Pl.’s Mot. at 11.     
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likelihood of success on the merits is a freestanding threshold requirement to issuance of a 

preliminary injunction. . . . We need not take sides today.”).

Under either approach, a court may not issue “a preliminary injunction based only on a 

possibility of irreparable harm . . . [since] injunctive relief [i]s an extraordinary remedy that may 

only be awarded upon a clear showing that the plaintiff is entitled to such relief.” Winter, 555 

U.S. at 22; see also In re Navy Chaplaincy, 738 F.3d 425, 428 (D.C. Cir. 2013) (requiring proof 

that all four prongs of preliminary injunction standard be met before injunctive relief can be 

issued).  Thus, the plaintiff bears the burden of persuasion on all four preliminary injunction 

factors in order to secure such an “extraordinary remedy.” 

B. Motion to Dismiss for Lack of Subject Matter Jurisdiction  

“‘Federal courts are courts of limited jurisdiction,’ possessing ‘only that power 

authorized by Constitution and statute.’” Gunn v. Minton, 133 S. Ct. 1059, 1064 (2013) (quoting 

Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994)). Indeed, federal courts are 

“forbidden . . . from acting beyond our authority,” NetworkIP, LLC v. FCC, 548 F.3d 116, 120 

(D.C. Cir. 2008), and, therefore, have “an affirmative obligation ‘to consider whether the 

constitutional and statutory authority exist for us to hear each dispute.’” James Madison Ltd. by 

Hecht v. Ludwig, 82 F.3d 1085, 1092 (D.C. Cir. 1996) (quoting Herbert v. National Academy of 

Sciences, 974 F.2d 192, 196 (D.C. Cir. 1992)).  Absent subject matter jurisdiction over a case, 

the court must dismiss it.  Arbaugh v. Y&H Corp., 546 U.S. 500, 514 (2006); FED. R. CIV. P.

12(h)(3).  

When considering a motion to dismiss under Rule 12(b)(1), the court must accept as true 

all uncontroverted material factual allegations contained in the complaint and “‘construe the 

complaint liberally, granting plaintiff the benefit of all inferences that can be derived from the 

Case 1:14-cv-01966-BAH   Document 23   Filed 12/23/14   Page 13 of 33

013

Case 1:14-cv-00254   Document 38-1   Filed in TXSD on 12/24/14   Page 14 of 34



14

facts alleged’ and upon such facts determine jurisdictional questions.”  Am. Nat’l Ins. Co. v. 

FDIC, 642 F.3d 1137, 1139 (D.C. Cir. 2011) (quoting Thomas v. Principi, 394 F.3d 970, 972 

(D.C. Cir. 2005) (quoting Barr v. Clinton, 370 F.3d 1196, 1199 (D.C. Cir. 2004))).  The court 

need not accept inferences drawn by the plaintiff, however, if those inferences are unsupported 

by facts alleged in the complaint or amount merely to legal conclusions. See Browning v. 

Clinton, 292 F.3d 235, 242 (D.C. Cir. 2002).  Moreover, in evaluating subject matter jurisdiction, 

the court, when necessary, may “‘undertake an independent investigation to assure itself of its 

own subject matter jurisdiction,’” Settles v. United States Parole Comm'n, 429 F.3d 1098, 1107-

1108 (D.C. Cir. 2005) (quoting Haase v. Sessions, 835 F.2d 902, 908 (D.C. Cir. 1987), and 

consider facts developed in the record beyond the complaint, id. See also Herbert v. National 

Academy of Sciences, 974 F.2d 192, 197 (D.C. Cir. 1992) (in disposing of motion to dismiss for 

lack of subject matter jurisdiction, “where necessary, the court may consider the complaint 

supplemented by undisputed facts evidenced in the record, or the complaint supplemented by 

undisputed facts plus the court's resolution of disputed facts.”); Alliance for Democracy v. FEC,

362 F. Supp. 2d 138, 142 (D.D.C. 2005).

The burden of establishing any jurisdictional facts to support the exercise of the subject 

matter jurisdiction rests on the plaintiff.  See Hertz Corp. v. Friend, 559 U.S. 77, 96-97 (2010); 

Thomson v. Gaskill, 315 U.S. 442, 446 (1942); Moms Against Mercury v. FDA, 483 F.3d 824, 

828 (D.C. Cir. 2007).

III. DISCUSSION 

The plaintiff concedes, as he must, that “he and other similarly situated state law 

enforcement and other officials have no authority” to enforce the immigration laws of the United 

States.  Compl. at 19; see also Arizona, 132 S. Ct. at 2507.  Nonetheless, the plaintiff seeks to 
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alter federal enforcement policy by asking the Court to halt three federal immigration programs 

that have the over-arching purpose of prioritizing federal enforcement efforts. See Arizona, 132

S. Ct. at 2499 (noting that “[a] principal feature of the removal system is the broad discretion 

exercised by immigration officials,” who “as an initial matter, must decide whether it makes 

sense to pursue removal at all.”).  The plaintiff’s inability to enforce federal immigration law is 

integrally related to the central question in this case:  Whether the plaintiff has standing to 

demand changes to the “broad discretion” granted federal officials regarding removal.  Despite 

the consequences of unlawful immigration in Maricopa County, the plaintiff cannot meet the 

requirements for standing to bring this suit.

A. The Plaintiff Lacks Standing 

Article III of the Constitution restricts the power of federal courts to hear only “Cases” 

and “Controversies.”  “The doctrine of standing gives meaning to these constitutional limits by 

‘identify[ing] those disputes which are appropriately resolved through the judicial process.’”

Susan B. Anthony List v. Driehaus, 134 S. Ct. 2334, 2341 (2014) (alterations in original) 

(quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992)).  Indeed, “‘[n]o principle is 

more fundamental to the judiciary’s proper role in our system of government than the 

constitutional limitation on federal-court jurisdiction to actual cases or controversies.’” 

DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 341 (2006) (alterations in original) (internal 

quotations omitted). 

The Supreme Court has explained, “the irreducible constitutional minimum of standing 

contains three elements.”  Defenders of Wildlife, 504 U.S. at 560.  First, the plaintiff must have 

suffered an “injury in fact,” i.e., “an invasion of a legally protected interest which is (a) concrete 

and particularized, and (b) actual or imminent, not conjectural or hypothetical.” Id. (citations 
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and internal quotation marks omitted).  Second, there must be “a causal connection between the 

injury and the conduct complained of,” i.e., the injury alleged must be fairly traceable to the 

challenged action of the defendant. Id.  Finally, it must be “likely” that the complained-of injury 

will be “redressed by a favorable decision” of the court.  Id. at 561.  In short, “[t]he plaintiff must 

have suffered or be imminently threatened with a concrete and particularized ‘injury in fact’ that 

is fairly traceable to the challenged action of the defendant and likely to be redressed by a 

favorable judicial decision.” Lexmark Int’l, Inc. v. Static Control Components, Inc., 134 S. Ct. 

1377, 1386 (2014).  Likewise, when declaratory or injunctive relief is sought—relief the plaintiff 

seeks here—a plaintiff “must show he is suffering an ongoing injury or faces an immediate threat 

of [future] injury.” Dearth v. Holder, 641 F.3d 499, 501 (D.C. Cir. 2011) (citing City of Los 

Angeles v. Lyons, 461 U.S. 95, 105 (1983)). 

The plaintiff fails to meet any of the three elements of constitutional standing.  Each of 

these requirements is addressed seriatim below. 

1. Injury in Fact 

At the outset, the plaintiff’s Complaint and motion for preliminary injunction fail to 

identify whether the plaintiff is bringing suit in his individual capacity or in his official capacity 

as the elected Sheriff of Maricopa County. Compare Compl. ¶ 3 (noting only that “[t]he Plaintiff 

Joe Arpaio is the elected Sheriff of Maricopa County, State of Arizona”), with ¶ 8 (detailing that 

each defendant was being sued “in their individual and official capacities”).  The Court clarified 

during oral argument that the plaintiff is bringing suit in both his personal and official capacities.  

Hrg. Tr. at 5.  Regardless of whether the plaintiff is suing in his individual or official capacity, or 

both, the plaintiff cannot demonstrate a cognizable injury from the challenged deferred action 

programs.    
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a) Personal Capacity 

The law is well-settled that ordinarily, “private persons . . . have no judicially cognizable 

interest in procuring enforcement of the immigration laws . . . .”  Sure-Tan, Inc. v. N.L.R.B., 467 

U.S. 883, 897 (1984) (citing Linda R.S. v. Richard D., 410 U.S. 614, 619 (1973)).  This is merely 

the application of the long-standing principle that a plaintiff “raising only a generally available 

grievance about government—claiming only harm to his and every citizen’s interest in proper 

application of the Constitution and laws, and seeking relief that no more directly and tangibly 

benefits him than it does the public at large—does not state an Article III case or controversy.”

Hollingsworth v. Perry, 133 S. Ct. 2652, 2662 (2013) (quoting Defenders of Wildlife, 504 U.S. at 

573–74).  As a result, a plaintiff who seeks to vindicate only the general interest in the proper 

application of the Constitution and laws does not suffer the type of direct, concrete and tangible 

harm that confers standing and warrants the exercise of jurisdiction.  Yet, this is the type of suit 

the plaintiff attempts to bring in his personal capacity. See Supp. Decl. of Sheriff Joe Arpaio ¶ 3 

(“Pl.’s Supp. Decl.”), ECF No. 20-1 (“By this lawsuit, I am seeking to have the President and the 

other Defendants obey the U.S. Constitution and the immigration laws . . . .”).   

    The plaintiff does offer one additional theory, however, in support of his claim of 

injury in his individual capacity.  The plaintiff cites press reports and press releases from his own 

office that undocumented immigrants have targeted him for assassination as a result of the 

plaintiff’s “widely known stance on illegal immigration.”  See Press Release, Bomb Threats 

against Sheriff Arpaio and Office on Upsurge as Another Suspect is Indicted, Maricopa County 

Sheriff’s Office (August 21, 2013) (“Threats Press Release”), ECF No. 21-1.  Such threats are 

deplorable and offensive to the entire justice system.  Nevertheless, these allegations cannot 

confer standing on the plaintiff in his individual capacity in this case.  In requesting injunctive 
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relief, the plaintiff “must show he is suffering an ongoing injury or faces an immediate threat of 

[future] injury.”  Dearth, 641 F.3d at 501.  The plaintiff has presented no evidence that these 

threats are ongoing.  “‘Past exposure to illegal conduct does not in itself show a present case or 

controversy regarding injunctive relief . . . if unaccompanied by any continuing, present adverse 

effects.’” Defenders of Wildlife, 504 U.S. at 564 (quoting Los Angeles v. Lyons, 461 U.S. 95, 

102 (1983) (quoting O’Shea v. Littleton, 414 U.S. 488, 495–96 (1974))). 

Moreover, as will be discussed in detail below, even an ongoing threat to the plaintiff by 

undocumented immigrants would not provide the plaintiff with standing to challenge the 

deferred action programs at issue.  The plaintiff must not only show that he is injured, but that 

the plaintiff’s injury is fairly traceable to the challenged deferred action programs and that the 

injury is capable of redress by this Court in this action.  The plaintiff cannot meet this showing.  

The challenge deferred action programs did not cause the threats to the plaintiff’s life.  Rather, 

criminal action by third-parties not before the court caused the threats to the plaintiff.  Moreover, 

according to the plaintiff’s press release, the alleged assassins were motivated by the plaintiff’s 

“widely known stance on illegal immigration,” a stance pre-existing this case and these 

challenged programs.  See Threats Press Release.  Furthermore, an injunction in this case would 

do nothing either to alter the plaintiff’s views on “illegal immigration” or to redress the targeting 

of the plaintiff resulting from his “widely known stance on illegal immigration.”  This dooms the 

plaintiff’s standing to bring this suit in his personal capacity as an ordinary citizen.

b) Official Capacity 

Even if the plaintiff can circumvent these limitations by bringing suit in his official 

capacity as Sheriff of Maricopa County, the plaintiff still lacks standing.
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The plaintiff claims that the challenged deferred action programs, which provide 

guidance to Federal law enforcement regarding the removal or non-removal of undocumented 

immigrants, inhibit his ability to perform his official functions as the Sheriff of Maricopa 

County.  The plaintiff alleges that he is “adversely affected and harmed in his office’s finances, 

workload, and interference with the conduct of his duties” as a result of the “increases in the 

influx of illegal aliens motivated by [these] policies of offering amnesty.”  Compl. ¶ 27.  As 

support for this allegation, he alleges that “experience has proven as an empirical fact that 

millions more illegal aliens will be attracted into the border states of the United States, regardless 

of the specific details” of the challenged policies.  Compl. ¶ 30.  The plaintiff further alleges that, 

“the experiences and records of the Sheriff’s office show that many illegal aliens . . . are repeat 

offenders, such that Plaintiff Arpaio’s deputies and other law enforcement officials have arrested 

the same illegal aliens for various different crimes.”  Compl. ¶ 31.  According to the plaintiff, the 

“financial impact of illegal aliens in Maricopa County, Arizona was at least $9,293,619.96 in the 

costs of holding illegal aliens in the Sheriff’s jails from February 1, 2014, through December 17, 

2014, for those inmates flagged with INS ‘detainers.’”  Pl.’s Reply Defs.’ Opp. Pl.’s Mot. 

Prelim. Inj. at 7 (“Pl.’s Reply”), ECF No. 19.   

The plaintiff is correct that the regulation and impairment of a state officer’s official 

functions may be sufficient to confer standing, but only in certain limited circumstances.  See,

e.g., Lomont v. O’Neil, 285 F.3d 9, 13–14 (D.C. Cir. 2002) (holding that a state Sheriff and 

Police Chief had standing to challenge federal law permitting state police officials to provide 

certifications relating to the transfer of certain firearms); Fraternal Order of the Police v. United 

States, 152 F.3d 998, 1001–02 (D.C. Cir. 1998).  Yet, neither Lomont nor Fraternal Order of the 

Police support the plaintiff’s argument here, as both cases concerned the direct regulation of a 
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state officer’s official duties.  In contrast, the challenged deferred action programs do not 

regulate the official conduct of the plaintiff but merely regulate the conduct of federal 

immigration officials in the exercise of their official duties.  Thus, even if the plaintiff’s official 

functions could be viewed as a “legally protected interest,” the challenged deferred action 

programs do not amount to “an invasion” of that interest in a manner that is “concrete and 

particularized.” Defenders of Wildlife, 504 U.S. at 560.  Indeed, it is not apparent exactly what 

cognizable interest and injury the plaintiff can assert since, as the plaintiff’s Complaint 

recognizes, the plaintiff has no legal authority to enforce the immigration laws of the United 

States. See Compl. at 19.   

Ultimately, the plaintiff’s standing argument reduces to a simple generalized grievance:  

A Federal policy causes his office to expend resources in a manner that he deems suboptimal.10

To accept such a broad interpretation of the injury requirement would permit nearly all state 

officials to challenge a host of Federal laws simply because they disagree with how many—or 

how few—Federal resources are brought to bear on local interests.  Fortunately, the standing 

doctrine is not so limp.  As the Supreme Court has repeatedly emphasized: “‘a plaintiff raising 

only a generally available grievance about government—claiming only harm to his and every 

citizen’s interest in [the] proper application of the Constitution and laws, and seeking relief that 

no more directly [or] tangibly benefits him than it does the public at large—does not state an 

10 Although prior case law has occasionally suggested that “generalized grievances” should be analyzed as part of 
prudential standing, the Supreme Court recently suggested that such concerns should be considered as part of Article 
III standing.  See Lexmark Int’l, 134 S. Ct. at 1387 n.3 (“While we have at times grounded our reluctance to 
entertain [suits concerning generalized grievances] in the ‘counsels of prudence’ (albeit counsels ‘close[ly] relat[ed] 
to the policies reflected in’ Article III), we have since held that such suits do not present constitutional ‘cases’ or 
‘controversies.’” (internal citations omitted) (quoting Valley Forge Christian College v. Americans United for 
Separation of Church and State, Inc., 454 U.S. 464, 475 (1982))).  Although there is some dispute within this Circuit 
as to whether prudential standing should be considered jurisdictional, there is no dispute that where the plaintiff 
cannot meet the irreducible constitutional minimum of Article III standing, the court need not address whether the 
plaintiff has prudential standing.  See generally Grocery Mfrs. Ass’n v. EPA, 693 F.3d 169 (D.C. Cir. 2012).  
Accordingly, the Court does not address whether prudential concerns prevent the plaintiff from establishing 
standing.    
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Article III case or controversy.’” Lance v. Coffman, 549 U.S. 437, 439 (2007) (quoting Lujan,

504 U.S. at 573); see also Pl.’s Supp. Decl. ¶ 3 (“By this lawsuit, I am seeking to have the 

President and other Defendants obey the U.S. Constitution and the immigration laws . . . .”).  

Simply put, a state official has not suffered an injury in fact to a legally cognizable interest 

because a federal government program is anticipated to produce an increase in that state’s 

population and a concomitant increase in the need for the state’s resources. Cf. Massachusetts v. 

EPA, 549 U.S. 497, 520-521 (2007) (finding standing for Massachusetts because of state’s 

“quasi-sovereign interests” relating to its “desire to preserve its sovereign territory” not because 

of the increase in state expenditures resulting from federal policy concerning global warming).  

Moreover, the plaintiff’s alleged injury is largely speculative.  The plaintiff argues that 

the challenged deferred action programs will create a “magnet” by attracting new undocumented 

immigrants into Maricopa County, some of whom may commit crimes under Arizona law.  Pl.’s 

Mot. at 16–17; see also Pl.’s Mot., Ex. G, Decl. of Sheriff Joe Arpaio ¶¶ 7, 11–14, ECF No. 7-7.  

Yet, the decision for any individual to migrate is a complex decision with multiple factors, 

including factors entirely outside the United States’ control, such as social, economic and 

political strife in a foreign country.  The plaintiff reduces this complex process to a single factor: 

the challenged deferred action programs.   

Even drawing all inferences in favor of the plaintiff, the terms of the challenged deferred 

action programs do not support the plaintiff’s theory.  The challenged deferred action programs 

would have no impact on new immigrants, as the guidance defining the programs makes clear 

that these programs only apply to undocumented immigrants residing in the United States prior 

to January 1, 2010.  2014 Guidance Memorandum at 4.  Thus, it is speculative that a program, 
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which does not apply to future immigrants, will nonetheless result in immigrants crossing the 

border illegally into Maricopa County (and other borders of this country).

The plaintiff has been unable to show that the challenged deferred action programs have 

interfered with his official duties as Sheriff in a manner that “is (a) concrete and particularized, 

and (b) actual or imminent, not conjectural or hypothetical” and has therefore failed in his burden 

to establish an injury in fact.  Defenders of Wildlife, 504 U.S. at 560. 

2. Causation and Redressability

The plaintiff’s speculative injury is not the only infirmity in the plaintiff’s standing 

theory.  A plaintiff must not only show an “injury in fact,” but must also show that the injury is 

fairly traceable to the allegedly harmful conduct and that the relief sought by the plaintiff will 

likely redress the injury.  Defenders of Wildlife, 504 U.S. at 560.  Two overarching principles 

apply to the causation and redressability inquiry in this case.

First, this case involves the purported “standing to challenge [an executive action] where 

the direct cause of injury is the independent action of . . . third part[ies].” Renal Physicians 

Ass’n v. U.S. Dep’t of Health & Human Servs., 489 F.3d 1267, 1269 (D.C. Cir. 2007).  Indeed, it 

is the actions taken by undocumented immigrants—migrating to Maricopa County and 

committing crimes once there—that are purportedly the direct cause of the plaintiff’s injury.  As 

will be discussed, however, “courts [only] occasionally find the elements of standing to be 

satisfied in cases challenging government action on the basis of third-party conduct.” Nat’l

Wrestling Coaches Ass’n v. Dep’t of Educ., 366 F.3d 930, 940 (D.C. Cir. 2004).11

11  The plaintiff attempts to rely upon the doctrine of competitor standing to avoid the strict limitations imposed on 
cases where the source of the plaintiff’s harm is the independent actions of third parties.  Yet, the cases on which the 
plaintiff relies, see Mendoza v. Perez, 754 F.3d 1002, 1012–14 (D.C. Cir. 2014); Honeywell Int’l Inc. v. EPA, 374 
F.3d 1363, 1369 (D.C. Cir. 2004); and Washington Alliance of Tech. Workers v. U.S. Dep’t of Homeland Sec., No. 
14-cv-529, 2014 WL 6537464, at *4 (D.D.C. Nov. 21, 2014), do not support the plaintiff’s standing argument in this 
case.  Standing was found in those cases because a plaintiff suffered an injury in fact “when an agency lift[ed] 
regulatory restrictions on their competitors or otherwise allow[ed] increased competition.”  Mendoza, 754 F.3d at 
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Second, and relatedly, the programs challenged by the plaintiff do not regulate the 

plaintiff directly; rather, they regulate federal immigration officials.  As the Supreme Court has 

made clear, “[w]hen . . . a plaintiff’s asserted injury arises from the government’s allegedly 

unlawful regulation (or lack of regulation) of someone else, much more is needed” to confer 

standing. Defenders of Wildlife, 504 U.S. at 562 (emphasis in original).  When standing 

“depends on the unfettered choices made by independent actors not before the courts and whose 

exercise of broad and legitimate discretion the courts cannot presume either to control or to 

predict . . .  it becomes the burden of the plaintiff to adduce facts showing that those choices have 

been or will be made in such manner as to produce causation and permit redressability of injury.” 

Id. (internal quotations and citations omitted); see also id. (“[W]hen the plaintiff is not himself 

the object of the government action or inaction he challenges, standing is not precluded, but it is 

ordinarily ‘substantially more difficult’ to establish.” (internal quotation marks omitted)).     

The Court first addresses the plaintiff’s failure to show causation before discussing the 

plaintiff’s failure to demonstrate redressability.

a) Causation

The D.C. Circuit has identified “two categories of cases where standing exists to 

challenge government action though the direct cause of injury is the action of a third party.”

Renal Physicians, 489 F.3d at 1275.  “First, a federal court may find that a party has standing to 

challenge government action that permits or authorizes third-party conduct that would otherwise 

be illegal in the absence of the Government’s action.”  National Wrestling Coaches, 366 F.3d at 

1011 (quoting La. Energy and Power Auth. v. FERC, 141 F.3d 364, 367 (D.C. Cir. 1998)).  The doctrine of 
competitor standing is not implicated in this case, as the plaintiff’s resources are not strained because he is forced to 
compete with undocumented immigrants in a limited market.  Moreover, the plaintiff cannot rely on a supposed 
“procedural injury” because, since the plaintiff has no authority to enforce the Federal immigration laws, the 
plaintiff cannot demonstrate the challenged deferred action programs “threaten[] [a] concrete interest” of the 
plaintiff as opposed to an injury common to all members of the public.  Mendoza, 754 F.3d at 1010.   
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940.  Importantly, in this category of cases, the challenged government conduct must authorize 

the specific third-party conduct that causes the injury to the plaintiff. See Animal Legal Def. 

Fund, Inc. v. Glickman, 154 F.3d 426, 440 (D.C. Cir. 1998) (“Supreme Court precedent 

establishes that the causation requirement for constitutional standing is met when a plaintiff 

demonstrates that the challenged agency action authorizes the conduct that allegedly caused the 

plaintiff’s injuries . . . .”).  In the present case, the challenged agency action—the ability to 

exercise enforcement discretion to permit deferred action relating to certain undocumented 

immigrants—does not authorize the conduct about which the plaintiff complains.  The 

challenged deferred action programs authorize immigration officials to exercise discretion on 

removal; they do not authorize new immigration into the United States (let alone Maricopa 

County); they do not authorize undocumented immigrants to commit crimes; and they do not 

provide permanent status to any undocumented immigrants eligible to apply for deferred action 

under any of the challenged programs.  Contrary to the plaintiff’s assertion that a consequence of 

the challenged programs will be an increase in illegal conduct by undocumented immigrants and 

an increase in costs to the Maricopa County Sheriff’s office, these programs may have the 

opposite effect.  The deferred action programs are designed to incorporate DHS’s enforcement 

priorities and better focus federal enforcement on removing undocumented immigrants 

committing felonies and serious misdemeanor crimes.  Since the undocumented immigrants 

engaging in criminal activity are the cause of the injuries complained about by the plaintiff, the 

more focused federal effort to remove these individuals may end up helping, rather than 

exacerbating the harm to, the plaintiff. 

Second, standing has been found “where the record present[s] substantial evidence of a 

causal relationship between the government policy and the third-party conduct, leaving little 
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doubt as to causation and the likelihood of redress.” National Wrestling Coaches, 366 F.3d at 

941.  This record is sparse regarding a link between the challenged deferred action programs and 

the third-party conduct.  Although the plaintiff has submitted numerous press releases and letters 

to officials documenting Maricopa County’s struggle with illegal immigration along the southern 

border, the plaintiff has submitted no evidence showing that the challenged deferred action 

programs are, or will be, the cause of the crime harming the plaintiff or the increase in 

immigration, much less “substantial evidence.”  Indeed, the plaintiff severely undermines his 

own argument by stating that “millions more illegal aliens will be attracted into the border states 

of the United States, regardless of the specific details” of current executive branch immigration 

policies.  Compl. ¶ 30 (emphasis added).  If the details of the challenged deferred action 

programs do not matter as to whether or not the plaintiff will suffer an injury, then the plaintiff’s 

injuries cannot be fairly traceable to these programs.  Similarly, the plaintiff observes that “the 

Executive Branch is not deporting illegal aliens in any significant numbers” and that regardless 

of the provision of deferred action programs “illegal aliens are very unlikely to be deported.”  

Pl.’s Mot. at 12.  Implicit in this observation is the plaintiff’s admission that regardless of the 

challenged deferred action programs, the plaintiff is likely to continue to suffer the claimed 

injury.

In sum, the plaintiff has failed to demonstrate that the challenged deferred action 

programs are the cause of his alleged injury.

b) Redressability

Similar to the causation requirement, “it is ‘substantially more difficult’ for a petitioner to 

establish redressability where the alleged injury arises from the government’s regulation of a 

third party not before the court.” Spectrum Five LLC v. Fed. Commc’ns Comm’n, 758 F.3d 254, 
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261 (D.C. Cir. 2014) (quoting Nat’l Wrestling Coaches, 366 F.3d at 933); see also Defenders of 

Wildlife, 504 U.S. at 562.  The plaintiff must allege facts that are “sufficient to demonstrate a 

substantial likelihood that the third party directly injuring the plaintiff would cease doing so as a 

result of the relief the plaintiff sought.” Renal Physicians, 489 F.3d at 1275.  In other words, the 

plaintiff must allege facts sufficient to demonstrate a substantial likelihood that, as a result of 

injunctive relief in this case, there would not be an increase in undocumented immigrants in 

Maricopa County and there would not be an increase in crimes committed by undocumented 

immigrants in Maricopa County.  This is a “substantially more difficult” task.  Spectrum Five 

LLC, 758 F.3d at 261.

On this point, the D.C. Circuit’s decision in National Wrestling Coaches is instructive. 

There, plaintiffs challenged an interpretive rule promulgated by the Department of Education, 

which laid out three ways in which the Department would assess whether educational institutions 

had complied with Department regulations that required such institutions to select sports and 

levels of competition to “effectively accommodate the interests and abilities of members of both 

sexes.’”  366 F.3d at 934–35 (quoting 45 C.F.R. § 86.41(c)(1) and 34 C.F.R. § 106.41(c)(1)). 

That regulation had been promulgated pursuant to Title IX of the Education Amendments of 

1972, which prohibited discrimination on the basis of sex in federally funded educational 

programs and activities.  See id. at 934.  The plaintiffs were “membership organizations 

representing the interests of collegiate men’s wrestling coaches, athletes, and alumni,” and their 

asserted injuries arose “from decisions by educational institutions to eliminate or reduce the size 

of men’s wrestling programs to comply with the Department’s interpretive rules implementing 

Title IX.”  Id. at 935.
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Thus, in National Wrestling Coaches, like in the instant case, “the necessary elements of 

causation and redressability . . . hinge[d] on the independent choices of . . . regulated third 

part[ies].”  Id. at 938.  The D.C. Circuit found redressability lacking in National Wrestling 

Coaches because “nothing but speculation suggests that schools would act any differently than 

they do with the [challenged interpretive rule] in place” since “[s]chools would remain free to 

eliminate or cap men’s wrestling teams and may in some circumstances feel compelled to do so 

to comply with the statute and the [previous Department] Regulations.”  Id. at 940.  Further, the 

court found that “other reasons unrelated to the challenged legal requirements [e.g., moral 

considerations, budget constraints] may continue to motivate schools to take such actions.” Id.

From this analysis, and a comprehensive review of the case law, the National Wrestling Coaches

court concluded that “it is purely speculative whether a decision in appellants’ favor would alter 

the process by which schools determine whether to field certain sports teams.”  Id. at 944. 

The same concerns animating the outcome in National Wrestling Coaches drive the result 

in this case.  Many “other reasons unrelated to the challenged legal requirements” may motivate 

the conduct allegedly causing harm to the plaintiff.  Indeed, the motivation for any individual to 

come to the United States (or, once present here, to commit a crime in Maricopa County), does 

not rest solely upon the challenged deferred action programs.  Such decisions are complicated 

and multi-faceted, involving both national and international factors. A ruling by this Court 

enjoining the challenged deferred action programs will likely not change the complex and 

individualized decision making of undocumented immigrants allegedly causing harm to the 

plaintiff.  As noted, the plaintiff’s briefing admits as much: “millions more illegal aliens will be 

attracted into the border states of the United States, regardless of the specific details” of the 

challenged deferred action programs.  Compl. ¶ 30.   
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Moreover, the plaintiff acknowledges that the defendants only have limited resources to 

facilitate removal, see Hrg. Tr. at 14.  Relief from this Court will not grant additional resources 

to the executive branch allowing it to remove additional undocumented immigrants or to prevent 

undocumented immigrants from arriving.  Thus, the plaintiff’s complaint regarding the large 

number of undocumented immigrants and the limited number of removals will not change as a 

result of any order by the Court in this litigation.  Consequently, the plaintiff’s alleged harm 

stemming from the expenditure of resources to deal with the large number of undocumented 

immigrants in Maricopa County will remain.  In other words, regardless of the outcome of this 

case, the Court can afford no relief to the plaintiff’s injury. Cf. Bauer v. Marmara, No. 13-ap-

7081, 2014 WL 7234818, at *6 (D.C. Cir. December 19, 2014) (holding that plaintiff was 

“unable to satisfy the redressability prong of Article III standing because the court cannot compel 

the Government to pursue action to seek forfeiture of the disputed vessels”).

“When redress depends on the cooperation of a third party, ‘it becomes the burden of the 

[party asserting standing] to adduce facts showing that those choices have been or will be made 

in such manner as to produce causation and permit redressability of injury.’”  U.S. Ecology v. 

U.S. Dep’t of Interior, 231 F.3d 20, 24–25 (D.C. Cir. 2000) (emphasis added) (quoting 

Defenders of Wildlife, 504 U.S. at 562); see also Klamath Water v. Fed. Energy Reg. Comm’n,

534 F.3d 735, 739 (D.C. Cir. 2008) (“In a case like this, in which relief for the petitioner depends 

on actions by a third party not before the court, the petitioner must demonstrate that a favorable 

decision would create ‘a significant increase in the likelihood that the plaintiff would obtain 

relief that directly redresses the injury suffered.’” (quoting Utah v. Evans, 536 U.S. 452, 464 

(2002))).  The plaintiff has been unable to meet this burden.     

* * *
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Taken together, the Court finds that the plaintiff has not and cannot show that: (1) he 

suffers a concrete and particularized injury (as opposed to a speculative and generalized 

grievance); (2) the cause of the plaintiff’s injury can be fairly traced to the challenged deferred 

action programs; and (3) a favorable ruling by this Court would redress the plaintiff’s alleged 

injury.  A plaintiff “may be disappointed if the Government declines to pursue [enforcement], 

but disappointment of this sort is a far cry from the injury and redressability required to prove 

Article III Standing.” Bauer, 2014 WL 7234818, at *6.  As a result, the plaintiff lacks standing 

to bring this challenge, requiring dismissal of this lawsuit for lack of subject matter jurisdiction.  

B. Preliminary Injunction

The plaintiff’s motion for preliminary injunction likewise fails as the plaintiff can show 

neither a likelihood of success on the merits nor irreparable harm due to his lack of standing.  As 

an initial matter, because “standing is a necessary predicate to any exercise of [the Court’s] 

jurisdiction, the [plaintiff] and [his] claims have no likelihood of success on the merits,” if the 

plaintiff lacks standing. Smith v. Henderson, 944 F. Supp. 2d 89, 99 (D.D.C. 2013) (internal 

quotations and citations omitted); see also Kingman Park Civic Ass’n v. Gray, 956 F. Supp. 2d 

230, 241 (D.D.C. 2013) (“The first component of the likelihood of success on the merits prong 

usually examines whether the plaintiffs have standing in a given case.” (internal quotations 

omitted)).   

Moreover, the same problem that confronts the plaintiff’s standing argument—the 

inability to obtain redress from an order by this Court—likewise dooms the plaintiff’s ability to 

show irreparable harm.  Indeed, “it would make little sense for a court to conclude that a plaintiff 

has shown irreparable harm when the relief sought would not actually remedy that harm.” Sierra

Club v. U.S. Dep’t of Energy, 825 F. Supp. 2d 142, 153 (D.D.C. 2011); see also Navistar, Inc. v. 

Case 1:14-cv-01966-BAH   Document 23   Filed 12/23/14   Page 29 of 33

029

Case 1:14-cv-00254   Document 38-1   Filed in TXSD on 12/24/14   Page 30 of 34



30

Environmental Protection Agency, No. 11-cv-449, 2011 WL 3743732, at *3 (D.D.C. Aug. 25, 

2011) (Wilkins, J.) (“Because an injunction will not redress its alleged injuries, [the plaintiff’s] 

claim that it will suffer irreparable harm in the absence of a preliminary injunction is tenuous at 

best.”).

Nevertheless, even if the plaintiff were able to establish standing, the plaintiff would face 

a number of legal obstacles to prevail and, therefore, could not demonstrate a likelihood of 

success on the merits nor any of the other preliminary injunction factors.12  While not necessary 

12 The plaintiff has highlighted a recently out-of-Circuit opinion from the Western District of Pennsylvania 
(“Pennsylvania court”) to buttress his claims regarding his likelihood of success on the merits. See Pl.’s Notice of 
Suppl. Auth., ECF No. 14 (citing United States v. Juarez-Escobar, 2014 U.S. Dist. LEXIS 173350 (W.D. Pa. Dec. 
16, 2014)). In that case, the court considered the applicability of the DAPA program to a criminal defendant (who 
had been arrested locally for driving under the influence with a minor present in the vehicle) in connection with the 
defendant’s sentencing, upon his plea of guilty to illegal reentry in violation of 8 U.S.C. § 1326. Id. at *1–*4. 
Throughout the opinion, the court expresses an over-arching concern with the fairness of the prosecution in light of 
the uneven enforcement of the immigration laws. See, e.g., id. at *5 (“Defendant appears before this Court, in part, 
because of arguably unequal and arbitrary immigration enforcement in the United States.”); id. at *6–*7 (observing 
that “[h]ad Defendant been arrested in a ‘sanctuary state’ or a ‘sanctuary city,’ local law enforcement likely would 
not have reported him to Homeland Security” and “he would likely not have been indicted” and “would not be 
facing sentencing and/or deportation”);  id. at *39–*40 (noting “an arbitrariness to Defendant’s arrest and criminal 
prosecution” given existence of “‘sanctuary cities’ [where] . . . if an undocumented immigrant was arrested for a 
minor offense, local law enforcement would not automatically notify ICE”); id. at *41 (describing “Defendant’s 
current criminal prosecution and the civil deportation hearing that will undoubtedly follow as a result of this 
criminal proceeding” as “arguably . . . arbitrary and random”).  Consistent with this theme, the court reviewed the 
DAPA program to evaluate “whether it would unjustly and unequally impact this Defendant in light of this Court's 
obligation to avoid sentencing disparities among defendants with similar records who have been found guilty of 
similar conduct,” citing 18 U.S.C. § 3553(a)(6).  Id. at *24; see also id. at *12–*13 (expressing “concern[] that the 
Executive Action might have an impact on this matter, including any subsequent removal or deportation”).  In other 
words, under the rubric of a sentencing factor that sentencing courts are required to consider under 18 U.S.C. § 
3553(a), the Pennsylvania court set out to evaluate whether the DAPA program was applicable to the defendant and, 
if so, whether the consequences of his conviction, including deportation, would amount to an unwarranted 
sentencing disparity because similarly situated defendants could obtain deferred removal.  See 18 U.S.C. § 
3553(a)(6)(requiring sentencing court, “in determining the particular sentence to be imposed,” to consider “the need 
to avoid unwarranted sentence disparities among defendants with similar records who have been found guilty of 
similar conduct”). 

The Pennsylvania court ultimately determined that the DAPA program was not applicable to the defendant 
for two reasons: first, the court opined that the DAPA program “is unconstitutional,” id. at *33, *58;  and, second, 
even if the DAPA program were constitutional, the court made critical factual findings that the defendant did not 
meet the eligibility criteria for DAPA’s deferred action, id. at *45 (“The bottom line for this Defendant is that . . . he 
does not fall into any newly created or expanded deferment category . . . .”); id. at *57 (“this Defendant is possibly 
not entitled to the deferred action status that would enable him to defer deportation”).  Despite the defendant’s lack 
(or “possible[]” lack) of eligibility for the DAPA program, the court viewed the defendant as “more ‘family’ than 
‘felon,’” id. at *45, *58, due to his “close bond with his brother,” who resided in the United States, id. at *57–*58, 
prompting the court to give the defendant the opportunity to withdraw his guilty plea or proceed to sentencing, id. at 
*59.  
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to resolve this case, the Court outlines several of these obstacles.  First, with respect to the 

plaintiff’s likelihood of success on the merits, the challenged deferred action programs continue 

a longstanding practice of enforcement discretion regarding the Nation’s immigration laws.  

Such discretion is conferred by statute, see 6 U.S.C. § 202(5); 8 U.S.C. § 1103(a)(3), and the 

manner of its exercise through deferred action on removal has been endorsed by Congress, see,

e.g., 8 U.S.C. § 1227(d)(2).  Thus, the deferred action programs are consistent with, rather than 

contrary to, congressional policy. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 

635 (1952) (Jackson, J. concurring).

In addition, although the challenged deferred action programs represent a large class-

based program, such breadth does not push the programs over the line from the faithful execution 

of the law to the unconstitutional rewriting of the law for the following reason:  The programs 

While fully respectful of the concern animating this decision, which focused on the fairness of the 
prosecution and guilty plea of the defendant for the crime of illegal reentry, this Court does not find the reasoning 
persuasive for at least three reasons. First, most notably, the Pennsylvania court’s consideration of the 
constitutionality of the DAPA program flies in the face of the “‘well-established principle governing the prudent 
exercise of [a] [c]ourt’s jurisdiction that normally [a] [c]ourt will not decide a constitutional question if there is some 
other ground upon which to dispose of the case.’” Northwest Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 
193, 206 (2009) (quoting Escambia County v. McMillan, 466 U.S. 48, 51 (1984) (per curiam)); see also United 
States v. Thomas, 572 F.3d 945, 952 (D.C. Cir. 2009) (Ginsburg J., concurring).  Thus, the Pennsylvania court 
appears to have put the proverbial “cart before the horse” since finding the defendant likely ineligible for the DAPA 
program made consideration of the program’s constitutionality unnecessary.  Second, the purported basis for the 
Pennsylvania court’s consideration of the DAPA program was to avoid unwarranted sentencing disparities, as 
required by 18 U.S.C. § 3553(a)(6).  Yet, the DAPA program has no bearing on the sentence imposed by the 
Pennsylvania court since, as the Supreme Court has made clear, “[r]emoval is a civil, not criminal, matter.” Arizona,
132 S. Ct. at 2499.  To the extent that the Pennsylvania court was focused on the defendant’s likely deportation 
following the imposition of the sentence, this collateral consequence could not result in an unwarranted disparity 
since the defendant’s likely ineligibility for DAPA means that the defendant was not similarly situated to persons 
who are eligible.  Finally, even if the Pennsylvania court’s concern were correct that the defendant was subject to 
potentially unequal enforcement of a criminal statute and faced prosecution in the Western District of Pennsylvania 
when he was unlikely to face prosecution in other districts, such enforcement disparities are inherent in prosecutorial 
discretion and have no bearing on the analysis under § 3553(a)(6), which requires consideration of sentence
disparities among similarly situated defendants convicted of the same offense in federal court, not enforcement
disparities.  Accord United States v. Washington, 670 F.3d 1321, 1327 (D.C. Cir. 2012) (“U.S. Attorney's lawful 
exercise of discretion in bringing a federal prosecution” rather than local prosecution, which may result in different 
sentences, does not  support a departure under § 3553(a)(6)); United States v. Clark, 8 F.3d 839, 842-843 (D.C. Cir. 
1993)(“reject[ing] the claim that the [U.S.] government’s ‘arbitrary use’ of its discretion to indict defendants under 
either federal or D.C. law could be a mitigating circumstance within the meaning of § 3553(b)” or was appropriate 
to consider in exercise of district court’s authority to avoid unwarranted sentencing disparities under § 3553(a)(6)). 
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still retain provisions for meaningful case-by-case review.13 See 2014 Guidance Memorandum at 

4 (requiring that a DAPA applicant present “no other factors that, in the exercise of discretion, 

make[] the grant of deferred action inappropriate”).  This case-by-case decisionmaking 

reinforces the conclusion that the challenged programs amount only to the valid exercise of 

prosecutorial discretion and reflect the reality that “an agency decision not to enforce often 

involves a complicated balancing of a number of factors which are peculiarly within its 

expertise.” Heckler v. Chaney, 470 U.S. 821, 831 (1985).

Finally, the challenged deferred action programs merely provide guidance to immigration 

officials in the exercise of their official duties.  This helps to ensure that the exercise of deferred 

action is not arbitrary and capricious, as might be the case if the executive branch offered no 

guidance to enforcement officials.  It would make little sense for a Court to strike down as 

arbitrary and capricious guidelines that help ensure that the Nation’s immigration enforcement is 

not arbitrary but rather reflective of congressionally-directed priorities.14

13 Statistics provided by the defendants reflect that such case-by-case review is in operation.  As of December 5, 
2014, 36,860 requests for deferred action under DACA were denied and another 42,632 applicants were rejected as 
not eligible.  Defs.’ Mem., Ex. 22 (USCIS, Current Statistics: Deferred Action for Childhood Arrivals:  Pending, 
Receipts, Rejected, Approvals, and Denials (2014)), ECF No. 13-22.       
14 The plaintiff makes three arguments in support of his motion for preliminary injunction based on the 
constitutional principles underlying the separation of powers.  First, the plaintiff argues that the implementation of 
the challenged programs would use significantly all of the funds appropriated by Congress for immigration 
enforcement thereby frustrating the will of Congress.  See Hrg. Tr. at 16–17; Pl.’s Mot. at 20.  This is not so.  “[T]he 
costs of administering the proposed program would be borne almost entirely by USCIS through the collection of 
application fees.”  OLC Opinion at 27; 2014 Guidance Memorandum at 5 (“Applicants will pay the work 
authorization and biometrics fees, which currently amount to $465.”). Should Congress disagree with the 
enforcement priorities set out by DHS in the challenged policies, Congress has the ability to appropriate funds solely 
for removal and the President cannot refuse to expend funds appropriated by Congress.  See Train v. City of New 
York, 420 U.S. 35 (1975).  Second, the plaintiff argues that the challenged deferred action programs violate INS v. 
Chadha, 462 U.S. 919 (1983), because the programs amount to unlawful legislation and/or rulemaking.  Pl.’s Mot. 
at 20.  This argument also misses the mark.  Congress has delegated authority to DHS to establish priorities for the 
enforcement of the nation’s immigration laws, see 6 U.S.C. 202(5), and, as Chadha recognizes, DHS is acting in an 
Article II enforcement capacity when determining issues of deportation.  See Chadha, 462 U.S. at 953 n.16.  Third, 
the plaintiff contends that the challenged deferred action programs violate the non-delegation doctrine.  Pl.’s Mot. at 
17.  Yet, a finding of excessive delegation of authority is extremely rare, given the low threshold that legislation 
must meet to overcome a non-delegation doctrine claim.  See United States v. Ross, 778 F. Supp. 2d 13, 26 (D.D.C. 
2011) (“[o]nly twice in [the Supreme Court’s] history, and not since 1935, has [it] invalidated a statute on the 
ground of excessive delegation of legislative authority”) (citations and quotations omitted).  The Supreme Court has 
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Second, the plaintiff cannot demonstrate irreparable harm since the plaintiff waited two 

years to challenge the DACA program and because any harm to the plaintiff is likely to occur 

regardless of the challenged policies.   

Finally, both the public interest and the balance of the equities do not support a 

preliminary injunction.  Halting these deferred action programs would inhibit the ability of DHS 

to focus on its statutorily proscribed enforcement priorities (national security, border security, 

and public safety) and would upset the expectations of the DACA program’s participants and the 

potentially eligible participants in the other challenged programs when none of those participants 

are currently before this Court.  

IV. CONCLUSION

For the foregoing reasons, the plaintiff’s motion for preliminary injunction is denied and

the defendant’s motion to dismiss for lack of subject matter jurisdiction is granted.   

An appropriate Order accompanies this Memorandum Opinion.  

Date: December 23, 2014 

__________________________
BERYL A. HOWELL 
United States District Judge 

“‘almost never felt qualified to second-guess Congress regarding the permissible degree of policy judgment that can 
be left to those executing or applying the law.’”  Mich. Gambling Opposition v. Kempthorne, 525 F.3d 23, 30 (D.C. 
Cir. 2008) (quoting Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 474-75 (2001)).      
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The Department of Homeland Security’s Authority to 
Prioritize Removal of Certain Aliens Unlawfully Present 

in the United States and to Defer Removal of Others 

The Department of Homeland Security’s proposed policy to prioritize the removal of certain aliens 
unlawfully present in the United States would be a permissible exercise of DHS’s discretion to 
enforce the immigration laws. 

The Department of Homeland Security’s proposed deferred action program for parents of U.S. citizens 
and legal permanent residents would also be a permissible exercise of DHS’s discretion to enforce 
the immigration laws.   

The Department of Homeland Security’s proposed deferred action program for parents of recipients of 
deferred action under the Deferred Action for Childhood Arrivals program would not be a permissi-
ble exercise of DHS’s enforcement discretion. 

November 19, 2014 

MEMORANDUM OPINION FOR THE SECRETARY OF HOMELAND SECURITY
AND THE COUNSEL TO THE PRESIDENT 

You have asked two questions concerning the scope of the Department of 
Homeland Security’s discretion to enforce the immigration laws. First, you have 
asked whether, in light of the limited resources available to the Department 
(“DHS”) to remove aliens unlawfully present in the United States, it would be 
legally permissible for the Department to implement a policy prioritizing the 
removal of certain categories of aliens over others. DHS has explained that 
although there are approximately 11.3 million undocumented aliens in the country, 
it has the resources to remove fewer than 400,000 such aliens each year. DHS’s 
proposed policy would prioritize the removal of aliens who present threats to 
national security, public safety, or border security. Under the proposed policy, 
DHS officials could remove an alien who did not fall into one of these categories 
provided that an Immigration and Customs Enforcement (“ICE”) Field Office 
Director determined that “removing such an alien would serve an important 
federal interest.” Draft Memorandum for Thomas S. Winkowski, Acting Director, 
ICE, et al., from Jeh Charles Johnson, Secretary of Homeland Security, Re: 
Policies for the Apprehension, Detention, and Removal of Undocumented 
Immigrants at 5 (Nov. 17, 2014) (“Johnson Prioritization Memorandum”).  

Second, you have asked whether it would be permissible for DHS to extend 
deferred action, a form of temporary administrative relief from removal, to certain 
aliens who are the parents of children who are present in the United States. 
Specifically, DHS has proposed to implement a program under which an alien 
could apply for, and would be eligible to receive, deferred action if he or she is not 
a DHS removal priority under the policy described above; has continuously 
resided in the United States since before January 1, 2010; has a child who is either 
a U.S. citizen or a lawful permanent resident; is physically present in the United 
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States both when DHS announces its program and at the time of application for 
deferred action; and presents “no other factors that, in the exercise of discretion, 
make[] the grant of deferred action inappropriate.” Draft Memorandum for Leon 
Rodriguez, Director, U.S. Citizenship and Immigration Services, et al., from Jeh 
Charles Johnson, Secretary of Homeland Security, Re: Exercising Prosecutorial 
Discretion with Respect to Individuals Who Came to the United States as Children 
and Others at 4 (Nov. 17, 2014) (“Johnson Deferred Action Memorandum”). You 
have also asked whether DHS could implement a similar program for parents of 
individuals who have received deferred action under the Deferred Action for 
Childhood Arrivals (“DACA”) program. 

As has historically been true of deferred action, these proposed deferred action 
programs would not “legalize” any aliens who are unlawfully present in the United 
States: Deferred action does not confer any lawful immigration status, nor does it 
provide a path to obtaining permanent residence or citizenship. Grants of deferred 
action under the proposed programs would, rather, represent DHS’s decision not 
to seek an alien’s removal for a prescribed period of time. See generally Reno v. 
Am.-Arab Anti-Discrim. Comm., 525 U.S. 471, 483–84 (1999) (describing 
deferred action). Under decades-old regulations promulgated pursuant to authority 
delegated by Congress, see 8 U.S.C. §§ 1103(a)(3), 1324a(h)(3), aliens who are 
granted deferred action—like certain other categories of aliens who do not have 
lawful immigration status, such as asylum applicants—may apply for authoriza-
tion to work in the United States in certain circumstances, 8 C.F.R. 
§ 274a.12(c)(14) (providing that deferred action recipients may apply for work
authorization if they can show an “economic necessity for employment”); see also 
8 C.F.R. § 109.1(b)(7) (1982). Under DHS policy guidance, a grant of deferred 
action also suspends an alien’s accrual of unlawful presence for purposes of 
8 U.S.C. § 1182(a)(9)(B)(i) and (a)(9)(C)(i)(I), provisions that restrict the 
admission of aliens who have departed the United States after having been 
unlawfully present for specified periods of time. A grant of deferred action under 
the proposed programs would remain in effect for three years, subject to renewal, 
and could be terminated at any time at DHS’s discretion. See Johnson Deferred 
Action Memorandum at 2, 5. 

For the reasons discussed below, we conclude that DHS’s proposed prioritiza-
tion policy and its proposed deferred action program for parents of U.S. citizens 
and lawful permanent residents would be permissible exercises of DHS’s discre-
tion to enforce the immigration laws. We further conclude that, as it has been 
described to us, the proposed deferred action program for parents of DACA 
recipients would not be a permissible exercise of enforcement discretion. 

I. 

We first address DHS’s authority to prioritize the removal of certain categories 
of aliens over others. We begin by discussing some of the sources and limits of 
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DHS’s enforcement discretion under the immigration laws, and then analyze 
DHS’s proposed prioritization policy in light of these considerations.  

A. 

DHS’s authority to remove aliens from the United States rests on the Immigra-
tion and Nationality Act of 1952 (“INA”), as amended, 8 U.S.C. §§ 1101 et seq. In 
the INA, Congress established a comprehensive scheme governing immigration 
and naturalization. The INA specifies certain categories of aliens who are 
inadmissible to the United States. See 8 U.S.C. § 1182. It also specifies “which 
aliens may be removed from the United States and the procedures for doing so.” 
Arizona v. United States, 132 S. Ct. 2492, 2499 (2012). “Aliens may be removed if 
they were inadmissible at the time of entry, have been convicted of certain crimes, 
or meet other criteria set by federal law.” Id. (citing 8 U.S.C. § 1227); see 8 U.S.C. 
§ 1227(a) (providing that “[a]ny alien . . . in and admitted to the United States
shall, upon the order of the Attorney General, be removed if the alien” falls within 
one or more classes of deportable aliens); see also 8 U.S.C. § 1182(a) (listing 
classes of aliens ineligible to receive visas or be admitted to the United States). 
Removal proceedings ordinarily take place in federal immigration courts adminis-
tered by the Executive Office for Immigration Review, a component of the 
Department of Justice. See id. § 1229a (governing removal proceedings); see also 
id. §§ 1225(b)(1)(A), 1228(b) (setting out expedited removal procedures for 
certain arriving aliens and certain aliens convicted of aggravated felonies). 

Before 2003, the Department of Justice, through the Immigration and Naturali-
zation Service (“INS”), was also responsible for providing immigration-related 
administrative services and generally enforcing the immigration laws. In the 
Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135, Congress 
transferred most of these functions to DHS, giving it primary responsibility both 
for initiating removal proceedings and for carrying out final orders of removal. See 
6 U.S.C. §§ 101 et seq.; see also Clark v. Martinez, 543 U.S. 371, 374 n.1 (2005) 
(noting that the immigration authorities previously exercised by the Attorney 
General and INS “now reside” in the Secretary of Homeland Security and DHS). 
The Act divided INS’s functions among three different agencies within DHS: U.S. 
Citizenship and Immigration Services (“USCIS”), which oversees legal immigra-
tion into the United States and provides immigration and naturalization services to 
aliens; ICE, which enforces federal laws governing customs, trade, and immigra-
tion; and U.S. Customs and Border Protection (“CBP”), which monitors and 
secures the nation’s borders and ports of entry. See Pub. L. No. 107-296, §§ 403, 
442, 451, 471, 116 Stat. 2135, 2178, 2193, 2195, 2205; see also Name Change 
From the Bureau of Citizenship and Immigration Services to U.S. Citizenship and 
Immigration Services, 69 Fed. Reg. 60938, 60938 (Oct. 13, 2004); Name Change 
of Two DHS Components, 75 Fed. Reg. 12445, 12445 (Mar. 16, 2010). The 
Secretary of Homeland Security is thus now “charged with the administration and 
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enforcement of [the INA] and all other laws relating to the immigration and 
naturalization of aliens.” 8 U.S.C. § 1103(a)(1).  

As a general rule, when Congress vests enforcement authority in an executive 
agency, that agency has the discretion to decide whether a particular violation of 
the law warrants prosecution or other enforcement action. This discretion is rooted 
in the President’s constitutional duty to “take Care that the Laws be faithfully 
executed,” U.S. Const. art. II, § 3, and it reflects a recognition that the “faithful[]” 
execution of the law does not necessarily entail “act[ing] against each technical 
violation of the statute” that an agency is charged with enforcing. Heckler v. 
Chaney, 470 U.S. 821, 831 (1985). Rather, as the Supreme Court explained in 
Chaney, the decision whether to initiate enforcement proceedings is a complex 
judgment that calls on the agency to “balanc[e] . . . a number of factors which are 
peculiarly within its expertise.” Id. These factors include “whether agency 
resources are best spent on this violation or another, whether the agency is likely 
to succeed if it acts, whether the particular enforcement action requested best fits 
the agency’s overall policies, and . . . whether the agency has enough resources to 
undertake the action at all.” Id. at 831; cf. United States v. Armstrong, 517 U.S. 
456, 465 (1996) (recognizing that exercises of prosecutorial discretion in criminal 
cases involve consideration of “‘[s]uch factors as the strength of the case, the 
prosecution’s general deterrence value, the Government’s enforcement priorities, 
and the case’s relationship to the Government’s overall enforcement plan’” 
(quoting Wayte v. United States, 470 U.S. 598, 607 (1985))). In Chaney, the Court 
considered and rejected a challenge to the Food and Drug Administration’s refusal 
to initiate enforcement proceedings with respect to alleged violations of the 
Federal Food, Drug, and Cosmetic Act, concluding that an agency’s decision not 
to initiate enforcement proceedings is presumptively immune from judicial review. 
See 470 U.S. at 832. The Court explained that, while Congress may “provide[] 
guidelines for the agency to follow in exercising its enforcement powers,” in the 
absence of such “legislative direction,” an agency’s non-enforcement determina-
tion is, much like a prosecutor’s decision not to indict, a “special province of the 
Executive.” Id. at 832–33. 

The principles of enforcement discretion discussed in Chaney apply with par-
ticular force in the context of immigration. Congress enacted the INA against a 
background understanding that immigration is “a field where flexibility and the 
adaptation of the congressional policy to infinitely variable conditions constitute 
the essence of the program.” United States ex rel. Knauff v. Shaughnessy, 338 U.S. 
537, 543 (1950) (internal quotation marks omitted). Consistent with this under-
standing, the INA vested the Attorney General (now the Secretary of Homeland 
Security) with broad authority to “establish such regulations; . . . issue such 
instructions; and perform such other acts as he deems necessary for carrying out 
his authority” under the statute. 8 U.S.C. § 1103(a)(3). Years later, when Congress 
created the Department of Homeland Security, it expressly charged DHS with 
responsibility for “[e]stablishing national immigration enforcement policies and 
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priorities.” Homeland Security Act of 2002, Pub. L. No. 107-296, § 402(5), 116 
Stat. 2135, 2178 (codified at 6 U.S.C. § 202(5)).  

With respect to removal decisions in particular, the Supreme Court has recog-
nized that “the broad discretion exercised by immigration officials” is a “principal 
feature of the removal system” under the INA. Arizona, 132 S. Ct. at 2499. The 
INA expressly authorizes immigration officials to grant certain forms of discre-
tionary relief from removal for aliens, including parole, 8 U.S.C. § 1182(d)(5)(A); 
asylum, id. § 1158(b)(1)(A); and cancellation of removal, id. § 1229b. But in 
addition to administering these statutory forms of relief, “[f]ederal officials, as an 
initial matter, must decide whether it makes sense to pursue removal at all.” 
Arizona, 132 S. Ct. at 2499. And, as the Court has explained, “[a]t each stage” of 
the removal process—“commenc[ing] proceedings, adjudicat[ing] cases, [and] 
execut[ing] removal orders”—immigration officials have “discretion to abandon 
the endeavor.” Am.-Arab Anti-Discrim. Comm., 525 U.S. at 483 (quoting 8 U.S.C. 
§ 1252(g) (alterations in original)). Deciding whether to pursue removal at each of
these stages implicates a wide range of considerations. As the Court observed in 
Arizona: 

Discretion in the enforcement of immigration law embraces immedi-
ate human concerns. Unauthorized workers trying to support their 
families, for example, likely pose less danger than alien smugglers or 
aliens who commit a serious crime. The equities of an individual 
case may turn on many factors, including whether the alien has chil-
dren born in the United States, long ties to the community, or a rec-
ord of distinguished military service. Some discretionary decisions 
involve policy choices that bear on this Nation’s international rela-
tions. . . . The foreign state may be mired in civil war, complicit in 
political persecution, or enduring conditions that create a real risk 
that the alien or his family will be harmed upon return. The dynamic 
nature of relations with other countries requires the Executive 
Branch to ensure that enforcement policies are consistent with this 
Nation’s foreign policy with respect to these and other realities. 

132 S. Ct. at 2499. 
Immigration officials’ discretion in enforcing the laws is not, however, unlim-

ited. Limits on enforcement discretion are both implicit in, and fundamental to, the 
Constitution’s allocation of governmental powers between the two political 
branches. See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587–
88 (1952). These limits, however, are not clearly defined. The open-ended nature 
of the inquiry under the Take Care Clause—whether a particular exercise of 
discretion is “faithful[]” to the law enacted by Congress—does not lend itself 
easily to the application of set formulas or bright-line rules. And because the 
exercise of enforcement discretion generally is not subject to judicial review, see 
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Chaney, 470 U.S. at 831–33, neither the Supreme Court nor the lower federal 
courts have squarely addressed its constitutional bounds. Rather, the political 
branches have addressed the proper allocation of enforcement authority through 
the political process. As the Court noted in Chaney, Congress “may limit an 
agency’s exercise of enforcement power if it wishes, either by setting substantive 
priorities, or by otherwise circumscribing an agency’s power to discriminate 
among issues or cases it will pursue.” Id. at 833. The history of immigration policy 
illustrates this principle: Since the INA was enacted, the Executive Branch has on 
numerous occasions exercised discretion to extend various forms of immigration 
relief to categories of aliens for humanitarian, foreign policy, and other reasons. 
When Congress has been dissatisfied with Executive action, it has responded, as 
Chaney suggests, by enacting legislation to limit the Executive’s discretion in 
enforcing the immigration laws.1  

Nonetheless, the nature of the Take Care duty does point to at least four general 
(and closely related) principles governing the permissible scope of enforcement 
discretion that we believe are particularly relevant here. First, enforcement 
decisions should reflect “factors which are peculiarly within [the enforcing 
agency’s] expertise.” Chaney, 470 U.S. at 831. Those factors may include 
considerations related to agency resources, such as “whether the agency has 
enough resources to undertake the action,” or “whether agency resources are best 
spent on this violation or another.” Id. Other relevant considerations may include 
“the proper ordering of [the agency’s] priorities,” id. at 832, and the agency’s 
assessment of “whether the particular enforcement action [at issue] best fits the 
agency’s overall policies,” id. at 831. 

Second, the Executive cannot, under the guise of exercising enforcement dis-
cretion, attempt to effectively rewrite the laws to match its policy preferences. See 
id. at 833 (an agency may not “disregard legislative direction in the statutory 
scheme that [it] administers”). In other words, an agency’s enforcement decisions 
should be consonant with, rather than contrary to, the congressional policy 
underlying the statutes the agency is charged with administering. Cf. Youngstown, 
343 U.S. at 637 (Jackson, J., concurring) (“When the President takes measures 
incompatible with the expressed or implied will of Congress, his power is at its 
lowest ebb.”); Nat’l Ass’n of Home Builders v. Defenders of Wildlife, 551 U.S. 
644, 658 (2007) (explaining that where Congress has given an agency the power to 
administer a statutory scheme, a court will not vacate the agency’s decision about 
the proper administration of the statute unless, among other things, the agency 
“‘has relied on factors which Congress had not intended it to consider’” (quoting 

1 See, e.g., Adam B. Cox & Cristina M. Rodríguez, The President and Immigration Law, 119 Yale 
L.J. 458, 503–05 (2009) (describing Congress’s response to its dissatisfaction with the Executive’s use 
of parole power for refugee populations in the 1960s and 1970s); see also, e.g., infra note 5 (discussing 
legislative limitations on voluntary departure and extended voluntary departure).  
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Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 
29, 43 (1983))). 

Third, the Executive Branch ordinarily cannot, as the Court put it in Chaney, 
“‘consciously and expressly adopt[] a general policy’ that is so extreme as to 
amount to an abdication of its statutory responsibilities.” 470 U.S. at 833 n.4 
(quoting Adams v. Richardson, 480 F.2d 1159, 1162 (D.C. Cir. 1973) (en banc)); 
see id. (noting that in situations where an agency had adopted such an extreme 
policy, “the statute conferring authority on the agency might indicate that such 
decisions were not ‘committed to agency discretion’”). Abdication of the duties 
assigned to the agency by statute is ordinarily incompatible with the constitutional 
obligation to faithfully execute the laws. But see, e.g., Presidential Authority to 
Decline to Execute Unconstitutional Statutes, 18 Op. O.L.C. 199, 200 (1994) 
(noting that under the Take Care Clause, “the President is required to act in 
accordance with the laws—including the Constitution, which takes precedence 
over other forms of law”). 

Finally, lower courts, following Chaney, have indicated that non-enforcement 
decisions are most comfortably characterized as judicially unreviewable exercises 
of enforcement discretion when they are made on a case-by-case basis. See, e.g., 
Kenney v. Glickman, 96 F.3d 1118, 1123 (8th Cir. 1996); Crowley Caribbean 
Transp., Inc. v. Peña, 37 F.3d 671, 676–77 (D.C. Cir. 1994). That reading of 
Chaney reflects a conclusion that case-by-case enforcement decisions generally 
avoid the concerns mentioned above. Courts have noted that “single-shot non-
enforcement decisions” almost inevitably rest on “the sort of mingled assessments 
of fact, policy, and law . . . that are, as Chaney recognizes, peculiarly within the 
agency’s expertise and discretion.” Crowley Caribbean Transp., 37 F.3d at 676–
77 (emphasis omitted). Individual enforcement decisions made on the basis of 
case-specific factors are also unlikely to constitute “general polic[ies] that [are] so 
extreme as to amount to an abdication of [the agency’s] statutory responsibilities.” 
Id. at 677 (quoting Chaney, 477 U.S. at 833 n.4). That does not mean that all 
“general policies” respecting non-enforcement are categorically forbidden: Some 
“general policies” may, for example, merely provide a framework for making 
individualized, discretionary assessments about whether to initiate enforcement 
actions in particular cases. Cf. Reno v. Flores, 507 U.S. 292, 313 (1993) (explain-
ing that an agency’s use of “reasonable presumptions and generic rules” is not 
incompatible with a requirement to make individualized determinations). But a 
general policy of non-enforcement that forecloses the exercise of case-by-case 
discretion poses “special risks” that the agency has exceeded the bounds of its 
enforcement discretion. Crowley Caribbean Transp., 37 F.3d at 677. 

B. 

We now turn, against this backdrop, to DHS’s proposed prioritization policy. In 
their exercise of enforcement discretion, DHS and its predecessor, INS, have long 
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employed guidance instructing immigration officers to prioritize the enforcement 
of the immigration laws against certain categories of aliens and to deprioritize 
their enforcement against others. See, e.g., INS Operating Instructions 
§ 103(a)(1)(i) (1962); Memorandum for All Field Office Directors, ICE, et al.,
from John Morton, Director, ICE, Re: Exercising Prosecutorial Discretion 
Consistent with the Civil Immigration Enforcement Priorities of the Agency for the 
Apprehension, Detention, and Removal of Aliens (June 17, 2011); Memorandum 
for All ICE Employees, from John Morton, Director, ICE, Re: Civil Immigration 
Enforcement: Priorities for the Apprehension, Detention, and Removal of Aliens 
(Mar. 2, 2011); Memorandum for Regional Directors, INS, et al., from Doris 
Meissner, Commissioner, INS, Re: Exercising Prosecutorial Discretion (Nov. 17, 
2000). The policy DHS proposes, which is similar to but would supersede earlier 
policy guidance, is designed to “provide clearer and more effective guidance in the 
pursuit” of DHS’s enforcement priorities; namely, “threats to national security, 
public safety and border security.” Johnson Prioritization Memorandum at 1. 

Under the proposed policy, DHS would identify three categories of undocu-
mented aliens who would be priorities for removal from the United States. See 
generally id. at 3–5. The highest priority category would include aliens who pose 
particularly serious threats to national security, border security, or public safety, 
including aliens engaged in or suspected of espionage or terrorism, aliens convict-
ed of offenses related to participation in criminal street gangs, aliens convicted of 
certain felony offenses, and aliens apprehended at the border while attempting to 
enter the United States unlawfully. See id. at 3. The second-highest priority would 
include aliens convicted of multiple or significant misdemeanor offenses; aliens 
who are apprehended after unlawfully entering the United States who cannot 
establish that they have been continuously present in the United States since 
January 1, 2014; and aliens determined to have significantly abused the visa or 
visa waiver programs. See id. at 3–4. The third priority category would include 
other aliens who have been issued a final order of removal on or after January 1, 
2014. See id. at 4. The policy would also provide that none of these aliens should 
be prioritized for removal if they “qualify for asylum or another form of relief 
under our laws.” Id. at 3–5. 

The policy would instruct that resources should be directed to these priority 
categories in a manner “commensurate with the level of prioritization identified.” 
Id. at 5. It would, however, also leave significant room for immigration officials to 
evaluate the circumstances of individual cases. See id. (stating that the policy 
“requires DHS personnel to exercise discretion based on individual circumstanc-
es”). For example, the policy would permit an ICE Field Office Director, CBP 
Sector Chief, or CBP Director of Field Operations to deprioritize the removal of 
an alien falling in the highest priority category if, in her judgment, “there are 
compelling and exceptional factors that clearly indicate the alien is not a threat to 
national security, border security, or public safety and should not therefore be an 
enforcement priority.” Id. at 3. Similar discretionary provisions would apply to 
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aliens in the second and third priority categories.2 The policy would also provide a 
non-exhaustive list of factors DHS personnel should consider in making such 
deprioritization judgments.3 In addition, the policy would expressly state that its 
terms should not be construed “to prohibit or discourage the apprehension, 
detention, or removal of aliens unlawfully in the United States who are not 
identified as priorities,” and would further provide that “[i]mmigration officers 
and attorneys may pursue removal of an alien not identified as a priority” if, “in 
the judgment of an ICE Field Office Director, removing such an alien would serve 
an important federal interest.” Id. at 5. 

DHS has explained that the proposed policy is designed to respond to the prac-
tical reality that the number of aliens who are removable under the INA vastly 
exceeds the resources Congress has made available to DHS for processing and 
carrying out removals. The resource constraints are striking. As noted, DHS has 
informed us that there are approximately 11.3 million undocumented aliens in the 
country, but that Congress has appropriated sufficient resources for ICE to remove 
fewer than 400,000 aliens each year, a significant percentage of whom are 
typically encountered at or near the border rather than in the interior of the 
country. See E-mail for Karl R. Thompson, Principal Deputy Assistant Attorney 
General, Office of Legal Counsel, from David Shahoulian, Deputy General 
Counsel, DHS, Re: Immigration Opinion (Nov. 19, 2014) (“Shahoulian E-mail”). 
The proposed policy explains that, because DHS “cannot respond to all immigra-
tion violations or remove all persons illegally in the United States,” it seeks to 
“prioritize the use of enforcement personnel, detention space, and removal assets” 
to “ensure that use of its limited resources is devoted to the pursuit of” DHS’s 
highest priorities. Johnson Prioritization Memorandum at 2. 

In our view, DHS’s proposed prioritization policy falls within the scope of its 
lawful discretion to enforce the immigration laws. To begin with, the policy is 
based on a factor clearly “within [DHS’s] expertise.” Chaney, 470 U.S. at 831. 
Faced with sharply limited resources, DHS necessarily must make choices about 
which removals to pursue and which removals to defer. DHS’s organic statute 
itself recognizes this inevitable fact, instructing the Secretary to establish “national 

2 Under the proposed policy, aliens in the second tier could be deprioritized if, “in the judgment of 
an ICE Field Office Director, CBP Sector Chief, CBP Director of Field Operations, USCIS District 
Director, or USCIS Service Center Director, there are factors indicating the alien is not a threat to 
national security, border security, or public safety, and should not therefore be an enforcement 
priority.” Johnson Prioritization Memorandum at 4. Aliens in the third tier could be deprioritized if, “in 
the judgment of an immigration officer, the alien is not a threat to the integrity of the immigration 
system or there are factors suggesting the alien should not be an enforcement priority.” Id. at 5. 

3 These factors include “extenuating circumstances involving the offense of conviction; extended 
length of time since the offense of conviction; length of time in the United States; military service; 
family or community ties in the United States; status as a victim, witness or plaintiff in civil or criminal 
proceedings; or compelling humanitarian factors such as poor health, age, pregnancy, a young child or 
a seriously ill relative.” Johnson Prioritization Memorandum at 6. 
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immigration enforcement policies and priorities.” 6 U.S.C. § 202(5). And an 
agency’s need to ensure that scarce enforcement resources are used in an effective 
manner is a quintessential basis for the use of prosecutorial discretion. See 
Chaney, 470 U.S. at 831 (among the factors “peculiarly within [an agency’s] 
expertise” are “whether agency resources are best spent on this violation or 
another” and “whether the agency has enough resources to undertake the action at 
all”). 

The policy DHS has proposed, moreover, is consistent with the removal priori-
ties established by Congress. In appropriating funds for DHS’s enforcement 
activities—which, as noted, are sufficient to permit the removal of only a fraction 
of the undocumented aliens currently in the country—Congress has directed DHS 
to “prioritize the identification and removal of aliens convicted of a crime by the 
severity of that crime.” Department of Homeland Security Appropriations Act, 
2014, Pub. L. No. 113-76, div. F, tit. II, 128 Stat. 5, 251 (“DHS Appropriations 
Act”). Consistent with this directive, the proposed policy prioritizes individuals 
convicted of criminal offenses involving active participation in a criminal street 
gang, most offenses classified as felonies in the convicting jurisdiction, offenses 
classified as “aggravated felonies” under the INA, and certain misdemeanor 
offenses. Johnson Prioritization Memorandum at 3–4. The policy ranks these 
priority categories according to the severity of the crime of conviction. The policy 
also prioritizes the removal of other categories of aliens who pose threats to 
national security or border security, matters about which Congress has demon-
strated particular concern. See, e.g., 8 U.S.C. § 1226(c)(1)(D) (providing for 
detention of aliens charged with removability on national security grounds); id. 
§ 1225(b) & (c) (providing for an expedited removal process for certain aliens
apprehended at the border). The policy thus raises no concern that DHS has relied 
“on factors which Congress had not intended it to consider.” Nat’l Ass’n of Home 
Builders, 551 U.S. at 658. 

Further, although the proposed policy is not a “single-shot non-enforcement 
decision,” neither does it amount to an abdication of DHS’s statutory responsibili-
ties, or constitute a legislative rule overriding the commands of the substantive 
statute. Crowley Caribbean Transp., 37 F.3d at 676–77. The proposed policy 
provides a general framework for exercising enforcement discretion in individual 
cases, rather than establishing an absolute, inflexible policy of not enforcing the 
immigration laws in certain categories of cases. Given that the resources Congress 
has allocated to DHS are sufficient to remove only a small fraction of the total 
population of undocumented aliens in the United States, setting forth written 
guidance about how resources should presumptively be allocated in particular 
cases is a reasonable means of ensuring that DHS’s severely limited resources are 
systematically directed to its highest priorities across a large and diverse agency, 
as well as ensuring consistency in the administration of the removal system. The 
proposed policy’s identification of categories of aliens who constitute removal 
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priorities is also consistent with the categorical nature of Congress’s instruction to 
prioritize the removal of criminal aliens in the DHS Appropriations Act. 

And, significantly, the proposed policy does not identify any category of re-
movable aliens whose removal may not be pursued under any circumstances. 
Although the proposed policy limits the discretion of immigration officials to 
expend resources to remove non-priority aliens, it does not eliminate that discre-
tion entirely. It directs immigration officials to use their resources to remove aliens 
in a manner “commensurate with the level of prioritization identified,” but (as 
noted above) it does not “prohibit or discourage the apprehension, detention, or 
removal of aliens unlawfully in the United States who are not identified as 
priorities.” Johnson Prioritization Memorandum at 5. Instead, it authorizes the 
removal of even non-priority aliens if, in the judgment of an ICE Field Office 
Director, “removing such an alien would serve an important federal interest,” a 
standard the policy leaves open-ended. Id. Accordingly, the policy provides for 
case-by-case determinations about whether an individual alien’s circumstances 
warrant the expenditure of removal resources, employing a broad standard that 
leaves ample room for the exercise of individualized discretion by responsible 
officials. For these reasons, the proposed policy avoids the difficulties that might 
be raised by a more inflexible prioritization policy and dispels any concern that 
DHS has either undertaken to rewrite the immigration laws or abdicated its 
statutory responsibilities with respect to non-priority aliens.4 

II. 

We turn next to the permissibility of DHS’s proposed deferred action programs 
for certain aliens who are parents of U.S. citizens, lawful permanent residents 
(“LPRs”), or DACA recipients, and who are not removal priorities under the 
proposed policy discussed above. We begin by discussing the history and current 
practice of deferred action. We then discuss the legal authorities on which deferred 

4 In Crane v. Napolitano, a district court recently concluded in a non-precedential opinion that the 
INA “mandates the initiation of removal proceedings whenever an immigration officer encounters an 
illegal alien who is not ‘clearly and beyond a doubt entitled to be admitted.’” Opinion and Order 
Respecting Pl. App. for Prelim. Inj. Relief, No. 3:12-cv-03247-O, 2013 WL 1744422, at *5 (N.D. Tex. 
Apr. 23) (quoting 8 U.S.C. § 1225(b)(2)(A)). The court later dismissed the case for lack of jurisdiction. 
See Crane v. Napolitano, No. 3:12-cv-03247-O, 2013 WL 8211660, at *4 (N.D. Tex. July 31). 
Although the opinion lacks precedential value, we have nevertheless considered whether, as it suggests, 
the text of the INA categorically forecloses the exercise of enforcement discretion with respect to aliens 
who have not been formally admitted. The district court’s conclusion is, in our view, inconsistent with 
the Supreme Court’s reading of the INA as permitting immigration officials to exercise enforcement 
discretion at any stage of the removal process, including when deciding whether to initiate removal 
proceedings against a particular alien. See Arizona, 132 S. Ct. at 2499; Am.-Arab Anti-Discrim. Comm., 
525 U.S. at 483–84. It is also difficult to square with authority holding that the presence of mandatory 
language in a statute, standing alone, does not necessarily limit the Executive Branch’s enforcement 
discretion, see, e.g., Chaney, 470 U.S. at 835; Inmates of Attica Corr. Facility v. Rockefeller, 477 F.2d 
375, 381 (2d Cir. 1973).  
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action relies and identify legal principles against which the proposed use of 
deferred action can be evaluated. Finally, we turn to an analysis of the proposed 
deferred action programs themselves, beginning with the program for parents of 
U.S. citizens and LPRs, and concluding with the program for parents of DACA 
recipients.  

A. 

In immigration law, the term “deferred action” refers to an exercise of adminis-
trative discretion in which immigration officials temporarily defer the removal of 
an alien unlawfully present in the United States. Am.-Arab Anti-Discrim. Comm., 
525 U.S. at 484 (citing 6 Charles Gordon et al., Immigration Law and Procedure 
§ 72.03[2][h] (1998)); see USCIS, Standard Operating Procedures for Handling
Deferred Action Requests at USCIS Field Offices at 3 (2012) (“USCIS SOP”); INS 
Operating Instructions § 103.1(a)(1)(ii) (1977). It is one of a number of forms of 
discretionary relief—in addition to such statutory and non-statutory measures as 
parole, temporary protected status, deferred enforced departure, and extended 
voluntary departure—that immigration officials have used over the years to 
temporarily prevent the removal of undocumented aliens.5  

5 Parole is available to aliens by statute “for urgent humanitarian reasons or significant public 
benefit.” 8 U.S.C. § 1182(d)(5)(A). Among other things, parole gives aliens the ability to adjust their 
status without leaving the United States if they are otherwise eligible for adjustment of status, see id. 
§ 1255(a), and may eventually qualify them for Federal means-tested benefits, see id. §§ 1613, 
1641(b)(4). Temporary protected status is available to nationals of designated foreign states affected by 
armed conflicts, environmental disasters, and other extraordinary conditions. Id. § 1254a. Deferred 
enforced departure, which “has no statutory basis” but rather is an exercise of “the President’s 
constitutional powers to conduct foreign relations,” may be granted to nationals of appropriate foreign 
states. USCIS, Adjudicator’s Field Manual § 38.2(a) (2014). Extended voluntary departure was a 
remedy derived from the voluntary departure statute, which, before its amendment in 1996, permitted 
the Attorney General to make a finding of removability if an alien agreed to voluntarily depart the 
United States, without imposing a time limit for the alien’s departure. See 8 U.S.C. §§ 1252(b), 1254(e) 
(1988 & Supp. II 1990); cf. 8 U.S.C. § 1229c (current provision of the INA providing authority to grant 
voluntary departure, but limiting such grants to 120 days). Some commentators, however, suggested 
that extended voluntary departure was in fact a form of “discretionary relief formulated administrative-
ly under the Attorney General’s general authority for enforcing immigration law.” Sharon Stephan, 
Cong. Research Serv., 85-599 EPW, Extended Voluntary Departure and Other Grants of Blanket Relief 
from Deportation at 1 (Feb. 23, 1985). It appears that extended voluntary departure is no longer used 
following enactment of the Immigration Act of 1990, which established the temporary protected status 
program. See U.S. Citizenship and Immigration Services Fee Schedule, 75 Fed. Reg. 33446, 33457 
(June 11, 2010) (proposed rule) (noting that “since 1990 neither the Attorney General nor the Secretary 
have designated a class of aliens for nationality-based ‘extended voluntary departure,’ and there no 
longer are aliens in the United States benefiting from such a designation,” but noting that deferred 
enforced departure is still used); H.R. Rep. No. 102-123, at 2 (1991) (indicating that in establishing 
temporary protected status, Congress was “codif[ying] and supersed[ing]” extended voluntary 
departure). See generally Andorra Bruno et al., Cong. Research Serv., Analysis of June 15, 2012 DHS 
Memorandum, Exercising Prosecutorial Discretion with Respect to Individuals Who Came to the 
United States as Children at 5–10 (July 13, 2012) (“CRS Immigration Report”). 
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The practice of granting deferred action dates back several decades. For many 
years after the INA was enacted, INS exercised prosecutorial discretion to grant 
“non-priority” status to removable aliens who presented “appealing humanitarian 
factors.” Letter for Leon Wildes, from E. A. Loughran, Associate Commissioner, 
INS at 2 (July 16, 1973) (defining a “non-priority case” as “one in which the 
Service in the exercise of discretion determines that adverse action would be 
unconscionable because of appealing humanitarian factors”); see INS Operating 
Instructions § 103.1(a)(1)(ii) (1962). This form of administrative discretion was 
later termed “deferred action.” Am.-Arab Anti-Discrim. Comm., 525 U.S. at 484; 
see INS Operating Instructions § 103.1(a)(1)(ii) (1977) (instructing immigration 
officers to recommend deferred action whenever “adverse action would be 
unconscionable because of the existence of appealing humanitarian factors”). 

Although the practice of granting deferred action “developed without express 
statutory authorization,” it has become a regular feature of the immigration 
removal system that has been acknowledged by both Congress and the Supreme 
Court. Am.-Arab Anti-Discrim. Comm., 525 U.S. at 484 (internal quotation marks 
omitted); see id. at 485 (noting that a congressional enactment limiting judicial 
review of decisions “to commence proceedings, adjudicate cases, or execute 
removal orders against any alien under [the INA]” in 8 U.S.C. § 1252(g) “seems 
clearly designed to give some measure of protection to ‘no deferred action’ 
decisions and similar discretionary determinations”); see also, e.g., 8 U.S.C. 
§ 1154(a)(1)(D)(i)(II), (IV) (providing that certain individuals are “eligible for
deferred action”). Deferred action “does not confer any immigration status”—i.e., 
it does not establish any enforceable legal right to remain in the United States—
and it may be revoked by immigration authorities at their discretion. USCIS SOP 
at 3, 7. Assuming it is not revoked, however, it represents DHS’s decision not to 
seek the alien’s removal for a specified period of time. 

Under longstanding regulations and policy guidance promulgated pursuant to 
statutory authority in the INA, deferred action recipients may receive two 
additional benefits. First, relying on DHS’s statutory authority to authorize certain 
aliens to work in the United States, DHS regulations permit recipients of deferred 
action to apply for work authorization if they can demonstrate an “economic 
necessity for employment.” 8 C.F.R. § 274a.12(c)(14); see 8 U.S.C. § 1324a(h)(3) 
(defining an “unauthorized alien” not entitled to work in the United States as an 
alien who is neither an LPR nor “authorized to be . . . employed by [the INA] or 
by the Attorney General [now the Secretary of Homeland Security]”). Second, 
DHS has promulgated regulations and issued policy guidance providing that aliens 
who receive deferred action will temporarily cease accruing “unlawful presence” 
for purposes of 8 U.S.C. § 1182(a)(9)(B)(i) and (a)(9)(C)(i)(I). 8 C.F.R. 
§ 214.14(d)(3); 28 C.F.R. § 1100.35(b)(2); Memorandum for Field Leadership,
from Donald Neufeld, Acting Associate Director, Domestic Operations Direc-
torate, USCIS, Re: Consolidation of Guidance Concerning Unlawful Presence for 
Purposes of Sections 212(a)(9)(B)(i) and 212(a)(9)(C)(i)(I) of the Act at 42 
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(May 6, 2009) (“USCIS Consolidation of Guidance”) (noting that “[a]ccrual of 
unlawful presence stops on the date an alien is granted deferred action”); see 
8 U.S.C. § 1182(a)(9)(B)(ii) (providing that an alien is “unlawfully present” if, 
among other things, he “is present in the United States after the expiration of the 
period of stay authorized by the Attorney General”).6 

Immigration officials today continue to grant deferred action in individual cases 
for humanitarian and other purposes, a practice we will refer to as “ad hoc 
deferred action.” Recent USCIS guidance provides that personnel may recommend 
ad hoc deferred action if they “encounter cases during [their] normal course of 
business that they feel warrant deferred action.” USCIS SOP at 4. An alien may 
also apply for ad hoc deferred action by submitting a signed, written request to 
USCIS containing “[a]n explanation as to why he or she is seeking deferred 
action” along with supporting documentation, proof of identity, and other records. 
Id. at 3. 

For decades, INS and later DHS have also implemented broader programs that 
make discretionary relief from removal available for particular classes of aliens. In 
many instances, these agencies have made such broad-based relief available 
through the use of parole, temporary protected status, deferred enforced departure, 
or extended voluntary departure. For example, from 1956 to 1972, INS imple-
mented an extended voluntary departure program for physically present aliens who 
were beneficiaries of approved visa petitions—known as “Third Preference” visa 
petitions—relating to a specific class of visas for Eastern Hemisphere natives. See 
United States ex rel. Parco v. Morris, 426 F. Supp. 976, 979–80 (E.D. Pa. 1977). 
Similarly, for several years beginning in 1978, INS granted extended voluntary 
departure to nurses who were eligible for H-1 visas. Voluntary Departure for Out-
of-Status Nonimmigrant H-1 Nurses, 43 Fed. Reg. 2776, 2776 (Jan. 19, 1978). In 
addition, in more than two dozen instances dating to 1956, INS and later DHS 
granted parole, temporary protected status, deferred enforced departure, or 
extended voluntary departure to large numbers of nationals of designated foreign 
states. See, e.g., CRS Immigration Report at 20–23; Cong. Research Serv., 
ED206779, Review of U.S. Refugee Resettlement Programs and Policies at 9, 12–
14 (1980). And in 1990, INS implemented a “Family Fairness” program that 
authorized granting extended voluntary departure and work authorization to the 
estimated 1.5 million spouses and children of aliens who had been granted legal 
status under the Immigration Reform and Control Act of 1986, Pub. L. No. 99-
603, 100 Stat. 3359 (“IRCA”). See Memorandum for Regional Commissioners, 

6 Section 1182(a)(9)(B)(i) imposes three- and ten-year bars on the admission of aliens (other than 
aliens admitted to permanent residence) who departed or were removed from the United States after 
periods of unlawful presence of between 180 days and one year, or one year or more. Section 
1182(a)(9)(C)(i)(I) imposes an indefinite bar on the admission of any alien who, without being 
admitted, enters or attempts to reenter the United States after previously having been unlawfully 
present in the United States for an aggregate period of more than one year.  
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INS, from Gene McNary, Commissioner, INS, Re: Family Fairness: Guidelines 
for Voluntary Departure under 8 CFR 242.5 for the Ineligible Spouses and 
Children of Legalized Aliens (Feb. 2, 1990) (“Family Fairness Memorandum”); 
see also CRS Immigration Report at 10. 

On at least five occasions since the late 1990s, INS and later DHS have also 
made discretionary relief available to certain classes of aliens through the use of 
deferred action:  

1. Deferred Action for Battered Aliens Under the Violence Against Women Act.
INS established a class-based deferred action program in 1997 for the benefit of 
self-petitioners under the Violence Against Women Act of 1994 (“VAWA”), Pub. 
L. No. 103-322, tit. IV, 108 Stat. 1796, 1902. VAWA authorized certain aliens 
who have been abused by U.S. citizen or LPR spouses or parents to self-petition 
for lawful immigration status, without having to rely on their abusive family 
members to petition on their behalf. Id. § 40701(a) (codified as amended at 
8 U.S.C. § 1154(a)(1)(A)(iii)–(iv), (vii)). The INS program required immigration 
officers who approved a VAWA self-petition to assess, “on a case-by-case basis, 
whether to place the alien in deferred action status” while the alien waited for a 
visa to become available. Memorandum for Regional Directors et al., INS, from 
Paul W. Virtue, Acting Executive Associate Commissioner, INS, Re: Supple-
mental Guidance on Battered Alien Self-Petitioning Process and Related Issues 
at 3 (May 6, 1997). INS noted that “[b]y their nature, VAWA cases generally 
possess factors that warrant consideration for deferred action.” Id. But because 
“[i]n an unusual case, there may be factors present that would militate against 
deferred action,” the agency instructed officers that requests for deferred action 
should still “receive individual scrutiny.” Id. In 2000, INS reported to Congress 
that, because of this program, no approved VAWA self-petitioner had been 
removed from the country. See Battered Women Immigrant Protection Act: 
Hearings on H.R. 3083 Before the Subcomm. on Immigration and Claims of the H. 
Comm. on the Judiciary, 106th Cong. at 43 (July 20, 2000) (“H.R. 3083 Hear-
ings”). 

2. Deferred Action for T and U Visa Applicants. Several years later, INS insti-
tuted a similar deferred action program for applicants for nonimmigrant status or 
visas made available under the Victims of Trafficking and Violence Protection Act 
of 2000 (“VTVPA”), Pub. L. No. 106-386, 114 Stat. 1464. That Act created two 
new nonimmigrant classifications: a “T visa” available to victims of human 
trafficking and their family members, and a “U visa” for victims of certain other 
crimes and their family members. Id. §§ 107(e), 1513(b)(3) (codified at 8 U.S.C. 
§ 1101(a)(15)(T)(i), (U)(i)). In 2001, INS issued a memorandum directing
immigration officers to locate “possible victims in the above categories,” and to 
use “[e]xisting authority and mechanisms such as parole, deferred action, and 
stays of removal” to prevent those victims’ removal “until they have had the 
opportunity to avail themselves of the provisions of the VTVPA.” Memorandum 
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for Michael A. Pearson, Executive Associate Commissioner, INS, from Michael 
D. Cronin, Acting Executive Associate Commissioner, INS, Re: Victims of 
Trafficking and Violence Protection Act of 2000 (VTVPA) Policy Memorandum 
#2—“T” and “U” Nonimmigrant Visas at 2 (Aug. 30, 2001). In subsequent 
memoranda, INS instructed officers to make “deferred action assessment[s]” for 
“all [T visa] applicants whose applications have been determined to be bona fide,” 
Memorandum for Johnny N. Williams, Executive Associate Commissioner, INS, 
from Stuart Anderson, Executive Associate Commissioner, INS, Re: Deferred 
Action for Aliens with Bona Fide Applications for T Nonimmigrant Status at 1 
(May 8, 2002), as well as for all U visa applicants “determined to have submitted 
prima facie evidence of [their] eligibility,” Memorandum for the Director, 
Vermont Service Center, INS, from William R. Yates, USCIS, Re: Centralization 
of Interim Relief for U Nonimmigrant Status Applicants at 5 (Oct. 8, 2003). In 
2002 and 2007, INS and DHS promulgated regulations embodying these policies. 
See 8 C.F.R. § 214.11(k)(1), (k)(4), (m)(2) (promulgated by New Classification for 
Victims of Severe Forms of Trafficking in Persons; Eligibility for “T” Nonimmi-
grant Status, 67 Fed. Reg. 4784, 4800–01 (Jan. 31, 2002)) (providing that any 
T visa applicant who presents “prima facie evidence” of his eligibility should have 
his removal “automatically stay[ed]” and that applicants placed on a waiting list 
for visas “shall maintain [their] current means to prevent removal (deferred action, 
parole, or stay of removal)”); id. § 214.14(d)(2) (promulgated by New Classifica-
tion for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status, 
72 Fed. Reg. 53014, 53039 (Sept. 17, 2007)) (“USCIS will grant deferred action or 
parole to U-1 petitioners and qualifying family members while the U-1 petitioners 
are on the waiting list” for visas.). 

3. Deferred Action for Foreign Students Affected by Hurricane Katrina. As a
consequence of the devastation caused by Hurricane Katrina in 2005, several 
thousand foreign students became temporarily unable to satisfy the requirements 
for maintaining their lawful status as F-1 nonimmigrant students, which include 
“pursuit of a ‘full course of study.’” USCIS, Interim Relief for Certain Foreign 
Academic Students Adversely Affected by Hurricane Katrina: Frequently Asked 
Questions (FAQ) at 1 (Nov. 25, 2005) (quoting 8 C.F.R. § 214.2(f)(6)), available 
at http//www.uscis.gov/sites/default/files/USCIS/Humanitarian/Special%20Situati
ons/Previous%20Special%20Situations%20By%20Topic/faq-interim-student-relie
f-hurricane-katrina.pdf (last visited Nov. 19, 2014). DHS announced that it would 
grant deferred action to these students “based on the fact that [their] failure to 
maintain status is directly due to Hurricane Katrina.” Id. at 7. To apply for 
deferred action under this program, students were required to send a letter 
substantiating their need for deferred action, along with an application for work 
authorization. Press Release, USCIS, USCIS Announces Interim Relief for Foreign 
Students Adversely Impacted by Hurricane Katrina at 1–2 (Nov. 25, 2005), 
available at http://www.uscis.gov/sites/default/files/files/pressrelease/F1Student_
11_25_05_PR.pdf (last visited Nov. 19, 2014). USCIS explained that such 

049

Case 1:14-cv-00254   Document 38-2   Filed in TXSD on 12/24/14   Page 17 of 34



DHS’s Authority to Prioritize Removal of Certain Aliens Unlawfully Present 

17 

requests for deferred action would be “decided on a case-by-case basis” and that it 
could not “provide any assurance that all such requests will be granted.” Id. at 1. 

4. Deferred Action for Widows and Widowers of U.S. Citizens. In 2009, DHS
implemented a deferred action program for certain widows and widowers of U.S. 
citizens. USCIS explained that “no avenue of immigration relief exists for the 
surviving spouse of a deceased U.S. citizen if the surviving spouse and the U.S. 
citizen were married less than 2 years at the time of the citizen’s death” and 
USCIS had not yet adjudicated a visa petition on the spouse’s behalf. Memoran-
dum for Field Leadership, USCIS, from Donald Neufeld, Acting Associate 
Director, USCIS, Re: Guidance Regarding Surviving Spouses of Deceased U.S. 
Citizens and Their Children at 1 (Sept. 4, 2009). “In order to address humanitarian 
concerns arising from cases involving surviving spouses of U.S. citizens,” USCIS 
issued guidance permitting covered surviving spouses and “their qualifying 
children who are residing in the United States” to apply for deferred action. Id. 
at 2, 6. USCIS clarified that such relief would not be automatic, but rather would 
be unavailable in the presence of, for example, “serious adverse factors, such as 
national security concerns, significant immigration fraud, commission of other 
crimes, or public safety reasons.” Id. at 6.7 

5. Deferred Action for Childhood Arrivals. Announced by DHS in 2012,
DACA makes deferred action available to “certain young people who were 
brought to this country as children” and therefore “[a]s a general matter . . . lacked 
the intent to violate the law.” Memorandum for David Aguilar, Acting Commis-
sioner, CBP, et al., from Janet Napolitano, Secretary, DHS, Re: Exercising 
Prosecutorial Discretion with Respect to Individuals Who Came to the United 
States as Children at 1 (June 15, 2012) (“Napolitano Memorandum”). An alien is 
eligible for DACA if she was under the age of 31 when the program began; 
arrived in the United States before the age of 16; continuously resided in the 
United States for at least 5 years immediately preceding June 15, 2012; was 
physically present on June 15, 2012; satisfies certain educational or military 
service requirements; and neither has a serious criminal history nor “poses a threat 
to national security or public safety.” See id. DHS evaluates applicants’ eligibility 
for DACA on a case-by-case basis. See id. at 2; USCIS, Deferred Action for 
Childhood Arrivals (DACA) Toolkit: Resources for Community Partners at 11 
(“DACA Toolkit”). Successful DACA applicants receive deferred action for a 

7 Several months after the deferred action program was announced, Congress eliminated the re-
quirement that an alien be married to a U.S. citizen “for at least 2 years at the time of the citizen’s 
death” to retain his or her eligibility for lawful immigration status. Department of Homeland Security 
Appropriations Act, 2010, Pub. L. No. 111-83, § 568(c), 123 Stat. 2142, 2186 (2009). Concluding that 
this legislation rendered its surviving spouse guidance “obsolete,” USCIS withdrew its earlier guidance 
and treated all pending applications for deferred action as visa petitions. See Memorandum for 
Executive Leadership, USCIS, from Donald Neufeld, Acting Associate Director, USCIS, et al., Re  
Additional Guidance Regarding Surviving Spouses of Deceased U.S. Citizens and Their Children 
(REVISED) at 3, 10 (Dec. 2, 2009). 
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period of two years, subject to renewal. See DACA Toolkit at 11. DHS has stated 
that grants of deferred action under DACA may be terminated at any time, id. 
at 16, and “confer[] no substantive right, immigration status or pathway to 
citizenship,” Napolitano Memorandum at 3.8 

Congress has long been aware of the practice of granting deferred action, in-
cluding in its categorical variety, and of its salient features; and it has never acted 
to disapprove or limit the practice.9 On the contrary, it has enacted several pieces 
of legislation that have either assumed that deferred action would be available in 
certain circumstances, or expressly directed that deferred action be extended to 
certain categories of aliens. For example, as Congress was considering VAWA 
reauthorization legislation in 2000, INS officials testified before Congress about 
their deferred action program for VAWA self-petitioners, explaining that 
“[a]pproved [VAWA] self-petitioners are placed in deferred action status,” such 
that “[n]o battered alien who has filed a[n approved] self petition . . . has been 
deported.” H.R. 3083 Hearings at 43. Congress responded by not only acknowl-
edging but also expanding the deferred action program in the 2000 VAWA 
reauthorization legislation, providing that children who could no longer self-
petition under VAWA because they were over the age of 21 would nonetheless be 
“eligible for deferred action and work authorization.” Victims of Trafficking and 

8 Before DACA was announced, our Office was consulted about whether such a program would be 
legally permissible. As we orally advised, our preliminary view was that such a program would be 
permissible, provided that immigration officials retained discretion to evaluate each application on an 
individualized basis. We noted that immigration officials typically consider factors such as having been 
brought to the United States as a child in exercising their discretion to grant deferred action in 
individual cases. We explained, however, that extending deferred action to individuals who satisfied 
these and other specified criteria on a class-wide basis would raise distinct questions not implicated by 
ad hoc grants of deferred action. We advised that it was critical that, like past policies that made 
deferred action available to certain classes of aliens, the DACA program require immigration officials 
to evaluate each application for deferred action on a case-by-case basis, rather than granting deferred 
action automatically to all applicants who satisfied the threshold eligibility criteria. We also noted that, 
although the proposed program was predicated on humanitarian concerns that appeared less particular-
ized and acute than those underlying certain prior class-wide deferred action programs, the concerns 
animating DACA were nonetheless consistent with the types of concerns that have customarily guided 
the exercise of immigration enforcement discretion. 

9 Congress has considered legislation that would limit the practice of granting deferred action, but it 
has never enacted such a measure. In 2011, a bill was introduced in both the House and the Senate that 
would have temporarily suspended DHS’s authority to grant deferred action except in narrow 
circumstances. See H.R. 2497, 112th Cong. (2011); S. 1380, 112th Cong. (2011). Neither chamber, 
however, voted on the bill. This year, the House passed a bill that purported to bar any funding for 
DACA or other class-wide deferred action programs, H.R. 5272, 113th Cong. (2014), but the Senate 
has not considered the legislation. Because the Supreme Court has instructed that unenacted legislation 
is an unreliable indicator of legislative intent, see Red Lion Broad. Co. v. FCC, 395 U.S. 367, 381 n.11 
(1969), we do not draw any inference regarding congressional policy from these unenacted bills.  
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Violence Protection Act of 2000, Pub. L. No. 106-386, § 1503(d)(2), 114 Stat. 
1464, 1522 (codified at 8 U.S.C. § 1154(a)(1)(D)(i)(II), (IV)).10 

Congress demonstrated a similar awareness of INS’s (and later DHS’s) de-
ferred action program for bona fide T and U visa applicants. As discussed above, 
that program made deferred action available to nearly all individuals who could 
make a prima facie showing of eligibility for a T or U visa. In 2008 legislation, 
Congress authorized DHS to “grant . . . an administrative stay of a final order of 
removal” to any such individual. William Wilberforce Trafficking Victims 
Protection Reauthorization Act of 2008, Pub. L. No. 110-457, § 204, 122 Stat. 
5044, 5060 (codified at 8 U.S.C. § 1227(d)(1)). Congress further clarified that 
“[t]he denial of a request for an administrative stay of removal under this subsec-
tion shall not preclude the alien from applying for . . . deferred action.” Id. It also 
directed DHS to compile a report detailing, among other things, how long DHS’s 
“specially trained [VAWA] Unit at the [USCIS] Vermont Service Center” took to 
adjudicate victim-based immigration applications for “deferred action,” along with 
“steps taken to improve in this area.” Id. § 238. Representative Berman, the bill’s 
sponsor, explained that the Vermont Service Center should “strive to issue work 
authorization and deferred action” to “[i]mmigrant victims of domestic violence, 
sexual assault and other violence crimes . . . in most instances within 60 days of 
filing.” 154 Cong. Rec. 24603 (2008). 

In addition, in other enactments, Congress has specified that certain classes of 
individuals should be made “eligible for deferred action.” These classes include 
certain immediate family members of LPRs who were killed on September 11, 
2001, USA PATRIOT Act of 2001, Pub. L. No. 107-56, § 423(b), 115 Stat. 272, 
361, and certain immediate family members of certain U.S. citizens killed in 
combat, National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 
108-136, § 1703(c)–(d), 117 Stat. 1392, 1694. In the same legislation, Congress 
made these individuals eligible to obtain lawful status as “family-sponsored 
immigrant[s]” or “immediate relative[s]” of U.S. citizens. Pub. L. No. 107-56, 
§ 423(b), 115 Stat. 272, 361; Pub. L. No. 108-136, § 1703(c)(1)(A), 117 Stat.
1392, 1694; see generally Scialabba v. Cuellar de Osorio, 134 S. Ct. 2191, 2197 
(2014) (plurality opinion) (explaining which aliens typically qualify as family-
sponsored immigrants or immediate relatives). 

Finally, Congress acknowledged the practice of granting deferred action in the 
REAL ID Act of 2005, Pub. L. No. 109-13, div. B, 119 Stat. 231, 302 (codified at 

10 Five years later, in the Violence Against Women and Department of Justice Reauthorization Act 
of 2005, Pub. L. No. 109-162, 119 Stat. 2960, Congress specified that, “[u]pon the approval of a 
petition as a VAWA self-petitioner, the alien . . . is eligible for work authorization.” Id. § 814(b) 
(codified at 8 U.S.C. § 1154(a)(1)(K)). One of the Act’s sponsors explained that while this provision 
was intended to “give[] DHS statutory authority to grant work authorization . . . without having to rely 
upon deferred action . . . [t]he current practice of granting deferred action to approved VAWA self-
petitioners should continue.” 151 Cong. Rec. 29334 (2005) (statement of Rep. Conyers). 
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49 U.S.C. § 30301 note), which makes a state-issued driver’s license or identifica-
tion card acceptable for federal purposes only if the state verifies, among other 
things, that the card’s recipient has “[e]vidence of [l]awful [s]tatus.” Congress 
specified that, for this purpose, acceptable evidence of lawful status includes proof 
of, among other things, citizenship, lawful permanent or temporary residence, or 
“approved deferred action status.” Id. § 202(c)(2)(B)(viii). 

B. 

The practice of granting deferred action, like the practice of setting enforce-
ment priorities, is an exercise of enforcement discretion rooted in DHS’s authority 
to enforce the immigration laws and the President’s duty to take care that the laws 
are faithfully executed. It is one of several mechanisms by which immigration 
officials, against a backdrop of limited enforcement resources, exercise their 
“broad discretion” to administer the removal system—and, more specifically, their 
discretion to determine whether “it makes sense to pursue removal” in particular 
circumstances. Arizona, 132 S. Ct. at 2499.  

Deferred action, however, differs in at least three respects from more familiar 
and widespread exercises of enforcement discretion. First, unlike (for example) the 
paradigmatic exercise of prosecutorial discretion in a criminal case, the conferral 
of deferred action does not represent a decision not to prosecute an individual for 
past unlawful conduct; it instead represents a decision to openly tolerate an 
undocumented alien’s continued presence in the United States for a fixed period 
(subject to revocation at the agency’s discretion). Second, unlike most exercises of 
enforcement discretion, deferred action carries with it benefits in addition to non-
enforcement itself; specifically, the ability to seek employment authorization and 
suspension of unlawful presence for purposes of 8 U.S.C. § 1182(a)(9)(B)(i) and 
(a)(9)(C)(i)(I). Third, class-based deferred action programs, like those for VAWA 
recipients and victims of Hurricane Katrina, do not merely enable individual 
immigration officials to select deserving beneficiaries from among those aliens 
who have been identified or apprehended for possible removal—as is the case with 
ad hoc deferred action—but rather set forth certain threshold eligibility criteria and 
then invite individuals who satisfy these criteria to apply for deferred action status.  

While these features of deferred action are somewhat unusual among exercises 
of enforcement discretion, the differences between deferred action and other 
exercises of enforcement discretion are less significant than they might initially 
appear. The first feature—the toleration of an alien’s continued unlawful pres-
ence—is an inevitable element of almost any exercise of discretion in immigration 
enforcement. Any decision not to remove an unlawfully present alien—even 
through an exercise of routine enforcement discretion—necessarily carries with it 
a tacit acknowledgment that the alien will continue to be present in the United 
States without legal status. Deferred action arguably goes beyond such tacit 
acknowledgment by expressly communicating to the alien that his or her unlawful 
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presence will be tolerated for a prescribed period of time. This difference is not, in 
our view, insignificant. But neither does it fundamentally transform deferred 
action into something other than an exercise of enforcement discretion: As we 
have previously noted, deferred action confers no lawful immigration status, 
provides no path to lawful permanent residence or citizenship, and is revocable at 
any time in the agency’s discretion. 

With respect to the second feature, the additional benefits deferred action con-
fers—the ability to apply for work authorization and the tolling of unlawful 
presence—do not depend on background principles of agency discretion under 
DHS’s general immigration authorities or the Take Care Clause at all, but rather 
depend on independent and more specific statutory authority rooted in the text of 
the INA. The first of those authorities, DHS’s power to prescribe which aliens are 
authorized to work in the United States, is grounded in 8 U.S.C. § 1324a(h)(3), 
which defines an “unauthorized alien” not entitled to work in the United States as 
an alien who is neither an LPR nor “authorized to be . . . employed by [the INA] 
or by the Attorney General [now the Secretary of Homeland Security].” This 
statutory provision has long been understood to recognize the authority of the 
Secretary (and the Attorney General before him) to grant work authorization to 
particular classes of aliens. See 8 C.F.R. § 274a.12; see also Perales v. Casillas, 
903 F.2d 1043, 1048–50 (5th Cir. 1990) (describing the authority recognized by 
section 1324a(h)(3) as “permissive” and largely “unfettered”).11 Although the INA 

11 Section 1324a(h)(3) was enacted in 1986 as part of IRCA. Before then, the INA contained no 
provisions comprehensively addressing the employment of aliens or expressly delegating the authority 
to regulate the employment of aliens to a responsible federal agency. INS assumed the authority to 
prescribe the classes of aliens authorized to work in the United States under its general responsibility to 
administer the immigration laws. In 1981, INS promulgated regulations codifying its existing 
procedures and criteria for granting employment authorization. See Employment Authorization to 
Aliens in the United States, 46 Fed. Reg. 25079, 25080–81 (May 5, 1981) (citing 8 U.S.C. § 1103(a)). 
Those regulations permitted certain categories of aliens who lacked lawful immigration status, 
including deferred action recipients, to apply for work authorization under certain circumstances. 
8 C.F.R. § 109.1(b)(7) (1982). In IRCA, Congress introduced a “comprehensive scheme prohibiting the 
employment of illegal aliens in the United States,” Hoffman Plastic Compounds, Inc. v. NLRB, 535 
U.S. 137, 147 (2002), to be enforced primarily through criminal and civil penalties on employers who 
knowingly employ an “unauthorized alien.” As relevant here, Congress defined an “unauthorized 
alien” barred from employment in the United States as an alien who “is not . . . either (A) an alien 
lawfully admitted for permanent residence, or (B) authorized to be so employed by this chapter or by 
the Attorney General.” 8 U.S.C. § 1324a(h)(3) (emphasis added). Shortly after IRCA was enacted, INS 
denied a petition to rescind its employment authorization regulation, rejecting an argument that “the 
phrase ‘authorized to be so employed by this Act or the Attorney General’ does not recognize the 
Attorney General’s authority to grant work authorization except to those aliens who have already been 
granted specific authorization by the Act.” Employment Authorization; Classes of Aliens Eligible, 52 
Fed. Reg. 46092, 46093 (Dec. 4, 1987). Because the same statutory phrase refers both to aliens 
authorized to be employed by the INA and aliens authorized to be employed by the Attorney General, 
INS concluded that the only way to give effect to both references is to conclude “that Congress, being 
fully aware of the Attorney General’s authority to promulgate regulations, and approving of the manner 
in which he has exercised that authority in this matter, defined ‘unauthorized alien’ in such fashion as 
to exclude aliens who have been authorized employment by the Attorney General through the 
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requires the Secretary to grant work authorization to particular classes of aliens, 
see, e.g., 8 U.S.C. § 1158(c)(1)(B) (aliens granted asylum), it places few limita-
tions on the Secretary’s authority to grant work authorization to other classes of 
aliens. Further, and notably, additional provisions of the INA expressly contem-
plate that the Secretary may grant work authorization to aliens lacking lawful 
immigration status—even those who are in active removal proceedings or, in 
certain circumstances, those who have already received final orders of removal. 
See id. § 1226(a)(3) (permitting the Secretary to grant work authorization to an 
otherwise work-eligible alien who has been arrested and detained pending a 
decision whether to remove the alien from the United States); id. § 1231(a)(7) 
(permitting the Secretary under certain narrow circumstances to grant work 
authorization to aliens who have received final orders of removal). Consistent with 
these provisions, the Secretary has long permitted certain additional classes of 
aliens who lack lawful immigration status to apply for work authorization, 
including deferred action recipients who can demonstrate an economic necessity 
for employment. See 8 C.F.R. § 274a.12(c)(14); see also id. § 274a.12(c)(8) 
(applicants for asylum), (c)(10) (applicants for cancellation of removal); supra 
note 11 (discussing 1981 regulations). 

The Secretary’s authority to suspend the accrual of unlawful presence of de-
ferred action recipients is similarly grounded in the INA. The relevant statutory 
provision treats an alien as “unlawfully present” for purposes of 8 U.S.C. 
§ 1182(a)(9)(B)(i) and (a)(9)(C)(i)(I) if he “is present in the United States after the
expiration of the period of stay authorized by the Attorney General.” 8 U.S.C. 
§ 1182(a)(9)(B)(ii). That language contemplates that the Attorney General (and
now the Secretary) may authorize an alien to stay in the United States without 
accruing unlawful presence under section 1182(a)(9)(B)(i) or section 
1182(a)(9)(C)(i). And DHS regulations and policy guidance interpret a “period of 
stay authorized by the Attorney General” to include periods during which an alien 
has been granted deferred action. See 8 C.F.R. § 214.14(d)(3); 28 C.F.R. 
§ 1100.35(b)(2); USCIS Consolidation of Guidance at 42.

 The final unusual feature of deferred action programs is particular to class-
based programs. The breadth of such programs, in combination with the first two 
features of deferred action, may raise particular concerns about whether immigra-
tion officials have undertaken to substantively change the statutory removal 
system rather than simply adapting its application to individual circumstances. But 
the salient feature of class-based programs—the establishment of an affirmative 
application process with threshold eligibility criteria—does not in and of itself 
cross the line between executing the law and rewriting it. Although every class-
wide deferred action program that has been implemented to date has established 

regulatory process, in addition to those who are authorized employment by statute.” Id.; see Commodity 
Futures Trading Comm’n v. Schor, 478 U.S. 833, 844 (1986) (stating that “considerable weight must 
be accorded” an agency’s “contemporaneous interpretation of the statute it is entrusted to administer”). 
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certain threshold eligibility criteria, each program has also left room for case-by-
case determinations, giving immigration officials discretion to deny applications 
even if the applicant fulfills all of the program criteria. See supra pp. 15–18. Like 
the establishment of enforcement priorities discussed in Part I, the establishment 
of threshold eligibility criteria can serve to avoid arbitrary enforcement decisions 
by individual officers, thereby furthering the goal of ensuring consistency across a 
large agency. The guarantee of individualized, case-by-case review helps avoid 
potential concerns that, in establishing such eligibility criteria, the Executive is 
attempting to rewrite the law by defining new categories of aliens who are 
automatically entitled to particular immigration relief. See Crowley Caribbean 
Transp., 37 F.3d at 676–77; see also Chaney, 470 U.S. at 833 n.4. Furthermore, 
while permitting potentially eligible individuals to apply for an exercise of 
enforcement discretion is not especially common, many law enforcement agencies 
have developed programs that invite violators of the law to identify themselves to 
the authorities in exchange for leniency.12 Much as is the case with those pro-
grams, inviting eligible aliens to identify themselves through an application 
process may serve the agency’s law enforcement interests by encouraging lower-
priority individuals to identify themselves to the agency. In so doing, the process 
may enable the agency to better focus its scarce resources on higher enforcement 
priorities. 

Apart from the considerations just discussed, perhaps the clearest indication 
that these features of deferred action programs are not per se impermissible is the 
fact that Congress, aware of these features, has repeatedly enacted legislation 
appearing to endorse such programs. As discussed above, Congress has not only 
directed that certain classes of aliens be made eligible for deferred action pro-
grams—and in at least one instance, in the case of VAWA beneficiaries, directed 
the expansion of an existing program—but also ranked evidence of approved 
deferred action status as evidence of “lawful status” for purposes of the REAL ID 
Act. These enactments strongly suggest that when DHS in the past has decided to 
grant deferred action to an individual or class of individuals, it has been acting in a 
manner consistent with congressional policy “‘rather than embarking on a frolic of 
its own.’” United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 139 

12 For example, since 1978, the Department of Justice’s Antitrust Division has implemented a 
“leniency program” under which a corporation that reveals an antitrust conspiracy in which it 
participated may receive a conditional promise that it will not be prosecuted. See Dep’t of Justice, 
Frequently Asked Questions Regarding the Antitrust Division’s Leniency Program and Model Leniency 
Letters (November 19, 2008), available at http://www.justice.gov/atr/public/criminal/239583.pdf (last 
visited Nov. 19, 2014); see also Internal Revenue Manual § 9.5.11.9(2) (Revised IRS Voluntary 
Disclosure Practice), available at http://www.irs.gov/uac/Revised-IRS-Voluntary-Disclosure-Practice 
(last visited Nov. 19, 2014) (explaining that a taxpayer’s voluntary disclosure of misreported tax 
information “may result in prosecution not being recommended”); U.S. Marshals Service, Fugitive Safe 
Surrender FAQs, available at http://www.usmarshals.gov/safesurrender/faqs.html (last visited Nov. 19, 
2014) (stating that fugitives who surrender at designated sites and times under the “Fugitive Safe 
Surrender” program are likely to receive “favorable consideration”).  
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(1985) (quoting Red Lion Broad. Co. v. FCC, 395 U.S. 367, 375 (1969)); cf. id. at 
137–39 (concluding that Congress acquiesced in an agency’s assertion of regulato-
ry authority by “refus[ing] . . . to overrule” the agency’s view after it was specifi-
cally “brought to Congress’[s] attention,” and further finding implicit congression-
al approval in legislation that appeared to acknowledge the regulatory authority in 
question); Dames & Moore v. Regan, 453 U.S. 654, 680 (1981) (finding that 
Congress “implicitly approved the practice of claim settlement by executive 
agreement” by enacting the International Claims Settlement Act of 1949, which 
“create[d] a procedure to implement” those very agreements).  

Congress’s apparent endorsement of certain deferred action programs does not 
mean, of course, that a deferred action program can be lawfully extended to any 
group of aliens, no matter its characteristics or its scope, and no matter the 
circumstances in which the program is implemented. Because deferred action, like 
the prioritization policy discussed above, is an exercise of enforcement discretion 
rooted in the Secretary’s broad authority to enforce the immigration laws and the 
President’s duty to take care that the laws are faithfully executed, it is subject to 
the same four general principles previously discussed. See supra pp. 6–7. Thus, 
any expansion of deferred action to new classes of aliens must be carefully 
scrutinized to ensure that it reflects considerations within the agency’s expertise, 
and that it does not seek to effectively rewrite the laws to match the Executive’s 
policy preferences, but rather operates in a manner consonant with congressional 
policy expressed in the statute. See supra pp. 6–7 (citing Youngstown, 343 U.S. at 
637, and Nat’l Ass’n of Home Builders, 551 U.S. at 658). Immigration officials 
cannot abdicate their statutory responsibilities under the guise of exercising 
enforcement discretion. See supra p. 7 (citing Chaney, 470 U.S. at 833 n.4). And 
any new deferred action program should leave room for individualized evaluation 
of whether a particular case warrants the expenditure of resources for enforcement. 
See supra p. 7 (citing Glickman, 96 F.3d at 1123, and Crowley Caribbean Transp., 
37 F.3d at 676–77). 

Furthermore, because deferred action programs depart in certain respects from 
more familiar and widespread exercises of enforcement discretion, particularly 
careful examination is needed to ensure that any proposed expansion of deferred 
action complies with these general principles, so that the proposed program does 
not, in effect, cross the line between executing the law and rewriting it. In 
analyzing whether the proposed programs cross this line, we will draw substantial 
guidance from Congress’s history of legislation concerning deferred action. In the 
absence of express statutory guidance, the nature of deferred action programs 
Congress has implicitly approved by statute helps to shed light on Congress’s own 
understandings about the permissible uses of deferred action. Those understand-
ings, in turn, help to inform our consideration of whether the proposed deferred 
action programs are “faithful[]” to the statutory scheme Congress has enacted. 
U.S. Const. art. II, § 3.  
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C. 

We now turn to the specifics of DHS’s proposed deferred action programs. 
DHS has proposed implementing a policy under which an alien could apply for, 
and would be eligible to receive, deferred action if he or she: (1) is not an en-
forcement priority under DHS policy; (2) has continuously resided in the United 
States since before January 1, 2010; (3) is physically present in the United States 
both when DHS announces its program and at the time of application for deferred 
action; (4) has a child who is a U.S. citizen or LPR; and (5) presents “no other 
factors that, in the exercise of discretion, make[] the grant of deferred action 
inappropriate.” Johnson Deferred Action Memorandum at 4. You have also asked 
about the permissibility of a similar program that would be open to parents of 
children who have received deferred action under the DACA program. We first 
address DHS’s proposal to implement a deferred action program for the parents of 
U.S. citizens and LPRs, and then turn to the permissibility of the program for 
parents of DACA recipients in the next section.  

1. 

We begin by considering whether the proposed program for the parents of U.S. 
citizens and LPRs reflects considerations within the agency’s expertise. DHS has 
offered two justifications for the proposed program for the parents of U.S. citizens 
and LPRs. First, as noted above, severe resource constraints make it inevitable that 
DHS will not remove the vast majority of aliens who are unlawfully present in the 
United States. Consistent with Congress’s instruction, DHS prioritizes the removal 
of individuals who have significant criminal records, as well as others who present 
dangers to national security, public safety, or border security. See supra p. 10. 
Parents with longstanding ties to the country and who have no significant criminal 
records or other risk factors rank among the agency’s lowest enforcement 
priorities; absent significant increases in funding, the likelihood that any individu-
al in that category will be determined to warrant the expenditure of severely 
limited enforcement resources is very low. Second, DHS has explained that the 
program would serve an important humanitarian interest in keeping parents 
together with children who are lawfully present in the United States, in situations 
where such parents have demonstrated significant ties to community and family in 
this country. See Shahoulian E-mail.  

With respect to DHS’s first justification, the need to efficiently allocate scarce 
enforcement resources is a quintessential basis for an agency’s exercise of 
enforcement discretion. See Chaney, 470 U.S. at 831. Because, as discussed 
earlier, Congress has appropriated only a small fraction of the funds needed for 
full enforcement, DHS can remove no more than a small fraction of the individu-
als who are removable under the immigration laws. See supra p. 9. The agency 
must therefore make choices about which violations of the immigration laws it 
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will prioritize and pursue. And as Chaney makes clear, such choices are entrusted 
largely to the Executive’s discretion. 470 U.S. at 831. 

The deferred action program DHS proposes would not, of course, be costless. 
Processing applications for deferred action and its renewal requires manpower and 
resources. See Arizona, 132 S. Ct. at 2521 (Scalia, J., concurring in part and 
dissenting in part). But DHS has informed us that the costs of administering the 
proposed program would be borne almost entirely by USCIS through the collec-
tion of application fees. See Shahoulian E-mail; see also 8 U.S.C. § 1356(m); 
8 C.F.R. § 103.7(b)(1)(i)(C), (b)(1)(i)(HH). DHS has indicated that the costs of 
administering the deferred action program would therefore not detract in any 
significant way from the resources available to ICE and CBP—the enforcement 
arms of DHS—which rely on money appropriated by Congress to fund their 
operations. See Shahoulian E-mail. DHS has explained that, if anything, the 
proposed deferred action program might increase ICE’s and CBP’s efficiency by 
in effect using USCIS’s fee-funded resources to enable those enforcement 
divisions to more easily identify non-priority aliens and focus their resources on 
pursuing aliens who are strong candidates for removal. See id. The proposed 
program, in short, might help DHS address its severe resource limitations, and at 
the very least likely would not exacerbate them. See id. 

DHS does not, however, attempt to justify the proposed program solely as a 
cost-saving measure, or suggest that its lack of resources alone is sufficient to 
justify creating a deferred action program for the proposed class. Rather, as noted 
above, DHS has explained that the program would also serve a particularized 
humanitarian interest in promoting family unity by enabling those parents of U.S. 
citizens and LPRs who are not otherwise enforcement priorities and who have 
demonstrated community and family ties in the United States (as evidenced by the 
length of time they have remained in the country) to remain united with their 
children in the United States. Like determining how best to respond to resource 
constraints, determining how to address such “human concerns” in the immigra-
tion context is a consideration that is generally understood to fall within DHS’s 
expertise. Arizona, 132 S. Ct. at 2499. 

This second justification for the program also appears consonant with congres-
sional policy embodied in the INA. Numerous provisions of the statute reflect a 
particular concern with uniting aliens with close relatives who have attained 
lawful immigration status in the United States. See, e.g., Fiallo v. Bell, 430 U.S. 
787, 795 n.6 (1977); INS v. Errico, 385 U.S. 214, 220 n.9 (1966) (“‘The legislative 
history of the Immigration and Nationality Act clearly indicates that the Con-
gress . . . was concerned with the problem of keeping families of United States 
citizens and immigrants united.’” (quoting H.R. Rep. No. 85-1199, at 7 (1957)). 
The INA provides a path to lawful status for the parents, as well as other immedi-
ate relatives, of U.S. citizens: U.S. citizens aged twenty-one or over may petition 
for parents to obtain visas that would permit them to enter and permanently reside 
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in the United States, and there is no limit on the overall number of such petitions 
that may be granted. See 8 U.S.C. § 1151(b)(2)(A)(i); see also Cuellar de Osorio, 
134 S. Ct. at 2197–99 (describing the process for obtaining a family-based 
immigrant visa). And although the INA contains no parallel provision permitting 
LPRs to petition on behalf of their parents, it does provide a path for LPRs to 
become citizens, at which point they too can petition to obtain visas for their 
parents. See, e.g., 8 U.S.C. § 1427(a) (providing that aliens are generally eligible 
to become naturalized citizens after five years of lawful permanent residence); id. 
§ 1430(a) (alien spouses of U.S. citizens become eligible after three years of
lawful permanent residence); Demore v. Kim, 538 U.S. 510, 544 (2003).13 
Additionally, the INA empowers the Attorney General to cancel the removal of, 
and adjust to lawful permanent resident status, aliens who have been physically 
present in the United States for a continuous period of not less than ten years, 
exhibit good moral character, have not been convicted of specified offenses, and 
have immediate relatives who are U.S. citizens or LPRs and who would suffer 
exceptional hardship from the alien’s removal. 8 U.S.C. § 1229b(b)(1). DHS’s 
proposal to focus on the parents of U.S. citizens and LPRs thus tracks a congres-
sional concern, expressed in the INA, with uniting the immediate families of 
individuals who have permanent legal ties to the United States. 

At the same time, because the temporary relief DHS’s proposed program would 
confer to such parents is sharply limited in comparison to the benefits Congress 
has made available through statute, DHS’s proposed program would not operate to 
circumvent the limits Congress has placed on the availability of those benefits. 
The statutory provisions discussed above offer the parents of U.S. citizens and 
LPRs the prospect of permanent lawful status in the United States. The cancella-
tion of removal provision, moreover, offers the prospect of receiving such status 

13 The INA does permit LPRs to petition on behalf of their spouses and children even before they 
have attained citizenship. See 8 U.S.C. § 1153(a)(2). However, the exclusion of LPRs’ parents from 
this provision does not appear to reflect a congressional judgment that, until they attain citizenship, 
LPRs lack an interest in being united with their parents comparable to their interest in being united with 
their other immediate relatives. The distinction between parents and other relatives originated with a 
1924 statute that exempted the wives and minor children of U.S. citizens from immigration quotas, 
gave “preference status”—eligibility for a specially designated pool of immigrant visas—to other 
relatives of U.S. citizens, and gave no favorable treatment to the relatives of LPRs. Immigration Act of 
1924, Pub. L. No. 68-139, §§ 4(a), 6, 43 Stat. 153, 155–56. In 1928, Congress extended preference 
status to LPRs’ wives and minor children, reasoning that because such relatives would be eligible for 
visas without regard to any quota when their LPR relatives became citizens, granting preference status 
to LPRs’ wives and minor children would “hasten[]” the “family reunion.” S. Rep. No. 70-245, at 2 
(1928); see Act of May 29, 1928, ch. 914, 45 Stat. 1009, 1009–10. The special visa status for wives and 
children of LPRs thus mirrored, and was designed to complement, the special visa status given to wives 
and minor children of U.S. citizens. In 1965, Congress eliminated the basis on which the distinction 
had rested by exempting all “immediate relatives” of U.S. citizens, including parents, from numerical 
restrictions on immigration. Pub. L. No. 89-236, § 1, 79 Stat. 911, 911. But it did not amend eligibility 
for preference status for relatives of LPRs to reflect that change. We have not been able to discern any 
rationale for this omission in the legislative history or statutory text of the 1965 law.  
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immediately, without the delays generally associated with the family-based 
immigrant visa process. DHS’s proposed program, in contrast, would not grant the 
parents of U.S. citizens and LPRs any lawful immigration status, provide a path to 
permanent residence or citizenship, or otherwise confer any legally enforceable 
entitlement to remain in the United States. See USCIS SOP at 3. It is true that, as 
we have discussed, a grant of deferred action would confer eligibility to apply for 
and obtain work authorization, pursuant to the Secretary’s statutory authority to 
grant such authorization and the longstanding regulations promulgated thereunder. 
See supra pp. 13, 21–22. But unlike the automatic employment eligibility that 
accompanies LPR status, see 8 U.S.C. § 1324a(h)(3), this authorization could be 
granted only on a showing of economic necessity, and would last only for the 
limited duration of the deferred action grant, see 8 C.F.R. § 274a.12(c)(14).  

The other salient features of the proposal are similarly consonant with con-
gressional policy. The proposed program would focus on parents who are not 
enforcement priorities under the prioritization policy discussed above—a policy 
that, as explained earlier, comports with the removal priorities set by Congress. 
See supra p. 10. The continuous residence requirement is likewise consistent 
with legislative judgments that extended periods of continuous residence are 
indicative of strong family and community ties. See IRCA, Pub. L. No. 99-603, 
§ 201(a), 100 Stat. 3359, 3394 (1986) (codified as amended at 8 U.S.C.
§ 1255a(a)(2)) (granting lawful status to certain aliens unlawfully present in the
United States since January 1, 1982); id. § 302(a) (codified as amended at 
8 U.S.C. § 1160) (granting similar relief to certain agricultural workers); H.R. 
Rep. No. 99-682, pt. 1, at 49 (1986) (stating that aliens present in the United 
States for five years “have become a part of their communities[,] . . . have strong 
family ties here which include U.S. citizens and lawful residents[,] . . . have 
built social networks in this country[, and] . . . have contributed to the United 
States in myriad ways”); S. Rep. No. 99-132, at 16 (1985) (deporting aliens who 
“have become well settled in this country” would be a “wasteful use of the 
Immigration and Naturalization Service’s limited enforcement resources”); see 
also Arizona, 132 S. Ct. at 2499 (noting that “[t]he equities of an individual 
case” turn on factors “including whether the alien has . . . long ties to the 
community”).  

We also do not believe DHS’s proposed program amounts to an abdication of 
its statutory responsibilities, or a legislative rule overriding the commands of the 
statute. As discussed earlier, DHS’s severe resource constraints mean that, unless 
circumstances change, it could not as a practical matter remove the vast majority 
of removable aliens present in the United States. The fact that the proposed 
program would defer the removal of a subset of these removable aliens—a subset 
that ranks near the bottom of the list of the agency’s removal priorities—thus does 
not, by itself, demonstrate that the program amounts to an abdication of DHS’s 
responsibilities. And the case-by-case discretion given to immigration officials 
under DHS’s proposed program alleviates potential concerns that DHS has 
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abdicated its statutory enforcement responsibilities with respect to, or created a 
categorical, rule-like entitlement to immigration relief for, the particular class of 
aliens eligible for the program. An alien who meets all the criteria for deferred 
action under the program would receive deferred action only if he or she “pre-
sent[ed] no other factors that, in the exercise of discretion,” would “make[] the 
grant of deferred action inappropriate.” Johnson Deferred Action Memorandum 
at 4. The proposed policy does not specify what would count as such a factor; it 
thus leaves the relevant USCIS official with substantial discretion to determine 
whether a grant of deferred action is warranted. In other words, even if an alien is 
not a removal priority under the proposed policy discussed in Part I, has continu-
ously resided in the United States since before January 1, 2010, is physically 
present in the country, and is a parent of an LPR or a U.S. citizen, the USCIS 
official evaluating the alien’s deferred action application must still make a 
judgment, in the exercise of her discretion, about whether that alien presents any 
other factor that would make a grant of deferred action inappropriate. This feature 
of the proposed program ensures that it does not create a categorical entitlement to 
deferred action that could raise concerns that DHS is either impermissibly 
attempting to rewrite or categorically declining to enforce the law with respect to a 
particular group of undocumented aliens. 

Finally, the proposed deferred action program would resemble in material 
respects the kinds of deferred action programs Congress has implicitly approved in 
the past, which provides some indication that the proposal is consonant not only 
with interests reflected in immigration law as a general matter, but also with 
congressional understandings about the permissible uses of deferred action. As 
noted above, the program uses deferred action as an interim measure for a group 
of aliens to whom Congress has given a prospective entitlement to lawful immi-
gration status. While Congress has provided a path to lawful status for the parents 
of U.S. citizens and LPRs, the process of obtaining that status “takes time.” 
Cuellar de Osorio, 134 S. Ct. at 2199. The proposed program would provide a 
mechanism for families to remain together, depending on their circumstances, for 
some or all of the intervening period.14 Immigration officials have on several 

14 DHS’s proposed program would likely not permit all potentially eligible parents to remain 
together with their children for the entire duration of the time until a visa is awarded. In particular, 
undocumented parents of adult citizens who are physically present in the country would be ineligible to 
adjust their status without first leaving the country if they had never been “inspected and admitted or 
paroled into the United States.” 8 U.S.C. § 1255(a) (permitting the Attorney General to adjust to 
permanent resident status certain aliens present in the United States if they become eligible for 
immigrant visas). They would thus need to leave the country to obtain a visa at a U.S. consulate 
abroad. See id. § 1201(a); Cuellar de Osorio, 134 S. Ct. at 2197–99. But once such parents left the 
country, they would in most instances become subject to the 3- or 10-year bar under 8 U.S.C. 
§ 1182(a)(9)(B)(i) and therefore unable to obtain a visa unless they remained outside the country for 
the duration of the bar. DHS’s proposed program would nevertheless enable other families to stay 
together without regard to the 3- or 10-year bar. And even as to those families with parents who would 
become subject to that bar, the proposed deferred action program would have the effect of reducing the 
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occasions deployed deferred action programs as interim measures for other classes 
of aliens with prospective entitlements to lawful immigration status, including 
VAWA self-petitioners, bona fide T and U visa applicants, certain immediate 
family members of certain U.S. citizens killed in combat, and certain immediate 
family members of aliens killed on September 11, 2001. As noted above, each of 
these programs has received Congress’s implicit approval—and, indeed, in the 
case of VAWA self-petitioners, a direction to expand the program beyond its 
original bounds. See supra pp. 18–20.15 In addition, much like these and other 
programs Congress has implicitly endorsed, the program serves substantial and 
particularized humanitarian interests. Removing the parents of U.S. citizens and 
LPRs—that is, of children who have established permanent legal ties to the United 
States—would separate them from their nuclear families, potentially for many 
years, until they were able to secure visas through the path Congress has provided. 
During that time, both the parents and their U.S. citizen or LPR children would be 
deprived of both the economic support and the intangible benefits that families 
provide. 

We recognize that the proposed program would likely differ in size from these 
prior deferred action programs. Although DHS has indicated that there is no 
reliable way to know how many eligible aliens would actually apply for or would 
be likely to receive deferred action following individualized consideration under 
the proposed program, it has informed us that approximately 4 million individuals 
could be eligible to apply. See Shahoulian E-mail. We have thus considered 
whether the size of the program alone sets it at odds with congressional policy or 
the Executive’s duties under the Take Care Clause. In the absence of express 
statutory guidance, it is difficult to say exactly how the program’s potential size 
bears on its permissibility as an exercise of executive enforcement discretion. But 
because the size of DHS’s proposed program corresponds to the size of a popula-
tion to which Congress has granted a prospective entitlement to lawful status 

amount of time the family had to spend apart, and could enable them to adjust the timing of their 
separation according to, for example, their children’s needs for care and support. 

15 Several extended voluntary departure programs have been animated by a similar rationale, and 
the most prominent of these programs also received Congress’s implicit approval. In particular, as 
noted above, the Family Fairness policy, implemented in 1990, authorized granting extended voluntary 
departure and work authorization to the estimated 1.5 million spouses and children of aliens granted 
legal status under IRCA—aliens who would eventually “acquire lawful permanent resident status” and 
be able to petition on behalf of their family members. Family Fairness Memorandum at 1; see supra 
pp. 14–15. Later that year, Congress granted the beneficiaries of the Family Fairness program an 
indefinite stay of deportation. See Immigration Act of 1990, Pub. L. No. 101-649, § 301, 104 Stat. 
4978, 5030. Although it did not make that grant of relief effective for nearly a year, Congress clarified 
that “the delay in effectiveness of this section shall not be construed as reflecting a Congressional 
belief that the existing family fairness program should be modified in any way before such date.” Id. 
§ 301(g). INS’s policies for qualifying Third Preference visa applicants and nurses eligible for H-1 
nonimmigrant status likewise extended to aliens with prospective entitlements to lawful status. See 
supra p. 14. 
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without numerical restriction, it seems to us difficult to sustain an argument, based 
on numbers alone, that DHS’s proposal to grant a limited form of administrative 
relief as a temporary interim measure exceeds its enforcement discretion under the 
INA. Furthermore, while the potential size of the program is large, it is neverthe-
less only a fraction of the approximately 11 million undocumented aliens who 
remain in the United States each year because DHS lacks the resources to remove 
them; and, as we have indicated, the program is limited to individuals who would 
be unlikely to be removed under DHS’s proposed prioritization policy. There is 
thus little practical danger that the program, simply by virtue of its size, will 
impede removals that would otherwise occur in its absence. And although we are 
aware of no prior exercises of deferred action of the size contemplated here, INS’s 
1990 Family Fairness policy, which Congress later implicitly approved, made a 
comparable fraction of undocumented aliens—approximately four in ten—
potentially eligible for discretionary extended voluntary departure relief. Compare 
CRS Immigration Report at 22 (estimating the Family Fairness policy extended to 
1.5 million undocumented aliens), with Office of Policy and Planning, INS, 
Estimates of the Unauthorized Immigrant Population Residing in the United 
States: 1990 to 2000 at 10 (2003) (estimating an undocumented alien population 
of 3.5 million in 1990); see supra notes 5 & 15 (discussing extended voluntary 
departure and Congress’s implicit approval of the Family Fairness policy). This 
suggests that DHS’s proposed deferred action program is not, simply by virtue of 
its relative size, inconsistent with what Congress has previously considered a 
permissible exercise of enforcement discretion in the immigration context. 

In light of these considerations, we believe the proposed expansion of deferred 
action to the parents of U.S. citizens and LPRs is lawful. It reflects considera-
tions—responding to resource constraints and to particularized humanitarian 
concerns arising in the immigration context—that fall within DHS’s expertise. It is 
consistent with congressional policy, since it focuses on a group—law-abiding 
parents of lawfully present children who have substantial ties to the community—
that Congress itself has granted favorable treatment in the immigration process. 
The program provides for the exercise of case-by-case discretion, thereby avoiding 
creating a rule-like entitlement to immigration relief or abdicating DHS’s en-
forcement responsibilities for a particular class of aliens. And, like several 
deferred action programs Congress has approved in the past, the proposed program 
provides interim relief that would prevent particularized harm that could otherwise 
befall both the beneficiaries of the program and their families. We accordingly 
conclude that the proposed program would constitute a permissible exercise of 
DHS’s enforcement discretion under the INA.  

2. 

We now turn to the proposed deferred action program for the parents of DACA 
recipients. The relevant considerations are, to a certain extent, similar to those 
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discussed above: Like the program for the parents of U.S. citizens and LPRs, the 
proposed program for parents of DACA recipients would respond to severe 
resource constraints that dramatically limit DHS’s ability to remove aliens who are 
unlawfully present, and would be limited to individuals who would be unlikely to 
be removed under DHS’s proposed prioritization policy. And like the proposed 
program for LPRs and U.S. citizens, the proposed program for DACA parents 
would preserve a significant measure of case-by-case discretion not to award 
deferred action even if the general eligibility criteria are satisfied. 

But the proposed program for parents of DACA recipients is unlike the pro-
posed program for parents of U.S. citizens and LPRs in two critical respects. First, 
although DHS justifies the proposed program in large part based on considerations 
of family unity, the parents of DACA recipients are differently situated from the 
parents of U.S. citizens and LPRs under the family-related provisions of the 
immigration law. Many provisions of the INA reflect Congress’s general concern 
with not separating individuals who are legally entitled to live in the United States 
from their immediate family members. See, e.g., 8 U.S.C. § 1151(b)(2)(A)(i) 
(permitting citizens to petition for parents, spouses and children); id. 
§ 1229b(b)(1) (allowing cancellation of removal for relatives of citizens and
LPRs). But the immigration laws do not express comparable concern for uniting 
persons who lack lawful status (or prospective lawful status) in the United States 
with their families. DACA recipients unquestionably lack lawful status in the 
United States. See DACA Toolkit at 8 (“Deferred action . . . does not provide you 
with a lawful status.”). Although they may presumptively remain in the United 
States, at least for the duration of the grant of deferred action, that grant is both 
time-limited and contingent, revocable at any time in the agency’s discretion. 
Extending deferred action to the parents of DACA recipients would therefore 
expand family-based immigration relief in a manner that deviates in important 
respects from the immigration system Congress has enacted and the policies that 
system embodies. 

Second, as it has been described to us, the proposed deferred action program 
for the parents of DACA recipients would represent a significant departure from 
deferred action programs that Congress has implicitly approved in the past. 
Granting deferred action to the parents of DACA recipients would not operate as 
an interim measure for individuals to whom Congress has given a prospective 
entitlement to lawful status. Such parents have no special prospect of obtaining 
visas, since Congress has not enabled them to self-petition—as it has for VAWA 
self-petitioners and individuals eligible for T or U visas—or enabled their 
undocumented children to petition for visas on their behalf. Nor would granting 
deferred action to parents of DACA recipients, at least in the absence of other 
factors, serve interests that are comparable to those that have prompted implemen-
tation of deferred action programs in the past. Family unity is, as we have 
discussed, a significant humanitarian concern that underlies many provisions of 
the INA. But a concern with furthering family unity alone would not justify the 
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proposed program, because in the absence of any family member with lawful 
status in the United States, it would not explain why that concern should be 
satisfied by permitting family members to remain in the United States. The 
decision to grant deferred action to DACA parents thus seems to depend critically 
on the earlier decision to make deferred action available to their children. But we 
are aware of no precedent for using deferred action in this way, to respond to 
humanitarian needs rooted in earlier exercises of deferred action. The logic 
underlying such an expansion does not have a clear stopping point: It would 
appear to argue in favor of extending relief not only to parents of DACA recipi-
ents, but also to the close relatives of any alien granted deferred action through 
DACA or any other program, those relatives’ close relatives, and perhaps the 
relatives (and relatives’ relatives) of any alien granted any form of discretionary 
relief from removal by the Executive.  

For these reasons, the proposed deferred action program for the parents of 
DACA recipients is meaningfully different from the proposed program for the 
parents of U.S. citizens and LPRs. It does not sound in Congress’s concern for 
maintaining the integrity of families of individuals legally entitled to live in the 
United States. And unlike prior deferred action programs in which Congress has 
acquiesced, it would treat the Executive’s prior decision to extend deferred action 
to one population as justifying the extension of deferred action to additional 
populations. DHS, of course, remains free to consider whether to grant deferred 
action to individual parents of DACA recipients on an ad hoc basis. But in the 
absence of clearer indications that the proposed class-based deferred action 
program for DACA parents would be consistent with the congressional policies 
and priorities embodied in the immigration laws, we conclude that it would not be 
permissible. 

III. 

In sum, for the reasons set forth above, we conclude that DHS’s proposed 
prioritization policy and its proposed deferred action program for parents of U.S. 
citizens and lawful permanent residents would be legally permissible, but that the 
proposed deferred action program for parents of DACA recipients would not be 
permissible. 

 KARL R. THOMPSON 
 Principal Deputy Assistant Attorney General 
 Office of Legal Counsel 
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Office of Immigration Statistics  
POLICY DIRECTORATE

Immigration Enforcement Actions: 2013
JOHN F. SIMANSKI

Each year, the Department of Homeland Security (DHS) undertakes immigration enforcement actions 
involving hundreds of thousands of aliens who may be or are in violation of U.S. immigration laws. 
These actions include the apprehension or arrest, detention, return, and removal from the United 
States of aliens (see Box 1). Aliens may be removable from the United States for violations including 
illegally entering the United States, failing to abide by the terms and conditions of admission, or 
committing crimes. Primary responsibility for the enforcement of immigration law within DHS 
rests with U.S. Customs and Border Protection (CBP), U.S. Immigration and Customs Enforcement 
(ICE) and U.S. Citizenship and Immigration Services (USCIS). CBP is generally responsible for 
immigration enforcement at and between the ports of entry, and ICE is generally responsible for 
interior enforcement, and detention and removal operations. USCIS is generally responsible for the 
administration of immigration and naturalization functions (see APPENDIX).

This Office of Immigration Statistics (OIS) Annual Report 
presents information on aliens determined inadmissible, 
apprehended, arrested, detained, returned, or removed, 
during 2013.1 Key findings in this report include:

• CBP determined approximately 204,000 aliens were
inadmissible.

• DHS apprehended approximately 662,000 aliens; 64
percent were citizens of Mexico.

• ICE detained nearly 441,000 aliens.

• Approximately 178,000 aliens were returned to their
home countries through processes that did not
require a removal order.

• DHS removed approximately 438,000 aliens from the
United States.2 The leading countries of origin for
those removed were Mexico (72 percent), Guatemala
(11 percent), Honduras (8.3 percent), and El Salvador
(4.8 percent).

• Expedited removal orders accounted for 44 percent,
of all removals.

• Reinstatements of final orders accounted for 39
percent, of all removals.

• ICE removed approximately 198,000 known criminal
aliens from the United States.3

1  In this report, years refer to fiscal years (October 1 to September 30). 

2   Includes removals, counted in the year the events occurred, by both ICE and CBP. 
Removals and returns are reported separately. 

3   Refers to persons removed who have a prior criminal conviction. 

ENFORCEMENT ACTIONS PROCESS

Inspection Process

All aliens who are applicants for admission or otherwise 
seeking admission or readmission to or transit through 
the United States are inspected. CBP officers within the 
Office of Field Operations (OFO) determine the admis-
sibility of aliens who are applying for admission to the 
United States at designated ports of entry. Applicants for 
admission determined to be inadmissible may be, as 
appropriate, permitted to voluntarily withdraw their 
application for admission and return to their home 
country, processed for expedited removal or referred to 
an immigration judge for removal proceedings. CBP 
officers may transfer aliens issued a charging document 
(e.g., Notice to Appear (NTA), Notice of Referral to an 
Immigration Judge) to ICE for detention and custody 
determinations. Aliens who apply under the Visa Waiver 
Program (VWP) who are found to be inadmissible are 
refused admission without referral to an immigration 
judge, per Section 217 of the Immigration and 
Nationality Act (INA), unless the alien requests asylum.

Apprehension Process

Aliens who enter without inspection between ports of 
entry and are apprehended by U.S. Border Patrol (USBP) 
of CBP may be, as appropriate, removed, permitted to 
return to their country, or issued a NTA to commence 
proceedings before the immigration court. Aliens issued a 
charging document are either transferred to ICE for deten-
tion and custody determinations pending a hearing or 
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BOX 1. 

Definitions of Immigration Enforcement Terms
Administrative Removal: The removal of an alien not admitted for 
permanent residence, or of an alien admitted for permanent residence 
on a conditional basis pursuant to section 216 of the INA, under a 
DHS order based on the determination that the individual has been 
convicted of an aggravated felony (INA § 238(b)(1)). The alien may 
be removed without a hearing before an immigration judge.

Alien: A person who is not a citizen or national of the United States. 

Deportable Alien: An alien inspected and admitted into the United 
States but who is subject to removal under INA § 237(a).

Detention: The physical custody of an alien in order to hold him/her, 
pending a determination on whether the alien is to be removed from 
the United States or awaiting return transportation to his/her country 
of citizenship after a final order of removal has been entered.

Expedited Removal: The removal without a hearing before an 
immigration judge of an alien arriving in the United States who is 
inadmissible because the individual does not possess valid entry 
documents or is inadmissible for fraud or misrepresentation of 
material fact; or the removal of an alien who has not been admitted 
or paroled in the United States and who has not affirmatively shown 
to the satisfaction of an immigration officer, that the alien had been 
physically present in the United States for the immediately preceding 
2-year period (INA § 235(b)(1)(A)).

Inadmissible Alien: An alien who is ineligible to receive a visa and 
ineligible to be admitted to the United States, according to the pro-
visions of INA § 212(a).

Reinstatement of Final Removal Orders: The removal of an alien 
on the reinstatement of a prior removal order, where the alien 
departed the United States under an order of removal and illegally 
re-entered the United States (INA § 241(a)(5)). The alien may be 
removed without a hearing before an immigration judge.

Removable Alien: An alien who is inadmissible or deportable 
(INA § 240(e)(2)).

Removal: The compulsory and confirmed movement of an inadmis-
sible or deportable alien out of the United States based on an order 
of removal. An alien who is removed has administrative or criminal 
consequences placed on subsequent reentry.

Return: The confirmed movement of an inadmissible or deportable 
alien out of the United States not based on an order of removal.

released on their own recognizance. Beginning in FY12, USBP 
implemented the Consequence Delivery System (CDS) across all sec-
tors. CDS guides USBP agents through a process designed to uniquely 
evaluate each subject and identify the ideal consequences to deliver 
to impede and deter further illegal activity. CDS consequences can 
include administrative, criminal, or programmatic actions. 

Aliens unlawfully present in the United States and those lawfully 
present who are subject to removal may be identified and appre-
hended by ICE within the interior of the United States. The 
agency’s two primary operating components are Homeland 
Security Investigations (HSI) and Enforcement and Removal 
Operations (ERO). ICE may identify aliens in violation of their sta-
tus for removal while they are incarcerated, during worksite 
enforcement operations, or through other means. Aliens appre-
hended by ICE are generally subject to the same consequences as 
aliens who are apprehended by USBP.

Benefit Denial

USCIS has authority to issue an NTA or otherwise refer an alien for 
removal proceedings upon determining that an alien is inadmissi-
ble or has violated immigration law pursuant to INA Sections 212 
and 237. USCIS will also issue an NTA when required by statute or 
regulation,4 e.g., termination of conditional permanent resident 
status, denial of asylum application, termination of refugee status, 
or positive credible fear determination.

4  As authorized by Revised Guidance for the Referral of Cases and Issuance of Notices to Appear 
(NTAs) in Cases Involving Inadmissible and Removable Aliens, PM 602-0050, November 7, 2011. 
http://www.uscis.gov/sites/default/files/USCIS/Laws/Memoranda/Static_Files_Memoranda/
NTA%20PM%20%28Approved%20as%20final%2011-7-11%29.pdf

Detention Process 

Following arrest or transfer of custody from CBP, ICE ERO makes 
custody redeterminations, which may result in detention or 
release on bond, orders of supervision, or orders of recognizance. 
An alien may be detained during the pendency of removal pro-
ceedings, and, if an alien is ordered removed, the alien may be 
detained for a certain period of time pending repatriation.

Removal Process

Removal proceedings include the administrative process that leads to 
the removal of an alien pursuant to Sections 237 or 212 of the INA.

Unless eligible for relief, the most common dispositions for aliens 
found within the United States, are returns, expedited removals, 
reinstatements of final orders and removal obtained through 
removal proceedings.

Return. Certain apprehended aliens who appear to be inadmissible or 
deportable may be offered the opportunity to voluntarily return to 
their home country in lieu of formal removal proceedings before an 
immigration judge.5 Generally, aliens waive their right to a hearing, 
remain in custody, and, if applicable, agree to depart the United 
States under supervision. Some aliens apprehended within the 
United States may agree to voluntarily depart and pay the expense of 
departing. Voluntary departure may be granted by an immigration 

judge, during an immigration hearing or prior to an immigration 
hearing by certain DHS officials.

5  Examples include voluntary departure under INA § 240B, VWP returns under INA § 217(b), crew-
members under INA § 252(b) and stowaways under INA § 217(b).

Expedited Removal. DHS officers and agents may order the expedited 
removal of certain aliens who are inadmissible because they do 
not possess valid entry documents or are inadmissible for fraud or 
misrepresentation of material fact; or because the alien, who has 
not been admitted or paroled in the United State, has not affirma-
tively shown to the satisfaction of an immigration officer, that the 
alien had been physically present in the United States for the 
immediately preceding 2-year period. Aliens placed in expedited 
removal proceedings are generally not entitled to immigration 
proceedings before an immigration judge unless the alien is 

2
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seeking asylum or makes a claim to legal status in the United 
States. An expedited removal order issued by a DHS officer is 
equivalent to a removal order issued by an immigration judge.

Reinstatement of Final Removal Orders. Section 241(a)(5) of the INA permits 
DHS to reinstate final removal orders, without further hearing or 
review, for aliens who were removed or departed voluntarily under 
an order of removal and who illegally re-entered the United States.

Removal Proceedings. Aliens not immediately returned or processed for 
removal by a DHS officer, e.g. due to a fear of return or because the 
alien has applied for certain forms of adjustment of status, may be 
issued an NTA for an immigration hearing and may be transferred 
to ICE for a custody determination, which may result in detention 
or release on bond, orders of supervision, or orders of recognizance. 
Removal hearings before an immigration court may result in a vari-
ety of outcomes including an order of removal; a grant of voluntary 
departure at the alien’s expense (considered a “return”); a grant of 
certain forms of relief or protection from removal, which could 
include adjustment to lawful permanent resident status; or termina-
tion of proceedings. Decisions of immigration judges can be 
appealed to the Board of Immigration Appeals.

The penalties associated with removal include not only the removal 
itself but also possible fines, imprisonment for up to ten years for 
those who fail to appear at hearings or who fail to depart, and a bar 
to future legal entry.6 The imposition and extent of these penalties 
depend upon the individual circumstances of the case.

6 The bar is permanent for aggravated felons and up to 20 years for certain other aliens.

DATA7

7  CBP data (apprehensions, inadmissible aliens, removals, and returns) are current as of November 
2013. ICE ERO apprehension data are current as of October 2013. ICE HSI data are current as 
of October 2013. ICE removal and return data are current as of January 2014. USCIS NTA data 
current as of May 2014.

Apprehension and inadmissibility data are collected in the 
Enforcement Integrated Database (EID) using Form I-213, Seized 
Asset and Case Tracking System (SEACATS), and EID Arrest 
Graphical User Interface for Law Enforcement (EAGLE). Data on 
individuals detained are collected through the ICE ENFORCE Alien 
Detention Module (EADM) and the ENFORCE Alien Removal 

Table 1. 

Apprehensions by Program and Country of Nationality: Fiscal Years 2011 to 2013 
(Countries ranked by 2013 apprehensions)

Program and country of nationality

2013 2012 2011

Number Percent Number Percent Number Percent

PROGRAM

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 662,483 100.0 671,327 100.0 678,606 100.0

CBP U.S. Border Patrol . . . . . . . . . . . . . . . . . . . . . . . 420,789 63.5 364,768 54.3 340,252 50.1

Southwest sectors (sub-total) . . . . . . . . . . . . . . . . 414,397 62.6 356,873 53.2 327,577 48.3

ICE Enforcement and Removal Operations . . . . . . . . . 229,698 34.7 290,622 43.3 322,093 47.5

ICE Homeland Security Investigations  . . . . . . . . . . . . 11,996 1.8 15,937 2.4 16,261 2.4

COUNTRY OF NATIONALITY

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 662,483 100.0 671,327 100.0 678,606 100.0

Mexico  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 424,978 64.1 468,766 69.8 517,472 76.3

Guatemala . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 73,208 11.1 57,486 8.6 41,708 6.1

Honduras. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 64,157 9.7 50,771 7.6 31,189 4.6

El Salvador  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 51,226 7.7 38,976 5.8 27,652 4.1

Ecuador . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5,680 0.9 4,374 0.7 3,298 0.5

Dominican Republic . . . . . . . . . . . . . . . . . . . . . . . . . 3,893 0.6 4,506 0.7 4,433 0.7

Cuba . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,809 0.4 4,121 0.6 4,801 0.7

Nicaragua  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,712 0.4 2,532 0.4 2,278 0.3

Jamaica . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,147 0.3 2,655 0.4 2,862 0.4

Haiti  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,992 0.3 1,492 0.2 1,351 0.2

All other countries, including unknown . . . . . . . . . . . . 29,681 4.5 35,648 5.3 41,562 6.1

Source: U.S. Department of Homeland Security, Enforcement Integrated Database (EID); Seized Asset and Case Tracking System (SEACATS); EID Arrest Graphical User Interface for Law Enforcement (EAGLE); CBP 
U.S. Border Patrol data for 2013 are current as of November 2013, 2012 are current as of November 2012, 2011 are current as of December 2011; ICE Enforcement and Removal Operations data for 2013 are 
current as of October 2013, 2012 are current as of October 2012, 2011 are current as of January 2012; Homeland Security Investigations data for 2013 are current as of October 2013, 2012 are current as of 
October 2012, 2011 are current as of June 2012.
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Module (EARM). Data on USCIS NTAs 
are collected using the USCIS NTA 
Database. Data on individuals removed or 
returned are collected through both 
EARM and EID.

The data on enforcement actions (e.g., 
inadmissible aliens, apprehensions, NTAs, 
and removals) relate to events. For exam-
ple, an alien may be apprehended more 
than once, and each apprehension would 
count as a separate record. Removals and 
returns are reported separately and counted 
in the years the events occurred. Data 
appearing for a given year may change in 
subsequent years due to updating of the 
data series.8

8  Arrests under INA § 287(g) are included in ICE ERO appre-
hension data for 2011 to 2013.

TRENDS AND CHARACTERISTICS 
OF ENFORCEMENT ACTIONS

Apprehensions

DHS made 662,483 apprehensions in 
2013 (see Table 1). The U.S. Border Patrol 
was responsible for 420,789 or 64 per-
cent (see Figure 1) of all apprehensions. 
Ninety-eight percent of USBP apprehen-
sions occurred along the Southwest 
border. ICE ERO made 229,698 adminis-
trative arrests and ICE HSI made 11,996 
administrative arrests.9

9  An administrative arrest refers to the arrest of an alien who is 
charged with an immigration violation. Administrative arrests 
are included in the DHS apprehension totals.

Nationality of All Apprehended Aliens. In 2013, 
Mexican nationals accounted for 64 per-
cent of al l  al iens apprehended by 
Immigration and Customs Enforcement or 
the U.S. Border Patrol, down from 70 per-
cent in 2012. The next leading countries 
were Guatemala (11 percent), Honduras 
(9.7 percent), and El Salvador (7.7 per-
cent). These four countries accounted for 
93 percent of all apprehensions. 

Nationality of Aliens Apprehended by Border Patrol. 
Non-Mexican aliens accounted for 36 per-
cent of all USBP apprehensions in 2013, up 
from 27 percent in 2012. USBP apprehen-
sions of non-Mexican aliens increased 182 
percent from 2011 to 2013.

Table 2. 

Apprehensions by U.S. Border Patrol Sector: Fiscal Years 2011 to 2013 
(Sectors ranked by 2013 apprehensions)

4

U.S. Border Patrol Sector

2013 2012 2011

Number Percent Number Percent Number Percent

Total  . . . . . . . . . . . . . . . . . 420,789 100.0 364,768 100.0 340,252 100.0
Rio Grande Valley, TX  . . . . . . . 154,453 36.7 97,762 26.8 59,243 17.4
Tucson, AZ . . . . . . . . . . . . . . . 120,939 28.7 120,000 32.9 123,285 36.2
Laredo, TX . . . . . . . . . . . . . . . 50,749 12.1 44,872 12.3 36,053 10.6

San Diego, CA . . . . . . . . . . . . 27,496 6.5 28,461 7.8 42,447 12.5
Del Rio, TX . . . . . . . . . . . . . . . 23,510 5.6 21,720 6.0 16,144 4.7
EL Centro, CA . . . . . . . . . . . . . 16,306 3.9 23,916 6.6 30,191 8.9
EL Paso, TX . . . . . . . . . . . . . . 11,154 2.7 9,678 2.7 10,345 3.0
Yuma, AZ . . . . . . . . . . . . . . . . 6,106 1.5 6,500 1.8 5,833 1.7
Big Bend, TX*  . . . . . . . . . . . . 3,684 0.9 3,964 1.1 4,036 1.2
Miami, FL . . . . . . . . . . . . . . . . 1,738 0.4 2,509 0.7 4,401 1.3
All other sectors . . . . . . . . . . . 4,654 1.1 5,386 1.5 8,274 2.4

* Formerly known as Marfa, TX.

Source: U.S. Department of Homeland Security, Customs and Border Protection (CBP) U.S Border Patrol (USBP), Enforcement Integrated 
Database (EID), November 2013. 

Table 3.

Aliens Determined Inadmissible by Mode of Travel, Country of Citizenship, and Field 
Office: Fiscal Years 2011 to 2013 
(Ranked by 2013 inadmissible aliens)

Characteristic

2013 2012 2011

Number Percent Number Percent Number Percent

MODE OF TRAVEL
Total  . . . . . . . . . . . . . . . . . 204,108 100.0 193,606 100.0 212,234 100.0

Land . . . . . . . . . . . . . . . . . . . 103,480 50.7 100,341 51.8 107,205 50.5
Sea . . . . . . . . . . . . . . . . . . . . 51,568 25.3 52,509 27.1 66,227 31.2
Air . . . . . . . . . . . . . . . . . . . . . 49,060 24.0 40,756 21.1 38,802 18.3

COUNTRY

Total  . . . . . . . . . . . . . . . . . 204,108 100.0 193,606 100.0 212,234 100.0
Mexico  . . . . . . . . . . . . . . . . . 56,267 27.6 58,658 30.3 67,410 31.8
Canada . . . . . . . . . . . . . . . . . 29,387 14.4 30,731 15.9 32,141 15.1
Philippines . . . . . . . . . . . . . . . 23,389 11.5 22,486 11.6 25,197 11.9
Cuba . . . . . . . . . . . . . . . . . . . 17,679 8.7 12,253 6.3 7,759 3.7
China, People’s Republic . . . . . 13,552 6.6 12,888 6.7 16,931 8.0
India . . . . . . . . . . . . . . . . . . . 11,815 5.8 6,907 3.6 5,983 2.8
Ukraine . . . . . . . . . . . . . . . . . 2,882 1.4 2,928 1.5 4,359 2.1
Russia . . . . . . . . . . . . . . . . . . 2,618 1.3 2,946 1.5 3,905 1.8
Spain  . . . . . . . . . . . . . . . . . . 2,423 1.2 1,717 0.9 988 0.5
El Salvador  . . . . . . . . . . . . . . 2,194 1.1 1,028 0.5 853 0.4
All other countries, including 
unknown  . . . . . . . . . . . . . . . 41,902 20.5 41,064 21.2 46,708 22.0

FIELD OFFICE
Total  . . . . . . . . . . . . . . . . . 204,108 100.0 193,606 100.0 212,234 100.0

Laredo, TX . . . . . . . . . . . . . . . 31,781 15.6 28,005 14.5 25,790 12.2
San Diego, CA . . . . . . . . . . . . 25,632 12.6 26,889 13.9 33,719 15.9
New Orleans, LA . . . . . . . . . . . 21,011 10.3 20,204 10.4 20,855 9.8
San Francisco, CA  . . . . . . . . . 14,939 7.3 9,832 5.1 6,954 3.3
Buffalo, NY  . . . . . . . . . . . . . . 13,425 6.6 14,050 7.3 15,712 7.4
Houston, TX . . . . . . . . . . . . . . 10,909 5.3 12,706 6.6 19,528 9.2
Tucson, AZ . . . . . . . . . . . . . . . 9,991 4.9 7,612 3.9 7,951 3.7
Pre-Clearance*. . . . . . . . . . . . 9,695 4.7 8,559 4.4 8,586 4.0
Seattle, WA . . . . . . . . . . . . . . 9,343 4.6 10,529 5.4 10,650 5.0
Miami, FL . . . . . . . . . . . . . . . . 8,684 4.3 7,593 3.9 6,896 3.2
All other field offices, including 
unknown  . . . . . . . . . . . . . . . 48,698 23.9 47,627 24.6 55,593 26.2

* Refers to field offices abroad.

Source: U.S. Department of Homeland Security, Customs and Border Protection, Office of Field Operations. Enforcement Integrated 
Database (EID), October 2013.
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Southwest Border Apprehensions. Apprehensions 
by the USBP along the Southwest border 
increased 16 percent from 356,873 in 
2012 to 414,397 in 2013. Rio Grande 
Valley was the leading sector for appre-
hensions (154,453) and displayed the 
highest increase from 2012 to 2013 
(56,691 or 58 percent) (see Table 2). The 
next leading sectors in 2013 were Tucson 
(120,939) Laredo (50,749), San Diego 
(27,496), and Del Rio (23,510).

Inadmissible Aliens

CBP Office of Field Operations (OFO) 
determined 204,108 aliens arriving at a 
port of entry were inadmissible in 2013, 
up 5.4 percent from 193,606 in 2012 (See 
Table 3). Fifty-one percent of all inadmissi-
ble aliens in 2013 were processed at land 
ports, followed by 25 percent at sea ports, 
and 24 percent at airports.

Nationality of Inadmissible Aliens. Mexican 
nationals accounted for 28 percent of 
inadmissible aliens in 2013, followed by 
Canada (14 percent) and the Philippines 
(12 percent). Other leading countries 
included Cuba, China, India, Ukraine, 
Russia, Spain and El Salvador. The greatest 
increases from 2012 to 2013 were for 
nationals of El Salvador (113 percent) 
and India (71 percent) (see Table 3).

Notices to Appear

DHS issued 224,185 NTAs in 2013, down 
from 235,687 in 2012 (see Table 4). ICE 
ERO issued 101,571 or 45 percent of all 
NTAs in 2013, down from 140,707 or 60 
percent in 2012. NTAs issued by USCIS 
accounted for 25 percent of all NTAs in 
2013, up from 18 percent in 2012, partly 
due to an increase in the number of 

Table 4.

Notices to Appear Issued by Homeland Security Office: Fiscal Years 2011 to 2013 
(Ranked by 2013 notices to appear)

Homeland Security office

2013 2012 2011

Number Percent Number Percent Number Percent

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 224,185 100.0 235,687 100.0 250,127 100.0
ICE Enforcement and Removal Operations . . . . . . . . . 101,571 45.3 140,707 59.7 156,208 62.5
United States Citizenship and Immigration Services . . 56,896 25.4 41,778 17.7 44,638 17.8
CBP U.S. Border Patrol . . . . . . . . . . . . . . . . . . . . . . . 42,078 18.8 31,506 13.4 31,739 12.7
CBP Office of Field Operations . . . . . . . . . . . . . . . . . . 23,640 10.5 21,696 9.2 17,542 7.0

Source: U.S. Department of Homeland Security, Customs and Border Protection, U.S. Border Patrol, November 2013; ICE Enforcement and Removal Operations, October 2013; CBP Office of Field Opera-
tions, October 2013, United States Citizenship and Immigration Services, NTA Database, May 2014.

Table 5. 

Initial Admissions to ICE Detention Facilities by Country of Nationality:  
Fiscal Years 2011 to 2013 
(Ranked by 2013 detention admissions)

Country of nationality
2013 2012 2011

Number Percent Number Percent Number Percent

Total . . . . . . . . . . . . . . . . . 440,557 100.0 477,523 100.0 429,247 100.0
Mexico  . . . . . . . . . . . . . . . . . 244,585 55.5 307,523 64.4 288,581 67.2
Guatemala . . . . . . . . . . . . . . . 59,189 13.4 50,723 10.6 38,450 9.0
Honduras. . . . . . . . . . . . . . . . 50,609 11.5 40,469 8.5 26,416 6.2
El Salvador  . . . . . . . . . . . . . . 40,261 9.1 31,286 6.6 23,792 5.5
Ecuador . . . . . . . . . . . . . . . . . 4,716 1.1 3,856 0.8 2,957 0.7
India . . . . . . . . . . . . . . . . . . . 4,057 0.9 1,522 0.3 3,438 0.8
Dominican Republic . . . . . . . . 3,537 0.8 4,265 0.9 4,201 1.0
Haiti  . . . . . . . . . . . . . . . . . . . 2,382 0.5 1,609 0.3 1,775 0.4
Nicaragua  . . . . . . . . . . . . . . . 2,323 0.5 2,131 0.4 2,015 0.5
Jamaica . . . . . . . . . . . . . . . . . 1,933 0.4 2,365 0.5 2,597 0.6
All other countries, including 
unknown  . . . . . . . . . . . . . . . 26,965 6.1 31,774 6.7 35,025 8.2

Note: Excludes Office of Refugee Resettlement and Mexican Interior Repatriation Program facilities.

Source: U.S. Department of Homeland Security, ENFORCE Alien Detention Module (EADM), October 2013.

Table 6. 

Aliens Removed by Component: Fiscal Years 2011 to 2013

Component
2013 2012 2011

Number Percent Number Percent Number Percent

Total . . . . . . . . . . . . . . . . . 438,421 100.0 418,397 100.0 387,134 100.0
ICE . . . . . . . . . . . . . . . . . . . . 330,651 75.4 345,628 82.6 314,453 81.2
CBP U.S. Border Patrol . . . . . . 86,253 19.7 51,012 12.2 42,952 11.1
CBP Office of Field Operations . . 21,517 4.9 21,757 5.2 29,729 7.7

Note: OIS and ICE totals may differ. See footnote 2 on page 1.

Source: U.S. Department of Homeland Security, ENFORCE Alien Removal Module (EARM), January 2014, Enforcement Integrated 
Database (EID), November 2013.

Table 7. 

Trends in Total Removals, Expedited Removals, and Reinstatements of Final Removal 
Orders: Fiscal Years 2011 to 2013

Removals
2013 2012 2011

Number Percent Number Percent Number Percent

Total . . . . . . . . . . . . . . . . .  438,421 100.0  418,397 100.0  387,134 100.0
Expedited Removals . . . . . . . .  193,032 44.0  163,308 39.0  122,236 31.6
Reinstatements . . . . . . . . . . .  170,247 38.8  146,044 34.9  124,784 32.2
All other removals . . . . . . . . . .  75,142 17.1  109,045 26.1  140,114 36.2

Source: U.S. Department of Homeland Security, ENFORCE Alien Removal Module (EARM), January 2014, Enforcement Integrated 
Database (EID), November 2013.
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“Credible Fear” issued NTAs. USBP issued NTAs accounted for 19 
percent of all NTAs in 2013, up from 14 percent in 2012. OFO 
issued 11 percent of NTAs in 2013 and 9 percent in 2012. 

Detentions

ICE detained 440,557 aliens during 2013, a decrease of 8 percent 
from 2012 (See Table 5). Mexican nationals accounted for 56 per-
cent of total detainees in 2013, down from 64 percent in 2012. The 
next leading countries in 2013 were Guatemala (13 percent), 
Honduras (12 percent) and El Salvador (9 percent). These four coun-
tries accounted for 90 percent of all detainees in 2013.

Removals and Returns

Total Removals. The number of removals increased from 418,397 in 
2012 to an all-time high of 438,421 in 2013 (see Tables 6, 7 and 
Figure 2). ICE accounted for 75 percent of all removals in 2013, 

down from 83 percent in 2012. USBP accounted for 20 percent of 
all removals in 2013, up from 12 percent in 2012. OFO per-
formed 4.9 percent of removals in 2013 and 5.2 percent in 2012 
(see table 6). Mexican nationals accounted for 72 percent of all 
aliens removed in 2013. The next leading countries were 
Guatemala (11 percent), Honduras (8.3 percent) and El Salvador 
(4.7 percent). These four countries accounted for 96 percent of all 
removals in 2012 (see Table 8).

Table 8. 

Aliens Removed by Criminal Status and Country of Nationality: Fiscal Years 2011 to 2013 
(Ranked by 2013 aliens removed)

Country of nationality 

2013 2012 2011

 Total Criminal*
Non-

Criminal  Total Criminal*
Non-

Criminal  Total Criminal*
Non-

Criminal

Total . . . . . . . . . . . . . . . . . . . . . . . 438,421 198,394 240,027 418,397 200,143 218,254 387,134 188,964 198,170
Mexico  . . . . . . . . . . . . . . . . . . . . . . . 314,904 146,298 168,606 303,745 151,444 152,301 288,078 145,133 142,945
Guatemala . . . . . . . . . . . . . . . . . . . . . 46,866 15,365 31,501 38,900 13,494 25,406 30,343 11,718 18,625
Honduras. . . . . . . . . . . . . . . . . . . . . . 36,526 16,609 19,917 31,740 13,815 17,925 22,027 10,825 11,202
El Salvador  . . . . . . . . . . . . . . . . . . . . 20,862 9,440 11,422 18,993 8,674 10,319 17,381 8,507 8,874
Dominican Republic . . . . . . . . . . . . . . 2,278 1,805 473 2,868 2,182 686 2,893 2,142 751
Ecuador . . . . . . . . . . . . . . . . . . . . . . . 1,491 580 911 1,763 706 1,057 1,716 704 1,012
Colombia . . . . . . . . . . . . . . . . . . . . . . 1,421 956 465 1,591 1,055 536 1,899 1,048 851
Brazil . . . . . . . . . . . . . . . . . . . . . . . . . 1,411 366 1,045 2,397 424 1,973 3,350 550 2,800
Nicaragua  . . . . . . . . . . . . . . . . . . . . . 1,337 691 646 1,400 731 669 1,502 696 806
Jamaica . . . . . . . . . . . . . . . . . . . . . . . 1,101 993 108 1,319 1,150 169 1,474 1,225 249
All other countries, including unknown . . 10,224 5,291 4,933 13,681 6,468 7,213 16,471 6,416 10,055

* Refers to persons removed who have a prior criminal conviction.

Note: Excludes criminals removed by Customs and Border Protection (CBP). CBP EID does not identify if aliens removed were criminals.

Source: U.S. Department of Homeland Security, ENFORCE Alien Removal Module (EARM), January 2014, Enforcement Integrated Database (EID), November 2013.

Expedited Removals. Expedited removals represented 44 percent of all 
removals in 2013, up from 39 percent in 2012 but down from an 
all-time high of 49 percent in 1999. Aliens from Mexico 
accounted for 75 percent of expedited removals in 2013. The next 
leading countries were Guatemala, Honduras, and El Salvador. 
Nationals from these four countries accounted for 98 percent of 
all expedited removals in 2013.

6
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Reinstatements. Reinstatements of previous removal orders accounted 
for 39 percent of all removals in 2013. The number of removals 
based on a reinstatement of final orders increased every year 
between 2005 and 2013. In 2013, aliens from Mexico accounted 
for 75 percent of all reinstatements. Other leading countries 
included Guatemala, Honduras, and El Salvador. These four countries 
accounted for 99 percent of all reinstatements in 2013.

Criminal Activity. Approximately 198,000 aliens removed in 2013 had 
a prior criminal conviction.10 The most common categories of crime 
were immigration-related offenses, dangerous drugs, criminal traf-
fic offenses, and assault. Immigration-related offenses increased 31 
percent from 2012 to 2013 and 65 percent between 2011 and 
2013. Dangerous drugs and criminal traffic offenses decreased 28 
and 35 percent respectively from 2012 to 2013. These four leading 
categories accounted for 72 percent of all criminal alien removals in 
2013 (see Table 9).

10  Excludes criminals removed by CBP; CBP EID data do not identify if aliens removed were criminals.

Table 9. 

Criminal Aliens Removed by Crime Category: Fiscal Years 2011 to 2013 
(Ranked by 2013 criminal aliens removed)

Crime Category
2013 2012 2011

Number Percent Number Percent Number Percent

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 198,394 100.0 200,143 100.0 188,964 100.0
Immigration* . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 62,194 31.3 47,616 23.8 37,606 19.9
Dangerous Drugs**  . . . . . . . . . . . . . . . . . . . . . . . . . 30,603 15.4 42,679 21.3 43,378 23.0
Criminal Traffic Offenses†  . . . . . . . . . . . . . . . . . . . . . 29,844 15.0 46,162 23.1 43,154 22.8
Assault . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20,181 10.2 13,045 6.5 12,783 6.8
Burglary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5,505 2.8 3,569 1.8 3,808 2.0
Weapon Offenses . . . . . . . . . . . . . . . . . . . . . . . . . . . 5,296 2.7 2,513 1.3 2,730 1.4
Larceny . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5,290 2.7 5,428 2.7 5,728 3.0
Fraudulent Activities . . . . . . . . . . . . . . . . . . . . . . . . . 5,179 2.6 3,879 1.9 4,232 2.2
Sexual Assault . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,166 1.6 3,353 1.7 3,576 1.9
Forgery  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,032 1.5 2,430 1.2 2,858 1.5
All other categories, including unknown . . . . . . . . . . . 28,104 14.2 29,469 14.7 29,111 15.4

* Including entry and reentry, false claims to citizenship, and alien smuggling.
** Including the manufacturing, distribution, sale, and possession of illegal drugs.
† Including hit and run and driving under the influence.

Notes: Data refers to persons removed who have a prior criminal conviction. Excludes criminals removed by Customs and Border Protection (CBP). CBP EID does not identify if aliens removed were criminals.

Source: U.S. Department of Homeland Security, ENFORCE Alien Removal Module (EARM), January 2014.

Returns. In 2013, 178,371 aliens were returned to their home coun-
tries without an order of removal, a decline of 23 percent from 
2012 and the lowest number since 1967 (see Table 10). 2013 was 
the ninth consecutive year in which returns declined. Fifty-nine 
percent of returns were performed by OFO in 2013, up from 48 
percent in 2012. USBP accounted for 22 percent of all returns in 
2013, down from 25 percent in 2012. From 2011 to 2013, returns 
by USBP decreased 66 percent. ICE accounted for the remaining 20 
percent of returns in 2013, down from 27 percent in 2012. Mexican 
nationals accounted for 49 percent of all returns in 2013, down 
from 57 percent in 2012. The next leading countries of nationality 
for returns in 2013 were Canada (13 percent), the Philippines (12 
percent) and China (6.6 percent) (see Table 11).

Table 10. 

Aliens Returned by Component: Fiscal Years 2011 to 2013

Component
2013 2012 2011

Number Percent Number Percent Number Percent

Total . . . . . . . . . . . . . . . . .  178,371 100.0  230,386 100.0  322,124 100.0
CBP Office of Field Operations . .  104,300 58.5  109,468 47.5  130,996 40.7
CBP U.S. Border Patrol . . . . . .  38,779 21.7  58,197 25.3  113,886 35.4
ICE . . . . . . . . . . . . . . . . . . . .  35,292 19.8  62,721 27.2  77,242 24.0

Note: OIS and ICE totals may differ. See footnote 2 on page 1.

Source: U.S. Department of Homeland Security, ENFORCE Alien Removal Module (EARM), January 2014, Enforcement Integrated 
Database (EID), November 2013.

FOR MORE INFORMATION

For more information about immigration and immigration sta-
tistics, visit the Office of Immigration Statistics Website at www.
dhs.gov/immigration-statistics.
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Table 11. 

Aliens Returned by Country of Nationality: Fiscal Years 2011 to 2013 
(Ranked by 2013 aliens returned)

Country of nationality
2013 2012 2011

Number Percent Number Percent Number Percent

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 178,371 100.0 230,386 100.0 322,124 100.0
Mexico  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 88,042 49.4 131,983 57.3 205,158 63.7
Canada . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23,963 13.4 27,039 11.7 28,274 8.8
Philippines . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21,523 12.1 20,903 9.1 23,150 7.2
China, People’s Republic . . . . . . . . . . . . . . . . . . . . . . 11,684 6.6 11,780 5.1 16,234 5.0
Ukraine . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,604 1.5 2,589 1.1 4,111 1.3
India . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,462 1.4 3,273 1.4 4,136 1.3
Russia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,991 1.1 2,464 1.1 3,512 1.1
Burma . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,920 1.1 2,337 1.0 2,582 0.8
Guatemala . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,347 0.8 2,332 1.0 3,026 0.9
Korea, South . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,259 0.7 1,191 0.5 1,619 0.5
All other countries, including unknown . . . . . . . . . . . . 21,576 12.1 24,495 10.6 30,322 9.4

Note: Returns are the confirmed movement of an inadmissible or deportable alien out of the United States not based on an order of removal.

Source: U.S. Department of Homeland Security, ENFORCE Alien Removal Module (EARM), January 2014, Enforcement Integrated Database (EID), November 2013.

APPENDIX 

ENFORCEMENT PROGRAM OFFICES

U.S. Customs and Border Protection (CBP)

Office of Field Operations 
CBP’s Office of Field Operations (OFO) is responsible for securing the 
U.S. border at ports of entry while facilitating lawful trade and travel. 
CBP officers determine the admissibility of aliens who are applying 
for admission to the United States at designated ports of entry.

U.S. Border Patrol
The primary mission of the U.S. Border Patrol (USBP) is to secure 
approximately 7,000 miles of international land border with 
Canada and Mexico and 2,600 miles of coastal border of the 
United States. Its major objectives are to deter, detect, and inter-
dict the illegal entry of aliens, terrorists, terrorist weapons, and 
other contraband into the United States. USBP operations are 
divided into geographic regions referred to as sectors.

U.S. Immigration and Customs Enforcement (ICE) 

Homeland Security Investigations
The U.S. Immigration and Customs Enforcement (ICE) Homeland 
Security Investigations (HSI) Directorate is a critical asset in the 
ICE mission, responsible for disrupting and dismantling transna-
tional criminal threats facing the United States. HSI uses its legal 

authorities to investigate immigration and customs violations 
such as: human rights violations; narcotics; weapons smuggling 
and the smuggling of other types of contraband; financial crimes; 
cyber crimes; human trafficking; child pornography; intellectual 
property violations; commercial fraud; export violations; and 
identity and benefit fraud. HSI special agents also conduct 
national security investigations aimed at protecting critical infra-
structure vulnerable to sabotage, attack, or exploitation. In 
addition to domestic HSI criminal investigations, HSI oversees 
ICE’s international affairs operations and intelligence functions.

Enforcement and Removal Operations
Officers and agents of ICE Enforcement and Removal Operations 
(ERO) serve as the primary enforcement arm within ICE for the 
identification, apprehension, and removal of certain aliens from 
the United States. ERO transports removable aliens, manages aliens 
in custody or subject in conditions of release, and removes indi-
viduals ordered to be removed from the United States.

U.S. Citizenship and Immigration Services (USCIS)

U.S. Citizenship and Immigration Services (USCIS) oversees lawful 
immigration to the United States and processes applications for immi-
gration benefits within the United States. USCIS provides accurate and 
useful information to its customers, granting immigration and citi-
zenship benefits, promoting an awareness and understanding of 
citizenship, and ensuring the integrity of the immigration system.

074

Case 1:14-cv-00254   Document 38-3   Filed in TXSD on 12/24/14   Page 9 of 9



EXHIBIT 4

Case 1:14-cv-00254   Document 38-4   Filed in TXSD on 12/24/14   Page 1 of 22



ICE Enforcement and 
Removal Operations Report 
Fiscal Year 2014 

December 19, 2014 

U.S. Immigration and Customs Enforcement 
. 

075

Case 1:14-cv-00254   Document 38-4   Filed in TXSD on 12/24/14   Page 2 of 22



 
Enforcement and Removal Operations 

 
Table of Contents 
 
 
 Background ...................................................................................................................... 1 

 
 Discussion ........................................................................................................................ 2 

 
 Appendix A ...................................................................................................................... 12 

 
 Appendix B ...................................................................................................................... 18 
 
 
 

i 
076

Case 1:14-cv-00254   Document 38-4   Filed in TXSD on 12/24/14   Page 3 of 22



 

I. Background 
 
This report summarizes U.S. Immigration and Customs Enforcement’s (ICE) Fiscal Year 
(FY) 2014 civil immigration enforcement and removal operations.  ICE shares 
responsibility for enforcing the Nation’s civil immigration laws with U.S. Customs and 
Border Protection (CBP) and U.S. Citizenship and Immigration Services (USCIS).  In 
executing its enforcement duties, ICE focuses on two core missions: (1) identifying and 
apprehending public safety threats—including criminal aliens and national security 
targets—and other removable individuals within the United States; and (2) detaining and 
removing individuals apprehended by ICE and CBP officers and agents patrolling our 
Nation’s borders.   
 
Each year, ICE immigration enforcement is impacted by operational factors, including 
the size of the removable population found in the interior and encountered at the border 
by CBP, appropriated resources, fluctuating migration patterns, and the legal authorities 
that govern ICE’s activities.  In 2014, each of these factors affected ICE operations and 
contributed to the number of ICE’s FY 2014 removals, which was 315,943, down from 
368,644 in FY 2013.  This report sets forth and analyzes ICE’s FY 2014 immigration 
enforcement statistics. 
 
 
 

1 
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II. Discussion 
 
Shifting Migration Patterns and Demographics 
  
In FY 2014, the surge of illegal border crossings in the Rio Grande Valley (RGV) in 
South Texas and significant increase in Central American migrants presented unique 
challenges to ICE’s immigration enforcement efforts.  
 
 The Surge in the Rio Grande Valley 
 
In 2014, the United States experienced an unprecedented surge of illegal border 
crossings in the RGV, particularly by unaccompanied children and family units from 
Central America.  CBP apprehensions in the RGV—a sector containing just 320 
miles of our 2,000 mile border with Mexico—accounted for 72.8 percent of the 
unaccompanied children and 76.2 percent of the family units apprehended in FY 
2014.  In FY 2013, the Border Patrol apprehended a total of 21,553 unaccompanied 
children and 7,265 family units in the RGV.  In 2014 those numbers were 49,959 
and 52,326, respectively.  In June alone, at the height of the surge, the Border Patrol 
apprehended 8,730 unaccompanied children and 13,370 family units in the RGV, 
which placed significant strain on a number of DHS resources and operations, 
including ICE.     
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As part of DHS’s response to this unprecedented migration, and to stem the tide, in 
FY 2014, ICE devoted significant resources, both transportation assets and ICE 
Enforcement and Removal Operations (ERO) officers, to transfer 56,029 
unaccompanied children apprehended at the southwest border to the Department of 
Health and Human Services (HHS), as the law requires.  While these 
unaccompanied children did not occupy ICE detention space, they required ICE to 
reallocate resources, including officer time, to support DHS’s response to this urgent 
humanitarian situation.  For example, approximately 800 ERO officers and support 
personnel (over 10 percent of ERO’s entire workforce) were detailed to support 
southwest border operations.   
 
The significant increase in illegal migration of unaccompanied children and family 
units also contributed to operational challenges for ICE.  ICE does not detain 
unaccompanied children.  Under the law, ICE is required to transfer unaccompanied 
children to HHS, generally within 72 hours.  HHS then becomes responsible for 
their care and is required by law to place unaccompanied minors in the least 
restrictive setting that is in the best interest of the child, which generally results in 
placement with a family member.  Unlike adults apprehended at the border who are 
placed into expedited removal, the law requires that unaccompanied children be 
placed in removal proceedings before an immigration judge (as opposed to 
expedited removal).  These cases are placed on the non-detained immigration court 
docket, and due to a number of factors, generally take significantly longer to be 
adjudicated than those of adults.   
 
Like single adults, family units apprehended at the border may be placed into 
expedited removal proceedings and detained.  However, this process requires ICE to 
maintain an increased level of family detention space, which historically has been 
limited to fewer than 100 beds nationwide.  ICE cannot detain family units, 
including children, in adult detention facilities.  As a result, in the summer ICE 
sought substantial resources and authority to build additional detention capacity to 
detain and remove family units, and since then ICE has opened three additional 
facilities for this purpose.  All of these efforts required ERO officer time, support 
personnel, and significant funding. 
 
At the height of the surge, in order to sustain ICE and CBP response efforts, the 
President submitted an emergency supplemental funding request to Congress to help 
address these unique and urgent challenges, including significantly increased ICE 
detention capacity for family units and ICE transportation resources for 
unaccompanied children.  That request was not acted upon, and as a result DHS was 
required to reprogram funds from other key homeland security priorities.  In doing 
so, and coupled with a broader public messaging campaign and sustained foreign 
counterpart engagement, DHS efforts helped contribute to dramatically reducing 
migration in the RGV, down to 1,491 unaccompanied children and 1,704 family 
units apprehended in September, the last month of the fiscal year.  However, ICE 
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and DHS components remain vigilant and will continue to work with Congress and 
our interagency and foreign counterparts to sustain our progress.  
 
 The Spike of Central Americans  

 
In addition to the surge of unaccompanied children and family units, between FY 
2013 and FY 2014, ICE experienced another key demographic shift in the 
population of the individuals it detained and removed.  Specifically, ICE removals of 
Mexican nationals decreased from 66 to 56 percent of total ICE removals during this 
period.  At the same time, the number of aliens removed to El Salvador, Guatemala, 
and Honduras increased by 15 percent due to the increased share of apprehensions 
involving such nationals at the border.  Removals of individuals at the border from 
countries other than Mexico increased 26 percent.  
  
Removal of nationals to non-contiguous countries are far more costly, take 
significantly more time, and require added officer resources as compared to 
removals of Mexican nationals.  Instead of quickly returning Mexican nationals 
apprehended at the border, ICE must take custody of Central Americans and other 
individuals from non-contiguous countries, detain them, obtain travel documents 
from the host country, and expend transportation and flight resources.   
 

FY 2014 Demographic Shift for ICE Removals 

COUNTRY FY 2013 FY 2014 
El Salvador 21,602 27,180 
Guatemala 47,749 54,423 
Honduras 37,049 40,695 
Mexico 241,493 176,968 

 

Increasing Jurisdictions Declining to Honor ICE Detainers 
 
In the interior, ICE successfully focused its enforcement actions on criminals; 85 
percent of interior enforcement removals were of convicted criminals.  ICE’s efforts 
in the interior, however, were impacted by an increasing number of state and local 
jurisdictions that are declining to honor ICE detainers.1  As a result, instead of state 
and local jails transferring criminal aliens in their custody to ICE for removal, such 

1 On November 20, 2014, Secretary Johnson issued a memorandum directing ICE to discontinue the Secure 
Communities program and replace it with the Priority Enforcement Program (PEP) to more effectively identify and 
facilitate the removal of criminal aliens in the custody of state and local law enforcement agencies.  PEP will 
continue to rely on fingerprint-based biometric data submitted during bookings by state and local law enforcement 
agencies to the Federal Bureau of Investigation for criminal background checks.  But ICE will only seek the transfer 
of an alien in the custody of such agencies when the alien has been convicted of certain offenses that pose the 
greatest threat to public safety.  See Secure Communities Memorandum dated November 20, 2014.  See also 
Policies for Apprehension, Detention and Removal of Undocumented Immigrants Memorandum dated November 
20, 2014. 
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aliens were released by state and local authorities.  Since January 2014, state and 
local law enforcement authorities declined to honor 10,182 detainers.2  This required 
ICE to expend additional resources attempting to locate, apprehend, and remove 
criminal aliens who were released into the community, rather than transferred 
directly into custody.  These changes further contributed to decreased ICE removals.   
 
Refined Focus on Convicted Criminals 
 
In recent years, ICE has increased its focus on identifying, locating, apprehending, 
and removing convicted criminal aliens who are at-large, requiring significantly 
more officers, time, money, and other resources as compared to those individuals 
who are in a custodial setting.  In FY 2014, while total criminal removals declined 
from last year, a significant percentage of ICE’s interior removals—85 percent—
remained focused on criminal aliens.  The substantial share of convicted criminals 
removed from the interior represents a steady and significant increase from 2008, 
when that figure was just 38 percent and 2011 when it was 67 percent.3  ICE’s focus 
on criminal removals in the interior is also reflected in the total number of criminal 
removals:  in FY 2007 and FY 2008, ICE removed 102,024 and 114,415 convicted 
criminals, respectively, as compared to 216,810 in FY 2013 and 177,960 in 2014.  In 
addition, ICE removed 2,802 individuals in FY 2014 who were classified as 
suspected or confirmed gang members.  As a result, while overall removals declined 
in FY 2014, ICE has sustained the improved quality of its removals by focusing on 
the most serious public safety and national security threats. 
 
Reduced Use of the Alien Transfer Exit Program  
 
Key operational changes to the Alien Transfer Exit Program (ATEP) impacted ICE’s 
operations and the removal of Mexican nationals.  ATEP is a joint effort between 
ICE ERO and CBP Border Patrol in which Mexican nationals apprehended in one 
sector of the southwest border are transported for removal through a different sector 
in order to disrupt the smuggling cycle by separating migrants from their smugglers.   
In 2013, ICE began reallocating limited resources away from ATEP to focus on the 
increasing number of Central American migrants and other priorities.  In FY 2014, 
ICE continued to scale back ATEP and re-tasked ATEP-dedicated transportation 
resources to effectively manage the influx of family units and unaccompanied 
children apprehended in the RGV.  As a result, in FY 2014, the number of ATEP 
ICE removals dramatically decreased as compared to the 52,965 Mexican nationals 
removed through ATEP in FY 2013.  This contributed to a reduction in total ICE 
removals in FY 2014.  However, the Border Patrol supported ICE’s reduction in 
ATEP transportation resources by removing or voluntarily returning those 
individuals who would have met the criteria for ATEP. 

2 ICE began collecting information on declined detainers beginning January 2014. 
3 Because ICE’s crime entry screen did not exist in its systems prior to 2011, the ability to electronically capture and 
report criminal conviction information prior to 2011 was limited. 
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Legal Requirements 
 
ICE’s interior operations were also challenged by federal court decisions, including 
the decision of the U.S. Court of Appeals for the Ninth Circuit in Rodriguez v. 
Robbins, 715 F.3d 1127 (9th Cir. 2013).  Under Rodriguez, individuals who are 
detained while in removal proceedings, including those subject to mandatory 
detention, must be granted individual bond hearings within 180 days of the 
commencement of immigration detention, regardless of ICE’s custody 
determination.  Rodriguez applies throughout the Ninth Circuit, the largest federal 
jurisdiction.  As a result, a greater number of individuals have been released on 
immigration judge-determined bonds and transferred from the detained docket to the 
non-detained docket.  This has directly impacted removals in the short term because 
cases on the non-detained docket take longer to adjudicate, and require additional 
ICE resources. 
 
In addition, ICE relies on the cooperation of foreign governments to effectuate 
removal of their nationals.  ICE often cannot repatriate individuals within the legally 
prescribed time limits because their countries of origin or nationality fail to issue 
required travel documents in a timely manner.  This occurs despite ICE and 
Department of State efforts to work with these countries to procure necessary 
documents.  In these cases, ICE is generally required by law to release individuals 
from custody.  Individuals may be released on bond or an order of supervision and 
may be enrolled in the Alternatives to Detention (ATD) program, which may include 
GPS monitoring and telephonic reporting.  While ICE continues to engage countries 
that do not cooperate in the timely repatriation of their nationals, their failure to 
cooperate poses a significant challenge to removals.  
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In FY 2014: 

• ICE conducted 315,943 removals. 
• ICE conducted 102,224 removals 

of individuals apprehended in the 
interior of the United States.  

o 86,923 (85 percent) of all 
interior removals involved 
individuals previously 
convicted of a crime.  

• ICE conducted 213,719 removals 
of individuals apprehended while 
attempting to unlawfully enter the 
United States.4   

• 56 percent of all ICE removals, or 
177,960, involved individuals who 
were previously convicted of a 
crime. 

o ICE apprehended and 
removed 86,923 criminals 
from the interior of the U.S.  

o ICE removed 91,037 
criminals apprehended 
while attempting to 
unlawfully enter the United 
States.  

• 98 percent of all ICE FY 2014 
removals, or 309,477, clearly met 
one or more of ICE’s stated civil 
immigration enforcement 
priorities.5  

• Of the 137,983 individuals 
removed who had no criminal 
conviction, 89 percent, or 122,682, 
were apprehended at or near the 
border while attempting to 
unlawfully enter the country.6 

4 Approximately 96 percent of these individuals were apprehended by CBP Border Patrol agents and then processed, 
detained, and removed by ICE. The remaining individuals were apprehended by CBP officers at ports of entry.  
5 As defined in the March 2011 ICE Memorandum: Civil Immigration Enforcement: Priorities for the Apprehension, 
Detention, and Removal of Aliens. 
6 ICE defines criminality via a recorded criminal conviction obtained by ICE officers and agents from certified 
criminal history repositories. These individuals include recent border crossers, immigration fugitives, and repeat 
immigration violators.   

Key Term Definitions 

Border Removal: An individual removed by ICE who is 
apprehended by a CBP officer or agent while attempting to 
illicitly enter the United States at or between the ports of 
entry.  These individuals are also referred to as recent border 
crossers. 

Criminal Offender: An individual convicted in the United 
States for one or more criminal offenses.  This does not 
include civil traffic offenses.  

Immigration Fugitives: An individual who has failed to 
leave the United States based on a final order of removal, 
deportation, or exclusion, or has failed to report to ICE after 
receiving notice to do so. 

Interior Removal:  An individual removed by ICE who is 
identified or apprehended in the United States by an ICE 
officer or agent.  This category excludes those apprehended at 
the immediate border while attempting to unlawfully enter 
the United States.    

Other Removable Alien: An individual who is not a 
confirmed convicted criminal, recent border crosser, or other 
ICE civil enforcement priority category.  This category may 
include individuals removed on national security grounds or 
for general immigration violations. 
 
Previously Removed Alien: An individual previously 
removed or returned who has re-entered the country illegally. 
 
Reinstatement of Final Removal Order: The removal of an 
alien based on the reinstatement of a prior removal order, 
where the alien departed the United States under an order of 
removal and illegally reentered the United States (INA § 
241(a)(5)). The alien may be removed without a hearing 
before an immigration court. 
 
Removal: The compulsory and confirmed movement of an 
inadmissible or deportable alien out of the United States 
based on an order of removal.  An individual who is removed 
may have administrative or criminal consequences placed on 
subsequent reentry because of the removal.  ICE removals 
also include voluntary returns, voluntary departures, and 
withdrawals of admission for cases managed by ICE officers 
and agents.  
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• The leading countries of origin for removals were Mexico, Guatemala, Honduras, 

and El Salvador.  
• 2,802 individuals removed by ICE were classified as suspected or confirmed gang 

members.7 
 
Border Removals 
 
In FY 2014, ICE continued to prioritize border security, partnering with CBP to process 
and remove individuals apprehended while attempting to unlawfully enter the United 
States.   
 
In FY 2014, ICE conducted 213,179 removals of recent border crossers.  Many of those 
apprehended along the border had prior criminal or civil immigration violations in the 
United States.  Of these recent border crosser removals, 91,037 involved individuals with 
at least one criminal conviction.   
 
 

FY 2014 ICE Border Removals by  

Apprehending Program and Priority 

Apprehending 
CBP Office Level/Priority Removals 

Office of 
Border Patrol 

(OBP) 

Convicted 
Criminal 

Level 1 17,772 
Level 2 19,733 
Level 3 49,948 

Immigration Fugitives 1,776 
Repeat Immigration 

Violators 54,115 
Other Border Removals 61,714 

Total OBP 205,058 

Office of Field 
Operations 

(OFO)  

Convicted 
Criminal 

Level 1 1,490 
Level 2 866 
Level 3 1,228 

Immigration Fugitives 56 
Repeat Immigration 

Violators 995 
Other Border Removals 4,026 

Total OFO 8,661 
 

7 Gang affiliation is documented as part of the intake process in the Risk Classification Assessment (RCA). 
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Changing Border Apprehension Demographics 
 
In FY 2014, ICE carried out 110,021 border removals of individuals from countries other 
than Mexico, a 26 percent increase over the 90,461 such individuals removed by ICE in 
FY 2013.  Given this shift in border apprehension demographics, ICE was required in FY 
2014 to use more of its detention and removal resources for recent border crossers from 
countries other than Mexico and Canada—as CBP must rely on ICE to effectuate the 
removal of individuals from countries that are not contiguous with the United States.   
 
In FY 2014, Mexico continued to be the leading country of origin for individuals 
removed, followed by Guatemala, Honduras, and El Salvador. 
 

FY 2014 Top 10 Countries of 
ICE Removal by Citizenship 

Citizenship Total 
Mexico 176,968 
Guatemala 54,423 
Honduras 40,695 
El Salvador 27,180 
Dominican Republic 2,130 
Ecuador  1,565 
Nicaragua 1,266 
Colombia 1,181 
Jamaica 938 
Brazil 850 
Total 307,196 

 
Interior Apprehensions and Removals 
 
In FY 2014, ICE conducted 102,224 removals of individuals apprehended in the interior 
of the United States.  ICE focused interior enforcement operations on individuals with 
criminal convictions, emphasizing those convicted of the most serious crimes.  Notably, 
85 percent of all removals from the interior of the United States involved individuals who 
were previously convicted of a criminal offense, while 76 percent of the convicted 
criminals removed from the interior were convicted of an ICE Level 1 or Level 2 offense. 
 
Level 1 offenders are aliens convicted of (1) an “aggravated felony,” as defined in § 
101(a)(43) of the Immigration and Nationality Act, or (2) two or more crimes each 
punishable by more than one year, commonly referred to as “felonies.”  Level 2 offenders 
are aliens convicted of any other felony or three or more crimes each punishable by less 
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than one year, commonly referred to as “misdemeanors.”  Level 3 offenders are aliens 
convicted of “misdemeanor” crime(s) punishable by less than one year.   
 

FY 2014 ICE Interior Criminal  
Removals by Level 

Level 1 43,897 50.5 percent 
Level 2 22,191 25.5 percent 
Level 3 20,835 24 percent 
Total 86,923 100 percent 

 
Almost two thirds of individuals with criminal convictions who were removed from the 
interior of the United States also fell into other ICE priority categories.  For example, 62 
percent of ICE’s interior criminal alien removals were previously removed from the 
United States or were immigration fugitives, and 65 percent of all interior Level 3 
removals had been previously removed or were immigration fugitives.   
 

 

 

 

 
 

 

 
 

FY 2014 ICE Interior Removals by 
Priority 

Threat Level/Priority Removals 

Convicted 
Criminal 

Level 1 43,897 
Level 2 22,191 
Level 3 20,835 

Immigration Fugitives 1,629 
Repeat Immigration 
Violators 7,206 
Other Removals 6,466 
Total 102,224 
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Criminal Alien Removals 
 
In FY 2014, approximately 56 percent (177,960) of all ICE removals involved 
individuals with criminal convictions.  Overall, in FY 2014, 63,159 of the convicted 
criminal removals were Level 1 offenders, 42,790 were Level 2 offenders, and 72,011 
were Level 3 offenders.   
 
The majority of Level 1 and Level 2 offenders—62 percent—were apprehended in the 
interior of the United States.  Conversely, 71 percent of all Level 3 offenders were 
apprehended at or near the border.  
 
Non-Criminal Removals 
 
The vast majority of ICE non-criminal removals in FY 2014 involved individuals 
encountered by CBP agents and officers while trying to unlawfully enter the United 
States.  Specifically, 89 percent (122,682) of ICE’s 137,983 non-criminal removals 
involved individuals attempting to unlawfully enter the United States.  A full 95 percent 
of ICE’s non-criminal removals involved recent border crossers, repeat immigration 
violators, or immigration court fugitives.
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III. Appendix A:  FY 2014 Removals by Citizenship 
 

FY 2014 ICE Removals by Citizenship 
Citizenship Total 

Mexico 176,968 
Guatemala 54,423 
Honduras 40,695 
El Salvador 27,180 
Dominican Republic 2,130 
Ecuador 1,565 
Nicaragua 1,266 
Colombia 1,181 
Jamaica 938 
Brazil 850 
Peru 678 
China 534 
Canada 457 
Haiti 382 
India 359 
Philippines 302 
Nigeria 261 
Costa Rica 245 
United Kingdom 213 
Poland 159 
Trinidad and Tobago 158 
South Korea 154 
Venezuela 153 
Romania 143 
Guyana 136 
Belize 123 
Spain 121 
Kenya 113 
Russia 112 
Bahamas 110 
Saudi Arabia 105 
Argentina 101 
Pakistan 98 
Ukraine 96 
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FY 2014 ICE Removals by Citizenship 

Citizenship Total 
Ghana 91 
Italy 91 
France 87 
Bolivia 85 
Israel 83 
Korea 83 
Jordan 80 
Germany 77 
Cambodia 75 
Panama 73 
Indonesia 71 
Chile 69 
Bangladesh 66 
Somalia 65 
Portugal 64 
Micronesia 63 
Egypt 62 
Hungary 60 
Turkey 60 
Bosnia-Herzegovina 53 
Lebanon 53 
Thailand 52 
Albania 50 
Vietnam 48 
Uruguay 45 
Nepal 44 
Morocco 43 
South Africa 42 
Australia 41 
Netherlands 39 
Uzbekistan 39 
Czech Republic 34 
Japan 34 
Bulgaria 33 
Ireland 33 
Latvia 32 
Ethiopia 31 
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FY 2014 ICE Removals by Citizenship 

Citizenship Total 
Lithuania 31 
Marshall Islands 31 
Sri Lanka 31 
Tanzania 31 
Armenia 30 
Cameroon 30 
Greece 30 
Iraq 29 
Taiwan 29 
Tonga 29 
Moldova 26 
Cuba 24 
Iran 23 
Kazakhstan 23 
Mongolia 23 
Afghanistan 22 
Georgia 22 
Uganda 22 
Malaysia 21 
Kyrgyzstan 20 
St. Vincent Grenadines 19 
Belarus 18 
Fiji 18 
New Zealand 18 
Senegal 18 
Liberia 17 
St. Kitts-Nevis 17 
Sweden 17 
Barbados 16 
Dominica 16 
Mali 16 
Slovakia 16 
Unknown 16 
Antigua-Barbuda 15 
Hong Kong 15 
Palau 15 
Yemen 15 
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FY 2014 ICE Removals by Citizenship 

Citizenship Total 
Sudan 14 
Angola 13 
Guinea 13 
Grenada 12 
Macedonia 12 
Paraguay 12 
Serbia 12 
Sierra Leone 12 
Singapore 12 
St. Lucia 12 
Tunisia 12 
Ivory Coast 11 
Libya 11 
Congo 10 
Kosovo 10 
Niger 10 
Zambia 10 
Zimbabwe 10 
Azerbaijan 9 
Belgium 9 
Cape Verde 9 
Czechoslovakia 9 
Samoa 9 
South Sudan 9 
Syria 9 
Estonia 8 
British Virgin Islands 7 
Gambia 7 
Mauritania 7 
Montenegro 7 
Norway 7 
Tajikistan 7 
Bermuda 6 
Burkina Faso 6 
Dem Rep of the Congo 6 
Denmark 6 
Kuwait 6 
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FY 2014 ICE Removals by Citizenship 

Citizenship Total 
Switzerland 6 
Togo 6 
Benin 5 
Burma 5 
Croatia 5 
Slovenia 5 
Suriname 5 
Yugoslavia 5 
Algeria 4 
Austria 4 
Burundi 4 
Equatorial Guinea 4 
Gabon 4 
Malawi 4 
Oman 4 
Botswana 3 
Cayman Islands 3 
Finland 3 
Iceland 3 
Laos 3 
Namibia 3 
Netherlands Antilles 3 
Turkmenistan 3 
Turks and Caicos Islands 3 
Chad 2 
Cyprus 2 
Mauritius 2 
Rwanda 2 
United Arab Emirates 2 
USSR8 2 
Andorra 1 
Bahrain 1 
Comoros 1 
Eritrea 1 

8 Denotes aliens subject to removal who are nationals of countries that were member states of the Union of Soviet 
Socialist Republics (USSR), but who did not become citizens of the Russian Federation after the dissolution of the 
USSR. 
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FY 2014 ICE Removals by Citizenship 

Citizenship Total 
French Guiana  1 
Guadeloupe 1 
Guinea-Bissau 1 
Macau 1 
Madagascar 1 
Malta 1 
Monaco 1 
Montserrat 1 
Papua New Guinea 1 
San Marino 1 
Total 315,943 
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Appendix B:  Methodology 
 
Data Source: 
 
Data used to report ICE statistics are obtained through the ICE Integrated Decision 
Support (IIDS) system data warehouse. 
 
Data Run Dates 
 
FY 2014: IIDS v1.16 run date 10/05/2014; ENFORCE Integrated Database (EID) as of 
10/03/2014 
 
FY 2013: IIDS v1.14 run date 10/06/2013; EID as of 10/04/2013 
 
FY 2012: IIDS v1.12 run date 10/07/2012; EID as of 10/05/2012 
 
FY 2011: IIDS run date 10/07/2011; EID as of 10/05/2011 
 
FY 2010: IIDS run date 10/05/2010; EID as of 10/03/2010 
 
FY 2009: Removals and Returns are an adjusted historical number of an IIDS run date of 
8/16/2010 (EID as of 8/14/10) and will remain static.   
 
Removals  
 
Removal data is historical and remains static. Removals include Returns. Returns include 
Voluntary Returns, Voluntary Departures, and Withdrawals Under Docket Control. 
 
In FY 2009, ICE began to “lock” removal statistics on October 5 at the end of each fiscal 
year, and counted only aliens whose removal or return was already confirmed. Aliens 
removed or returned in that fiscal year but not confirmed until after October 5 were 
excluded from the locked data, and thus from ICE statistics.  To ensure an accurate and 
complete representation of all removals and returns, ICE will count removals and returns 
confirmed after October 5 toward the next fiscal year.  FY 2012 removals, excluding FY 
2011 “lag,” were 402,919.  FY 2013 removals, excluding FY 2012 “lag,” were 363,144.  
FY 2014 removals, excluding FY 2013 “lag,” were 311,111. 
 
Fiscal Year Data Lag/Case Closure Lag is defined as the physical removal of an alien 
occurring in a given month; however, the case is not closed in EARM until the fiscal year 
after the data is locked. Since data from the previous fiscal year are locked, the removal is 
recorded in the month the case was closed and reported in subsequent fiscal year 
removals.  This will result in a higher number of recorded removals in a fiscal year than 
actual departures. 
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Any voluntary return on or after June 1, 2013 without an ICE intake case will not be 
recorded as an ICE removal. 
 
ERO Removals include aliens processed for Expedited Removal (ER) and turned over to 
ERO for detention. Aliens processed for ER and not detained by ERO are primarily 
processed by Border Patrol. CBP should be contacted for those statistics. 
 
Gang affiliation is documented as part of the intake process in the Risk Classification 
Assessment (RCA). 
FY 2012 – FY 2013 Removals include ATEP removals.  
 
Criminality 
 
ICE Levels reflect priorities outlined in the June 2010 memorandum entitled “ICE Civil 
Immigration Enforcement Priorities effective October 1, 2010.”  Since FY 2011, ICE has 
defined criminality as a recorded criminal conviction from certified criminal history 
repositories. To prioritize the removal of convicted criminal aliens, ICE personnel refer to 
the following offense levels:  Level 1, Level 2, and Level 3 offenders.  Level 1 offenders 
are aliens convicted of “aggravated felonies,” as defined in § 101(a)(43) of the 
Immigration and Nationality Act, or two or more crimes, each punishable by more than 
one year, commonly referred to as “felonies.”  Level 2 offenders are aliens convicted of 
any other felony or three or more crimes, each punishable by less than one year, 
commonly referred to as “misdemeanors.” Level 3 offenders are aliens convicted of 
“misdemeanor” crime(s) punishable by less than one year.  Prior to FY 2011, ICE used 
Secure Communities (SC) Levels 1, 2, and 3 for prioritization purposes. 
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The Department of Homeland Security (DHS) and its immigration components- 
CBP, ICE, and USCIS-are responsible for enforcing the nation's immigration laws. 
Due to limited resources, DHS and its Components cannot respond to all immigration 
violations or remove all persons illegally in the United States. As is true of virtually 
every other law enforcement agency, DHS must exercise prosecutorial discretion in the 
enforcement of the law.  And, in the exercise of that discretion, DHS can and should 
develop smart enforcement priorities, and ensure that use of its limited resources is 
devoted to the pursuit of those priorities.  DHS's enforcement priorities are, have been, 
and will continue to be national security, border security, and public safety.  DHS 
personnel are directed to prioritize the use of enforcement personnel , detention space, and 
removal assets accordingly. 

 
In the immigration context, prosecutorial discretion should apply not only to the 

decision to issue, serve, file, or cancel a Notice to Appear, but also to a broad range of 
other discretionary enforcement decisions, including deciding: whom to stop, question , 
and arrest; whom to detain or release; whether to settle, dismiss, appeal , or join in a 
motion on a case; and whether to grant deferred action, parole, or a stay of removal 
instead of pursuing removal in a case.  While DHS may exercise prosecutorial discretion 
at any stage of an enforcement proceeding, it is generally preferable to exercise such 
discretion as early in the case or proceeding as possible in order to preserve government 
resources that would otherwise be expended in pursuing enforcement and removal of 
higher priority cases.  Thus, DHS personnel are expected to exercise discretion and 
pursue these priorities at all stages of the enforcement process-from the earliest 
investigative stage to enforcing final orders of removal-subject to their chains of 
command and to the particular responsibilities and authorities applicable to their specific 
position. 

 
Except as noted below, the following memoranda are hereby rescinded and 

superseded: John Morton, Civil Immigration Enforcement: Priorities for the  
Apprehension , Detention , and Removal of Aliens, March 2, 2011; John Morton, 
Exercising Prosecutorial Discretion Consistent with the Civil Enforcement Priorities of 
the Agency for  the Apprehension , Detention and Removal of Aliens , June 17, 20 11; Peter 
Vincent , Case-by-Case Review of Incoming and Certain Pending Cases, November 17, 
2011; Civil Immigration Enforcement:  Guidance on the Use of Detainers in the Federal, 
State, Local, and Tribal Criminal Justice Systems, December 21, 2012; National Fugitive 
Operations Program: Priorities, Goals, and Expectations, December 8, 2009. 
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A. Civil Immigration Enforcement Priorities 
 

The following shall constitute the Department's civil immigration enforcement 
priorities: 

 
Priority 1 (threats to national security, border security, and public safety) 

 
Aliens described in this priority represent the highest priority to which 

enforcement resources should be directed: 
 

(a) aliens engaged in or suspected of terrorism or espionage, or who 
otherwise pose a danger to national security; 

(b) aliens apprehended at the border or ports of entry while attempting to 
unlawfully enter the United States; 

(c) aliens convicted of an offense for which an element was active 
participation  in a criminal street gang, as defined in 18 U.S.C. § 52 l(a), or 
aliens not younger than 16 years of age who intentionally participated in 
an organized criminal gang to further the illegal activity of the gang; 

(d) aliens convicted of an offense classified as a felony in the convicting 
jurisdiction, other than a state or local offense for which an essential 
element was the alien's immigration status; and 

(e) aliens convicted of an "aggravated felony," as that term is defined in 
section 101(a)(43) of the Immigration and Nationality Act at the time of 
the conviction. 

 
The removal of these aliens must be prioritized unless they qualify for asylum or 

another form of relief under our laws, or unless, in the judgment of an ICE Field Office 
Director, CBP Sector Chief or CBP Director of Field Operations, there are compelling 
and exceptional factors that clearly indicate the alien is not a threat to national security, 
border security, or public safety and should not therefore be an enforcement priority. 

 
Priority 2 (misdemeanants and new immigration violators) 

 
Aliens described in this priority , who are also not described in Priority 1, represent 

the second-highest priority for apprehension and removal. Resources should be dedicated 
accordingly to the removal of the following: 

 
(a) aliens convicted of three or more misdemeanor offenses, other than minor 

traffic offenses or state or local offenses for which an essential element 

3  
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was the alien's immigration status, provided  the offenses arise out of 
three separate incidents; 

 
(b) aliens convicted of a "significant misdemeanor," which for these purposes 

is an offense of domestic violence ;1 sexual abuse or exploitation; 
burglary; un lawful possession or use of a firearm; drug distribution or 
trafficking; or driving under the influence; or if not an offense listed 
above, one for which the individual was sentenced to time in custody of 
90 days or more (the sentence must involve time to be served in custody, 
and does not include a suspended sentence); 

(c) aliens apprehended anywhere in the United States after unlawfully 
entering or re-entering the United States and who cannot establish to the 
satisfaction of an immigration officer that they have been physically 
present in the United States continuously since January 1, 2014 ; and 

(d) aliens who, in  the judgment of an ICE Field Office Director , USCIS 
District Director, or USCIS Service Center Director, have significantly 
abused the visa or visa waiver programs. 

 
These aliens should be removed unless they qualify for asylum or another form of 

relief under our laws or, unless, in the judgment of an ICE Field Office Director, CBP 
Sector Chief, CBP Director of Field Operations, USCIS District Director , or users 
Service Center Director , there are factors indicating the alien is not a threat to national 
security, border security, or public safety, and should not therefore be an enforcement 
priority. 

 
Priority 3 (other immigration violations) 

 
Priority 3 aliens are those who have been issued a final order of removal2 on or 

after January 1, 2014. Aliens described in this priority, who are not also described in 
Priority 1 or 2, represent the third and lowest priority for apprehension and removal. 
Resources should be dedicated accordingly to aliens in this priority.  Priority 3 aliens 
should generally be removed unless they qualify for asylum or another form of relief 
under our laws or, unless, in the judgment of an immigration officer, the alien is not a 
threat to the integrity of the immigration system or there are factors suggesting the alien 
should not be an enforcement priority. 

 
 
 

 

1 ln evaluating whether the offense is a significant misdemeanor involving ..domestic violence," careful 
consideration should be given to whether the convicted alien was also the victim of domestic violence; if so, this 
should be a mitigating factor. See generally, John Morton, Prosecutorial Discretion: Certain Victims, Witnesses, 
and Plaintiffs, June 17, 201 1. 
2 For present purposes, "final order" is defined as it is in 8 C.F.R. § 124 l.1. 
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B. Apprehension, Deten tion, and Removal of Other Aliens Unlawfully in 
the United States 

 
Nothing in this memorandum should be construed to prohibit or discourage the 

apprehension, detention, or removal of aliens unlawfully in the United States who are not 
identified as priorities herein.  However, resources should be dedicated, to the greatest 
degree possible, to the removal of aliens described in the priorities set forth above, 
commensurate with the level of prioritization identified.  Immigration officers and 
attorneys may pursue removal of an alien not identified as a priority herein , provided, in 
the judgment of an ICE Field Office Director, removing such an alien would serve an 
important federal interest. 

 
C. Detention 

 
As a general rule, DHS detention resources should be used to support the 

enforcement pr iorities noted above or for aliens subject to mandatory detention by 
law. Absent extraordinary circumstances or the requirement of mandatory detention, 
field office directors should not expend detention resources on aliens who are known 
to be suffering from serious physical or mental illness, who are disabled, elderly, 
pregnant, or nursing, who demonstrate that they are primary caretakers of children 
or an infirm person, or whose detention is otherwise not in the public interest. To 
detain aliens in those categories who are not subject to mandatory detention, DHS 
officers or special agents must obtain approval from the ICE Field Office Director. 
If an alien falls within the above categories and is subject to mandatory detention, 
field office directors are encouraged to contact their local Office of Chief Counsel 
for guidance. 

 
D. Exercising Prosecutorial Discretion 

 
Section A, above, requires DHS personnel to exercise discretion based on 

individual circumstances.  As noted above, aliens in Priority l must be prioritized for 
removal unless they qualify for asylum or other form of relief under our laws, or unl ess, 
in the judgment of an ICE Field Office Director, CBP Sector Chief, or CBP Director of 
Field Operations, there are compelling and exceptional factors that clearly indicate the 
alien is not a threat to national security, border security, or public safety and should not 
therefore be an enforcement priority.  Likewise, aliens in Priority 2 should be removed 
unless they qualify for asylum or other forms of relief under our laws, or unless, in the 
judgment of an ICE Field Office Director, CBP Sector Chief, CBP Director of Field 
Operations, USCIS District Director , or USCIS Service Center Director, there are factors 
indicating the alien is not a threat to national security, border security, or public safety 
and should not therefore be an enforcement priority . Similarly, aliens in Priority 3 should 
generally be removed unless they qualify for asylum or another form of relief under our 
laws or, unless, in the judgment of an immigration officer, the alien is not a threat to the 
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integrity of the immigration system or there are factors suggesting the alien should not be 
an enforcement priority. 

 
In making such judgment s, DHS personnel should consider factors such as: 

extenuating circumstances involving the offense of conviction; extended length of time 
since the offense of conviction; length of time in the United States; military service; 
family or community ties in the United States; status as a victim, witness or plaintiff in 
civil or criminal proceedings; or compelling humanitarian factors such as poor health, 
age, pregnancy, a young child, or a seriously ill relative. These factors are not intended 
to be dispositive nor is this list intended to be exhaustive. Decisions should be based on 
the totality of the circumstances. 

 
E. Implementation 

 
The revised guidance shall be effective on January 5, 2015. Implementing training 

and guidance will be provided to the workforce prior to the effective date.  The revised 
guidance in this memorandum applies only to aliens encountered or apprehended on or 
after the effective date, and aliens detained, in removal proceedings, or subject to removal 
orders who have not been removed from the United States as of the effective date. 
Nothing in this guidance is intended to modify USCIS Notice to Appear policies, which 
remain in force and effect to the extent they are not inconsistent with this memorandum. 

 
F. Data 

 
By this memorandum I am directing the Office of Immigration Statistics to create 

the capability to collect, maintain, and report to the Secretary data reflecting the numbers 
of those apprehended, removed, returned, or otherwise repatriated by any component of 
DHS and to report that data in accordance with the priorities set forth above.  I direct 
CBP, ICE, and USCIS to cooperate in this effort. I intend for this data to be part of the 
package of data released by DHS to the public annually. 

 
G. No Private Right Statement 

 
These guidelines and priorities are not intended to, do not, and may not be relied 

upon to create any right or benefit, substantive or procedural, enforceable at law by any 
party in any administrative, civil, or criminal matter. 
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4 Deferred Action for Childhood Arrivals

PROGRAM OVERVIEW

Background
• USCIS began accepting requests under the Deferred

Action for Childhood Arrivals (DACA) program on
August 15, 2012. The DACA process was created
by the Secretary of Homeland Security to offer
relief from removal (in 2-year increments) for
undocumented immigrants who came to the
United States as children and who met several
key criteria. DACA is an exercise of prosecutorial
discretion and does not provide lawful status.

• The first USCIS-approved DACA grants were issued
in September 2012. The initial 2-year duration will
begin to expire for certain individuals in September
2014. Those individuals will be able to request
consideration for renewal of DACA for a 2-year
period.

• Some individuals were granted DACA by U.S.
Immigration and Customs Enforcement (ICE)
between June 15, 2012, and August 15, 2012. In
February 2014, USCIS provided guidance to these
individuals on the process they should follow to
request DACA renewals.

• USCIS has updated Form I-821D [dated 6/4/14]
to allow individuals to request a 2-year renewal of
DACA. Previous versions of the form will not be
accepted after June 5, 2014.  There will be no grace
period for individuals to submit a previous version
of Form I-821D to request a renewal of their
deferred action.

• Individuals who have not yet requested
consideration for DACA must also use the new
Form I-821D.

• In addition to the new Form I-821D, all individuals
must also submit a Form I-795, Application
for Employment Authorization (along with the
accompanying fees for that form), and a Form
I-765WS, Worksheet, when requesting either initial
DACA or renewal of DACA.

• Individuals who allow their initial 2-year period
of DACA to expire and do not seek renewal will
no longer be considered to be lawfully present for
inadmissibility purposes and will no longer be
authorized to work legally in the United States. To
ensure that their deferred action does not lapse,
USCIS recommends that current DACA recipients
submit Forms I-821D, I-765, and I-765 Worksheet
approximately 120 days (4 months) before their
2-year period of deferred action expires. However,
USCIS may reject DACA requests received earlier
than 150 days (5 months) before an individual’s
2-year period of deferred action expires.

• For more information on requesting DACA,
please visit our Web site at www.uscis.gov/
childhoodarrivals or call our National Customer
Service Center at (800) 375-5283.

Renewal DACA Requests
• An individual may be considered for renewal of

DACA if he or she met the guidelines for initial
DACA and he or she:
	– Did not depart the United States on or after 

June 15, 2007, without advance parole; 

	– Has continuously resided in the United States 
since he or she submitted his or her most 
recent DACA request that was approved up 
until the present time; and

	– Has not been convicted of a felony, a significant 
misdemeanor, or three or more misdemeanors, 
and does not otherwise pose a threat to 
national security or public safety.

• Requests for renewal should be submitted to USCIS
no less than 120 days, and no more than 150 days
prior to the expiration of the current period of
deferred action.
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Initial DACA Requests
• USCIS will also continue to accept initial requests

for DACA. An individual may be considered for
initial DACA if he or she:
	– Was under the age of 31 as of June 15, 2012; 

	– Came to the United States before reaching his 
or her 16th birthday; 

	– Has continuously resided in the United States 
since June 15, 2007, up to the present time;   

	– Was physically present in the United States on 
June 15, 2012, and at the time of making his 
or her request for consideration of deferred 
action with USCIS; 

	– Had no lawful status on June 15, 2012.

	NOTE:
  No lawful status on June 15, 2012, means that:

	 u   You never had a lawful immigration
status on or before June 15, 2012; or

	 u   Any lawful immigration status or parole
that you obtained prior to June 15, 2012, 
had expired as of June 15, 2012.

	 – Is currently in school, has graduated or 
obtained a certificate of completion from 
high school, has obtained a General Education 
Development (GED) certificate, or is an 
honorably discharged veteran of the Coast 
Guard or U.S. Armed Forces; and

	 – Has not been convicted of a felony, 
significant misdemeanor, three or more other 
misdemeanors, and does not otherwise pose a 
threat to national security or public safety;  

• Individuals who were younger than 15 when
DACA was first announced and are not in removal
proceedings or have a final order may request
DACA from USCIS any time after they have reached
their 15th birthday. Individuals who are in removal
proceedings or who have a final order may request
DACA from USCIS even if they are younger than 15
at the time of filing.

Consideration of DACA 
• USCIS has updated Form I-821D [dated 6/4/14] to

allow individuals to request renewal of DACA for an
additional 2-year period. Previous versions of the
form will not be accepted after June 5, 2014.

• There will be no grace period for individuals to
submit a previous version of Form I-821D to
request a renewal of their deferred action.

• There is no fee for Form I-821D.  The fee for Form
I-765 and the required biometrics is $465.

Avoiding Immigration Scams

• Please be aware of immigration scams.
Unauthorized practitioners of immigration law may
try to take advantage of individuals by charging
them money to obtain or submit forms related to
DACA or communicate with USCIS on their behalf.
Visit www.uscis.gov/avoidscams or www.uscis.
gov/eviteestafas for tips on how to find authorized
legal assistance and how to recognize and avoid
immigration services scams.

• Protect yourself from immigration scams. Official
U.S. Government Web sites should be your main
source of information on DACA and immigration
services. Go to www.uscis.gov to learn more.

• If you need legal immigration advice, be sure to use
an authorized professional. This means an attorney
in good standing or a Board of Immigration
Appeals (BIA) accredited representative. Check the
BIA Web site for a list of attorneys who provide
immigration services for low to no cost and for
a list of disciplined attorneys. You can also check
the American Bar Association or your State bar
association for legal services in your State.

• If you are a victim of an immigration scam,
report it to the Federal Trade Commission at
www.ftc.gov/complaint or www.ftc.gov/queja
or by calling (877) FTC-HELP ((877) 372-4357).
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1. Were born after June 15, 1981;

2. Arrived in the United States before the age of 16;

3. Have continuously resided in the United States since June 15,
2007, up to the present time;

4. Were present in the United States on June 15, 2012;

5. Had no lawful status on June 15, 2012;

6. Are currently in school, have graduated or received a
certificate of completion from high school, obtained a
General Educational Development  (GED) certificate, or
are an honorably discharged veteran of the Coast Guard
or U.S. Armed Forces; and

7. Are at least 15 years of age at the time of filing if you
have never been in removal proceedings or if your case was
terminated before you submit your request for consideration
of deferred action for childhood arrivals.

For information about specific documents that may satisfy these 
guidelines, please read the instructions to Form I-821D at  
www.uscis.gov/I-821D and the frequently asked questions at 
www.uscis.gov/childhoodarrivals. 

Does this process apply to me if I am currently in removal 
proceedings, have a final removal order, or have a voluntary 
departure order?

Yes. This process is open to any individuals who can demonstrate 
that they meet the guidelines, including those who have never been 
in removal proceedings as well as those in removal proceedings, 
with a final order, or with a voluntary departure order (as long as 
they are not in immigration detention). If you are not in immigration 
detention and want to affirmatively request consideration of deferred 
action, you must submit your request to USCIS. You do not need 
to be 15 years of age or older at the time of filing if you are in 
removal proceedings, have a final removal order, or have a voluntary 
departure order. All cases will be considered on an individual basis.

Submit a copy of the removal order or any document issued by 
the immigration judge or the final decision from the Board of 
Immigration Appeals, if available. This requirement applies only to 
people who have been in removal proceedings.

Do brief departures affect my ability to satisfy the contin-
uous residence in the United States since June 15, 2007, 
guideline? 

A brief, casual, and innocent absence from the United States will not 
interrupt your continuous residence. Any absence will be considered 
brief, casual, and innocent if it occurred before August 15, 2012, and 
was:

1. Short and reasonably calculated to accomplish the purpose for
the absence;

2. Not because of an order of exclusion, deportation, or removal;

3. Not because of an order of voluntary departure, or an
administrative grant of voluntary departure before you were
placed in exclusion, deportation, or removal proceedings; and

4. The purpose of the absence and/or your actions while outside
the United States were not contrary to law.

Any unauthorized travel outside of the United States on or after 
August 15, 2012, will interrupt your period of continuous residence 
and you will not be considered for deferred action under this process.

For information about specific documents that may show your 
absence was brief, casual, and innocent, please read the instructions 
at www.uscis.gov/I-821D and the frequently asked questions at 
www.uscis.gov/childhoodarrivals.

Will USCIS conduct a background check when reviewing my 
request for consideration of deferred action for childhood 
arrivals? 

Yes. You must undergo background checks before USCIS will 
exercise prosecutorial discretion. You will not be considered for 
deferred action for childhood arrivals, unless there are exceptional 
circumstances, if you have been convicted of: 

• Any felony;

• A significant misdemeanor offense;

• Three or more misdemeanor offenses (not occurring on the same
date and not arising out of the same act, omission or scheme of
misconduct); or

• You otherwise pose a threat to national security or public safety.

What happens after I submit my request for consideration of 
deferred action for childhood arrivals?

After receiving your Form I-821D, Form I-765, and Form I-765WS, 
USCIS will review them for completeness, including the required 
fees, initial evidence, and signatures. If the request is complete, 
USCIS will send you a receipt notice. USCIS will then send you 
a notice scheduling you to visit an Application Support Center 
for fingerprinting and photographing. You may choose to receive 
an email and/or text message notifying you that your form has 
been accepted by completing a Form G-1145, E-Notification of 
Application/Petition Acceptance. Please see www.uscis.gov/ 
G-1145 for instructions.

Each request for consideration of deferred action for childhood 
arrivals will be reviewed on an individual, case-by-case basis. You will 
be notified of USCIS’ determination in writing. USCIS may request 
more information or evidence, or may request that you appear at a 
USCIS office. There is no appeal or motion to reopen/reconsider the 
denial of a request for consideration of deferred action for childhood 
arrivals.

Can I renew the period for which removal action will be 
deferred in my case? 

Yes. You may request consideration of renewal of your deferred 
action for childhood arrivals. Your request for a renewal will be 
considered on a case-by-case basis. If USCIS renews its exercise 
of discretion under deferred action for childhood arrivals for your 
case, you will receive deferred action for another 2 years, and if you 
demonstrate an economic necessity for employment you may receive 
employment authorization throughout that period.

How do I know if I may request a renewal of my deferred 
action for childhood arrivals?

You may request consideration of renewal of deferred action for 
childhood arrivals if you met the guidelines for initial deferred action 
for childhood arrivals (see above) and you:

1. Did not depart the United States on or after August 15, 2012,
without advance parole;

2. Have continuously resided in the United States since you
submitted your most recent deferred action for childhood
arrivals request that was approved up to the present time;

F5—General information…How do I request consideration of deferred action for childhood arrivals?
M-1079B (June 2014) N
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10 Deferred Action for Childhood Arrivals

FREQUENTLY ASKED QUESTIONS

WHAT IS DEFERRED ACTION FOR CHILDHOOD ARRIVALS?

Over the past several years, this Administration has 
undertaken an unprecedented effort to transform the 
immigration enforcement system into one that focuses 
on national security, public safety, border security, and 
the integrity of the immigration system. As the Depart-
ment of Homeland Security (DHS) continues to focus 
its enforcement resources on the removal of individuals 
who pose a danger to national security or a risk to 
public safety, DHS will exercise prosecutorial discretion 
as appropriate to ensure that enforcement resources are 
not expended on low priority cases, such as individuals 
who came to the United States as children and meet 
other key guidelines. Individuals who demonstrate that 
they meet the guidelines below may request consider-
ation of deferred action for childhood arrivals (DACA) 
for a period of 2 years, subject to renewal for a period 
of 2 years, and may be eligible for employment autho-
rization.

You may request consideration of DACA if you:

1. Were under the age of 31 as of June 15, 2012;

2. Came to the United States before reaching your
16th birthday;

3. Have continuously resided in the United States
since June 15, 2007, up to the present time;

4. Were physically present in the United States on
June 15, 2012, and at the time of making your
request for consideration of deferred action with
USCIS;

5. Had no lawful status on June 15, 2012, meaning
that:

– You never had a lawful immigration status on
or before June 15, 2012, or

– Any lawful immigration status or parole that
you obtained prior to June 15, 2012, had
expired as of June 15, 2012.

6. Are currently in school, have graduated or
obtained a certificate of completion from high
school, have obtained a General Educational
Development (GED) certificate, or are an honor-
ably discharged veteran of the Coast Guard or
Armed Forces of the United States; and

7. Have not been convicted of a felony, a signifi-
cant misdemeanor, three or more other misde-
meanors, and do not otherwise pose a threat to
national security or public safety.

Individuals can call U.S. Citizenship and Immigration 
Services (USCIS) at 1-800-375-5283 with questions 
or to request more information on DACA. Those with 
pending requests can also use a number of online self-
help tools which include the ability to check case status 
and processing times, change your address, and send 
an inquiry about a case pending longer than posted 
processing times or non-delivery of a card or docu-
ment.

What is Deferred Action?

Deferred action is a discretionary determination to defer 
a removal action of an individual as an act of prosecuto-
rial discretion. For purposes of future inadmissibility 
based upon unlawful presence, an individual whose 
case has been deferred is not considered to be unlaw-
fully present during the period in which deferred action 
is in effect. An individual who has received deferred 
action is authorized by DHS to be present in the 
United States, and is therefore considered by DHS to be 
lawfully present during the period deferred action is in 
effect. However, deferred action does not confer lawful 
status upon an individual, nor does it excuse any 
previous or subsequent periods of unlawful presence.

Under existing regulations, an individual whose 
case has been deferred is eligible to receive employ-
ment authorization for the period of deferred action, 
provided he or she can demonstrate “an economic 
necessity for employment.” DHS can terminate or renew 
deferred action at any time, at the agency’s discretion.
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What is DACA?

On June 15, 2012, the Secretary of Homeland Security 
announced that certain people who came to the United 
States as children and meet several key guidelines may 
request consideration of deferred action for a period of 
2 years, subject to renewal, and would then be eligible 
for work authorization.

Individuals who can demonstrate through verifiable 
documentation that they meet these guidelines will be 
considered for deferred action. Determinations will be 
made on a case-by-case basis under the DACA guidelines.

Is there any difference between “deferred action” 
and DACA under this process?

DACA is one form of deferred action. The relief an 
individual receives under DACA is identical for immi-
gration purposes to the relief obtained by any person 
who receives deferred action as an act of prosecutorial 
discretion.

If my removal is deferred under the consideration of 
DACA, am I eligible for employment authorization?

YES. Under existing regulations, if your case is 
deferred, you may obtain employment authorization 
from USCIS provided you can demonstrate an economic 
necessity for employment.

If my case is deferred, am I in lawful status for 
the period of deferral?

NO. Although action on your case has been deferred 
and you do not accrue unlawful presence (for admis-
sibility purposes) during the period of deferred action, 
deferred action does not confer any lawful status.

The fact that you are not accruing unlawful presence 
does not change whether you are in lawful status while 
you remain in the United States. However, although 
deferred action does not confer a lawful immigration 
status, your period of stay is authorized by the Depart-
ment of Homeland Security while your deferred action 
is in effect and, for admissibility purposes, you are 
considered to be lawfully present in the United States 
during that time. Individuals granted deferred action 
are not precluded by Federal law from establishing 
domicile in the United States.

Apart from the immigration laws, “lawful presence,” 
“lawful status,” and similar terms are used in various 
other Federal and State laws. For information on how 
those laws affect individuals who receive a favorable 
exercise of prosecutorial discretion under DACA, please 
contact the appropriate Federal, State, or local authorities.

Can I renew my period of deferred action and 
employment authorization under DACA?

YES. You may request consideration for a renewal of 
your DACA. Your request for a renewal will be consid-
ered on a case-by-case basis. If USCIS renews its exer-
cise of discretion under DACA for your case, you will 
receive deferred action for another 2 years, and if you 
demonstrate an economic necessity for employment, 
you may receive employment authorization throughout 
that period.

DACA PROCESS

How do I request consideration of DACA?

To request consideration of DACA (either as an initial 
request or to request a renewal), you must submit 
Form I-821D, Consideration of Deferred Action for 
Childhood Arrivals, to USCIS. Please visit www.uscis.
gov/i-821d before you begin the process to make 
sure you are using the most current version of the 
form available. This form must be completed, properly 
signed, and accompanied by a Form I-765, Applica-
tion for Employment Authorization, and a Form 
I-765WS, Worksheet, establishing your economic 
need for employment. If you fail to submit a completed 
Form I-765 (along with the accompanying filing fees 
for that form, totaling $465), USCIS will not consider 
your request for deferred action. Please read the form 
instructions to ensure that you answer the appropriate 
questions (determined by whether you are submit-
ting an initial or renewal request) and that you submit 
all the required documentation to support your initial 
request.

You must file your request for consideration of DACA 
at the USCIS Lockbox. You can find the mailing address 
and instructions at www.uscis.gov/i-821d. As of June 
5, 2014, requestors must use the new version of the 
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form. After your Form I-821D, Form I-765, and Form 
I-765 Worksheet have been received, USCIS will review 
them for completeness, including submission of the 
required fee, initial evidence and supporting documents 
(for initial filings).

If it is determined that the request is complete, USCIS 
will send you a receipt notice. USCIS will then send you 
an appointment notice to visit an Application Support 
Center (ASC) for biometric services, if an appointment 
is required. Please make sure you read and follow the 
directions in the notice. Failure to attend your biomet-
rics appointment may delay processing of your request 
for consideration of deferred action, or may result in a 
denial of your request. You may also choose to receive 
an email and/or text message notifying you that your 
form has been accepted by completing a Form G-1145, 
E-Notification of Application/Petition Acceptance.

Each request for consideration of DACA will be 
reviewed on an individual, case-by-case basis. USCIS 
may request more information or evidence from you, 
or request that you appear at a USCIS office. USCIS will 
notify you of its determination in writing.

Note: All individuals who believe they meet the guidelines, including those 
in removal proceedings, with a final removal order, or with a voluntary 
departure order (and not in immigration detention), may affirmatively 
request consideration of DACA from USCIS through this process. Individ-
uals who are currently in immigration detention and believe they meet the 
guidelines may not request consideration of deferred action from USCIS 
but may identify themselves to their deportation officer or Jail Liaison. 
You may also contact the ICE Field Office Director. For more information 
visit ICE’s Web site at www.ice.gov/daca.

Can I obtain a fee waiver or fee exemption for this 
process?

There are no fee waivers available for employment 
authorization applications connected to DACA. There 
are very limited fee exemptions available. Requests for 
fee exemptions must be filed and favorably adjudicated 
before an individual files his or her request for consid-
eration of DACA without a fee. In order to be consid-
ered for a fee exemption, you must submit a letter and 
supporting documentation to USCIS demonstrating that 
you meet one of the following conditions:

• You are under 18 years of age, have an income
that is less than 150 percent of the U.S. poverty

level, and are in foster care or otherwise lacking 
any parental or other familial support; or

• You are under 18 years of age and homeless; or

• You cannot care for yourself because you suffer
from a serious, chronic disability and your
income is less than 150 percent of the U.S.
poverty level; or

• You have, at the time of the request, accumulated
$10,000 or more in debt in the past 12 months
as a result of unreimbursed medical expenses for
yourself or an immediate family member, and
your income is less than 150 percent of the U.S.
poverty level.

You can find additional information on our Fee 
Exemption Guidance Web page. Your request must 
be submitted and decided before you submit a request 
for consideration of DACA without a fee. In order to 
be considered for a fee exemption, you must provide 
documentary evidence to demonstrate that you meet 
any of the above conditions at the time that you make 
the request. For evidence, USCIS will:

• Accept affidavits from community-based or
religious organizations to establish a requestor’s
homelessness or lack of parental or other familial
financial support;

• Accept copies of tax returns, bank Statements, pay
stubs, or other reliable evidence of income level.
Evidence can also include an affidavit from the
applicant or a responsible third party attesting that
the applicant does not file tax returns, has no bank
accounts, and/or has no income to prove income
level;

• Accept copies of medical records, insurance
records, bank Statements, or other reliable
evidence of unreimbursed medical expenses of at
least $10,000;

• Address factual questions through Requests for
Evidence (RFEs).
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If individuals meet the guidelines for consideration 
of DACA and are encountered by U.S. Customs 
and Border Protection (CBP) or U.S. Immigration  
and Customs Enforcement (ICE), will they be 
placed into removal proceedings?

DACA is intended, in part, to allow CBP and ICE to 
focus on priority cases. Under the direction of the 
Secretary of Homeland Security, if an individual meets 
the guidelines for DACA, CBP or ICE should exercise 
their discretion on a case-by-case basis to prevent 
qualifying individuals from being apprehended, placed 
into removal proceedings, or removed. If individuals 
believe that, in light of this policy, they should not have 
been apprehended or placed into removal proceedings, 
contact the Law Enforcement Support Center’s hotline at 
(855) 448-6903 (staffed 24 hours a day, 7 days a week).

Does this process apply to me if I am currently in 
removal proceedings, have a final removal order, 
or have a voluntary departure order?

This process is open to any individual who can demon-
strate he or she meets the guidelines for consideration, 
including those who have never been in removal 
proceedings as well as those in removal proceedings, 
with a final order, or with a voluntary departure order 
(as long as they are not in immigration detention).

If I am not in removal proceedings but believe I 
meet the guidelines for consideration of DACA, 
should I seek to place myself into removal 
proceedings through encounters with CBP or ICE?

NO. If you are not in removal proceedings but believe 
that you meet the guidelines, you should submit your 
DACA request to USCIS under the process outlined below.

Can I request consideration of DACA from USCIS 
if I am in immigration detention under the custody 
of ICE?

NO. If you are currently in immigration detention, you 
may not request consideration of DACA from USCIS. If 
you think you may meet the guidelines of this process, 
you should identify yourself to your deportation officer 
or Jail Liaison. You may also contact the ICE Field Office 
Director. For more information, visit ICE’s Web site at 
www.ice.gov/daca.

If I am about to be removed by ICE and believe 
that I meet the guidelines for consideration of 
DACA, what steps should I take to seek review of 
my case before removal?

If you believe you can demonstrate that you meet the 
guidelines and are about to be removed, you should 
immediately contact the Law Enforcement Support 
Center’s hotline at (855) 448-6903 (staffed 24 hours  
a day, 7 days a week).

What should I do if I meet the guidelines of this 
process and have been issued an ICE detainer 
following an arrest by a State or local law enforce-
ment officer?

If you meet the guidelines and have been served  
a detainer, you should immediately contact the  
Law Enforcement Support Center’s hotline at  
(855) 448-6903 (staffed 24 hours a day, 7 days a week).

If I accepted an offer of administrative closure 
under the case-by-case review process or my case 
was terminated as part of the case-by-case review 
process, can I be considered for deferred action 
under this process?

YES. If you can demonstrate that you meet the guide-
lines, you will be able to request consideration of DACA 
even if you have accepted an offer of administrative 
closure or termination under the case-by-case review 
process.

If I declined an offer of administrative closure 
under the case-by-case review process, can I be 
considered for deferred action under this process?

YES. If you can demonstrate that you meet the guide-
lines, you will be able to request consideration of DACA 
even if you declined an offer of administrative closure 
under the case-by-case review process.

If my case was reviewed as part of the case-by-
case review process but I was not offered admin-
istrative closure, can I be considered for deferred 
action under this process?

YES. If you can demonstrate that you meet the guide-
lines, you will be able to request consideration of DACA 
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even if you were not offered administrative closure 
following review of your case as part of the case-by-
case review process.

Can I request consideration of DACA under this 
process if I am currently in a nonimmigrant status 
(e.g., F-1, E-2, H-4) or have Temporary Protected 
Status (TPS)?

NO. You can only request consideration of DACA under 
this process if you currently have no immigration status 
and were not in any lawful status on June 15, 2012.

Will the information I share in my request for 
consideration of DACA be used for immigration 
enforcement purposes?

Information provided in this request is protected from 
disclosure to ICE and CBP for the purpose of immi-
gration enforcement proceedings unless the requestor 
meets the criteria for the issuance of a Notice to Appear 
or a referral to ICE under the criteria set forth in USCIS’ 
Notice to Appear guidance (www.uscis.gov/NTA). 
Individuals whose cases are deferred pursuant to DACA 
will not be referred to ICE. The information may be 
shared with national security and law enforcement 
agencies, including ICE and CBP, for purposes other 
than removal, including for assistance in the consider-
ation of DACA, to identify or prevent fraudulent claims, 
for national security purposes, or for the investiga-
tion or prosecution of a criminal offense. The above 
information sharing policy covers family members and 
guardians, in addition to the requestor. This policy, 
which may be modified, superseded, or rescinded 
at any time without notice, is not intended to, does 
not, and may not be relied upon to create any right or 
benefit, substantive or procedural, enforceable by law 
by any party in any administrative, civil, or criminal 
matter.

If my case is referred to ICE for immigration 
enforcement purposes or if I receive an NTA, will 
information related to my family members and 
guardians also be referred to ICE for immigration 
enforcement purposes?

If your case is referred to ICE for purposes of immigra-
tion enforcement or you receive an NTA, information 

related to your family members or guardians that is 
contained in your request will not be referred to ICE for 
purposes of immigration enforcement against family 
members or guardians. However, that information may 
be shared with national security and law enforcement 
agencies, including ICE and CBP, for purposes other 
than removal, including for assistance in the consider-
ation of DACA, to identify or prevent fraudulent claims, 
for national security purposes, or for the investigation 
or prosecution of a criminal offense.

This policy, which may be modified, superseded, or 
rescinded at any time without notice, is not intended 
to, does not, and may not be relied upon to create any 
right or benefit, substantive or procedural, enforce-
able at law by any party in any administrative, civil, or 
criminal matter.

Will USCIS verify documents or Statements that I 
provide in support of a request for DACA?

USCIS has the authority to verify documents, facts, and 
Statements that are provided in support of requests for 
DACA. USCIS may contact education institutions, other 
government agencies, employers, or other entities in 
order to verify information. 

BACKGROUND CHECKS

Will USCIS conduct a background check when 
reviewing my request for consideration of DACA?

YES. You must undergo biographic and biometric back-
ground checks before USCIS will consider your DACA 
request.

What do background checks involve?

Background checks involve checking biographic and 
biometric information provided by the individuals 
against a variety of databases maintained by DHS and 
other Federal Government agencies.

What steps will USCIS and ICE take if I engage in 
fraud through the new process?

If you knowingly make a misrepresentation or know-
ingly fail to disclose facts, in an effort to obtain DACA 
or work authorization through this process, you will  
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be treated as an immigration enforcement priority to 
the fullest extent permitted by law and be subject to 
criminal prosecution and/or removal from the United 
States.

AFTER USCIS MAKES A DECISION

Can I appeal USCIS’ determination?

NO. You cannot file a motion to reopen or reconsider, 
and cannot appeal the decision if USCIS denies your 
request for consideration of DACA.

You may request a review of your I-821D denial by 
contacting USCIS’ Call Centers at (800) 375-5283 to 
have a Service Request created if you believe that you 
actually did meet all of the DACA guidelines and you 
believe that your request was denied due to one of the 
following errors:

• Denied the request based on abandonment, when
you actually responded to an RFE or NOID within
the prescribed time;

• Mailed the RFE or NOID to the wrong address
although you had submitted a Form AR-11,
Change of Address, or changed your address
online at www.uscis.gov before USCIS issued the
RFE or NOID;

• Denied the request on the grounds that you did
not come to the United States prior to your 16th
birthday, but the evidence submitted at the time
of filing shows that you did arrive before reaching
that age;

• Denied the request on the grounds that you
were under age 15 at the time of filing but not
in removal proceedings, while the evidence
submitted at the time of filing show that you
indeed were in removal proceedings when the
request was filed;

• Denied the request on the grounds that you were
31 or older as of June 15, 2012, but the evidence
submitted at the time of filing shows that you
were not yet 31 years old as of that date;

• Denied the request on the grounds that you had
lawful status on June 15, 2012, but the evidence

submitted at the time of filing shows that you 
indeed were in an unlawful immigration status on 
that date; 

• Denied the request on the grounds that you were
not physically present in the United States on
June 15, 2012, and up through the date of filing,
but the evidence submitted at the time of filing
shows that you were, in fact, present;

• Denied the request due to your failure to appear
at a USCIS ASC to have your biometrics collected,
when you in fact either did appear at a USCIS ASC
to have this done or requested prior to the sched-
uled date of your biometrics appointment to have
the appointment rescheduled; or

• Denied the request because you did not pay the
filing fees for Form I-765, Application for Employ-
ment Authorization, when you actually did pay
these fees.

If you believe your request was denied due to any 
of these administrative errors, you may contact our 
National Customer Service Center at (800) 375-5283 
or (800) 767-1833 (TDD for the hearing impaired). 
Customer service officers are available Monday – Friday,  
8 a.m. – 6 p.m, in each U.S. time zone.

If USCIS does not exercise deferred action in my 
case, will I be placed in removal proceedings?

If you have submitted a request for consideration of 
DACA and USCIS decides not to defer action in your 
case, USCIS will apply its policy guidance governing the 
referral of cases to ICE and the issuance of a Notice to 
Appear (NTA). If your case does not involve a criminal 
offense, fraud, or a threat to national security or public 
safety, your case will not be referred to ICE for purposes 
of removal proceedings except where DHS determines 
there are exceptional circumstances. For more detailed 
information on the applicable NTA policy, visit  
www.uscis.gov/NTA. If after a review of the totality  
of circumstances USCIS determines to defer action in 
your case, USCIS will likewise exercise its discretion 
and will not issue you an NTA.
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Can my deferred action under the DACA process 
be terminated before it expires? 

YES. DACA is an exercise of prosecutorial discretion 
and deferred action may be terminated at any time, 
with or without a Notice of Intent to Terminate, at 
DHS’s discretion. 

INITIAL REQUESTS FOR DACA

What guidelines must I meet to be considered for 
deferred action for childhood arrivals (DACA)?

Under the Secretary of Homeland Security’s June 15, 
2012 memorandum, in order to be considered for 
DACA, you must submit evidence, including supporting 
documents, showing that you:

1. Were under the age of 31 as of June 15, 2012;

2. Came to the United States before reaching your
16th birthday;

3. Have continuously resided in the United States
since June 15, 2007, up to the present time;

4. Were physically present in the United States on
June 15, 2012, and at the time of making your
request for consideration of deferred action with
USCIS;

5. Had no lawful status on June 15, 2012;

6. Are currently in school, have graduated or
obtained a certificate of completion from high
school, have obtained a General Educational
Development (GED) certificate, or are an honor-
ably discharged veteran of the Coast Guard or
Armed Forces of the United States; and

7. Have not been convicted of a felony, significant
misdemeanor, three or more other misde-
meanors, and do not otherwise pose a threat to
national security or public safety.

These guidelines must be met for consideration of 
DACA. U.S. Citizenship and Immigration Services 
(USCIS) retains the ultimate discretion to determine 
whether deferred action is appropriate in any given case 
even if the guidelines are met.

How old must I be in order to be considered for 
deferred action under this process?

• If you have never been in removal proceedings,
or your proceedings have been terminated before
your request for consideration of DACA, you must
be at least 15 years of age or older at the time of
filing and meet the other guidelines.

• If you are in removal proceedings, have a final
removal order, or have a voluntary departure
order, and are not in immigration detention, you
can request consideration of DACA even if you are
under the age of 15 at the time of filing and meet
the other guidelines.

• In all instances, you cannot be the age of 31 or
older as of June 15, 2012, to be considered for
DACA.

I first came to the United States before I turned 
16 years old and have been continuously residing 
in the United States since at least June 15, 
2007. Before I turned 16 years old, however, I 
left the United States for some period of time 
before returning and beginning my current period 
of continuous residence. May I be considered for 
deferred action under this process?

YES, but only if you established residence in the United 
States during the period before you turned 16 years 
old, as evidenced, for example, by records showing you 
attended school or worked in the United States during 
that time, or that you lived in the United States for 
multiple years during that time. In addition to estab-
lishing that you initially resided in the United States 
before you turned 16 years old, you must also have 
maintained continuous residence in the United States 
from June 15, 2007, until the present time to be consid-
ered for deferred action under this process.

To prove my continuous residence in the United 
States since June 15, 2007, must I provide 
evidence documenting my presence for every day, 
or every month, of that period?

To meet the continuous residence guideline, you must 
submit documentation that shows you have been living 
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in the United States from June 15, 2007, up until the 
time of your request. You should provide documenta-
tion to account for as much of the period as reasonably 
possible, but there is no requirement that every day 
or month of that period be specifically accounted for 
through direct evidence.

It is helpful to USCIS if you can submit evidence of your 
residence during at least each year of the period. USCIS 
will review the documentation in its totality to deter-
mine whether it is more likely than not that you were 
continuously residing in the United States for the period 
since June 15, 2007. Gaps in the documentation as to 
certain periods may raise doubts as to your continued 
residence if, for example, the gaps are lengthy or the 
record otherwise indicates that you may have been 
outside the United States for a period of time that was 
not brief, casual, or innocent.

If gaps in your documentation raise questions, USCIS 
may issue a Request for Evidence to allow you to submit 
additional documentation that supports your claimed 
continuous residence.

Affidavits may be submitted to explain a gap in the 
documentation demonstrating that you meet the five-
year continuous residence requirement. If you submit 
affidavits related to the continuous residence require-
ment, you must submit two or more affidavits, sworn 
to or affirmed by people other than yourself who have 
direct personal knowledge of the events and circum-
stances during the period as to which there is a gap 
in the documentation. Affidavits may only be used to 
explain gaps in your continuous residence; they cannot 
be used as evidence that you meet the entire 5-year 
continuous residence requirement.

Does “currently in school” refer to the date on 
which the request for consideration of deferred 
action is filed?

To be considered “currently in school” under the 
guidelines, you must be enrolled in school on the date 
you submit a request for consideration of deferred 
action under this process.

Who is considered to be “currently in school” 
under the guidelines?

To be considered “currently in school” under the 
guidelines, you must be enrolled in:

• A public, private, or charter elementary school,
junior high or middle school, high school,
secondary school, alternative program, or home-
school program meeting State requirements;

• An education, literacy, or career training program
(including vocational training) that has a purpose
of improving literacy, mathematics, or English or
is designed to lead to placement in postsecondary
education, job training, or employment and
where you are working toward such placement;
or

• An education program assisting students either
in obtaining a regular high school diploma or its
recognized equivalent under State law (including
a certificate of completion, certificate of atten-
dance, or alternate award), or in passing a GED
exam or other State-authorized exam (e.g., HiSet
or TASC) in the United States.

These education, literacy, career training programs 
(including vocational training), or education programs 
assisting students in obtaining a regular high school 
diploma or its recognized equivalent under State law, 
or in passing a GED exam or other State-authorized 
exam in the United States include but are not limited 
to programs funded, in whole or in part, by Federal, 
State, county or municipal grants or administered by 
nonprofit organizations. Programs funded by other 
sources may qualify if they are administered by 
providers of demonstrated effectiveness, such as insti-
tutions of higher education, including community 
colleges and certain community-based organizations.

In assessing whether such programs not funded in 
whole or in part by Federal, State, county, or municipal 
grants or administered by nonprofit organizations are 
of demonstrated effectiveness, USCIS will consider the 
duration of the program’s existence; the program’s track 
record in assisting students in obtaining a regular high 
school diploma or its recognized equivalent, in passing 
a GED or other State-authorized exam (e.g., HiSet or 
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TASC), or in placing students in postsecondary educa-
tion, job training, or employment; and other indicators 
of the program’s overall quality. For individuals seeking 
to demonstrate that they are “currently in school” 
through enrollment in such a program, the burden is 
on the requestor to show the program’s demonstrated 
effectiveness.

How do I establish that I am currently in school?

Documentation sufficient for you to demonstrate that 
you are currently in school may include but is not 
limited to:

• Evidence that you are enrolled in a public, private,
or charter elementary school, junior high or
middle school, high school or secondary school;
alternative program, or homeschool program
meeting State requirements; or

• Evidence that you are enrolled in an education,
literacy, or career training program (including
vocational training) that:

– Has a purpose of improving literacy, math-
ematics, or English or is designed to lead to
placement in postsecondary education, job
training, or employment and where you are
working toward such placement; and

– The program is funded in whole or in part by
Federal or State grants or is of demonstrated
effectiveness; or evidence that you are enrolled
in an education program assisting students in
obtaining a high school equivalency diploma
or certificate recognized under State law (such
as by passing a GED exam or other such State-
authorized exam (for example, HiSet or TASC),
and that the program is funded in whole or
in part by Federal, State, county or municipal
grants or are administered by nonprofit orga-
nizations or, if funded by other sources is of
demonstrated effectiveness.

Such evidence of enrollment may include: acceptance 
letters, school registration cards, letters from a school or 
program, transcripts, report cards, or progress reports 
which may show the name of the school or program, 
date of enrollment, and current educational or grade 
level, if relevant.

What documentation may be sufficient to demon-
strate that I have graduated from high school?

Documentation sufficient for you to demonstrate that 
you have graduated from high school may include but 
is not limited to: a high school diploma from a public 
or private high school or secondary school, certificate 
of completion, certificate of attendance, or alternate 
award from a public or private high school or secondary 
school, or a recognized equivalent of a high school 
diploma under State law, or a GED certificate or certifi-
cate from passing another such State-authorized exam 
(e.g., HiSet or TASC) in the United States.

What documentation may be sufficient to demon-
strate that I have obtained a GED certificate or 
certificate from passing another such State-autho-
rized exam (e.g., HiSet or TASC)?

Documentation may include but is not limited to, 
evidence that you have passed a GED exam or other 
State-authorized exam (e.g., HiSet or TASC), and, as 
a result, have received the recognized equivalent of a 
regular high school diploma under State law.

If I am enrolled in a literacy or career training 
program, can I meet the guidelines?

YES, in certain circumstances. You may meet the 
guidelines if you are enrolled in an education, literacy, 
or career training program that has a purpose of 
improving literacy, mathematics, or English or is 
designed to lead to placement in postsecondary educa-
tion, job training, or employment and where you 
are working toward such placement. Such programs 
include but are not limited to programs funded, in 
whole or in part by Federal, State, county or municipal 
grants, or are administered by nonprofit organizations, 
or, if funded by other sources, programs of demon-
strated effectiveness.

If I am enrolled in an English as a Second 
Language (ESL) program, can I meet the guide-
lines?

YES, in certain circumstances. Enrollment in an ESL 
program may be used to meet the guidelines if the 
ESL program is funded in whole or in part by Federal, 
State, county or municipal grants, or administered by 
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nonprofit organizations, or, if funded by other sources, 
is a program of demonstrated effectiveness. You must 
submit direct documentary evidence that the program 
is funded in whole or part by Federal, State, county, or 
municipal grants, administered by a nonprofit organiza-
tion, or of demonstrated effectiveness.

Will USCIS consider evidence other than that 
listed in Chart #1 to show that I have met the 
education guidelines?

NO. Evidence not listed in Chart #1 on the following 
page will not be accepted to establish that you are 
currently in school, have graduated or obtained a certif-
icate of completion from high school, or have obtained 
a GED or passed another State-authorized exam (e.g., 
HiSet or TASC). You must submit any of the documen-
tary evidence listed in Chart #1 to show that you meet 
the education guidelines.

Will USCIS consider evidence other than that 
listed in Chart #1 to show that I have met certain 
initial guidelines?

Evidence other than those documents listed in Chart #1 
may be used to establish the following guidelines and 
factual showings if available documentary evidence is 
insufficient or lacking and shows that:

• You were physically present in the United States
on June 15, 2012;

• You came to the United States before reaching
your 16th birthday;

• You satisfy the continuous residence require-
ment, as long as you present direct evidence of

your continued residence in the United States for 
a portion of the required period and the circum-
stantial evidence is used only to fill in gaps in the 
length of continuous residence demonstrated by 
the direct evidence; and

• Any travel outside the United States during the
period of required continuous presence was brief,
casual, and innocent.

However, USCIS will not accept evidence other than 
the documents listed in Chart #1 as proof of any of the 
following guidelines to demonstrate that you:

• Were under the age of 31 on June 15, 2012; and

• Are currently in school, have graduated or
obtained a certificate of completion from high
school, have obtained a GED certificate, or are an
honorably discharged veteran of the Coast Guard
or Armed Forces of the United States.

For example, even if you do not have documentary 
proof of your presence in the United States on June 15, 
2012, you may still be able to satisfy the guidelines. 
You may do so by submitting credible documentary 
evidence that you were present in the United States 
shortly before and shortly after June 15, 2012, which, 
under the facts presented, may give rise to an inference 
of your presence on June 15, 2012 as well. However, 
evidence other than that listed in Chart #1 will not 
be accepted to establish that you have graduated high 
school. You must submit the designated documentary 
evidence to satisfy that you meet this guideline.

CHART #1: on the next page, provides examples of 

documentation you may submit to demonstrate you 

meet the initial guidelines for consideration of deferred 

action under this process. Please see the instructions 

of Form I-821D, Consideration of Deferred Action for 

Childhood Arrivals, for additional details of acceptable 

documentation.
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  CHART #1: EXAMPLES OF DOCUMENTS TO SUBMIT TO DEMONSTRATE YOU MEET THE GUIDELINES 

Proof of identity	 • Passport	or	national	identity	document	from	your	country	of	origin
• Birth	certificate	with	photo	identification
• School	or	military	ID	with	photo
• Any	U.S.	Government	immigration	or	other	document	bearing	your	name	and	photo

Proof you came to U.S. 	 • Passport	with	admission	stamp
before your 16th birthday	 • Form	I-94/I-95/I-94W

• School	records	from	the	U.S.	schools	you	have	attended
• Any	Immigration	and	Naturalization	Service	or	DHS	document	stating	your	date	of	entry

(Form I-862, Notice to Appear)
• Travel	records
• Hospital	or	medical	records
• Rent	receipts	or	utility	bills
• Employment	records	(pay	stubs,	W-2	Forms,	etc.)
• Official	records	from	a	religious	entity	confirming	participation	in	a	religious	ceremony
• Copies	of	money	order	receipts	for	money	sent	in	or	out	of	the	country
• Birth	certificates	of	children	born	in	the	U.S.
• Dated	bank	transactions
• Automobile	license	receipts	or	registration
• Deeds,	mortgages,	rental	agreement	contracts
• Tax	receipts,	insurance	policies

Proof of immigration status	 • Form	I-94/I-95/I-94W	with	authorized	stay	expiration	date
• Final	order	of	exclusion,	deportation,	or	removal	issued	as	of	June	15,	2012
• A	charging	document	placing	you	into	removal	proceedings

Proof of presence in U.S.	 • Rent	receipts	or	utility	bills
on June 15, 2012	 • Employment	records	(pay	stubs,	W-2	Forms,	etc.)

• School	records	(letters,	report	cards,	etc.)
• Military	records	(Form	DD-214	or	NGB	Form	22)

Proof you continuously resided in	 • Official	records	from	a	religious	entity	confirming	participation	in	a	religious	ceremony
U.S. since June 15, 2007	 • Copies	of	money	order	receipts	for	money	sent	in	or	out	of	the	country

• Passport	entries
• Birth	certificates	of	children	born	in	the	United	States
• Dated	bank	transactions
• Automobile	license	receipts	or	registration
• Deeds,	mortgages,	rental	agreement	contracts
• Tax	receipts,	insurance	policies

Proof of your education status	 • School	records	(transcripts,	report	cards,	etc.)	from	the	school	that	you	are	currently
at the time of requesting attending in the United States showing the name(s) of the school(s) and periods of school
consideration of DACA attendance and the current of requesting consideration of DACA educational or grade level

• U.S.	high	school	diploma,	certificate	of	completion,	or	other	alternate	award
• High	school	equivalency	diploma	or	certificate	recognized	under	State	law
• Evidence	that	you	passed	a	State-authorized	exam,	including	the	GED	or	other	State-	

  authorized exam (for example, HiSet or TASC) in the United States

Proof you are an honorably	 • Form	DD-214,	Certificate	of	Release	or	Discharge	from	Active	Duty
discharged veteran of the			 • NGB	Form	22,	National	Guard	Report	of	Separation	and	Record	of	Service
U.S. Armed Forces or the		 • Military	personnel	records
U.S. Coast Guard	 • Military	health	records
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May I file affidavits as proof that I meet the initial 
guidelines for consideration of DACA?

Affidavits generally will not be sufficient on their own 
to demonstrate that you meet the guidelines for USCIS 
to consider you for DACA. However, affidavits may be 
used to support meeting the following guidelines only 
if the documentary evidence available to you is insuf-
ficient or lacking:

• Demonstrating that you meet the 5-year contin-
uous residence requirement; and

• Establishing that departures during the required
period of continuous residence were brief, casual,
and innocent.

If you submit affidavits related to the above criteria, 
you must submit two or more affidavits, sworn to or 
affirmed by people other than yourself, who have direct 
personal knowledge of the events and circumstances. 
Should USCIS determine that the affidavits are insuffi-
cient to overcome the unavailability or the lack of docu-
mentary evidence with respect to either of these guide-
lines, it will issue a Request for Evidence indicating that 
further evidence must be submitted to demonstrate that 
you meet these guidelines.

USCIS will not accept affidavits as proof of satisfying 
the following guidelines:

• You are currently in school, have graduated or
obtained a certificate of completion or other
alternate award from high school, have obtained
a high school equivalency diploma or certificate
(such as by passing the GED exam or other State-
authorized exam [for example, HiSet or TASC]),
or are an honorably discharged veteran from the
Coast Guard or Armed Forces of the United States;

• You were physically present in the United States
on June 15, 2012;

• You came to the United States before reaching
your 16th birthday;

• You were under the age of 31 on June 15, 2012;
and

• Your criminal history, if applicable.

If the only evidence you submit to demonstrate you 
meet any of the above guidelines is an affidavit, USCIS 
will issue a Request for Evidence indicating that you 
have not demonstrated that you meet these guidelines 
and that you must do so in order to demonstrate that 
you meet that guideline.

Will I be considered to be in unlawful status if I 
had an application for asylum or cancellation of 
removal pending before either USCIS or the Execu-
tive Office for Immigration Review (EOIR) on June 
15, 2012?

YES. If you had an application for asylum or cancella-
tion of removal, or similar relief, pending before either 
USCIS or EOIR as of June 15, 2012, but had no lawful 
status, you may request consideration of DACA.

I was admitted for “duration of status” or for 
a period of time that extended past June 14, 
2012, but violated my immigration status (e.g., by 
engaging in unauthorized employment, failing to 
report to my employer, or failing to pursue a full 
course of study) before June 15, 2012. May I be 
considered for deferred action under this process?

NO, unless the Executive Office for Immigration 
Review terminated your status by issuing a final order 
of removal against you before June 15, 2012.

I was admitted for “duration of status” or for a 
period of time that extended past June 14, 2012, 
but “aged out” of my dependent nonimmigrant 
status as of June 15, 2012. May I be considered 
for deferred action under this process?

YES. For purposes of satisfying the “had no lawful 
status on June 15, 2012,” guideline alone, if you were 
admitted for “duration of status” or for a period of time 
that extended past June 14, 2012, but “aged out” of your 
dependent nonimmigrant status on or before June 15, 
2012 (meaning you turned 21 years old on or before 
June 15, 2012), you may be considered for deferred 
action under this process.

122

Case 1:14-cv-00254   Document 38-6   Filed in TXSD on 12/24/14   Page 22 of 35



22 Deferred Action for Childhood Arrivals

I was admitted for “duration of status” but my 
status in SEVIS is listed as terminated on or 
before June 15, 2012. May I be considered for 
deferred action under this process?

YES. For the purposes of satisfying the “had no lawful 
status on June 15, 2012,” guideline alone, if your status 
as of June 15, 2012, is listed as “terminated” in SEVIS, 
you may be considered for deferred action under this 
process.

I am a Canadian citizen who was inspected by 
CBP	but	was	not	issued	an	I-94	at	the	time	of	
admission. May I be considered for deferred 
action under this process?

In general, a Canadian citizen who was admitted as 
a visitor for business or pleasure and not issued an 
I-94, Arrival/Departure Record, (also known as a 
“non-controlled” Canadian nonimmigrant) is lawfully 
admitted for a period of 6 months. For that reason, 
unless there is evidence, including verifiable evidence 
provided by the individual, that he or she was specifi-
cally advised that his or her admission would be for a 
different length of time, the Department of Homeland 
Security (DHS) will consider, for DACA purposes only, 
that the alien was lawfully admitted for a period of 
6 months. Therefore, if DHS is able to verify from its 
records that your last non-controlled entry occurred on 
or before Dec. 14, 2011, DHS will consider your nonim-
migrant visitor status to have expired as of June 15, 
2012, and you may be considered for deferred action 
under this process.

I used my Border Crossing Card (BCC) to obtain 
admission to the United States and was not 
issued	an	I-94	at	the	time	of	admission.	May	I	be	
considered for deferred action under this process?

Because the limitations on entry for a BCC holder vary 
based on location of admission and travel, DHS will 
assume that the BCC holder who was not provided 
an I-94 was admitted for the longest period legally 
possible—30 days—unless the individual can demon-
strate, through verifiable evidence, that he or she was 
specifically advised that his or her admission would be 

for a different length of time. Accordingly, if DHS is 
able to verify from its records that your last admission 
was using a BCC, you were not issued an I-94 at the 
time of admission, and it occurred on or before May 
14, 2012, DHS will consider your nonimmigrant visitor 
status to have expired as of June 15, 2012, and you may 
be considered for deferred action under this process.

Do I accrue unlawful presence if I have a pending 
initial request for consideration of DACA?

You will continue to accrue unlawful presence while 
the request for consideration of DACA is pending unless 
you are under 18 years of age at the time of the request. 
If you are under 18 years of age at the time you submit 
your request, you will not accrue unlawful presence 
while the request is pending, even if you turn 18 while 
your request is pending with USCIS. If action on your 
case is deferred, you will not accrue unlawful presence 
during the period of deferred action. However, having 
action deferred on your case will not excuse previously 
accrued unlawful presence.

RENEWAL OF DACA

When should I file my renewal request with U.S. 
Citizenship and Immigration Services (USCIS)? 

USCIS encourages you to submit your request for 
renewal approximately 120 days (or 4 months) before 
your current period of deferred action under the 
Deferred Action for Childhood Arrivals (DACA) process 
expires. If you have filed approximately 120 days before 
your deferred action and Employment Authorization 
Document (EAD) expire and USCIS is unexpectedly 
delayed in processing your renewal request, USCIS may 
provide deferred action and employment authorization 
for a short period of time until your renewal is adjudi-
cated. However, if you file your renewal request more 
than 150 days prior to the expiration of your current 
period of deferred action, USCIS may reject your 
submission and return it to you with instructions to 
resubmit your request closer to the expiration date.
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How will USCIS evaluate my request for renewal of 
DACA?

You may be considered for renewal of DACA if you met 
the guidelines for consideration of Initial DACA (see 
above) AND you:

1. Did not depart the United States on or after
Aug. 15, 2012, without advance parole;

2. Have continuously resided in the United States
since you submitted your most recent request for
DACA that was approved up to the present time;
and

3. Have not been convicted of a felony, a significant
misdemeanor, or three or more misdemeanors,
and do not otherwise pose a threat to national
security or public safety.

These guidelines must be met for consideration of 
DACA renewal. USCIS retains the ultimate discretion to 
determine whether deferred action is appropriate in any 
given case even if the guidelines are met.

Do I accrue unlawful presence if I am seeking 
renewal and my previous period of DACA expires 
before I receive a renewal of deferred action under 
DACA? Similarly, what would happen to my work 
authorization?

YES, if your previous period of DACA expires before 
you receive a renewal of deferred action under DACA, 
you will accrue unlawful presence for any time 
between the periods of deferred action unless you 
are under 18 years of age at the time you submit your 
renewal request.

Similarly, if your previous period of DACA expires 
before you receive a renewal of deferred action under 
DACA, you will not be authorized to work in the 
United States regardless of your age at time of filing 
until and unless you receive a new employment autho-
rization document from USCIS.

However, if you have filed your renewal request with 
USCIS approximately 120 days before your deferred 
action and EAD expire and USCIS is unexpectedly 
delayed in processing your renewal request, USCIS may 
provide deferred action and employment authorization 
for a short period of time.

Do I need to provide additional documents when I 
request renewal of deferred action under DACA?

NO, unless you have new documents pertaining to 
removal proceedings or criminal history that you have 
not already submitted to USCIS in a previously approved 
DACA request. USCIS, however, reserves the authority to 
request at its discretion additional documents, informa-
tion, or Statements relating to a DACA renewal request 
determination.
CAUTION: If you knowingly and willfully provide materially false informa-
tion on Form I-821D, you will be committing a Federal felony punishable 
by a fine, or imprisonment up to 5 years, or both, under 18 U.S.C. Section 
1001. In addition, individuals may be placed into removal proceedings, 
face severe penalties provided by law, and be subject to criminal prosecu-
tion.

TRAVEL

May I travel outside of the United States before 
I submit an initial Deferred Action for Childhood 
Arrivals (DACA) request or while my initial DACA 
request remains pending with the Department of 
Homeland Security (DHS)?

Any unauthorized travel outside of the United States on 
or after Aug. 15, 2012, will interrupt your continuous 
residence and you will not be considered for deferred 
action under this process. Any travel outside of the 
United States that occurred on or after June 15, 2007, 
but before Aug. 15, 2012, will be assessed by U.S. Citi-
zenship and Immigration Services (USCIS) to determine 
whether the travel qualifies as brief, casual, and inno-
cent. (See Chart #2 on the following page.)
CAUTION: You should be aware that if you have been ordered deported or 
removed, and you then leave the United States, your departure will likely 
result in your being considered deported or removed, with potentially 
serious future immigration consequences.

If my case is deferred under DACA, will I be able 
to travel outside of the United States?

Not automatically. If USCIS has decided to defer action 
in your case and you want to travel outside the United 
States, you must apply for advance parole by filing a 
Form I-131, Application for Travel Document and 
paying the applicable fee ($360). USCIS will determine 
whether your purpose for international travel is justifi-
able based on the circumstances you describe in your 
request. Generally, USCIS will only grant advance parole 
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Travel Dates Type of Travel Does It Affect Continuous Residence 

On or after June 15, 2007, Brief, casual, and innocent No
but before Aug. 15, 2012 

For an extended time

Because of an order of  Yes
exclusion, deportation, 
voluntary departure, or removal

To participate in criminal activity

On or after Aug. 15, 2012, Any In addition, if you have previously been ordered deported and 
and after you have removed and you depart the United States without taking addi-
requested deferred action tional steps to address your removal proceedings, your departure 

will likely result in your being considered deported or removed, 
with potentially serious future immigration consequences.

if your travel abroad will be in furtherance of:

• Humanitarian purposes, including travel to obtain
medical treatment, attending funeral services for a
family member, or visiting an ailing relative;

• Educational purposes, such as semester-abroad
programs and academic research; or

• Employment purposes such as overseas assign-
ments, interviews, conferences, training, or meet-
ings with clients overseas.

Travel for vacation is not a valid basis for advance 
parole.

You may not apply for advance parole unless and until 
USCIS defers action in your case under the consider-
ation of DACA. You cannot apply for advance parole at 
the same time as you submit your request for consid-
eration of DACA. All advance parole requests will be 
considered on a case-by-case basis.

If USCIS has deferred action in your case under the 
DACA process after you have been ordered deported or 
removed, you may still request advance parole if you 
meet the guidelines for advance parole described above.

CAUTION: However, for those individuals who have been ordered 
deported or removed, before you actually leave the United States, you 
should seek to reopen your case before the Executive Office for Immigra-
tion Review (EOIR) and obtain administrative closure or termination of 
your removal proceeding. Even after you have asked EOIR to reopen your 
case, you should not leave the United States until after EOIR has granted 
your request. If you depart after being ordered deported or removed, and 
your removal proceeding has not been reopened and administratively 
closed or terminated, your departure may result in your being considered 
deported or removed, with potentially serious future immigration conse-
quences. If you have any questions about this process, you may contact 
U.S. Immigration and Customs Enforcement (ICE) through the local ICE 
Office of the Chief Counsel with jurisdiction over your case. 

CAUTION: If you travel outside the United States on or after Aug. 15, 
2012, without first receiving advance parole, your departure automatically 
terminates your deferred action under DACA.

125

Case 1:14-cv-00254   Document 38-6   Filed in TXSD on 12/24/14   Page 25 of 35



(DACA) Toolkit          25

Do brief departures from the United States inter-
rupt the continuous residence requirement?

A brief, casual, and innocent absence from the United 
States will not interrupt your continuous residence. If 
you were absent from the United States, your absence 
will be considered brief, casual, and innocent if it was 
on or after June 15, 2007, and before Aug. 15, 2012, 
and:

1. The absence was short and reasonably calculated
to accomplish the purpose for the absence;

2. The absence was not because of an order of
exclusion, deportation, or removal;

3. The absence was not because of an order of
voluntary departure, or an administrative grant
of voluntary departure before you were placed in
exclusion, deportation, or removal proceedings;
and

4. The purpose of the absence and/or your actions
while outside the United States were not contrary
to law.

Once USCIS has approved your request for DACA, you 
may file Form I-131, Application for Travel Document, 
to request advance parole to travel outside of the United 
States.
CAUTION: If you travel outside the United States on or after Aug. 15, 
2012, without first receiving advance parole, your departure automatically 
terminates your deferred action under DACA.

May I file a request for advance parole 
concurrently with my DACA package?

Concurrent filing of advance parole is not an option 
at this time. DHS is, however, reviewing its policy 
on concurrent filing of advance parole with a DACA 
request. In addition, DHS is also reviewing eligibility 
criteria for advance parole. If any changes to this policy 
are made, USCIS will update this FAQ and inform the 
public accordingly. 

CRIMINAL CONVICTIONS

If I have a conviction for a felony offense, a signifi-
cant misdemeanor offense, or multiple misde-
meanors, can I receive an exercise of prosecutor-
ial discretion under this new process?

NO. If you have been convicted of a felony offense, 
a significant misdemeanor offense, or three or more 
other misdemeanor offenses not occurring on the same 
date and not arising out of the same act, omission, or 
scheme of misconduct, you will not be considered for 
Deferred Action for Childhood Arrivals (DACA) except 
where the Department of Homeland Security (DHS) 
determines there are exceptional circumstances.

What offenses qualify as a felony?

A felony is a Federal, State, or local criminal offense 
punishable by imprisonment for a term exceeding  
1 year.

What offenses constitute a significant misde-
meanor?

For the purposes of this process, a significant misde-
meanor is a misdemeanor as defined by Federal law 
(specifically, one for which the maximum term of 
imprisonment authorized is 1 year or less but greater 
than 5 days) and that meets the following criteria:

1. Regardless of the sentence imposed, is an offense
of domestic violence, sexual abuse or exploita-
tion, burglary, unlawful possession or use of
a firearm, drug distribution or trafficking, or
driving under the influence; or

2. If not an offense listed above, is one for which
the individual was sentenced to time in custody
of more than 90 days. The sentence must involve
time to be served in custody, and therefore does
not include a suspended sentence.

The time in custody does not include any time served 
beyond the sentence for the criminal offense based 
on a State or local law enforcement agency honoring 
a detainer issued by U.S. Immigration and Customs 
Enforcement (ICE). Notwithstanding the above, the 
decision whether to defer action in a particular case is 
an individualized, discretionary one that is made taking 
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into account the totality of the circumstances. There-
fore, the absence of the criminal history outlined above, 
or its presence, is not necessarily determinative, but is a 
factor to be considered in the unreviewable exercise of 
discretion. DHS retains the discretion to determine that 
an individual does not warrant deferred action on the 
basis of a single criminal offense for which the individual 
was sentenced to time in custody of 90 days or less.

What offenses constitute a non-significant 
misdemeanor?

For purposes of this process, a non-significant misde-
meanor is any misdemeanor as defined by Federal law 
(specifically, one for which the maximum term of 
imprisonment authorized is 1 year or less but greater 
than 5 days) and that meets the following criteria:

1. Is not an offense of domestic violence, sexual
abuse or exploitation, burglary, unlawful posses-
sion or use of a firearm, drug distribution or
trafficking, or driving under the influence; and

2. Is one for which the individual was sentenced to
time in custody of 90 days or less. The time in
custody does not include any time served beyond
the sentence for the criminal offense based on a
State or local law enforcement agency honoring a
detainer issued by ICE.

Notwithstanding the above, the decision whether to 
defer action in a particular case is an individualized, 
discretionary one that is made taking into account the 
totality of the circumstances. Therefore, the absence 
of the criminal history outlined above, or its presence, 
is not necessarily determinative, but is a factor to be 
considered in the unreviewable exercise of discretion.

If I have a minor traffic offense, such as driving 
without a license, will it be considered a non-
significant misdemeanor that counts towards the 
“three or more non-significant misdemeanors” 
making me unable to receive consideration for an 
exercise of prosecutorial discretion under this new 
process?

A minor traffic offense will not be considered a misde-
meanor for purposes of this process. However, your 

entire offense history can be considered along with 
other facts to determine whether, under the totality of 
the circumstances, you warrant an exercise of prosecu-
torial discretion.

It is important to emphasize that driving under the 
influence is a significant misdemeanor regardless of the 
sentence imposed. 

What qualifies as a national security or public 
safety threat?

If the background check or other information uncov-
ered during the review of your request for deferred 
action indicates that your presence in the United States 
threatens public safety or national security, you will 
not be able to receive consideration for an exercise of 
prosecutorial discretion except where DHS determines 
there are exceptional circumstances. Indicators that you 
pose such a threat include, but are not limited to: gang 
membership, participation in criminal activities, or 
participation in activities that threaten the United States.

Will offenses criminalized as felonies or misde-
meanors by State immigration laws be considered 
felonies or misdemeanors for purpose of this 
process?

NO. Immigration-related offenses characterized as 
felonies or misdemeanors by State immigration laws 
will not be treated as disqualifying felonies or misde-
meanors for the purpose of considering a request for 
consideration of deferred action under this process.

Will DHS consider my expunged or juvenile convic-
tion as an offense making me unable to receive 
an exercise of prosecutorial discretion?

Expunged convictions and juvenile convictions will 
not automatically disqualify you. Your request will be 
assessed on a case-by-case basis to determine whether, 
under the particular circumstances, a favorable exercise 
of prosecutorial discretion is warranted. If you were a 
juvenile, but tried and convicted as an adult, you will 
be treated as an adult for purposes of the DACA process.
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MISCELLANEOUS

Does this Administration remain committed to 
comprehensive immigration reform?

YES. The Administration has consistently pressed 
for passage of comprehensive immigration reform, 
including the DREAM Act, because the President 
believes these steps are critical to building a 21st 
century immigration system that meets our Nation’s 
economic and security needs.

Is passage of the DREAM Act still necessary in 
light of the new process?

YES. The Secretary of Homeland Security’s June 15, 
2012, memorandum allowing certain people to request 
consideration for deferred action is one in a series 
of steps that DHS has taken to focus its enforcement 
resources on the removal of individuals who pose a 
danger to national security or a risk to public safety. 
Deferred Action for Childhood Arrivals (DACA) is 
an exercise of prosecutorial discretion and does not 
provide lawful status or a pathway to citizenship. As 
the President has Stated, individuals who would qualify 
for the DREAM Act deserve certainty about their 
status. Only the Congress, acting through its legislative 
authority, can confer the certainty that comes with a 
pathway to permanent lawful status.

Does deferred action provide me with a path to 
permanent resident status or citizenship?

NO. Deferred action is a form of prosecutorial discre-
tion that does not confer lawful permanent resident 
status or a path to citizenship. Only the Congress, acting 
through its legislative authority, can confer these rights.

Can I be considered for deferred action even if I 
do not meet the guidelines to be considered for 
DACA?

This process is only for individuals who meet the 
specific guidelines for DACA. Other individuals may, on 
a case-by-case basis, request deferred action from U.S. 
Citizenship and Immigration Services (USCIS) or U.S. 
Immigration and Customs Enforcement (ICE) in certain 
circumstances, consistent with longstanding practice.

How will ICE and USCIS handle cases involving 
individuals who do not satisfy the guidelines of 
this process but believe they may warrant an  
exercise of prosecutorial discretion under the  
June 2011 Prosecutorial Discretion Memoranda?

If USCIS determines that you do not satisfy the guide-
lines or otherwise determines you do not warrant an 
exercise of prosecutorial discretion, then it will decline 
to defer action in your case. If you are currently in 
removal proceedings, have a final order, or have a 
voluntary departure order, you may then request ICE 
consider whether to exercise prosecutorial discretion.

How	should	I	fill	out	question	9	on	Form	I-765,	
Application for Employment Authorization? 

When you are filing a Form I-765 as part of a DACA 
request, question 9 is asking you to list those Social 
Security numbers that were officially issued to you by 
the Social Security Administration.

Will there be supervisory review of decisions by 
USCIS under this process?

YES. USCIS has implemented a successful supervi-
sory review process to ensure a consistent process for 
considering requests for DACA.

Will USCIS personnel responsible for reviewing 
requests for DACA receive special training?

YES. USCIS personnel responsible for considering 
requests for consideration of DACA have received 
special training.

Must attorneys and accredited representatives 
who provide pro bono services to deferred action 
requestors at group assistance events file a Form 
G-28 with USCIS?

Under 8 C.F.R. §§ 292.3 and 1003.102, practitioners 
are required to file a Notice of Entry of Appearance as 
Attorney or Accredited Representative when they engage 
in practice in immigration matters before DHS, either 
in person or through the preparation or filing of any 
brief, application, petition, or other document. Under 
these rules, a practitioner who consistently violates 
the requirement to file a Form G-28 may be subject to 
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disciplinary sanctions; however on Feb. 28, 2011, USCIS 
issued a Statement indicating that it does not intend to 
initiate disciplinary proceedings against practitioners 
(attorneys and accredited representatives) based solely 
on the failure to submit a Notice of Entry of Appearance 
as Attorney or Accredited Representative (Form G-28) 
in relation to pro bono services provided at group 
assistance events. DHS is in the process of issuing a final 
rule at which time this matter will be reevaluated.

When must an individual sign a Form I-821D as a 
preparer?

Anytime someone other than the requestor prepares 
or helps fill out the Form I-821D, that individual must 
complete Part 5 of the form.

If I provide my employee with information 
regarding his or her employment to support a 
request for consideration of DACA, will that infor-
mation be used for immigration enforcement 
purposes	against	me	and/or	my	company?

You may, as you determine appropriate, provide indi-
viduals requesting DACA with documentation which 
verifies their employment. This information will not 
be shared with ICE for civil immigration enforcement 
purposes under section 274A of the Immigration and 
Nationality Act (relating to unlawful employment) 
unless there is evidence of egregious violations of 
criminal statutes or widespread abuses.

Can I request consideration for deferred action 
under this process if I live in the Commonwealth 
of the Northern Mariana Islands (CNMI)?

YES, in certain circumstances. The CNMI is part of 
the United States for immigration purposes and is not 
excluded from this process. However, because of the 
specific guidelines for consideration of DACA, individ-
uals who have been residents of the CNMI are in most 
cases unlikely to qualify for the program. You must, 
among other things, have come to the United States 
before your 16th birthday and have resided continu-
ously in the United States since June 15, 2007.

Under the Consolidated Natural Resources Act of 2008, 
the CNMI became part of the United States for purposes 
of immigration law only on Nov. 28, 2009. Therefore 
entry into, or residence in, the CNMI before that date 
is not entry into, or residence in, the United States for 
purposes of the DACA process.

USCIS has used parole authority in a variety of situa-
tions in the CNMI to address particular humanitarian 
needs on a case-by-case basis since Nov. 28, 2009. If 
you live in the CNMI and believe that you meet the 
guidelines for consideration of deferred action under 
this process, except that your entry and/or residence 
to the CNMI took place entirely or in part before Nov. 
28, 2009, USCIS is willing to consider your situation on 
a case-by-case basis for a grant of parole. If this situa-
tion applies to you, you should make an appointment 
through INFOPASS with the USCIS ASC in Saipan to 
discuss your case with an immigration officer.

Someone told me if I pay them a fee, they can 
expedite my DACA request. Is this true?

NO. There is no expedited processing for deferred 
action. Dishonest practitioners may promise to provide 
you with faster services if you pay them a fee. These 
people are trying to scam you and take your money. 
Visit our Avoid Scams page to learn how you can 
protect yourself from immigration scams.

Make sure you seek information about requests for 
consideration of DACA from official government 
sources such as USCIS or the DHS. If you are seeking 
legal advice, visit our Find Legal Services page to learn 
how to choose a licensed attorney or accredited repre-
sentative.

Am I required to register with the Selective 
Service?

Most male persons residing in the United States, who 
are ages 18 through 25, are required to register with 
Selective Service. Please see link for more information. 
[Selective Service, www.sss.gov].
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Resources for DACA and immigrant students

www2.ed.gov/about/overview/focus/ 
immigration-resources.html

This resource page includes Q&As on Federal student aid and  
education records for DACA students and a financial aid guide.

Migrant Education Program

www2.ed.gov/programs/mep/index.html

The Migrant Education Program supports the development and 
funding of education and support services for migratory children. 

DEPARTMENT OF JUSTICE

EXECUTIVE OFFICE FOR  
IMMIGRATION REVIEW (EOIR)
List of Board of Immigration Appeals (BIA) 
recognized organizations and accredited  
representatives

www.justice.gov/eoir/ra/raroster.htm

BIA accredited representatives working for BIA-recognized  
organizations are non-attorneys who are authorized to provide 
immigration legal services. 

List of low cost and free immigration 
legal service providers

www.justice.gov/eoir/probono/states.htm

EOIR provides a list of free and low-cost immigration attorneys 
by State as a resource for applicants and petitioners. 

ACCESS TO JUSTICE
Overview of Access to Justice resources

www.justice.gov/atj

Access to Justice works with Federal agencies, State, and local 
governments and State Access to Justice commissions to increase 
access to counsel and legal assistance and to improve the justice 
delivery systems that serve people who are unable to afford lawyers.

DACA resource guide

www.justice.gov/atj/daca-resourceguide-atj-
feb-27-3013.pdf

This resource guide provides information on the DACA process 
and links to DACA-related resources.

OFFICE OF SPECIAL COUNSEL FOR 
IMMIGRATION-RELATED UNFAIR 
EMPLOYMENT PRACTICES
DACA flyer

www.justice.gov/crt/about/osc/pdf/ 
publications/DACA_English2.pdf 

The Office of Special Counsel enforces the anti-discrimination 
provisions of the Immigration and Nationality Act. This flyer  
provides DACA recipients with information about their right to 
work in the United States

DEPARTMENT OF LABOR

WAGE AND HOUR DIVISION
We Can Help website

www.dol.gov/wecanhelp

This Web site provides useful information for workers to under-
stand their rights in the workplace and how to file a complaint, 
regardless of their immigration status. 

YouthRules! Web site

www.youthrules.dol.gov

This Web site provides critical information on the jobs and hours 
a minor is allowed to work.
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college, however, find it difficult to do so. One reason for this is that they are ineligible for federal student 
financial aid.2 Another reason relates to a provision enacted in 1996 as part of the Illegal Immigration 
Reform and Immigrant Responsibility Act (IIRIRA)3 that discourages states and localities from granting 
unauthorized aliens certain “postsecondary education benefits” (referred to here as the “1996 
provision”).4 More broadly, as unauthorized aliens, they are typically unable to work legally and are 
subject to removal from the United States.5 

According to DHS estimates, there were 1.4 million unauthorized alien children under age 18 living in the 
United States in January 2011. In addition, there were 1.6 million unauthorized individuals aged 18 to 24, 
and 3.7 million unauthorized individuals aged 25 to 34.6 These data represent totals and include all 
individuals in the specified age groups regardless of length of presence in the United States, age at time of 
initial entry into the United States, or educational status. Numerical estimates of potential beneficiaries of 
the policy set forth in DHS’s June 15, 2012 memorandum are provided below.  

Legislation 
Multiple bills have been introduced in recent Congresses to provide relief to unauthorized alien students. 
These bills have often been entitled the Development, Relief, and Education for Alien Minors Act, or the 
DREAM Act. A common element in these bills is that they would enable certain unauthorized alien 
students to obtain legal status through an immigration procedure known as cancellation of removal7 and at 
some point in the process, to obtain legal permanent resident (LPR) status, provided they meet all the 
applicable requirements. Multiple DREAM Act bills have been introduced in the 112th Congress but none 
have seen any legislative action.8 

Traditional DREAM Act bills 

Since the 109th Congress, “standard” DREAM Act bills have included language to repeal the 1996 
provision mentioned above and to enable certain unauthorized alien students to adjust status (that is, to 
obtain LPR status in the United States). These bills have proposed to grant LPR status on a conditional 
basis to an alien who, among other requirements, could demonstrate that he or she:  

                                                 
 
2 Higher Education Act (HEA) of 1965 (P.L. 89-329), as amended, November 8, 1965, 20 U.S.C. §1001 et seq. 
3 IIRIRA is Division C of P.L. 104-208, September 30, 1996. 
4 This provision, section 505, nominally bars states from conferring postsecondary education benefits (e.g., in-state tuition) to 
unauthorized aliens residing within their jurisdictions if similar benefits are not conferred to out-of-state U.S. citizens.  
Nevertheless, about a dozen states effectively do grant in-state tuition to resident unauthorized aliens without granting similar 
benefits to out-of-state citizens, and courts that have considered these provisions have upheld them. 
5 For additional information, see CRS Report RL33863, Unauthorized Alien Students: Issues and “DREAM Act” Legislation, by 
Andorra Bruno. 
6 U.S. Department of Homeland Security, Office of Immigration Statistics, Estimates of the Unauthorized Immigrant Population 
Residing in the United States: January 2011, by Michael Hoefer, Nancy Rytina, and Bryan C. Baker. 
7 Cancellation of removal is a discretionary form of relief that an alien can apply for while in removal proceedings before an 
immigration judge. If cancellation of removal is granted, the alien’s status is adjusted to that of a legal permanent resident. 
8 For additional analysis of DREAM Act legislation, see CRS Report RL33863, Unauthorized Alien Students: Issues and 
“DREAM Act” Legislation. 
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• was continuously physically present in the United States for at least five years preceding the date 
of enactment; 

• was age 15 or younger at the time of initial entry; 

• had been a person of good moral character since the time of initial entry; 

• was at or below a specified age (age has varied by bill) on the date of enactment; and 

• had been admitted to an institution of higher education in the United States or had earned a high 
school diploma or the equivalent in the United States. 

The bills also include special requirements concerning inadmissibility,9 and some would disqualify any 
alien convicted of certain state or federal crimes. After six years in conditional LPR status, an alien could 
have the condition on his or her status removed and become a full-fledged LPR if he or she meets 
additional requirements, including completing at least two years in a bachelor’s or higher degree program 
in the United States or serving in the uniformed services10 for at least two years. Two similar bills with 
these elements (S. 952, H.R. 1842)—both entitled the DREAM Act of 2011—have been introduced in the 
112th Congress. 

Other Versions of the DREAM Act 

Revised versions of the DREAM Act have also been introduced in Congress in recent years. In the 111th 
Congress, the House approved one of these DREAM Act measures as part of an unrelated bill, the 
Removal Clarification Act of 2010 (H.R. 5281).11 Unlike earlier DREAM Act bills, this measure12 did not 
include a repeal of the 1996 provision and proposed to grant eligible individuals an interim legal status 
prior to enabling them to adjust to LPR status. Under this measure, an alien meeting an initial set of 
requirements like those included in traditional DREAM Act bills (enumerated in the previous section) 
would have been granted conditional nonimmigrant13 status for five years. This status could have been 
extended for another five years if the alien met additional requirements, including completing at least two 
years in a bachelor’s or higher degree program in the United States or serving in the Armed Forces for at 
least two years. The applications to obtain conditional status initially and to extend this status would have 
been subject to surcharges. At the end of the second conditional period, the conditional nonimmigrant 
could have applied to adjust to LPR status. 

                                                 
 
9 The Immigration and Nationality Act (INA) enumerates classes of inadmissible aliens. Under the INA, except as otherwise 
provided, aliens who are inadmissible under specified grounds, such as health-related grounds or criminal grounds, are ineligible 
to receive visas from the Department of State or to be admitted to the United States by the Department of Homeland Security. 
10 As defined in Section 101(a) of Title 10 of the U.S. Code, uniformed services means the Armed Forces (Army, Navy, Air 
Force, Marine Corps, and Coast Guard); the commissioned corps of the National Oceanic and Atmospheric Administration; and 
the commissioned corps of the Public Health Service. 
11 The Senate failed, on a 55-41 vote, to invoke cloture on a motion to agree to the House-passed DREAM Act amendment, and 
H.R. 5281 died at the end of the Congress. 
12 The language is the same as that in H.R. 6497 in the 111th  Congress. 
13 Nonimmigrants are legal temporary residents of the United States. 
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Two bills in the 112th Congress—the Adjusted Residency for Military Service Act, or ARMS Act (H.R. 
3823) and the Studying Towards Adjusted Residency Status Act, or STARS Act (H.R. 5869)—follow the 
general outline of the House-approved measure described above, but include some different, more 
stringent requirements. These bills would provide separate pathways for unauthorized students to obtain 
LPR status through military service (ARMS Act) or higher education (STARS Act). Neither bill would 
repeal the 1996 provision and, thus, would not eliminate the statutory restriction on state provision of 
postsecondary educational benefits to unauthorized aliens. 

The initial requirements for conditional nonimmigrant status under the ARMS Act are like those in the 
traditional DREAM Act bills discussed above. The STARS Act includes most of these requirements, as 
well as others that are not found in other DREAM Act bills introduced in the 112th Congress. Two new 
STARS Act requirements for initial conditional status are: (1) admission to an accredited four-year 
college, and (2) submission of the application for relief before age 19 or, in some cases, before age 21. 

Under both the ARMS Act and the STARS Act, the conditional nonimmigrant status would be initially 
valid for five years and could be extended for an additional five years if applicants meet a set of 
requirements. In the case of the ARMS Act, these requirements would include service in the Armed 
Forces on active duty for at least two years or service in a reserve component of the Armed Forces in 
active status for at least four years. In the case of the STARS Act, the requirements for an extension of 
status would include graduation from an accredited four-year institution of higher education in the United 
States. After obtaining an extension of status, an alien could apply to adjust to LPR status, as specified in 
each bill.  

DHS Memorandum of June 15, 2012 
On June 15, 2012, the Obama Administration announced that certain individuals who were brought to the 
United States as children and meet other criteria would be considered for relief from removal. Under the 
memorandum, issued by Secretary of Homeland Security Janet Napolitano, these individuals would be 
eligible for deferred action14 for two years, subject to renewal, and could apply for employment 
authorization.15 The eligibility criteria for deferred action under the June 15, 2012 memorandum are:  

• under age 16 at time of entry into the United States; 

• continuous residence in the United States for at least five years preceding the date of the 
memorandum; 

                                                 
 
14 Deferred action is “a discretionary determination to defer removal action of an individual as an act of prosecutorial discretion.” 
U.S. Department of Homeland Security, “Secretary Napolitano Announces Deferred Action Process for Young People Who Are 
Low Enforcement Priorities,” http://www.dhs.gov/files/enforcement/deferred-action-process-for-young-people-who-are-low-
enforcement-priorities.shtm.  
15 U.S. Department of Homeland Security, Memorandum to David V. Aguilar, Acting Commissioner, U.S. Customs and Border 
Protection, Alejandro Mayorkas, Director, U.S. Citizenship and Immigration Services, John Morton, Director, U.S. Immigration 
and Customs Enforcement, from Janet Napolitano, Secretary of Homeland Security, Exercising Prosecutorial Discretion with 
Respect to Individuals Who Came to the United States as Children, June 15, 2012, http://www.dhs.gov/xlibrary/assets/s1-
exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf. 
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• in school, graduated from high school or obtained general education development certificate, or 
honorably discharged from the Armed Forces; 

• not convicted of a felony offense, a significant misdemeanor offense, or multiple misdemeanor 
offenses, and not otherwise a threat to national security or public safety; and 

• age 30 or below. 

These eligibility criteria are similar to those included in DREAM Act bills discussed above. The deferred 
action process set forth in the June 15, 2012 memorandum, however, would not grant eligible individuals 
a legal immigration status.16 

Based on these eligibility criteria, the Pew Hispanic Center has estimated that the policy set forth in the 
June 15, 2012 memorandum could benefit up to 1.4 million unauthorized aliens in the United States. This 
potential beneficiary population total includes 0.7 million individuals under age 18 and 0.7 million 
individuals aged 18 to 30.17 

Antecedents of the Policy 
The Attorney General and, more recently, the Secretary of Homeland Security have had prosecutorial 
discretion in exercising the power to remove foreign nationals. In 1959, a major textbook of immigration 
law stated, “Congress traditionally has entrusted the enforcement of its deportation policies to executive 
officers and this arrangement has been approved by the courts.”18 Specific guidance on how prosecutorial 
discretion was applied in individual cases was elusive in the early years.19 Generally, prosecutorial 
discretion is the authority that an enforcement agency has in deciding whether to enforce or not enforce 
the law against someone. In the immigration context, prosecutorial discretion exists across a range of 
decisions that include: prioritizing certain types of investigations; deciding whom to stop, question and 
arrest; deciding to detain an alien; issuing a notice to appear (NTA); granting deferred action; agreeing to 
let the alien depart voluntarily; and executing a removal order. (The legal authority to exercise 
prosecutorial discretion is discussed separately below.) 

                                                 
 
16 The DHS memorandum states: “This memorandum confers no substantive right, immigration status or pathway to citizenship. 
Only the Congress, acting through its legislative authority, can confer these rights. It remains for the executive branch, however, 
to set forth policy for the exercise of discretion within the framework of the existing law.” Ibid., p. 3. 
17 Pew Hispanic Center, “Up to 1.4 Million Unauthorized Immigrants Could Benefit from New Deportation Policy,” June 15, 
2012, http://www.pewhispanic.org/2012/06/15/up-to-1-4-million-unauthorized-immigrants-could-benefit-from-new-deportation-
policy/. 
18 Charles Gordon and Harry N. Rosenfield, Immigration Law and Procedure, Albany, New York: Banks and Company, 1959, p. 
406. 
19 For example, in 1961, an official with the former Immigration and Naturalization Service (INS) offered his insights on 
circumstances in which discretionary relief from removal might be provided. The first factor he cited was age: “I have always felt 
that young people should be treated in our proceedings as are juveniles in the Courts who have violated criminal law.... My 
personal opinion is that certainly someone under eighteen is entitled to extra consideration.” He added that persons over 60 or 65 
years of age should be given special consideration. He also emphasized length of residence in the United States as a factor, noting 
that “five years is a significant mark in immigration law.” Other factors he raised included good moral character, family ties in 
the United States, and exceptional and unusual hardship to the alien as well as family members. Aaron I. Maltin, Special Inquiry 
Officer, “Relief from Deportation,” Interpreter Releases, vol. 38, no. 21 (June 9, 1961), pp. 150-155. He also discussed refugee 
and asylum cases. 
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Over the next few decades, an official guidance on discretionary relief from removal began to take shape. 
A 1985 Congressional Research Service “white paper” on discretionary relief from deportation described 
the policies of Immigration and Naturalization Service (INS)20 at that time. 

Currently, three such discretionary procedures are relatively routinely used by INS to provide relief 
from deportation. One of the procedures – stay of deportation – is defined under INS regulations; 
another—deferred departure or deferred action – is described in INS operating instructions; and the 
third – extended voluntary departure—has not been formally defined and appears to be evolving. 

The CRS “white paper” further noted that the executive branch uses these three forms of prosecutorial 
discretion “to provide relief the Administration feels is appropriate but which would not be available 
under the statute.”21  

In an October 24, 2005, memorandum, William Howard, then-Principal Legal Advisor of DHS’s 
Immigration and Customs Enforcement (ICE), cited several policy factors relevant to the need to exercise 
prosecutorial discretion. One factor he identified was institutional change. He wrote:  

 “Gone are the days when INS district counsels... could simply walk down the hall to an INS district 
director, immigrant agent, adjudicator, or border patrol officer to obtain the client’s permission to 
proceed ... Now the NTA-issuing clients might be in different agencies, in different buildings, and in 
different cities from our own.”  

Another issue Howard raised was resources. He pointed out that the Office of Principal Legal Advisor 
(OPLA) was “handling about 300,000 cases in the immigration courts, 42,000 appeals before the Board of 
Immigration Appeals (BIA or Board) and 12,000 motions to re-open each year.” He further stated: 

“Since 2001, federal immigration court cases have tripled. That year there were 5,435 federal court 
cases. Four years later, in fiscal year 2004, that number had risen to 14,699 federal court cases. Fiscal 
year 2005 federal court immigration cases will approximate 15,000.”22 

Howard offered examples of the types of cases to consider for prosecutorial discretion, such as someone 
who had a clearly approvable petition to adjust to legal permanent resident status, someone who was an 
immediate relative of military personnel, or someone for whom sympathetic humanitarian circumstances 
“cry for an exercise of prosecutorial discretion.”23 

In November 2007, then-DHS Assistant Secretary for ICE Julie L. Myers issued a memorandum in which 
she clarified that the replacement of the “catch and release” procedure with the “catch and return” policy 
for apprehended aliens (i.e., a zero-tolerance policy for all aliens apprehended at the border) did not 
“diminish the responsibility of ICE agents and officers to use discretion in identifying and responding to 
                                                 
 
20 Most of the immigration-related functions of the former INS were transferred to the U.S. Department of Homeland Security 
when it was created in 2002 by the Homeland Security Act (P.L. 107-296). Three agencies in DHS have important immigration 
functions in which prosecutorial discretion may come into play: Customs and Border Protection (CBP), Immigration and 
Customs Enforcement (ICE), and U.S. Citizenship and Immigration Services (USCIS). 
21 Sharon Stephan, Extended Voluntary Departure and Other Blanket Forms of Relief from Deportation, Congressional Research 
Service, 85-599 EPW, February 23, 1985. 
22 William J. Howard, Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Prosecutorial Discretion, 
memorandum to all OPLA Chief Counsel, October 24, 2005. 
23 Ibid. 
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meritorious health-related cases and caregiver issues.”24 Assistant Secretary Myers referenced and 
attached a November 7, 2000, memorandum entitled “Exercising Prosecutorial Discretion,” which was 
written by former INS Commissioner Doris Meissner. The 2000 memorandum stated, in part: 

“Like all law enforcement agencies, the INS has finite resources, and it is not possible to investigate 
and prosecute all immigration violations. The INS historically has responded to this limitation by 
setting priorities in order to achieve a variety of goals. These goals include protecting public safety, 
promoting the integrity of the legal immigration system, and deterring violations of the immigration 
law.  It is an appropriate exercise of prosecutorial discretion to give priority to investigating, charging, 
and prosecuting those immigration violations that will have the greatest impact on achieving these 
goals.”25 

Meissner further stated that prosecutorial discretion should not become “an invitation to violate or ignore 
the law.”26  

The Meissner, Howard, and Myers memoranda provide historical context for the March 2011 
memorandum on prosecutorial discretion written by ICE Director John Morton.27 Morton published 
agency guidelines that define a three-tiered priority scheme that applies to all ICE programs and 
enforcement activities related to civil immigration enforcement.28 Under these guidelines, ICE’s top three 
civil immigration enforcement priorities are to: (1) apprehend and remove aliens who pose a danger to 
national security or a risk to public safety, (2) apprehend and remove recent illegal entrants,29 and (3) 
apprehend aliens who are fugitives or otherwise obstruct immigration controls.30 

In a June 17, 2011 memorandum, Morton spells out 18 factors that are among those that should be 
considered in weighing prosecutorial discretion. The factors include those that might halt removal 
                                                 
 
24 Julie L. Myers, Assistant Secretary, Immigration and Customs Enforcement, Prosecutorial and Custody Discretion, 
memorandum, November 7, 2007. CRS Report R42057, Interior Immigration Enforcement: Programs Targeting Criminal 
Aliens, by Marc R. Rosenblum and William A. Kandel. (Hereafter CRS R42057, Interior Immigration Enforcement.)  
25 Doris Meissner, Commissioner, Immigration and Naturalization Service, Exercising Prosecutorial Discretion, memorandum to 
regional directors, district directors, chief patrol agents, and the regional and district counsels, November 7, 2000. 
26 Ibid. 
27 John Morton, Director, Immigration and Customs Enforcement, Civil Immigration Enforcement Priorities for the 
Apprehension, Detention, and Removal of Aliens, memorandum, March 2, 2011. 
28 ICE’s mission includes the criminal and civil enforcement of federal laws governing border control, customs, trade, and 
immigration; see ICE, “ICE Overview: Mission,” http://www.ice.gov/about/overview/. Laws governing the detention and 
removal of unauthorized aliens generally fall under ICE’s civil enforcement authority, while laws governing the prosecution of 
crimes, including immigration-related crimes, fall under ICE’s criminal enforcement authority. Also see Hiroshi Motomura, “The 
Discretion That Matters: Federal Immigration Enforcement, State and Local Arrests, and the Civil-Criminal Line,” UCLA Law 
Review, vol. 58, no. 6 (August 2011), pp. 1819-1858. 
29 The memorandum does not define “recent illegal entrants.” DHS regulations permit immigration officers to summarily exclude 
an alien present in the United States for less than two years unless the alien expresses an intent to apply for asylum or has a fear 
of persecution or torture; and DHS policy is to pursue expedited removal proceedings against aliens who are determined to be 
inadmissible because they lack proper documents, are present in the United States without having been admitted or paroled 
following inspection by an immigration officer at a designated port of entry, are encountered by an immigration officer within 
100 miles of the U.S. border, and have not established to the satisfaction of an immigration officer that they have been physically 
present in the United States for over 14 days. See CRS Report RL33109, Immigration Policy on Expedited Removal of Aliens, by 
Alison Siskin and Ruth Ellen Wasem. 
30 CRS Report R42057, Interior Immigration Enforcement: Programs Targeting Criminal Aliens, by Marc R. Rosenblum and 
William A. Kandel.  
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proceedings, such as whether the person’s immediate relative is serving in the military, whether the 
person is a caretaker of a person with physical or mental disabilities, or whether the person has strong ties 
to the community. The factors Morton lists also include those that might prioritize a removal proceeding, 
such as whether the person has a criminal history, whether the person poses a national security or public 
safety risk, whether the person recently arrived in the United States, and how the person entered. At the 
same time, the memorandum states: 

“This list is not exhaustive and no one factor is determinative. ICE officers, agents and attorneys 
should always consider prosecutorial discretion on a case-by-case basis. The decisions should be 
based on the totality of the circumstances, with the goal of conforming to ICE’s enforcement 
priorities.”  

The Morton memorandum would halt removal proceedings on those foreign nationals that are not 
prioritized for removal. The foreign nationals whose removals are halted in keeping with the Morton 
memorandum might be given deferred action or some other relief from removal. 31  

Deferred Action 

In 1975, INS issued guidance on a specific form of prosecutorial discretion known as deferred action, 
which cited “appealing humanitarian factors.” The INS Operating Instructions said that consideration 
should be given to advanced or tender age, lengthy presence in the United States, physical or mental 
conditions requiring care or treatment in the United States, and the effect of deportation on the family 
members in the United States. On the other hand, those INS Operating Instructions made clear that 
criminal, immoral or subversive conduct or affiliations should also be weighed in denying deferred 
action.32 Today within DHS, all three of the immigration-related agencies—ICE, U.S. Citizenship and 
Immigration Services (USCIS), and Customs and Border Protection (CBP)—possess authority to grant 
deferred action. A foreign national might be considered for deferred action at any stage of the 
administrative process.33 

Because of where the foreign national may be in the process, ICE issuances of deferred action are more 
likely to be aliens who are detained or in removal proceedings. It is especially important to note, as 
mentioned above, that not all prosecutorial discretion decisions to halt removal proceedings result in a 
grant of deferred action to the foreign national. Voluntary departure, for example, might be an alternative 
outcome of prosecutorial discretion.34 

                                                 
 
31 John Morton, Director of Immigration and Customs Enforcement, Exercising Prosecutorial Discretion Consistent with the 
Civil Immigration Enforcement Priorities of the Agency for Apprehension, Detention and Removal of Aliens, memorandum to 
field office directors, special agents in charge, and chief counsels, June 17, 2011. 
32 Shoba Sivaprasad Wadhia, “The Role of Prosecutorial Discretion in Immigration Law,” Connecticut Public Interest Law 
Journal, Spring 2010. 
33Charles Gordon, Stanley Mailman, Stephen Yale-Loehr, Immigration Law and Procedure. Newark: LexisNexis, vol. 6, §72.03.  
34 Voluntary departure typically means that the alien concedes removability and departs the United States on his or her own 
recognizance, rather than with a final order of removal. 
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Other Forms of Deferred Departure 

In addition to deferred action, which is granted on a case-by-case basis, the Administration may use 
prosecutorial discretion, under certain conditions, to provide relief from deportation that is applied as 
blanket relief.35 The statutory authority cited by the agency for these discretionary procedures is generally 
that portion of the INA that confers on the Attorney General the broad authority for general enforcement 
and the section of the law covering the authority for voluntary departure.36  

The two most common uses of prosecutorial discretion to provide blanket relief from deportation have 
been deferred departure or deferred enforced departure (DED) and extended voluntary departure (EVD).37  
The discretionary procedures of DED and EVD continue to be used to provide relief the Administration 
feels is appropriate. Foreign nationals who benefit from EVD or DED do not necessarily register for the 
status with USCIS, but they trigger the protection when they are identified for deportation. If, however, 
they wish to be employed in the United States, they must apply for a work authorization from USCIS. 

The executive branch has provided blanket or categorical deferrals of deportation numerous times over 
the years. CRS has compiled a list of these administrative actions since 1976 in Appendix A.38 As the 
table indicates, most of these discretionary deferrals have been done on a country-specific basis, usually 
in response to war, civil unrest, or natural disasters. In many of these instances, Congress was considering 
legislative remedies for the affected groups, but had not yet enacted immigration relief for them. The 
immigration status of those who benefited from these deferrals of deportation often—but not always—
was resolved by legislation adjusting their status (Appendix A). 

Two Illustrative Examples 

Several of the categorical deferrals of deportation that were not country-specific bear some similarities to 
the June 15, 2012 policy directive. Two examples listed in Appendix A are summarized below: the “Silva 
letterholders” class and the “family fairness” relatives. Both of these groups receiving discretionary relief 
from deportation were unique in their circumstances. While each group included many foreign nationals 
who would otherwise be eligible for LPR visas, they were supposed to wait in numerically-limited visa 
categories. These wait times totaled decades for many of them. Congress had considered but not enacted 
legislation addressing their situations. Ultimately, their cases were resolved by provisions folded into 
comprehensive immigration legislation.39 

                                                 
 
35 In addition to relief offered through prosecutorial discretion, the INA provides for Temporary Protected Status (TPS).  TPS 
may be granted under the following conditions: there is ongoing armed conflict posing serious threat to personal safety; a foreign 
state requests TPS because it temporarily cannot handle the return of nationals due to environmental disaster; or there are 
extraordinary and temporary conditions in a foreign state that prevent aliens from returning, provided that granting TPS is 
consistent with U.S. national interests. CRS Report RS20844, Temporary Protected Status: Current Immigration Policy and 
Issues, by Ruth Ellen Wasem and Karma Ester. 
36 §240 of INA, 8 U.S.C. §1229a; §240B, 8 U.S.C. §1229c. 
37 As TPS is spelled out in statute, it is not considered a use of prosecutorial discretion, but it does provide blanket relief from 
removal temporarily. 
38 Appendix A only includes those administrative actions that could be confirmed by copies of official government guidance or 
multiple published accounts. For example, reports of deferred action after Hurricane Katrina or the September 11, 2001, terrorist 
attacks could not be verified, though it seems likely that the Administration did provide some type of temporary reprieve.  
39 These policies and legal provisions pre-date the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 
(referenced above), which added substantial new penalties and bars for illegal presence in the United States. 
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The “Silva letterholders” were foreign nationals from throughout the Western Hemisphere who were in 
the United States without legal authorization. In 1976, the Attorney General opined that the State 
Department had been incorrectly charging the visas for Cuban refugees against the Western Hemisphere 
numerical limits from 1966 to 1976. A class action case named for Mr. Refugio Silva was filed to 
recapture the 145,000 LPR visas given to Cubans for foreign nationals with approved petitions from other 
Western Hemisphere nations. Apparently many of the aliens involved in the case were already in the 
country, out-of-status, even though they had LPR petitions pending. In other words, they had jumped the 
line. In 1977, the Attorney General temporarily suspended the expulsion while the class action case 
moved forward. Class members were allowed to apply for work authorization. Meanwhile, Congress 
passed amendments to the INA in 1978 that put the Western Hemisphere nations under the per-country 
cap, which further complicated their situation, by making visa availability more difficult for some but not 
all of the Western Hemisphere countries. The courts ruled for the Silva class, but the 145,000 recaptured 
visas were inadequate to cover the estimated 250,000 people who had received letters staying their 
deportation and permitting them to work. When the dependents of the Silva letterholders were included, 
the estimated number grew to almost half a million.  Most of those in the Silva class who did not get one 
of the recaptured visas were ultimately eligible to legalize through P.L. 99-603, the Immigration Reform 
and Control Act (IRCA) of 1986. 

Another example are the unauthorized spouses and children of aliens who legalized through IRCA. As 
Congress was debating IRCA, it weighed and opted not to provide a legalization pathway for the 
immediate relatives of aliens who met the requirements of IRCA unless they too met those requirements. 
As IRCA’s legalization programs were being implemented, the cases of unauthorized spouses and 
children who were not eligible to adjust with their family came to the fore. In 1987, Attorney General 
Edward Meese authorized the INS district directors to defer deportation proceedings where “compelling 
or humanitarian factors existed.” Legislation addressing this population was introduced throughout the 
1980s, but not enacted. In 1990, INS Commissioner Gene McNary issued a new “Family Fairness” policy 
for family members of aliens legalized through IRCA, dropping the where “compelling or humanitarian 
factors existed” requirement. At the time, McNary stated that an estimated 1.5 million unauthorized aliens 
would benefit from the policy. The new policy also allowed the unauthorized spouses and children to 
apply for employment authorizations. Ultimately, the Immigration Act of 1990 (P.L. 101-649) provided 
relief from deportation and employment authorization to them so they could remain in the United States 
until a family-based immigration visa became available. P.L. 101-649 also provided additional visas for 
the family-based LPR preference category in which they were waiting. 

Legal Authority Underlying the June 15, 2012 Memorandum 
The Secretary of Homeland Security would appear to have the authority to grant both deferred action and 
work authorization, as contemplated by the June 15 memorandum, although the basis for such authority is 
different in the case of deferred action than in the case of work authorization. The determination as to 
whether to grant deferred action has traditionally been recognized as within the prosecutorial discretion of 
immigration officers40 and, thus, has been considered an inherent power of the executive branch, to which 

                                                 
 
40 See, e.g., Matter of Yauri, 25 I. & N. Dec. 103 (2009) (characterizing a grant of deferred action as within the prosecutorial 
discretion of immigration officers); Doris Meissner, Commissioner, Immigration and Naturalization Service, Exercising 
Prosecutorial Discretion, Nov. 7, 2000, at 2 (listing “granting deferred action or staying a final order of removal” among the 
determinations in which immigration officers may exercise prosecutorial discretion).  
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the Constitution entrusts decisions about whether to enforce particular cases.41 While it could perhaps be 
argued that decisions to refrain from fully enforcing a law might, in some instances, run afoul of 
particular statutes that set substantive priorities for or otherwise circumscribe an agency’s power to 
discriminate among the cases it will pursue, or run afoul of the President’s constitutional obligation to 
“take care” that the law is faithfully executed, such claims may not lend themselves to judicial 
resolution.42 In contrast, when it enacted the Immigration Reform and Control Act of 1986, Congress 
delegated to the Attorney General (currently, the Secretary of Homeland Security) the authority to grant 
work authorization to aliens who are unlawfully present.43 

Authority to Exercise Prosecutorial Discretion 

The established doctrine of “prosecutorial discretion” provides the federal government with “broad” 
latitude in determining when, whom, and whether to prosecute particular violations of federal law.44 The 
decision to prosecute is one that lies “exclusively” with the prosecutor.45 This doctrine, which is derived 
from the Constitution’s requirement that the President “shall take Care that the Laws be faithfully 
executed,”46 has traditionally been considered to be grounded in the constitutional separation of powers.47 
Indeed, both federal and state courts have ruled that the exercise of prosecutorial discretion is an 
executive function necessary to the proper administration of justice. Thus, prosecutorial discretion may be 
appropriately characterized as a constitutionally-based doctrine. 

Prosecutorial Discretion Generally   

In granting discretion to enforcement officials, courts have recognized that the “decision to prosecute is 
particularly ill-suited to judicial review,” as it involves the consideration of factors—such as the strength 
of evidence, deterrence value, and existing enforcement priorities—“not readily susceptible to the kind of 
analysis the courts are competent to undertake.”48 Moreover, the Executive Branch has asserted that 
“because the essential core of the President’s constitutional responsibility is the duty to enforce the laws, 
the Executive Branch has exclusive authority to initiate and prosecute actions to enforce the laws adopted 
by Congress.”49  

                                                 
 
41 See, e.g., United States v. Armstrong, 517 U.S. 456, 464 (1996) (noting that the Attorney General and the United States 
Attorneys have wide latitude in enforcing federal criminal law because “they are designated by statute as the President’s 
delegates to help him discharge his constitutional responsibility to ‘take Care that the Laws be faithfully executed’”). 
42 See infra notes 66-85 and accompanying text. 
43 P.L. 99-603, 100 Stat. 3359 (Nov. 6, 1986) (codified, as amended, at 8 U.S.C. §§1324a-1324b).  
44 United States v. Goodwin, 457 U.S. 368, 380 (1982). See also Exercising Prosecutorial Discretion, supra note 40, at 2 
(defining prosecutorial discretion as “the authority of an agency charged with enforcing a law to decide whether to enforce, or not 
enforce, the law against someone”).  
45 See United States v. Nixon, 418 U.S. 683, 693 (1974) (citing the Confiscation Cases, 7 Wall. 454 (1869) (“[T]he Executive 
Branch has exclusive authority and absolute discretion to decide whether to prosecute a case…”)).  
46 U.S. Const. art. II, §3 (“[H]e shall take Care that the Laws be faithfully executed…”).  
47 See, e.g., Armstrong, 517 U.S. at 464.  
48 Wayte v. United States, 470 U.S. 598, 607 (1985). 
49 See Prosecution for Contempt of Congress of an Executive Branch Official Who Has Asserted a Claim of Executive Privilege, 
8 Op. Off. Legal Counsel 101, 114 (1984). This traditional conception, however, may have been qualified in some respects 
following the Supreme Court’s decision in Morrison v. Olson, in which the Court upheld a congressional delegation of 
prosecutorial power to an “independent counsel” under the Ethics in Government Act 49 In sustaining the validity of the statute’s 
(continued...) 
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An agency decision to initiate an enforcement action in the administrative context “shares to some extent 
the characteristics of the decision of a prosecutor in the executive branch” to initiate a prosecution in the 
criminal context.50 Thus, just as courts are hesitant to question a prosecutor’s decisions with respect to 
whether to bring a criminal prosecution, so to are courts cautious in reviewing an agency’s decision not to 
bring an enforcement action. In the seminal case of Heckler v. Cheney, the Supreme Court held that “an 
agency’s decision not to prosecute or enforce, whether through civil or criminal process, is a decision 
generally committed to an agency’s absolute discretion.”51 The Court noted that agency enforcement 
decisions, like prosecution decisions, involve a “complicated balancing” of agency interests and 
resources—a balancing that the agency is “better equipped” to evaluate than the courts.52 The Heckler 
opinion proceeded to establish the standard for the reviewability of agency non-enforcement decisions, 
holding that an “agency’s decision not to take enforcement action should be presumed immune from 
judicial review.”53  That presumption however, may be overcome “where the substantive statute has 
provided guidelines for the agency to follow in exercising its enforcement powers,” 54 as is discussed 
below. 

Prosecutorial Discretion in the Immigration Context 

In Reno v. American-Arab Anti-Discrimination Committee, a majority of the Supreme Court found that 
the various prudential concerns that prompt deference to the executive branch’s determinations as to 
whether to prosecute criminal offenses are “greatly magnified in the deportation context,”55 which entails 
civil (rather than criminal) proceedings. While the reasons cited by the Court for greater deference to 
exercises of prosecutorial discretion in the immigration context than in other contexts reflect the facts of 
the case, which arose when certain removable aliens challenged the government’s decision not to exercise 
prosecutorial discretion in their favor,56 the Court’s language is broad and arguably can be construed to 
                                                                 
(...continued) 

 
appointment and removal conditions, the Court suggested that although the independent counsel’s prosecutorial powers—
including the “no small amount of discretion and judgment [exercised by the counsel] in deciding how to carry out his or her 
duties under the Act”—were executive in that they had “typically” been performed by Executive Branch officials, the court did 
not consider such an exercise of prosecutorial power to be “so central to the functioning of the Executive Branch” as to require 
Presidential control over the independent counsel. 487 U.S. 654 (1988). While the ultimate reach of Morrison may be narrow in 
that the independent counsel was granted only limited jurisdiction and was still subject to the supervision of the Attorney 
General, it does appear that Congress may vest certain prosecutorial powers, including the exercise of prosecutorial discretion, in 
an executive branch official who is independent of traditional presidential controls.    
50 Heckler v. Cheney, 470 U.S. 821, 832 (1985).  
51 Id. at 831. Accordingly, such decisions are generally precluded from judicial review under the Administrative Procedure Act 
(APA). 5 U.S.C. §701 (establishing an exception to the APA’s presumption of reviewability where “agency action is committed 
to agency discretion by law.”).  
52 Heckler, 470 U.S. at 831. 
53 Id. at 832.  
54 Id. at 833.  
55 525 U.S. 471, 490 (1999). See also United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 543 (1950) (noting that 
immigration is a “field where flexibility and the adaptation of the congressional policy to infinitely variable conditions constitute 
the essence of the program”).  
56 Specifically, the Court noted that any delays in criminal proceedings caused by judicial review of exercises of prosecutorial 
discretion would “merely … postpone the criminal’s receipt of his just desserts,” while delays in removal proceedings would 
“permit and prolong a continuing violation of United States law,” and could potentially permit the alien to acquire a basis for 
changing his or her status. Reno, 525 U.S. at 490. The Court further noted that immigration proceedings are unique in that they 
can implicate foreign policy objectives and foreign-intelligence techniques that are generally not implicated in criminal 
(continued...) 
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encompass decisions to favorably exercise such discretion. More recently, in its decision in Arizona v. 
United States, a majority of the Court arguably similarly affirmed the authority of the executive branch 
not to seek the removal of certain aliens, noting that “[a] principal feature of the removal system is the 
broad discretion entrusted to immigration officials,” and that “[r]eturning an alien to his own country may 
be deemed inappropriate even where he has committed a removable offense or fails to meet the criteria 
for admission.”57 According to the majority, such exercises of prosecutorial discretion may reflect 
“immediate human concerns” and the “equities of … individual case[s],” such as whether the alien has 
children born in the United States or ties to the community, as well as “policy choices that bear on … 
international relations.”58  

In addition to such general affirmations of the executive branch’s prosecutorial discretion in the 
immigration context, other cases have specifically noted that certain decisions are within the prosecutorial 
discretion afforded first to INS and, later, the immigration components of DHS. These decisions include:  

• whether to parole an alien into the United States;59  

• whether to commence removal proceedings and what charges to lodge against the 
respondent;60  

• whether to cancel a Notice to Appear or other charging document before jurisdiction vests 
in an immigration judge;61  

• whether to grant deferred action or extended voluntary departure;62  

• whether to appeal an immigration judge’s decision or order, and whether to file a motion 
to reopen;63 and  

• whether to impose a fine for particular offenses.64  

The recognition of immigration officers’ prosecutorial discretion in granting deferred action is arguably 
particularly significant here, because the June 15 memorandum contemplates the grant of deferred action 
to aliens who meet certain criteria (e.g., came to the United States under the age of sixteen).   

                                                                 
(...continued) 

 
proceedings. Id. at 491. It also found that the interest in avoiding selective or otherwise improper prosecution in immigration 
proceedings, discussed below, is “less compelling” than in criminal proceedings because deportation is not a punishment and 
may be “necessary to bring to an end an ongoing violation of United States law.” Id. (emphasis in original).  
57 No. 11-182, Opinion of the Court, slip op. at 4-5 (June 25, 2011). Justice Scalia’s dissenting opinion, in contrast, specifically 
cited the June 15 memorandum when asserting that “there is no reason why the Federal Executive’s need to allocate its scarce 
enforcement resources should disable Arizona from devoting its resources to illegal immigration in Arizona that in its view the 
Federal Executive has given short shrift.” Opinion of Scalia, J., slip op., at 19 (June 25, 2011).  
58 No. 11-182, Opinion of the Court, slip op. at 4-5. 
59 See, e.g., Matter of Artigas, 23 I. & N. Dec. 99 (2001).   
60 See, e.g., Matter of Avetisyan, 25 I. & N. Dec. 688 (2012).  
61 See, e.g., Matter of G-N-C, 22 I. & N. Dec. 281 (1998).  
62 See, e.g., Matter of Yauri, 25 I. & N. Dec. 103 (2009) (deferred action); Hotel & Rest. Employees Union Local 25 v. Smith, 
846 F.2d 1499, 1510-11 (D.C. Cir. 1988), aff’g, 563 F. Supp. 157 (D.D.C. 1983) (extended voluntary departure).   
63 See, e.g., Matter of Avetisyan, 25 I. & N. Dec. 688 (2012); Matter of York, 22 I. & N. Dec. 660 (1999).  
64 See, e.g., Matter of M/V Saru Meru, 20 I. & N. Dec. 592 (1992). 
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Limitations on the Exercise of Prosecutorial Discretion 

While the executive branch’s prosecutorial discretion is broad, it is not “unfettered,”65 and has 
traditionally been exercised pursuant to individualized determinations. Thus, an argument could 
potentially be made that the permissible scope of prosecutorial or enforcement discretion is exceeded 
where an agency utilizes its discretion to adopt a broad policy of non-enforcement as to particular 
populations in an effort to prioritize goals and maximize limited resources. It would appear, especially 
with respect to agency enforcement actions, that the invocation of prosecutorial discretion does not create 
an absolute shelter from judicial review, but rather is subject to both statutory and constitutional 
limitations.66 As noted by the U.S. Court of Appeals for the District of Columbia Circuit: “the decisions of 
this court have never allowed the phrase ‘prosecutorial discretion’ to be treated as a magical incantation 
which automatically provides a shield for arbitrariness.”67 While it is apparent, then, that the exercise of 
prosecutorial discretion is subject to certain restrictions, the precise boundaries beyond which the 
executive may not cross remain unclear. Moreover, even if existing statutory or constitutional restrictions 
were conceivably applicable to the June 15 memorandum, standing principles would likely prevent 
judicial resolution of any challenge to the memorandum on these grounds.68    

Potential Statutory Limitations on the Exercise of Prosecutorial Discretion 

With respect to statutory considerations, the presumption following the Supreme Court’s decision in 
Heckler v. Cheney has been that agency decisions not to initiate an enforcement action are unreviewable.  
However, Heckler expressly held that this presumption against the reviewability of discretionary 
enforcement decisions can be overcome “where the substantive statute has provided guidelines for the 
agency to follow in exercising its enforcement powers.”69 Consistent with Heckler, a court may be willing 
to review a broad agency non-enforcement policy where there is evidence that Congress intended to limit 
enforcement discretion by “setting substantive priorities, or by otherwise circumscribing the agency’s 
power to discriminate among issues or cases it will pursue.”70 The Heckler opinion also suggested that 
scenarios in which an agency has “‘consciously and expressly adopted a general policy’ that is so extreme 
as to amount to an abdication of its statutory responsibilities” may be subject to a different standard of 
review.71  

                                                 
 
65 United States v. Batchelder, 442 U.S. 114, 125 (1979).  
66 Nader v. Saxbe, 497 F.2d 676, 679 (D.C. Cir. 1974) (“It would seem to follow that the exercise of prosecutorial discretion, like 
the exercise of Executive discretion generally, is subject to statutory and constitutional limits enforceable through judicial 
review.”) 
67 Id. at 679 (citing Medical Committee for Human Rights v. SEC, 432 F.2d 659 (D.C. Cir. 1970)).  
68 In order to satisfy constitutional standing requirements, a prospective plaintiff must have suffered a personal and particularized 
injury that is “fairly traceable” to the defendant’s conduct and is likely to be redressed by the relief requested from the court. See, 
e.g., Allen v. Wright, 468 U.S. 737 (1984). It is difficult to envision a potential plaintiff who has been adequately injured by the 
issuance of the June 15 memorandum such that the individual could satisfy the Court’s standing requirements. Standing is a 
threshold justiciability requirement. Thus, unless a plaintiff can attain standing to challenge the DHS directive, it would not 
appear that a court would have the opportunity to evaluate the directive’s validity. 
69 470 U.S. 821, 833 (1985).  
70 Id. 
71 Id. at 833 n.4 (“Nor do we have a situation where it could justifiably be found that the agency has ‘consciously and expressly 
adopted a general policy’ that is so extreme as to amount to an abdication of its statutory responsibilities.  See, e.g., Adams v. 
Richardson, 480 F.2d 1159 (1973) (en banc). Although we express no opinion on whether such decisions would be unreviewable 
(continued...) 
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Reviewability of the policy underlying the June 15 memorandum might, however, be limited even under a 
broad reading of Heckler, in part, because the INA does not generally address deferred action,72 much less 
provide guidelines for immigration officers to follow in exercising it. Some commentators have recently 
asserted that amendments made to Section 235 of the INA by the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996 removed immigration officers’ discretion as to whether to bring 
removal proceedings against aliens who unlawfully entered the Untied States.73 Specifically, this 
argument holds that, pursuant to Section 235, as amended: 

1) any alien present in the United States who has not been admitted (i.e., aliens who entered 
unlawfully) “shall be deemed … an applicant for admission;” 

2) all aliens who are applicants for or otherwise seeking admission “shall be inspected by 
immigration officers;” and 

3) in the case of an alien who is an applicant for admission, if the examining immigration officer 
determines that the alien is not clearly and beyond a doubt entitled to be admitted, the alien “shall 
be detained” for removal proceedings.74 

It appears, however, that this argument may have been effectively foreclosed by the majority opinion in 
Arizona, where the Supreme Court expressly noted the “broad discretion exercised by immigration 
officials” in the removal process.75 Moreover, the argument apparently relies upon a construction of the 
word “shall” that has generally been rejected in the context of prosecutions and immigration enforcement 
actions.76 Rather than viewing “shall” as indicating mandatory agency actions, courts and the Board of 
Immigration Appeals (BIA), the highest administrative body responsible for interpreting and applying 
immigration law in removal cases, have instead generally found that prosecutors and enforcement officers 

                                                                 
(...continued) 

 
under §701(a)(2), we note that in those situations the statute conferring authority on the agency might indicate that such decisions 
were not ‘committed to agency discretion.’”).  
72 The INA uses the phrase “deferred action” only three times, in very specific contexts, none of which correspond to the 
proposed grant of deferred action contemplated by the June 15 memorandum. See 8 U.S.C. §1151 note (addressing the extension 
of posthumous benefits to certain surviving spouses, children, and parents); 8 U.S.C. §1154(a)(1)(D)(i)(IV) (“Any [victim of 
domestic violence] described in subclause (III) and any derivative child of a petition described in clause (ii) is eligible for 
deferred action and work authorization.”); 8 U.S.C. §1227(d)(2) (providing that the denial of a request for an administrative stay 
of removal does not preclude the alien from applying for deferred action, among other things). However, INS and, later, DHS 
policies have long addressed the use of deferred action in other contexts on humanitarian grounds and as a means of prioritizing 
cases. See, e.g., Leon Wildes, The Deferred Action Program of the Bureau of Citizenship and Immigration Services: A Possible 
Remedy for Impossible Immigration Cases, 41 SAN DIEGO L. REV. 819, 821 (2004) (discussing a 1970’s INA Operations 
Instruction on deferred action). This Instruction was rescinded in 1997, but the policy remained in place. See, e.g., Charles 
Gordon, Stanley Mailman, & Stephen Yale-Loehr, 6-72 IMMIGR. L. & PROC. §72.03 (2012).  
73 See, e.g., Kris W. Kobach, The “DREAM” Order Isn’t Legal, NEW YORK POST, June 21, 2012,  
http://www nypost.com/p/news/opinion/opedcolumnists/the_dream_order_isn_legal_4WAYaqJueaEK6MS0onMJCO.  
74 Arizona v. United States, No. 11-182, Amicus Curiae Brief of Secure States Initiative in Support of Petitioners, at 8-9 (quoting 
8 U.S.C. §1225(a)(1), (a)(3), and (b)(2)(A)).  
75 No. 11-182, Opinion of the Court, slip op. at 4-5.  
76 Cf. Exercising Prosecutorial Discretion, supra note 40, at 3 (“[A] statute directing that the INS ‘shall’ remove removable aliens 
would not be construed by itself to limit prosecutorial discretion.”). 
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retain discretion to take particular actions even when a statute uses “shall” or “must” when discussing 
these actions.77  

It is also unclear that the actions contemplated by the June 15 memorandum conflict with any substantive 
priorities set by Congress, or are “so extreme as to amount to an abdication” of DHS’s responsibilities 
under the INA. For example, it appears that an argument could potentially be made to the contrary that the 
policy comports with the increased emphasis that Congress has placed upon the removal of “criminal 
aliens” with amendments made to the INA by IRCA, IIRIRA, and other statutes.78 The June 15 
memorandum expressly excludes from eligibility for deferred action persons who have been convicted of 
a felony, a significant misdemeanor, or multiple misdemeanors,79 thereby potentially allowing 
immigration officers to focus their enforcement activities upon the “criminal aliens” who were identified 
as higher priorities for removal in earlier Obama Administration guidance on prosecutorial discretion.80 In 
addition, Congress has funded immigration enforcement activities at a level that immigration officials 
have indicated is insufficient for the removal of all persons who are present in the United States without 
authorization. This level of funding figures prominently in the Obama Administration’s rationale for 
designating certain aliens as lower priorities for removal,81 and could potentially be said to counter any 
assertion that the Obama Administration’s policy amounts to an “abdication” of its statutory 
responsibilities. 

Potential Constitutional Limitations on the Exercise of Prosecutorial Discretion 

With respect to constitutional considerations, it is clear that executive branch officials may not exercise 
prosecutorial discretion in a manner that is inconsistent with established constitutional protections or 
other constitutional provisions. Selective prosecution cases commonly illustrate such an abuse of  
prosecutorial discretion. These cases typically arise where certain enforcement determinations, such as 
whether to prosecute a specific individual, are made based upon impermissible factors, such as race or 
religion.82 A separate constitutional argument may be forwarded, however, in situations where the 

                                                 
 
77 See, e.g., Matter of E-R-M & L-R-M, 25 I. & N. Dec. 520, 523 (2011) (finding that determinations as to whether to pursue 
expedited removal proceedings (as opposed to removal proceedings under Section 240 of the INA) are within ICE’s discretion, 
even though the INA uses “shall” in describing who is subject to expedited removal). The Board here specifically noted that, “in 
the Federal criminal code, Congress has defined most crimes by providing that whoever engages in certain conduct ‘shall’ be 
imprisoned or otherwise punished. But this has never been construed to require a Federal prosecutor to bring charges against 
every person believed to have violated the statute.” Id. at 522. 
78 See, e.g., IRCA, P.L. 99-603, §701, 100 Stat. 3445 (codified, as amended, at 8 U.S.C. §1229(d)(1)) (making the deportation of 
aliens who have been convicted of certain crimes an enforcement priority by requiring immigration officers to “begin any 
deportation proceeding as expeditiously as possible after the date of … conviction”); IIRIRA, P.L. 104-208, div. C, 110 Stat. 
3009-546 to 3009-724 (expanding the definition of “aggravated felony,” convictions for which can constitute grounds for 
removal, and creating additional criminal grounds for removal).  
79 Janet Napolitano, Secretary of Homeland Security, Exercising Prosecutorial Discretion with Respect to Individuals Who Came 
to the United States as Children, June 15, 2012, http://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-
individuals-who-came-to-us-as-children.pdf. 
80 See, e.g., John Morton, Director, U.S. ICE, Civil Enforcement: Priorities for the Apprehension, Detention, and Removal of 
Aliens, Mar. 2, 2011, at 1-2, http://www.ice.gov/doclib/news/releases/2011/110302washingtondc.pdf.  
81 Id., at 1 (estimating that ICE  has resources to remove annually less than four percent of the noncitizens who are in the United 
States without authorization).  
82 Bordenkircher v. Hayes, 434 U.S. 357, 364 (1978) (holding that a decision may not be “deliberately based upon an 
unjustifiable standard such as race, religion, or other arbitrary classification”). But see Reno, 525 U.S. at 488 (“[A]s a general 
matter … an alien unlawfully in this country has no constitutional right to assert selective enforcement as a defense against his 
(continued...) 
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executive branch has, in effect, broadly refused to enforce a duly enacted statute by implementing a 
blanket ban on enforcement such that the agency has “expressly adopted a general policy which is in 
effect an abdication of its statutory duty.”83 By refusing to fully enforce certain aspects of a statutory 
provision, such an action may exceed the permissible scope of prosecutorial discretion and violate the 
President’s duty that the “laws be faithfully executed.”84 However, CRS was unable to find a single case 
in which a court invalidated a policy of non-enforcement founded upon prosecutorial discretion on the 
grounds that the policy violated the Take Care clause. Moreover, it is unclear whether the June 15 
memorandum would constitute an absolute non-enforcement policy so as to amount to an “abdication” of 
a statutory obligation, as discussed previously. Though establishing a department-wide policy regarding a 
group of individuals who meet certain criteria, the directive suggests that the listed criteria should be 
“considered” in each individual case. Thus, the directive could be interpreted as setting forth criteria for 
consideration in each individual exercise of prosecutorial discretion, rather than implementing a ban on 
deportation actions for qualified individuals.85 

Authority to Grant Work Authorization 

The INA grants the Secretary of Homeland Security arguably wide latitude to issue work authorization, 
including to aliens who are unlawfully present. Since the enactment of IRCA in 1986, federal law has 
generally prohibited the hiring or employment of “unauthorized aliens.”86 However, the definition of 
“unauthorized alien” established by IRCA effectively authorizes the Secretary to grant work authorization 
to aliens who are unlawfully present by defining an “unauthorized alien” as one who:  

with respect to the employment of an alien at a particular time, … is not either (A) an alien lawfully 
admitted for permanent residence, or (B) authorized to be so employed by this chapter or by the 
Attorney General [currently, Secretary of Homeland Security].87 

Regulations promulgated by INS and DHS further provide that aliens who have been granted deferred 
action and can establish an “economic necessity for employment” may apply for work authorization.88  

When first promulgated in 1987,89 these regulations were challenged through the administrative process 
on the grounds that they exceeded INS’s statutory authority.90 Specifically, the challengers asserted that 

                                                                 
(...continued) 

 
deportation.”). 
83 See Adams v. Richardson, 480 F.2d 1159, 1162 (D.C. Cir. 1973). 
84 U.S. Const. art. II, §3.  
85 As is discussed elsewhere in this memorandum, there have been other instances where deferred action or extended voluntary 
departure was granted to individuals who were part of a more broadly defined group (e.g., persons from Nicaragua, surviving 
spouses and children of deceased U.S. citizens, victims and witnesses of crimes).  
86 See 8 U.S.C. §§1324a-1324b. 
87 8 U.S.C. §1324a(h)(3).  
88 8 C.F.R. §274a.12(c)(14). Under these regulations, the “basic criteria” for establishing economic necessity are the federal 
poverty guidelines. See  8 C.F.R. §274a.12(e). 
89 See INS, Control of Employment of Aliens: Final Rule, 52 Fed. Reg. 16216 (May 1, 1987).  
90 INS, Employment Authorization; Classes of Aliens Eligible, 52 Fed. Reg. 46092 (Dec. 4, 1987) (denying a petition for 
rulemaking submitted by the Federation for American Immigration Reform, which sought the rescission of certain regulations 
pertaining to employment authorization for aliens in the United States).  
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the statutory language referring to aliens “authorized to be … employed by this chapter or by the Attorney 
General” did not give the Attorney General authority to grant work authorization “except to those aliens 
who have already been granted specific authorization by the Act.”91 Had this argument prevailed, the 
authority of INS and, later, DHS to grant work authorization to persons granted deferred action would 
have been in doubt, because the INA does not expressly authorize the grant of employment documents to 
such persons. However, INS rejected this argument on the grounds that the:  

only logical way to interpret this phrase is that Congress, being fully aware of the Attorney General’s 
authority to promulgate regulations, and approving of the manner in which he has exercised that 
authority in this matter, defined “unauthorized alien” in such fashion as to exclude aliens who have 
been authorized employment by the Attorney General through the regulatory process, in addition to 
those who are authorized employment by statute.92 

Subsequent case law has generally affirmed that immigration officials have broad discretion in 
determining whether to deny or revoke work authorizations to persons granted deferred action, or in other 
circumstances.93 These cases would appear to suggest that, by extension, immigration officials have 
similarly broad discretion to grant work authorization provided any requisite regulatory criteria (e.g., 
economic necessity) are met.  

Corollary Policy Implications: Access to Federal Benefits 
Many observers characterize foreign nationals with relief from removal who obtain temporary work 
authorizations as “quasi-legal” unauthorized migrants.94 They may be considered “lawfully present” for 
some very narrow purposes under the INA  (such as whether the time in deferred status counts as illegal 
presence under the grounds of inadmissibility) but are otherwise unlawfully present.  Foreign nationals to 
whom the government has issued temporary employment authorization documents (EADs) may legally 
obtain social security numbers (SSNs).95 Possession of a valid EAD or SSN issued for temporary 
employment, however, does not trigger eligibility for federal programs and services. In other words, 
foreign nationals who are granted deferred action may be able to work but are not entitled to federally-
funded public assistance, except for specified emergency services.96 

                                                 
 
91 Id.  
92 Id.  
93 See, e.g., Perales v. Casillas, 903 F.2d 1043, 1045 (5th Cir. 1990) (“[T]he agency’s decision to grant voluntary departure and 
work authorization has been committed to agency discretion by law.”); Chan v. Lothridge, No. 94-16936, 1996 U.S. App. LEXIS 
8491 (9th Cir. 1996) (finding that INS did not abuse its discretion in denying interim work authorization to the petitioner while his 
application for asylum was pending); Kaddoura v. Gonzales, No. C06-1402RSL, 2007 U.S. Dist. LEXIS 37211 (W.D. Wash. 
2007) (finding that the court lacked jurisdiction to hear a suit seeking to compel U.S. Citizenship and Immigration Services to 
grant work authorization because such actions are discretionary acts).  
94 The “quasi-legal” unauthorized aliens fall in several categories. The government has given them temporary humanitarian relief 
from removal, such as Temporary Protected Status (TPS). They have sought asylum in the United States and their cases have 
been pending for at least 180 days. They are immediate family or fiancées of LPRs who are waiting in the United States for their 
legal permanent residency cases to be processed. Or, they have overstayed their nonimmigrant visas and have petitions pending 
to adjust status as employment-based LPRs. These are circumstances in which DHS issues temporary employment authorization 
documents (EADs) to aliens who are not otherwise considered authorized to reside in the United States. 
95 For further background, see CRS Report RL32004, Social Security Benefits for Noncitizens, by Dawn Nuschler and Alison 
Siskin. 
96 CRS Report RL34500, Unauthorized Aliens’ Access to Federal Benefits: Policy and Issues, by Ruth Ellen Wasem. 
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Title IV of the Personal Responsibility and Work Opportunity Reconciliation Act (PRWORA) of 1996 
(P.L. 104-193) established comprehensive restrictions on the eligibility of all noncitizens for means-tested 
public assistance, with exceptions for LPRs with a substantial U.S. work history or military connection. 
Regarding unauthorized aliens, Section 401 of PRWORA barred them from any federal public benefit 
except the emergency services and programs expressly listed in Section 401(b) of PRWORA. This 
overarching bar to unauthorized aliens hinges on how broadly the phrase “federal public benefit” is 
implemented. The law defines this phrase to be 

(A) any grant, contract, loan, professional license, or commercial license provided by an agency of the 
United States or by appropriated funds of the United States; and (B) any retirement, welfare, health, 
disability, public or assisted housing, postsecondary education, food assistance, unemployment 
benefit, or any other similar benefit for which payments or assistance are provided to an individual, 
household, or family eligibility unit by an agency of the United States or by appropriated funds of the 
United States.97 

So defined, this bar covers many programs whose enabling statutes do not individually make citizenship 
or immigration status a criterion for participation. 

Thus, beneficiaries of the June 15, 2012 policy directive will be among those “quasi-legal” unauthorized 
migrants who have EADs and SSNs—but who are not otherwise authorized to reside in the United States.  

                                                 
 
97 §401(c) of PRWORA, 8 U.S.C. §1611. 
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Appendix. Past Administrative Directives on Blanket or 
Categorical Deferrals of Deportation 

Selected Major Directives, 1976-2011 

Year Type of Action 
Class of Aliens 

Covered 
Estimated 
Number  Commentary 

1976 Extended voluntary 
departure (EVD) for 
Lebanese on a case-by-
case basis 

Otherwise deportable 
Lebanese in the United 
States. 

NA Lebanese received TPS 
from 1991 to 1993. 

1977  EVD for Ethiopians Otherwise deportable 
Ethiopians in the United 
States. 

NA P.L. 100-204 contained 
a special extension of 
the legalization program 
established by the 
Immigration Reform and 
Control Act (IRCA) of 
1986 to include 
otherwise eligible aliens 
who had been granted 
EVD status during a 
time period that 
included the Ethiopians. 

1977 The Attorney General 
temporarily suspended 
the expulsion of certain 
natives of Western 
Hemisphere countries, 
known as the “Silva 
Letterholders.” They 
were granted stays and 
permitted to apply for 
employment 
authorization.  

A group of aliens with 
approved petitions filed a 
class action lawsuit to 
recapture about 145,000 
visas assigned to Cubans.   

250,000  Many of these cases 
were not resolved until 
the passage of IRCA. 

1978 EVD for Ugandans Otherwise deportable 
Ugandans in the United 
States. 

NA P.L. 100-204 contained 
a special extension of 
the legalization program 
established by IRCA to 
include otherwise 
eligible aliens who had 
been granted EVD 
status during a time 
period that included the 
Ugandans. 

1979  EVD for Nicaraguans Otherwise deportable 
Nicaraguans in the United 
States. 

NA EVD ended in 
September 1980. 

1979 EVD for Iranians Otherwise deportable 
Iranians in the United 
States. 

NA EVD ended in 
December 1979, and 
they were encouraged 
to apply for asylum. 
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Year Type of Action 
Class of Aliens 

Covered 
Estimated 
Number  Commentary 

1980  EVD for Afghans Otherwise deportable 
Afghans in the United 
States. 

NA P.L. 100-204 contained 
a special extension of 
the legalization program 
established by IRCA to 
include otherwise 
eligible aliens who had 
been granted EVD 
status during a time 
period that included the 
Afghans. 

1984  EVD for Poles Otherwise deportable 
Poles in the United States. 

NA P.L. 100-204 contained 
a special extension of 
the legalization program 
established by IRCA to 
include otherwise 
eligible aliens who had 
been granted EVD 
status during a time 
period that included the 
Poles. 

1987 Memorandum from 
Attorney General Edward 
Meese directing the 
Immigration and 
Naturalization Service 
(INS) not to deport any 
Nicaraguans and to grant 
them work 
authorizations. 

Nicaraguans who 
demonstrated a “well-
founded fear of 
persecution,” who had 
been denied asylum, or 
had been denied 
withholding of 
deportation.  

150,000 to 
200,000  

Legislation to grant 
stays of deportation to 
Nicaraguans as well as 
Salvadorans had 
received action by 
committees in both 
chambers during the 
1980s. Congress 
ultimately enacted 
legislation legalizing the 
Nicaraguans, the 
Nicaraguan Adjustment 
and Central American 
Relief Act (P.L. 105-
100). 

1987 Attorney General Edward 
Meese authorized INS 
district directors to defer 
deportation proceedings 
of certain family members 
of aliens legalized through 
IRCA.  

This policy directive 
applied where “compelling 
or humanitarian factors 
existed” in the cases of 
families that included  
spouses and children 
ineligible to legalize under 
IRCA. 

NA Legislation to enable the 
immediate family of 
aliens legalized through 
IRCA to also adjust 
status had been 
introduced. (See 1990 
“Family Fairness” 
directive below.) 

1989 Attorney General Richard 
Thornburgh instructed 
INS to defer the enforced 
departure of any Chinese 
national in the United 
States through June 6, 
1990. 

Chinese nationals whose 
nonimmigrant visas 
expired during this time 
were to report to INS to 
benefit from this deferral 
and to apply, if they 
wished, for work 
authorizations. 

80,000  Legislation that included 
provisions to establish 
Temporary Protected 
Status (TPS) was 
moving through 
Congress at that time. 
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Year Type of Action 
Class of Aliens 

Covered 
Estimated 
Number  Commentary 

1990 Executive Order 12711 of 
April 11, 1990, provided 
temporary protection for 
certain nationals of the 
People's Republic of 
China (PRC) and their 
dependents. It permitted 
temporary deferral of 
enforcement of the 
departure from the 
United States and 
conferred eligibility for 
certain other benefits 
through January 1, 1994.  

 

  

Chinese nationals and 
dependents who were in 
the U.S. on or after June 5, 
1989, up to and including 
the date of Executive 
Order 12711.   

 

80,000  The Chinese Student 
Protection Act of 1992 
(CSPA) (P.L. 102-404) 
enabled Chinese with 
deferred enforced 
departure to become 
lawful permanent 
residents. 

1990  INS Commissioner Gene 
McNary issued a new 
“Family Fairness” policy 
for family members of 
aliens legalized through 
IRCA. The policy dropped 
the where “compelling or 
humanitarian factors 
existed” requirement and 
allowed the family 
members to apply for 
employment 
authorizations.  

Unauthorized spouses and 
children of aliens legalized 
under IRCA. 

1.5 million P.L. 101-649 provided  
relief from deportation 
and employment 
authorization to an 
eligible alien who was 
the spouse or 
unmarried child of a 
legalized alien holding 
temporary or 
permanent residence 
pursuant to IRCA. 

1991 Presidential directive to 
Attorney General 
instructing him to grant 
deferred enforced 
departure to Persian Gulf 
evacuees who were 
airlifted to the United 
States after the invasion 
of Kuwait in 1990 

Aliens who had U.S. citizen 
relatives or who harbored 
U.S. citizens during the 
invasion, largely persons 
originally from Palestine, 
India, and the Philippines. 

2,227 It is not clear how these 
cases were handled. 

1992 President George H.W. 
Bush instructed the 
Attorney General to grant 
deferred enforced 
departure (DED) to 
Salvadorans 

Unauthorized Salvadorans 
who had fled the civil war 
in the 1980s. 

190,000  Congress had passed a 
law in 1990 giving 
Salvadorans TPS for 18 
months. 

1997 President William J. 
Clinton instructed the 
Attorney General to grant 
DED to Haitians for one 
year. 

Haitians who were paroled 
into the United States or 
who applied for asylum 
before December 1, 1995. 

40,000 Haitians had been 
provided TPS from 
1993-1997.  Legislation 
enabling Haitians to 
adjust their status 
passed at the close of 
the 105th Congress 
(P.L. 105-277) in 1998. 
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Year Type of Action 
Class of Aliens 

Covered 
Estimated 
Number  Commentary 

1997 INS General Counsel Paul 
Virtue issues guidelines 
for deferred action for 
certain foreign nationals 
who might gain relief 
through the Violence 
Against Women Act.  

Battered aliens with 
approved LPR self-
petitions, and their 
derivative children listed 
on the self-petition. 

NA Regulations to 
implement the U visa 
portions of P.L. 106-386 
were promulgated in 
2007. 

1998 Attorney General Janet 
Reno temporarily 
suspended the 
deportation of aliens from 
El Salvador, Guatemala, 
Honduras, and Nicaragua. 

Unauthorized aliens from 
El Salvador, Guatemala, 
Honduras, and Nicaragua. 

NA This relief was provided 
in response to 
Hurricane Mitch. 
Guatemalans and 
Salvadorans had their 
stays of removal 
extended until March 8, 
1999. TPS was given to 
Hondurans and 
Nicaraguans. 

1999 President William J. 
Clinton instructed the 
Attorney General to grant 
DED to Liberians for one 
year. 

Liberian nationals with TPS 
who were living in the 
United States. 

10,000 Liberians had been 
provided TPS from 1991 
through 1999; they 
were given TPS again in 
2002. 

2007 

 

 

2011 

President George W. 
Bush directed that DED 
be provided to Liberians 
whose TPS expired.  

President Barack Obama 
extended Liberian DED 
through March 2013. 

Liberian nationals who had 
lived in the United States 
since October 1, 2002, and 
who had TPS on 
September 30, 2007.  

3,600  

Source: CRS review of published accounts, archived CRS materials, and government policy documents. 

Notes:  Excludes aliens with criminal records or who “pose a danger to national security.” Estimated Number refers to estimated 
number of beneficiaries at time of issuance of directive. NA means “not available.” Other countries whose nationals had some 
form of deferred deportation prior to 1976 include Cambodia, Cuba, Chile, Czechoslovakia, Dominican Republic, Hungary, 
Laos, Rumania, and Vietnam. 
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INTERIM RELIEF FOR CERTAIN FOREIGN ACADEMIC 
STUDENTS ADVERSELY AFFECTED BY HURRICANE KATRINA 

Frequently Asked Questions (FAQ) 
 
On November 25, 2005. U.S. Citizenship and Immigration Services (USCIS) published a 
Federal Register Notice (Notice), which temporarily suspended the applicability of 
certain requirements related to on-campus and off-campus employment for a specifically 
designated group of F-1 students. This temporary relief enables qualified F-1 students, 
who were adversely affected by Hurricane Katrina, to work additional hours on-campus, 
or work off-campus if employment authorization is granted.  F-1 students who are 
granted employment authorization pursuant to the Notice may likewise reduce their 
course load for the duration of their employment authorization to the minimum course 
load requirement set forth in the Notice.   
 
Since the Notice does not cover Katrina-impacted foreign academic students who have 
failed to maintain their F-1 status, such persons, and their F-2 dependents, may request a 
grant of deferred action and short-term employment authorization based on economic 
necessity. 
 
Q.  Why is USCIS taking this action? 
 
A.  Hurricane Katrina caused severe loss of life and extensive property damage, and 
disrupted normal activities, in the states of Alabama, Louisiana, and Mississippi.  As a 
result of this catastrophic natural disaster, many of the approximately 5,500 F-1 students, 
who were enrolled in DHS-approved academic institutions located in the areas adversely 
affected by Hurricane Katrina, have been suffering severe economic hardship and have 
been experiencing difficulty in satisfying the normal regulatory requirements for 
maintaining valid F-1 status, which include the pursuit of a “full course of study.”  See 8 
CFR 214.2(f)(6).  USCIS is taking action to provide temporary relief to these F-1 
students. 
 
Q.  For whom specifically is USCIS taking this action? 
 
A.  The interim relief covered in this FAQ was developed specifically for F-1 students 
who: (1) on August 29, 2005, were lawfully present in the United States in F-1 status and 
were enrolled in a DHS-approved institution located in an area adversely affected by 
Hurricane Katrina; and (2) are experiencing severe economic hardship as direct result of 
Hurricane Katrina.  Hereinafter, this group will be referred to as “Affected F-1 Students.”  
 
Q.  Which DHS-approved academic institutions have been deemed to be located in 
the areas adversely affected by Hurricane Katrina? 
 
A.  Following is a list of the specific campuses of DHS-approved academic institutions 
that have been deemed to be located in the areas adversely affected by Hurricane Katrina. 
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SCHOOL NAME CAMPUS NAME CITY STATE
ZIP 

CODE
Archdiocese of New Orleans Academy of the Sacred Heart New Orleans LA 70115 
Archdiocese of New Orleans Christian Brothers School New Orleans LA 70124 
Archdiocese of New Orleans Henriette DeLille New Orleans LA 70126 
Archdiocese of New Orleans Holy Cross New Orleans LA 70117 
Archdiocese of New Orleans Holy Ghost New Orleans LA 70115 
Archdiocese of New Orleans Holy Name of Jesus New Orleans LA 70118 
Archdiocese of New Orleans Holy Rosary Academy New Orleans LA 70119 
Archdiocese of New Orleans House of the Holy Family New Orleans LA 70126 
Archdiocese of New Orleans Immaculate Heart of Mary New Orleans LA 70126 

Archdiocese of New Orleans 
Marian Central Catholic Middle 
School New Orleans LA 70122 

Archdiocese of New Orleans Our Lady of Lourdes New Orleans LA 70115 
Archdiocese of New Orleans Resurrection of Our Lord New Orleans LA 70127 
Archdiocese of New Orleans St. Alphonsus New Orleans LA 70130 
Archdiocese of New Orleans St. Anthony of Padua New Orleans LA 70119 
Archdiocese of New Orleans St. Benedict the Moor New Orleans LA 70126 
Archdiocese of New Orleans St. David New Orleans LA 70117 
Archdiocese of New Orleans St. Dominic New Orleans LA 70124 
Archdiocese of New Orleans St. Frances Xavier Cabrini New Orleans LA 70122 
Archdiocese of New Orleans St. Joan of Arc New Orleans LA 70118 

Archdiocese of New Orleans 
St. Joseph Central Catholic 
Elementary New Orleans LA 70122 

Archdiocese of New Orleans St. Leo the Great New Orleans LA 70119 
Archdiocese of New Orleans St. Mary of the Angels New Orleans LA 70117 
Archdiocese of New Orleans St. Paul the Apostle New Orleans LA 70126 
Archdiocese of New Orleans St. Pius X New Orleans LA 70124 
Archdiocese of New Orleans St. Raymond New Orleans LA 70122 
Archdiocese of New Orleans St. Stephen New Orleans LA 70115 
Archdiocese of New Orleans Stuart Hall School for Boys New Orleans LA 70118 
Archdiocese of New Orleans Ursuline Academy New Orleans LA 70118 
Archdiocese of New Orleans All Saints New Orleans LA 70114 
Archdiocese of New Orleans Holy Name of Mary New Orleans LA 70114 
Archdiocese of New Orleans Our Lady of Divine Providence Metairie LA 70003 
Archdiocese of New Orleans Our Lady of Perpetual Help Kenner LA 70062 
Archdiocese of New Orleans St. Angela Merici Metairie LA 70002 
Archdiocese of New Orleans St. Benilde Metairie LA 70001 
Archdiocese of New Orleans St. Catherine of Siena Metairie LA 70005 
Archdiocese of New Orleans St. Christopher Metairie LA 70001 
Archdiocese of New Orleans St. Clement of Rome Metairie LA 70002 
Archdiocese of New Orleans St. Edward the Confessor Metairie LA 70001 
Archdiocese of New Orleans St. Elizabeth Ann Seton Kenner LA 70065 
Archdiocese of New Orleans St. Francis Xavier Metairie LA 70005 
Archdiocese of New Orleans St. Louis King of France Metairie LA 70005 
Archdiocese of New Orleans St. Mary Magdalen Metairie LA 70003 
Archdiocese of New Orleans St. Matthew the Apostle River Ridge LA 70123 
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Archdiocese of New Orleans St. Philip Neri Metairie LA 70003 
Archdiocese of New Orleans St. Rita Harahan LA 70123 
Archdiocese of New Orleans Immaculate Conception Marrero LA 70072 
Archdiocese of New Orleans Our Lady of Prompt Succor Westwego LA 70094 
Archdiocese of New Orleans St. Anthony Gretna LA 70053 
Archdiocese of New Orleans St. Cletus Gretna LA 70053 
Archdiocese of New Orleans St. Joseph the Worker Marrero LA 70072 
Archdiocese of New Orleans St. Rosalie Harvey LA 70058 
Archdiocese of New Orleans Visitation of Our Lady Marrero LA 70072 
Archdiocese of New Orleans Our Lady of Perpetual Help Belle Chasse LA 70037 
Archdiocese of New Orleans Our Lady of Prompt Succor Chalmette LA 70043 
Archdiocese of New Orleans St. Louise DeMarillac Arabi LA 70032 
Archdiocese of New Orleans St. Mark Chalmette LA 70043 
Archdiocese of New Orleans St. Robert Bellarmine Arabi LA 70032 
Archdiocese of New Orleans Sacred Heart of Jesus Norco LA 70079 
Archdiocese of New Orleans St. Charles Borromeo Destrehan LA 70047 
Archdiocese of New Orleans Ascension of Our Lord LaPlace LA 70068 
Archdiocese of New Orleans Our Lady of Grace Reserve LA 70084 
Archdiocese of New Orleans St. Joan of Arc LaPlace LA 70068 
Archdiocese of New Orleans St. Peter Reserve LA 70084 
Archdiocese of New Orleans Mary, Queen of Peace Mandeville LA 70471 
Archdiocese of New Orleans Our Lady of Lourdes Slidell LA 70458 
Archdiocese of New Orleans St. Margaret Mary Slidell LA 70458 
Archdiocese of New Orleans St. Peter Covington LA 70433 
Archdiocese of New Orleans Annunciation Bogalusa LA 70427 
Archdiocese of New Orleans Brother Martin New Orleans LA 70122 
Archdiocese of New Orleans Cabrini New Orleans LA 70119 
Archdiocese of New Orleans DeLaSalle New Orleans LA 70115 
Archdiocese of New Orleans Jesuit New Orleans LA 70119 
Archdiocese of New Orleans Mount Carmel Academy New Orleans LA 70124 
Archdiocese of New Orleans Redeemer-Seton New Orleans LA 70122 
Archdiocese of New Orleans St. Augustine New Orleans LA 70119 

Archdiocese of New Orleans 
St. Gerard Majella Alternative 
School New Orleans LA 70122 

Archdiocese of New Orleans St. Mary's Academy New Orleans LA 70126 
Archdiocese of New Orleans Xavier University Prep New Orleans LA 70115 
Archdiocese of New Orleans Archbishop Chapelle Metairie LA 70003 
Archdiocese of New Orleans Archbishop Rummel Metairie LA 70001 
Archdiocese of New Orleans Archbishop Blenk Gretna LA 70053 
Archdiocese of New Orleans Archbishop Shaw Marrero LA 70072 
Archdiocese of New Orleans Immaculata Marrero LA 70072 
Archdiocese of New Orleans Archbishop Hannan Meraux LA 70075 
Archdiocese of New Orleans St. Charles Catholic LaPlace LA 70068 
Archdiocese of New Orleans Pope John Paul II Slidell LA 70461 
Archdiocese of New Orleans The Saint Paul's School Covington LA 70433 
Archdiocese of New Orleans St. Scholastica Academy Covington LA 70433 
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Bass Memorial Academy Bass Memorial Academy Lumberton MS 39455 
Delgado Community College Delgado Community College New Orleans LA 70119 
Dillard University Dillard University New Orleans LA 70122 
East Central Community College East Central Community College Decatur MS 39327 
East Mississippi Community College Scooba Campus Scooba MS 39358 
Ecole Classique Ecole Classique New Orleans LA 70112 
English Language Center University of South Alabama Mobile AL 36688 
Faulkner State Community College Faulkner State Community College Bay Minette AL 36507 
Faulkner University Faulkner University at Mobile Mobile AL 36609 
John Curtis Christian School John Curtis Christian School River Ridge LA 70123 
Kaplan Test Prep, a division of Kaplan, Inc. Kaplan Test Prep - New Orleans, LA New Orleans LA 70118 
Louisiana State University Health Sciences 
Center 

Louisiana State University Health 
Sciences Center New Orleans LA 70006 

Loyola University New Orleans Loyola University New Orleans New Orleans LA 70118 
Lutheran High School Lutheran High School Metairie LA 70002 
Meridian Community College Meridian Community College Meridian MS 39307 
Metairie Park Country Day School Metairie Park Country Day School Metairie LA 70005 
Mississippi Gulf Coast Community College Perkinston Campus Perkinston MS 39573 
Mississippi Gulf Coast Community College Jefferson Davis Campus Gulfport MS 39507 
Mississippi Gulf Coast Community College Jackson County Campus Gautier MS 39553 
Mobile County Public Schools Division Of Student Support Services Mobile AL 36602 
Mobile County Public Schools Baker High Mobile AL 36608 
Mobile County Public Schools Blount High Prichard AL 36610 
Mobile County Public Schools Bryant High Irvington AL 36544 
Mobile County Public Schools Citronelle High Citronelle AL 36522 
Mobile County Public Schools Davidson High Mobile AL 36609 
Mobile County Public Schools Montgomery High Semmes AL 36575 
Mobile County Public Schools Murphy High Mobile AL 36606 
Mobile County Public Schools Rain High Mobile AL 36605 
Mobile County Public Schools Satsuma High Satsuma AL 36572 
Mobile County Public Schools Shaw High Mobile AL 36608 
Mobile County Public Schools Theodore High Theodore AL 36582 
Mobile County Public Schools Vigor High Prichard AL 36610 
Mobile County Public Schools Williamson High Mobile AL 36605 
Modern Languages Institute Modern Languages Institute New Orleans LA 70130 

New Orleans Baptist Theological Seminary 
New Orleans Baptist Theological 
Seminary New Orleans LA 70126 

Nicholls State University Nicholls State University Thibodaux LA 70301 
Notre Dame Seminary Notre Dame Seminary New Orleans LA 70118 
Nunez Community College Nunez Community College Chalmette LA 70043 
Our Lady Holy Cross College Our Lady Holy Cross College New Orleans LA 70131 
Picayune School District Picayune Memorial High School Picayune MS 39466 
Remington College Remington College Metairie LA 70005 
Reserve Christian School Reserve Christian School Reserve LA 70084 
Ridgewood Preparatory School Ridgewood Preparatory School Metairie LA 70001 
Riverside Academy Corporation Riverside Academy Reserve LA 70084 
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Saint Joseph Seminary College St. Benedict St. Benedict LA 70457 

School of Urban Missions 
New Orleans School of Urban 
Missions Gretna LA 70053 

Southeastern Baptist College Southeastern Baptist College Laurel MS 39440 
Southeastern Louisiana University Southeastern Louisiana University Hammond LA 70402 
Southern University at New Orleans Southern University at New Orleans New Orleans LA 70126 
Spring Hill College Spring Hill College Mobile AL 36608 
St. Paul's Episcopal School St. Paul's Episcopal School Mobile AL 36608 
St. Stanislaus College Prep St. Stanislaus College Prep Bay St. Louis MS 39520 
St. Stanislaus College Prep Mercy Cross High School Biloxi MS 39530 
St. Stanislaus College Prep St. John High School Gulfport MS 39501 
St. Stanislaus College Prep Resurrection Catholic School Pascagoula MS 39567 
St. Stanislaus College Prep Nativity, B. V. M. Biloxi MS 39530 
St. Stanislaus College Prep Sacred Heart Hattiesburg MS 39401 
The University of Southern Mississippi Hattiesburg Campus Hattiesburg MS 39406 
The University of Southern Mississippi English Language Institute Hattiesburg MS 39406 
Top Garden School Top Garden School Irvington AL 36544 
Tulane University Tulane University New Orleans LA 70118 
United States Sports Academy United States Sports Academy Daphne AL 36526 
University of Mobile University of Mobile Mobile AL 36613 
University of New Orleans University of New Orleans New Orleans LA 70148 

University of New Orleans 
UNO Intensive English Language 
Program New Orleans LA 70148 

University of South Alabama University of South Alabama Mobile AL 36688 
William Carey College William Carey College Hattiesburg MS 39401 
Xavier University of Louisiana Xavier University of Louisiana New Orleans LA 70125 
 
Q.  Will Affected F-1 Students who have since transferred to other DHS-approved 
institutions still qualify for the interim relief discussed in this FAQ? 
 
A.  Affected F-1 Students, who have since transferred to another DHS-approved 
institution, but who otherwise satisfy the eligibility criteria listed above in this FAQ 
under the section “For whom specifically is DHS taking this action,” remain eligible for 
the interim relief discussed in this FAQ. 
 
Q.  Which Affected F-1 Students are covered by the Notice and what relief is 
available to these students? 
 
A.   To be covered by the Notice, an Affected F-1 Student must be maintaining valid F-1 
status, which includes pursuing a full course of study.  Affected F-1 Students covered by 
the Notice may obtain short-term employment authorization for off-campus employment 
or additional hours of on-campus employment.  Furthermore, Affected F-1 Students who 
are granted employment authorization pursuant to the Notice may consequently reduce 
their course load to no less than the minimum course load requirement set forth in the 
Notice for the duration of their employment authorization. 
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F-2 dependents (spouse or minor children) of Affected F-1 Students who are covered by 
the Notice would be considered, if otherwise eligible, to be maintaining valid F-2 status, 
provided the Affected F-1 Student continues to maintain valid F-1 status.  F-2 dependents 
of Affected F-1 Students covered by the Notice, however, are not authorized to engage in 
employment in the United States, irrespective of whether the Affected F-1 Student has 
been granted employment authorization.  
 
Q.  How do Affected F-1 Students covered by the Notice apply for on-campus 
employment authorization pursuant to the Notice? 
 
A.  Affected F-1 Students covered by the Notice, who wish to pursue more than 20 hours 
per week of on-campus employment pursuant to the Notice, must obtain permission from 
their current Designated School Official (DSO).  Complete instructions can be found in 
the Notice under the section entitled, “How may F-1 students covered by this Notice 
obtain employment authorization pursuant to this Notice?”  
 
Q.  How do Affected F-1 Students covered by the Notice apply for off-campus 
employment authorization pursuant to the Notice? 
 
A.  Affected F-1 Students covered by the Notice, who wish to obtain off-campus 
employment authorization pursuant to the Notice, must file a complete Form I-765, 
Application for Employment Authorization, with required supporting documentation and 
prescribed fee, with the USCIS Texas Service Center at: 
 

U.S. Citizenship and Immigration Services 
Texas Service Center 
P.O. Box 853062 
Mesquite, TX  75815-3062 
 

The front of the envelope, on the bottom right-hand side, should include the following 
notation: "HURRICANE KATRINA SPECIAL STUDENT RELIEF."  Complete 
instructions can be found in the Notice under the section entitled, “How may F-1 students 
covered by this Notice obtain employment authorization pursuant to this Notice?” 
 
Q.  What is the minimum course load requirement set forth in the Notice for 
Affected F-1 Students who are granted employment authorization pursuant to the 
Notice? 
 
A.  Affected F-1 Students engaged in undergraduate studies and who are granted 
employment authorization pursuant to the Notice must remain registered for a minimum 
of six (6) semester/quarter hours of instruction per academic term.  Affected F-1 Students 
engaged in graduate studies and who are granted employment authorization pursuant to 
the Notice must remain registered for a minimum of three (3) semester/quarter hours of 
instruction per academic term. 
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Q.  How is off-campus employment authorization granted pursuant to the Notice 
different from off-campus employment authorization granted pursuant to the 
existing provision [See 8 CFR 214.2(f)(9)(ii)]?    
 
A.  One key difference between off-campus employment authorization provided by the 
Notice and off-campus employment authorization under the existing provision is that 
Affected F-1 Students who are granted employment authorization pursuant to the Notice 
may reduce their course load for the duration of their employment authorization. 
 
Q.  What relief is available to Affected F-1 Students not covered by the Notice?  
 
A.  Affected F-1 Students not covered by the Notice may request deferred action and 
employment authorization based on economic necessity.  A grant of deferred action in 
this context means that, during the period that the grant of deferred action remains in 
effect, DHS will not seek the removal of the Affected F-1 Student (or his or her F-2 
dependents) based on the fact that the Affected F-1 Student’s failure to maintain status is 
directly due to Hurricane Katrina.  A grant of deferred action, however, does not provide 
an alien any legal immigration status in the United States.  Affected F-1 Students who are 
granted deferred action are eligible to apply for short-term employment authorization, 
provided they demonstrate economic necessity. 
 
F-2 dependents of Affected F-1 Students who are granted deferred action would also be 
eligible for deferred action for the period granted to the Affected F-1 Student.  Although 
F-2 dependents are not authorized to engage in employment in the United States, F-2 
dependents who are granted deferred action are eligible to apply for short-term 
employment authorization, provided they likewise demonstrate economic necessity.  
   
Q.  Will Affected F-1 Students not covered by the Notice who are granted deferred 
action be required to file for reinstatement?   
 
A.  Yes.  Since deferred action does not confer any lawful status on an alien, Affected F-1 
Students who were granted deferred action must apply and be approved for reinstatement 
in order to resume their F-1 status.  See 8 CFR 214.2(f)(16).  F-2 dependents, who were 
granted deferred action, are not required to apply for reinstatement, but would be 
considered, if otherwise eligible, to be maintaining valid F-2 status, provided the Affected 
F-1 Student is approved for reinstatement to valid F-1 status. 
 
Q.  How may Affected F-1 Students not covered by the Notice and their F-2 
dependents (spouse and minor children) request deferred action and employment 
authorization based on economic necessity? 
 
A.  Affected F-1 Students not covered by the Notice and their F-2 dependents (spouse and 
minor children) may individually request deferred action by submitting a letter requesting 
consideration.  The letter must contain the name and the SEVIS ID number of the 
applicant, and a written affidavit or unsworn declaration confirming that the applicant 
meets the eligibility criteria listed above in this FAQ under the section “For whom 
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specifically is DHS taking this action.”  Since individuals who are granted deferred 
action are eligible to apply for employment authorization, Affected F-1 Students and their 
F-2 dependents who are applying for deferred action, may apply concurrently for 
employment authorization by filing a Form I-765, Application for Employment 
Authorization, with required supporting documentation and prescribed fee.  Both letter 
requesting deferred action and the completed Form I-765 should be mailed to the USCIS 
Texas Service Center at:   
 

U.S. Citizenship and Immigration Services 
Texas Service Center 
P.O. Box 853062 
Mesquite, TX  75815-3062 
 

The front of the envelope, on the bottom right-hand side, should include the following 
notation: "HURRICANE KATRINA SPECIAL STUDENT RELIEF."     
  
Q.  How may Affected F-1 Students request a waiver of the Form I-765 filing fee? 
 
A.  An Affected F-1 Student who is unable to pay the prescribed Form I-765 filing fee 
should include with the application package a written affidavit or unsworn declaration, 
requesting a fee waiver and explaining the reasons why s/he is unable to pay the 
prescribed fee. 
 
Q.  How long will the interim relief discussed in this FAQ remain in effect? 
 
A.  The interim relief discussed in this FAQ will remain in effect until February 1, 2006.  
Following February 1, 2006, Affected F-1 Students will again be subject to the normal 
regulatory requirements, including those related to employment authorization and 
maintenance of a full course of study.  DHS will continue to monitor the adverse impact 
of Hurricane Katrina in the affected areas to determine if modification of the interim 
relief is warranted and will announce any such modifications in the Federal Register. 
 
Q.  Is there a cut-off date for filing for the interim relief discussed in this FAQ?  
 
A.  No.  USCIS has not established a cut-off date for filing for the interim relief discussed 
in this FAQ.  However, any benefits granted pursuant to the interim relief discussed 
herein will expire no later than February 1, 2006.  While USCIS will exercise its best 
efforts to process such applications in as prompt a manner as possible, Affected F-1 
Students (and their F-2 dependents) applying for such benefits should bear in mind this 
expiration date when submitting their application packages.  
 
Q.  Are Affected F-1 Students (both those covered by the Notice and those who are 
not) required to report their current address to DHS? 
 
A.  Yes. All aliens who are required to be registered with DHS also are required to 
inform DHS of their current address.  F-1 students (and their F-2 dependents) are among 
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the aliens who are required to be registered.  Section 265 of the INA requires aliens to 
report a change of address within 10 days of such change.  If the alien fails to comply 
with the change of address requirements, s/he may be removable under Section 
237(a)(3)(A) of the INA and subject to criminal or monetary penalties under Section 
266(b) of the INA.  Under 8 CFR 214.2(f)(17), F-1 students can satisfy this requirement 
by providing notice of a change of address within 10 days to their DSO, provided the 
DSO enters this information in SEVIS within 21 days of notification by the student.  F-1 
students who are subject to NSEERS must provide required updated information, 
including any change of address, pursuant to the terms of that program.  See 8 CFR 
264.1(f).  
 
Q.  Where are the cited Forms and additional information available? 
 
A.  Individuals may obtain the cited Forms from the USCIS website at http://uscis.gov/ or 
by contacting the USCIS Forms Line at 1-800-870-3676.  Additional information is 
through the USCIS National Customer Service Center at 1-800-375-5283.  
 
See the November 25, 2005 Press Release
 
Rev: November 25, 2005 
 
Back to USCIS.gov
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U.S. Department of Justice 
Immigration and Naturalization Service 

HQOPP 50/4 

Office of the Commissioner 425 I Street NW 
Washington, DC 20536 

NOV 17 2000 

MEMORANDUM TO REGIONAL DIRECTORS 
  DISTRICT DIRECTORS 
  CHIEF PATROL AGENTS 
  REGIONAL AND DISTRICT COUNSEL 

SUBJECT: Exercising Prosecutorial Discretion 

Since the 1996 amendments to the Immigration and Nationality Act (INA) which limited 
the authority of immigration judges to provide relief from removal in many cases, there has been 
increased attention to the scope and exercise of the Immigration and Naturalization Service’s 
(INS or the Service) prosecutorial discretion.  This memorandum describes the principles with 
which INS exercises prosecutorial discretion and the process to be followed in making and 
monitoring discretionary decisions.  Service officers are not only authorized by law but expected 
to exercise discretion in a judicious manner at all stages of the enforcement process–from 
planning investigations to enforcing final orders–subject to their chains of command and to the 
particular responsibilities and authority applicable to their specific position.  In exercising this 
discretion, officers must take into account the principles described below in order to promote the 
efficient and effective enforcement of the immigration laws and the interests of justice.   

More specific guidance geared to exercising discretion in particular program areas 
already exists in some instances,1 and other program-specific guidance will follow separately.   

1 For example, standards and procedures for placing an alien in deferred action status are provided in the Standard 
Operating Procedures for Enforcement Officers:  Arrest, Detention, Processing, and Removal (Standard Operating 
Procedures), Part X.  This memorandum is intended to provide general principles, and does not replace any previous 
specific guidance provided about particular INS actions, such as “Supplemental Guidelines on the Use of 
Cooperating Individuals and Confidential Informants Following the Enactment of IIRIRA,” dated December 29, 
1997.  This memorandum is not intended to address every situation in which the exercise of prosecutorial discretion 
may be appropriate.  If INS personnel in the exercise of their duties recognize apparent conflict between any of their 
specific policy requirements and these general guidelines, they are encouraged to bring the matter to their 
supervisor’s attention, and any conflict between policies should be raised through the appropriate chain of command 
for resolution. 
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However, INS officers should continue to exercise their prosecutorial discretion in appropriate 
cases during the period before more specific program guidance is issued. 
 
 A statement of principles concerning discretion serves a number of important purposes.  
As described in the “Principles of Federal Prosecution,” 2 part of the U.S. Attorneys’ manual, 
such principles provide convenient reference points for the process of making prosecutorial 
decisions; facilitate the task of training new officers in the discharge of their duties; contribute to 
more effective management of the Government’s limited prosecutorial resources by promoting 
greater consistency among the prosecutorial activities of different offices and between their 
activities and the INS’ law enforcement priorities; make possible better coordination of 
investigative and prosecutorial activity by enhancing the understanding between the investigative 
and prosecutorial components; and inform the public of the careful process by which 
prosecutorial decisions are made.  
  
Legal and Policy Background 
 
 “Prosecutorial discretion” is the authority of an agency charged with enforcing a law to 
decide whether to enforce, or not to enforce, the law against someone. The INS, like other law 
enforcement agencies, has prosecutorial discretion and exercises it every day.  In the 
immigration context, the term applies not only to the decision to issue, serve, or file a Notice to 
Appear (NTA), but also to a broad range of other discretionary enforcement decisions, including 
among others:  Focusing investigative resources on particular offenses or conduct; deciding 
whom to stop, question, and arrest; maintaining an alien in custody; seeking expedited removal 
or other forms of removal by means other than a removal proceeding; settling or dismissing a 
proceeding; granting deferred action or staying a final order; agreeing to voluntary departure, 
withdrawal of an application for admission, or other action in lieu of removing the alien; 
pursuing an appeal; and executing a removal order. 
 
 The “favorable exercise of prosecutorial discretion” means a discretionary decision not to 
assert the full scope of the INS’ enforcement authority as permitted under the law.  Such 
decisions will take different forms, depending on the status of a particular matter, but include 
decisions such as not issuing an NTA (discussed in more detail below under “Initiating 
Proceedings”), not detaining an alien placed in proceedings (where discretion remains despite 
mandatory detention requirements), and approving deferred action. 
 
 
 
 
                                                           
2 For this discussion, and much else in this memorandum, we have relied heavily upon the Principles of Federal 
Prosecution, chapter 9-27.000 in the U.S. Department of Justice’s United States Attorneys’ Manual (Oct. 1997).  
There are significant differences, of course, between the role of the U.S. Attorneys’ offices in the criminal justice 
system, and INS responsibilities to enforce the immigration laws, but the general approach to prosecutorial 
discretion stated in this memorandum reflects that taken by the Principles of Federal Prosecution. 
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Courts recognize that prosecutorial discretion applies in the civil, administrative arena 
just as it does in criminal law.  Moreover, the Supreme Court “has recognized on several 
occasions over many years that an agency’s decision not to prosecute or enforce, whether 
through civil or criminal process, is a decision generally committed to an agency’s absolute 
discretion.”  Heckler v. Chaney, 470 U.S. 821, 831 (1985).  Both Congress and the  
Supreme Court have recently reaffirmed that the concept of prosecutorial discretion applies to 
INS enforcement activities, such as whether to place an individual in deportation proceedings.  
INA section 242(g); Reno v. American-Arab Anti-Discrimination Committee, 525 U.S. 471 
(1999).  The “discretion” in prosecutorial discretion means that prosecutorial decisions are not 
subject to judicial review or reversal, except in extremely narrow circumstances.  Consequently, 
it is a powerful tool that must be used responsibly. 
 
 As a law enforcement agency, the INS generally has prosecutorial discretion within its 
area of law enforcement responsibility unless that discretion has been clearly limited by statute in 
a way that goes beyond standard terminology.  For example, a statute directing that the INS 
“shall” remove removable aliens would not be construed by itself to limit prosecutorial 
discretion, but the specific limitation on releasing certain criminal aliens in section 236(c)(2) of 
the INA evidences a specific congressional intention to limit discretion not to detain certain 
criminal aliens in removal proceedings that would otherwise exist.  Personnel who are unsure 
whether the INS has discretion to take a particular action should consult their supervisor and 
legal counsel to the extent necessary. 
 
 It is important to recognize not only what prosecutorial discretion is, but also what it is 
not.  The doctrine of prosecutorial discretion applies to law enforcement decisions whether, and 
to what extent, to exercise the coercive power of the Government over liberty or property, as 
authorized by law in cases when individuals have violated the law.  Prosecutorial discretion does 
not apply to affirmative acts of approval, or grants of benefits, under a statute or other applicable 
law that provides requirements for determining when the approval should be given.  For 
example, the INS has prosecutorial discretion not to place a removable alien in proceedings, but 
it does not have prosecutorial discretion to approve a naturalization application by an alien who 
is ineligible for that benefit under the INA.   
 

This distinction is not always an easy, bright-line rule to apply.  In many cases, INS 
decisionmaking involves both a prosecutorial decision to take or not to take enforcement action, 
such as placing an alien in removal proceedings, and a decision whether or not the alien is 
substantively eligible for a benefit under the INA.  In many cases, benefit decisions involve the 
exercise of significant discretion which in some cases is not judicially reviewable, but which is 
not prosecutorial discretion.  
 
 Prosecutorial discretion can extend only up to the substantive and jurisdictional limits of 
the law.  It can never justify an action that is illegal under the substantive law pertaining to the  
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conduct, or one that while legal in other contexts, is not within the authority of the agency or 
officer taking it.  Prosecutorial discretion to take an enforcement action does not modify or waive 
any legal requirements that apply to the action itself.  For example, an enforcement decision to 
focus on certain types of immigration violators for arrest and removal does not mean that the INS 
may arrest any person without probable cause to do so for an offense within its jurisdiction.  
Service officers who are in doubt whether a particular action complies with applicable 
constitutional, statutory, or case law requirements should consult with their supervisor and obtain 
advice from the district or sector counsel or representative of the Office of General Counsel to 
the extent necessary. 
 
 Finally, exercising prosecutorial discretion does not lessen the INS’ commitment to 
enforce the immigration laws to the best of our ability.  It is not an invitation to violate or ignore 
the law.  Rather, it is a means to use the resources we have in a way that best accomplishes our 
mission of administering and enforcing the immigration laws of the United States. 
 
Principles of Prosecutorial Discretion   
 

Like all law enforcement agencies, the INS has finite resources, and it is not possible to 
investigate and prosecute all immigration violations.  The INS historically has responded to this 
limitation by setting priorities in order to achieve a variety of goals.  These goals include 
protecting public safety, promoting the integrity of the legal immigration system, and deterring 
violations of the immigration law.   
 

It is an appropriate exercise of prosecutorial discretion to give priority to investigating, 
charging, and prosecuting those immigration violations that will have the greatest impact on 
achieving these goals.  The INS has used this principle in the design and execution of its border 
enforcement strategy, its refocus on criminal smuggling networks, and its concentration on fixing 
benefit-granting processes to prevent fraud.  An agency’s focus on maximizing its impact under 
appropriate principles, rather than devoting resources to cases that will do less to advance these 
overall interests, is a crucial element in effective law enforcement management. 
 
 The Principles of Federal Prosecution governing the conduct of U.S. Attorneys use the 
concept of a “substantial Federal interest.”  A U.S. Attorney may properly decline a prosecution 
if “no substantial Federal interest would be served by prosecution.”  This principle provides a 
useful frame of reference for the INS, although applying it presents challenges that differ from 
those facing a U.S. Attorney.  In particular, as immigration is an exclusively Federal 
responsibility, the option of an adequate alternative remedy under state law is not available.  In 
an immigration case, the interest at stake will always be Federal.  Therefore, we must place 
particular emphasis on the element of substantiality.  How important is the Federal interest in the 
case, as compared to other cases and priorities?  That is the overriding question, and answering it 
requires examining a number of factors that may differ according to the stage of the case. 
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As a general matter, INS officers may decline to prosecute a legally sufficient 

immigration case if the Federal immigration enforcement interest that would be served by 
prosecution is not substantial.3  Except as may be provided specifically in other policy statements 
or directives, the responsibility for exercising prosecutorial discretion in this manner rests with 
the District Director (DD) or Chief Patrol Agent (CPA) based on his or her common sense and 
sound judgment.4 The DD or CPA should obtain legal advice from the District or Sector Counsel 
to the extent that such advice may be necessary and appropriate to ensure the sound and lawful 
exercise of discretion, particularly with respect to cases pending before the Executive Office for 
Immigration Review (EOIR).5  The DD’s or CPA’s authority may be delegated to the extent 
necessary and proper, except that decisions not to place a removable alien in removal 
proceedings, or decisions to move to terminate a proceeding which in the opinion of the District 
or Sector Counsel is legally sufficient, may not be delegated to an officer who is not authorized 
under 8 C.F.R. § 239.1 to issue an NTA.  A DD’s or CPA’s exercise of prosecutorial discretion 
will not normally be reviewed by Regional or Headquarters authority.  However, DDs and CPAs 
remain subject to their chains of command and may be supervised as necessary in their exercise 
of prosecutorial discretion. 

 
 Investigations 
 
 Priorities for deploying investigative resources are discussed in other documents, such as 
the interior enforcement strategy, and will not be discussed in detail in this memorandum. These 
previously identified priorities include identifying and removing criminal and terrorist aliens, 
deterring and dismantling alien smuggling, minimizing benefit fraud and document abuse, 
responding to community complaints about illegal immigration and building partnerships to 
solve local problems, and blocking and removing employers’ access to undocumented workers.  
Even within these broad priority areas, however, the Service must make decisions about how 
best to expend its resources.     
 

Managers should plan and design operations to maximize the likelihood that serious 
offenders will be identified.  Supervisors should ensure that front-line investigators understand 
that it is not mandatory to issue an NTA in every case where they have reason to believe that an 
alien is removable, and agents should be encouraged to bring questionable cases to a supervisor’s 
attention.  Operational planning for investigations should include consideration of appropriate 
procedures for supervisory and legal review of individual NTA issuing decisions.   

                                                           
3 In some cases even a substantial immigration enforcement interest in prosecuting a case could be outweighed by 
other interests, such as the foreign policy of the United States.  Decisions that require weighing such other interests 
should be made at the level of responsibility within the INS or the Department of Justice that is appropriate in light 
of the circumstances and interests involved. 
4 This general reference to DDs and CPAs is not intended to exclude from coverage by this memorandum other INS 
personnel, such as Service Center directors, who may be called upon to exercise prosecutorial discretion and do not 
report to DDs or CPAs, or to change any INS chains of command. 
5 Exercising prosecutorial discretion with respect to cases pending before EOIR involves procedures set forth at 8 
CFR 239.2 and 8 CFR Part 3, such as obtaining the court’s approval of a motion to terminate proceedings. 
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Careful design of enforcement operations is a key element in the INS’ exercise of prosecutorial 
discretion.  Managers should consider not simply whether a particular effort is legally 
supportable, but whether it best advances the INS’ goals, compared with other possible 
uses of those resources.  As a general matter, investigations that are specifically focused to 
identify aliens who represent a high priority for removal should be favored over investigations 
which, by their nature, will identify a broader variety of removable aliens.  Even an operation 
that is designed based on high-priority criteria, however, may still identify individual aliens who 
warrant a favorable exercise of prosecutorial discretion.6 
 

Initiating and Pursuing Proceedings  
 

Aliens who are subject to removal may come to the Service’s attention in a variety of 
ways.  For example, some aliens are identified as a result of INS investigations, while others are 
identified when they apply for immigration benefits or seek admission at a port-of-entry.  While 
the context in which the INS encounters an alien may, as a practical matter, affect the Service’s 
options, it does not change the underlying principle that the INS has discretion and should 
exercise that discretion appropriately given the circumstances of the case. 
 

Even when an immigration officer has reason to believe that an alien is removable and 
that there is sufficient evidence to obtain a final order of removal, it may be appropriate to 
decline to proceed with that case.  This is true even when an alien is removable based on his or 
her criminal history and when the alien–if served with an NTA–would be subject to mandatory 
detention. The INS may exercise its discretion throughout the enforcement process.  Thus, the 
INS can choose whether to issue an NTA, whether to cancel an NTA prior to filing with the 
immigration court or move for dismissal in immigration court (under 8 CFR 239.2), whether to 
detain (for those aliens not subject to mandatory detention), whether to offer an alternative to 
removal such as voluntary departure or withdrawal of an application for admission, and whether 
to stay an order of deportation.   
 

The decision to exercise any of these options or other alternatives in a particular case 
requires an individualized determination, based on the facts and the law.  As a general matter, it 
is better to exercise favorable discretion as early in the process as possible, once the relevant 
facts have been determined, in order to conserve the Service’s resources and in recognition of the 
alien’s interest in avoiding unnecessary legal proceedings.  However, there is often a conflict  
 
 
 
 
 

                                                           
6 For example, operations in county jails are designed to identify and remove criminal aliens, a high priority for the 
Service.  Nonetheless, an investigator working at a county jail and his or her supervisor should still consider whether 
the exercise of prosecutorial discretion would be appropriate in individual cases.   
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between making decisions as soon as possible, and making them based on evaluating as many 
relevant, credible facts as possible.  Developing an extensive factual record prior to making a  
charging decision may itself consume INS resources in a way that negates any saving from 
forgoing a removal proceeding.   

 
Generally, adjudicators may have a better opportunity to develop a credible factual record 

at an earlier stage than investigative or other enforcement personnel.  It is simply not practicable 
to require officers at the arrest stage to develop a full investigative record on the equities of each 
case (particularly since the alien file may not yet be available to the charging office), and this 
memorandum does not require such an analysis.  Rather, what is needed is knowledge that the 
INS is not legally required to institute proceedings in every case, openness to that possibility in 
appropriate cases, development of facts relevant to the factors discussed below to the extent that 
it is reasonably possible to do so under the circumstances and in the timeframe that decisions 
must be made, and implementation of any decision to exercise prosecutorial discretion. 

 
There is no precise formula for identifying which cases warrant a favorable exercise of 

discretion.  Factors that should be taken into account in deciding whether to exercise 
prosecutorial discretion include, but are not limited to, the following:  
 
• Immigration status: Lawful permanent residents generally warrant greater consideration.  

However, other removable aliens may also warrant the favorable exercise of discretion, 
depending on all the relevant circumstances. 

• Length of residence in the United States:  The longer an alien has lived in the United States, 
particularly in legal status, the more this factor may be considered a positive equity.  

• Criminal history: Officers should take into account the nature and severity of any criminal 
conduct, as well as the time elapsed since the offense occurred and evidence of rehabilitation.  
It is appropriate to take into account the actual sentence or fine that was imposed, as an 
indicator of the seriousness attributed to the conduct by the court.  Other factors relevant to 
assessing criminal history include the alien’s age at the time the crime was committed and 
whether or not he or she is a repeat offender. 

• Humanitarian concerns:  Relevant humanitarian concerns include, but are not limited to, 
family ties in the United States; medical conditions affecting the alien or the alien’s family; 
the fact that an alien entered the United States at a very young age; ties to one’s home 
country (e.g., whether the alien speaks the language or has relatives in the home country); 
extreme youth or advanced age; and home country conditions. 

• Immigration history:  Aliens without a past history of violating the immigration laws 
(particularly violations such as reentering after removal, failing to appear at hearing, or 
resisting arrest that show heightened disregard for the legal process) warrant favorable 
consideration to a greater extent than those with such a history.  The seriousness of any such 
violations should also be taken into account. 
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• Likelihood of ultimately removing the alien:  Whether a removal proceeding would have a 

reasonable likelihood of ultimately achieving its intended effect, in light of the case 
circumstances such as the alien’s nationality, is a factor that should be considered. 

• Likelihood of achieving enforcement goal by other means:  In many cases, the alien’s 
departure from the United States may be achieved more expeditiously and economically by 
means other than removal, such as voluntary return, withdrawal of an application for 
admission, or voluntary departure. 

• Whether the alien is eligible or is likely to become eligible for other relief:  Although not 
determinative on its own, it is relevant to consider whether there is a legal avenue for the 
alien to regularize his or her status if not removed from the United States.  The fact that the 
Service cannot confer complete or permanent relief, however, does not mean that discretion 
should not be exercised favorably if warranted by other factors. 

• Effect of action on future admissibility:  The effect an action such as removal may have on 
an alien can vary–for example, a time-limited as opposed to an indefinite bar to future 
admissibility–and these effects may be considered. 

• Current or past cooperation with law enforcement authorities:  Current or past cooperation 
with the INS or other law enforcement authorities, such as the U.S. Attorneys, the 
Department of Labor, or National Labor Relations Board, among others, weighs in favor of 
discretion.  

• Honorable U.S. military service:  Military service with an honorable discharge should be 
considered as a favorable factor.  See Standard Operating Procedures Part V.D.8 (issuing an 
NTA against current or former member of armed forces requires advance approval of 
Regional Director). 

• Community attention:  Expressions of opinion, in favor of or in opposition to removal, may 
be considered, particularly for relevant facts or perspectives on the case that may not have 
been known to or considered by the INS.  Public opinion or publicity (including media or 
congressional attention) should not, however, be used to justify a decision that cannot be 
supported on other grounds.  Public and professional responsibility will sometimes require 
the choice of an unpopular course. 

• Resources available to the INS:  As in planning operations, the resources available to the INS 
to take enforcement action in the case, compared with other uses of the resources to fulfill 
national or regional priorities, are an appropriate factor to consider, but it should not be 
determinative.  For example, when prosecutorial discretion should be favorably exercised 
under these factors in a particular case, that decision should prevail even if there is detention 
space available. 

 
Obviously, not all of the factors will be applicable to every case, and in any particular case one 
factor may deserve more weight than it might in another case.  There may be other factors, not 
on the list above, that are appropriate to consider.  The decision should be based on the totality of 
the circumstances, not on any one factor considered in isolation.  General guidance such as this 
cannot provide a “bright line” test that may easily be applied to determine the “right” answer in 
every case.  In many cases, minds reasonably can differ, different factors may point in different 
directions, and there is no clearly “right” answer.  Choosing a course of action in difficult 
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cases must be an exercise of judgment by the responsible officer based on his or her experience, 
good sense, and consideration of the relevant factors to the best of his or her ability. 
 

There are factors that may not be considered.  Impermissible factors include: 
 
• An individual’s race, religion, sex, national origin, or political association, activities or 

beliefs;7 
• The officer’s own personal feelings regarding the individual; or 
• The possible effect of the decision on the officer’s own professional or personal 

circumstances. 
 

In many cases, the procedural posture of the case, and the state of the factual record, will 
affect the ability of the INS to use prosecutorial discretion.  For example, since the INS cannot 
admit an inadmissible alien to the United States unless a waiver is available, in many cases the 
INS’ options are more limited in the admission context at a port-of-entry than in the deportation 
context.   

 
Similarly, the INS may consider the range of options and information likely to be 

available at a later time.  For example, an officer called upon to make a charging decision may 
reasonably determine that he or she does not have a sufficient, credible factual record upon 
which to base a favorable exercise of prosecutorial discretion not to put the alien in proceedings, 
that the record cannot be developed in the timeframe in which the decision must be made, that a 
more informed prosecutorial decision likely could be made at a later time during the course of 
proceedings, and that if the alien is not served with an NTA now, it will be difficult or 
impossible to do so later.   

 
Such decisions must be made, however, with due regard for the principles of these 

guidelines, and in light of the other factors discussed here.  For example, if there is no relief 
available to the alien in a removal proceeding and the alien is subject to mandatory detention if  
 

 

                                                           
7 This general guidance on factors that should not be relied upon in making a decision whether to enforce the law 
against an individual is not intended to prohibit their consideration to the extent they are directly relevant to an 
alien’s status under the immigration laws or eligibility for a benefit.  For example, religion and political beliefs are 
often directly relevant in asylum cases and need to be assessed as part of a prosecutorial determination regarding the 
strength of the case, but it would be improper for an INS officer to treat aliens differently based on his personal 
opinion about a religion or belief.  Political activities may be relevant to a ground of removal on national security or 
terrorism grounds.  An alien’s nationality often directly affects his or her eligibility for adjustment or other relief, the 
likelihood that he or she can be removed, or the availability of prosecutorial options such as voluntary return, and 
may be considered to the extent these concerns are pertinent. 
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placed in proceedings, that situation suggests that the exercise of prosecutorial discretion, if 
appropriate, would be more useful to the INS if done sooner rather than later.  It would be 
improper for an officer to assume that someone else at some later time will always be able to 
make a more informed decision, and therefore never to consider exercising discretion.   
 

Factors relevant to exercising prosecutorial discretion may come to the Service’s 
attention in various ways.  For example, aliens may make requests to the INS to exercise 
prosecutorial discretion by declining to pursue removal proceedings.  Alternatively, there may be 
cases in which an alien asks to be put in proceedings (for example, to pursue a remedy such as 
cancellation of removal that may only be available in that forum).  In either case, the INS may 
consider the request, but the fact that it is made should not determine the outcome, and the 
prosecutorial decision should be based upon the facts and circumstances of the case.  Similarly, 
the fact that an alien has not requested prosecutorial discretion should not influence the analysis 
of the case.  Whether, and to what extent, any request should be considered is also a matter of 
discretion.  Although INS officers should be open to new facts and arguments, attempts to 
exploit prosecutorial discretion as a delay tactic, as a means merely to revisit matters that have 
been thoroughly considered and decided, or for other improper tactical reasons should be 
rejected.  There is no legal right to the exercise of prosecutorial discretion, and (as stated at the 
close of this memorandum) this memorandum creates no right or obligation enforceable at law 
by any alien or any other party. 
 
Process for Decisions 
 
 Identification of Suitable Cases 
 

No single process of exercising discretion will fit the multiple contexts in which the need 
to exercise discretion may arise.  Although this guidance is designed to promote consistency in 
the application of the immigration laws, it is not intended to produce rigid uniformity among INS 
officers in all areas of the country at the expense of the fair administration of the law.  Different 
offices face different conditions and have different requirements.  Service managers and 
supervisors, including DDs and CPAs, and Regional, District, and Sector Counsel must develop 
mechanisms appropriate to the various contexts and priorities, keeping in mind that it is better to 
exercise discretion as early in process as possible once the factual record has been identified.8  In 
particular, in cases where it is clear that no statutory relief will be available at the immigration 
hearing and where detention will be mandatory, it best conserves the Service’s resources to make 
a decision early. 

 
Enforcement and benefits personnel at all levels should understand that prosecutorial 

discretion exists and that it is appropriate and expected that the INS will exercise this authority in 
appropriate cases.  DDs, CPAs, and other supervisory officials (such as District and  

                                                           
8 DDs, CPAs, and other INS personnel should also be open, however, to possible reconsideration of decisions (either 
for or against the exercise of discretion) based upon further development of the facts. 
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Sector Counsels) should encourage their personnel to bring potentially suitable cases for the 
favorable exercise of discretion to their attention for appropriate resolution.  To assist in 
exercising their authority, DDs and CPAs may wish to convene a group to provide advice on 
difficult cases that have been identified as potential candidates for prosecutorial discretion. 
 

It is also appropriate for DDs and CPAs to develop a list of “triggers” to help their 
personnel identify cases at an early stage that may be suitable for the exercise of prosecutorial 
discretion.  These cases should then be reviewed at a supervisory level where a decision can be 
made as to whether to proceed in the ordinary course of business, to develop additional facts, or 
to recommend a favorable exercise of discretion.  Such triggers could include the following facts 
(whether proven or alleged): 
 
Lawful permanent residents; 
Aliens with a serious health condition; 
Juveniles; 
Elderly aliens; 
Adopted children of U.S. citizens; 
U.S. military veterans; 
Aliens with lengthy presence in United States (i.e., 10 years or more); or 
Aliens present in the United States since childhood. 
 

Since workloads and the type of removable aliens encountered may vary significantly 
both within and between INS offices, this list of possible trigger factors for supervisory review is 
intended neither to be comprehensive nor mandatory in all situations.  Nor is it intended to 
suggest that the presence or absence of “trigger” facts should itself determine whether 
prosecutorial discretion should be exercised, as compared to review of all the relevant factors as 
discussed elsewhere in these guidelines.  Rather, development of trigger criteria is intended 
solely as a suggested means of facilitating identification of potential cases that may be suitable 
for prosecutorial review as early as possible in the process. 

 
Documenting Decisions 
 
When a DD or CPA decides to exercise prosecutorial discretion favorably, that decision 

should be clearly documented in the alien file, including the specific decision taken and its 
factual and legal basis.  DDs and CPAs may also document decisions based on a specific set of 
facts not to exercise prosecutorial discretion favorably, but this is not required by this guidance. 

 
The alien should also be informed in writing of a decision to exercise prosecutorial 

discretion favorably, such as not placing him or her in removal proceedings or not pursuing a 
case.  This normally should be done by letter to the alien and/or his or her attorney of record, 
briefly stating the decision made and its consequences.  It is not necessary to recite the facts of 
the case or the INS’ evaluation of the facts in such letters.  Although the specifics of the letter  
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will vary depending on the circumstances of the case and the action taken, it must make it clear 
to the alien that exercising prosecutorial discretion does not confer any immigration status, 
ability to travel to the United States (unless the alien applies for and receives advance parole), 
immunity from future removal proceedings, or any enforceable right or benefit upon the alien.  
If, however, there is a potential benefit that is linked to the action (for example, the availability 
of employment authorization for beneficiaries of deferred action), it is appropriate to identify it. 
 

The obligation to notify an individual is limited to situations in which a specific, 
identifiable decision to refrain from action is taken in a situation in which the alien normally 
would expect enforcement action to proceed.  For example, it is not necessary to notify aliens 
that the INS has refrained from focusing investigative resources on them, but a specific decision 
not to proceed with removal proceedings against an alien who has come into INS custody should 
be communicated to the alien in writing.  This guideline is not intended to replace existing  
standard procedures or forms for deferred action, voluntary return, voluntary departure, or other 
currently existing and standardized processes involving prosecutorial discretion. 

 
Future Impact 
 
An issue of particular complexity is the future effect of prosecutorial discretion decisions 

in later encounters with the alien.  Unlike the criminal context, in which statutes of limitation and 
venue requirements often preclude one U.S. Attorney’s office from prosecuting an offense that 
another office has declined, immigration violations are continuing offenses that, as a general 
principle of immigration law, continue to make an alien legally removable regardless of 
a decision not to pursue removal on a previous occasion.  An alien may come to the attention of 
the INS in the future through seeking admission or in other ways.  An INS office should abide by 
a favorable prosecutorial decision taken by another office as a matter of INS policy, absent new 
facts or changed circumstances.  However, if a removal proceeding is transferred from one INS 
district to another, the district assuming responsibility for the case is not bound by the charging 
district’s decision to proceed with an NTA, if the facts and circumstances at a later stage suggest 
that a favorable exercise of prosecutorial discretion is appropriate. 

 
Service offices should review alien files for information on previous exercises of 

prosecutorial discretion at the earliest opportunity that is practicable and reasonable and take any 
such information into account.  In particular, the office encountering the alien must carefully 
assess to what extent the relevant facts and circumstances are the same or have changed either 
procedurally or substantively (either with respect to later developments, or more detailed 
knowledge of past circumstances) from the basis for the original exercise of discretion. A 
decision by an INS office to take enforcement action against the subject of a previous 
documented exercise of favorable prosecutorial discretion should be memorialized with a 
memorandum to the file explaining the basis for the decision, unless the charging documents on 
their face show a material difference in facts and circumstances (such as a different ground of 
deportability). 
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Legal Liability and Enforceability 

 
The question of liability may arise in the implementation of this memorandum.  Some 

INS personnel have expressed concerns that, if they exercise prosecutorial discretion favorably, 
they may become subject to suit and personal liability for the possible consequences of that 
decision.  We cannot promise INS officers that they will never be sued.  However, we can assure 
our employees that Federal law shields INS employees who act in reasonable reliance upon 
properly promulgated agency guidance within the agency’s legal authority – such as this 
memorandum–from personal legal liability for those actions. 
 

The principles set forth in this memorandum, and internal office procedures adopted 
hereto, are intended solely for the guidance of INS personnel in performing their duties.  They 
are not intended to, do not, and may not be relied upon to create a right or benefit, substantive or 
procedural, enforceable at law by any individual or other party in removal proceedings, in 
litigation with the United States, or in any other form or manner.  
 
Training and Implementation  
 

Training on the implementation of this memorandum for DDs, CPAs, and Regional, 
District, and Sector Counsel will be conducted at the regional level.  This training will include 
discussion of accountability and periodic feedback on implementation issues.  In addition, 
following these regional sessions, separate training on prosecutorial discretion will be conducted 
at the district level for other staff, to be designated.  The regions will report to the Office of Field 
Operations when this training has been completed.     

 
 

 
 

       
 
 
 
 
      
      
 
 
 

 

242

Case 1:14-cv-00254   Document 38-16   Filed in TXSD on 12/24/14   Page 14 of 14



EXHIBIT 17

Case 1:14-cv-00254   Document 38-17   Filed in TXSD on 12/24/14   Page 1 of 10



243

Case 1:14-cv-00254   Document 38-17   Filed in TXSD on 12/24/14   Page 2 of 10



244

Case 1:14-cv-00254   Document 38-17   Filed in TXSD on 12/24/14   Page 3 of 10



245

Case 1:14-cv-00254   Document 38-17   Filed in TXSD on 12/24/14   Page 4 of 10



246

Case 1:14-cv-00254   Document 38-17   Filed in TXSD on 12/24/14   Page 5 of 10



247

Case 1:14-cv-00254   Document 38-17   Filed in TXSD on 12/24/14   Page 6 of 10



248

Case 1:14-cv-00254   Document 38-17   Filed in TXSD on 12/24/14   Page 7 of 10



249

Case 1:14-cv-00254   Document 38-17   Filed in TXSD on 12/24/14   Page 8 of 10



250

Case 1:14-cv-00254   Document 38-17   Filed in TXSD on 12/24/14   Page 9 of 10



251

Case 1:14-cv-00254   Document 38-17   Filed in TXSD on 12/24/14   Page 10 of 10



EXHIBIT 18

Case 1:14-cv-00254   Document 38-18   Filed in TXSD on 12/24/14   Page 1 of 2



252

Case 1:14-cv-00254   Document 38-18   Filed in TXSD on 12/24/14   Page 2 of 2



EXHIBIT 19

Case 1:14-cv-00254   Document 38-19   Filed in TXSD on 12/24/14   Page 1 of 4



253

Case 1:14-cv-00254   Document 38-19   Filed in TXSD on 12/24/14   Page 2 of 4



254

Case 1:14-cv-00254   Document 38-19   Filed in TXSD on 12/24/14   Page 3 of 4



                 
             
      

 	                
     

 	                
 

               
            

    

            
               

              
          

 

 

255

Case 1:14-cv-00254   Document 38-19   Filed in TXSD on 12/24/14   Page 4 of 4



EXHIBIT 20

Case 1:14-cv-00254   Document 38-20   Filed in TXSD on 12/24/14   Page 1 of 26



THE	ECONOMIC	EFFECTS	
OF	ADMINISTRATIVE	

ACTION	ON	IMMIGRATION	

November	2014 

256

Case 1:14-cv-00254   Document 38-20   Filed in TXSD on 12/24/14   Page 2 of 26



1 

Contents	

Executive Summary ....................................................................................................................................... 2 

I. The Economic Effects of Administrative Action on Immigration ............................................................... 3 

Effects on Population and the Labor Force ............................................................................................... 4 

Effects on Output per Worker .................................................................................................................. 5 

Effects on Total Output ............................................................................................................................. 6 

II. Effects on U.S.‐Born Worker Employment and Wages ............................................................................. 9

Employment Effects .................................................................................................................................. 9 

Wage Effects ............................................................................................................................................. 9 

III. Effects of Higher Growth on the Federal Budget ................................................................................... 12

Appendix: Detailed Methodology for GDP and Wage Estimates ............................................................... 13 

Population ............................................................................................................................................... 13 

Labor Force ............................................................................................................................................. 16 

Output per Worker ................................................................................................................................. 17 

U.S.‐Born Worker Wages ........................................................................................................................ 20 

References .................................................................................................................................................. 23 

257

Case 1:14-cv-00254   Document 38-20   Filed in TXSD on 12/24/14   Page 3 of 26



2 

Executive	Summary	

This  analysis  examines  the  economic  impact  of  the  administrative  actions  on  immigration 
announced by President Obama on November 20th, 2014. The analysis is based on the economic 
literature, including, wherever possible, the methods and studies that the Congressional Budget 
Office  (CBO)  employed  in  its  analysis  of  the  Border  Security,  Economic  Opportunity,  and 
Immigration Modernization Act (S. 744) passed by the Senate in June 2013. 

CEA’s analysis includes a range of estimates. The conservative lower bound of these estimates 
indicates that these administrative actions will: 

 Raise the level of U.S. GDP by 0.4 percent after ten years, equivalent to an additional $90
billion in real GDP in 2024 (in today’s dollars). This would be the result of:

o An expansion in the size of the American labor force by nearly 150,000 workers
over the next ten years, largely as a result of higher labor force participation; and

o An  increase in the productivity of American workers, both because of  increased
labor market  flexibility  and  reduced  uncertainty  for  workers  currently  in  the
United States and because of increased innovation from high‐skilled workers.

 Have no impact on the likelihood of employment for U.S.‐born workers.

 Raise average wages for U.S.‐born workers by 0.3 percent  in 2024, or $170 (in today’s
dollars).

 Cut Federal deficits by $25 billion in 2024 due to the addition to real GDP growth over the
next ten years—although the actual budgetary effects of the actions could vary.

CEA’s plausible upper‐bound projection, based on the more optimistic estimates in the economic 
literature,  is that the actions would raise the  level of U.S. GDP by 0.9 percent after ten years, 
equivalent to $210 billion in GDP in 2024 resulting in a $60 billion reduction in the deficit after a 
decade. 

These estimated effects are significant but are a fraction of the economic benefits that would 
occur if these actions were superseded by Congressional action on commonsense immigration 
reform. CBO estimated  that S. 744 would  increase  real GDP by 3.3 percent, or  roughly $700 
billion, in ten years and 5.4 percent, or about $1.4 trillion, in twenty years (CBO 2013b). 

Note that all estimates of immigration policy changes on the economy are complex and difficult, 
especially in the long run (see, for example, the discussion in CBO 2013b). CEA’s estimates rely 
on a number of assumptions that are spelled out in detail in the Appendix and reflect a range of 
more conservative to less conservative scenarios. 
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I.		 The	Economic	Effects	of	Administrative	Action	on	Immigration	

CEA’s estimates of the economic  impact of administrative action on  immigration are based on 
the following set of actions included in the President’s announcement: 

 Providing deferred action  to  low‐priority  individuals with  significant  family  ties. The
Department of Homeland  Security  (DHS) will expand  the existing Deferred Action  for
Childhood Arrivals program (DACA) which allows young people who came to the country
before turning 16 years old who meet certain education guidelines, such as graduating
from  high  school  or  attending  college,  to  request  temporary  relief  from  removal
(“deferred action”) and be eligible to obtain work authorization. DHS will also establish a
similar process for parents of U.S. citizens or Lawful Permanent Residents (LPRs) who have
been in the country for five years or more to request deferred action;

 Expanding immigration options for foreign entrepreneurs who have created American
jobs  or  attracted  significant  investments.  DHS  will  expand  immigration  options  for
foreign entrepreneurs who meet certain criteria to obtain either temporary status or LPR
status  if  they are  able  to meet  certain  requirements  such  as  creating  jobs,  attracting
investment, and generating revenue in the United States;

 Extending on‐the‐job  training  for science,  technology, engineering, and mathematics
(STEM) graduates of U.S. universities through reforms to the existing Optional Practical
Training  (OPT)  program.  DHS  will  propose  changes  to  expand  and  extend  the  OPT
program  and  require  stronger  ties  between  OPT  students  and  their  colleges  and
universities following graduation;

 Providing work authorization to spouses of individuals with H‐1B status who are on the
path to LPR status. DHS  is finalizing new rules to give H‐4 dependent spouses of H‐1B
workers access to work authorization as long as their H‐1B spouse has an approved green
card application; and

 Providing portable work authorization for high‐skilled workers awaiting processing of
LPR applications. Under the current system, employees with approved LPR applications
often  wait  many  years  for  an  immigrant  visa  to  become  available.  DHS  will  make
regulatory changes to allow these workers to move or change jobs more easily.

Our calculations of the economic effects of these actions are based on estimates of the size of 
the eligible population for each action provided by DHS and by the Office of Management and 
Budget (OMB). 
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To estimate the effects of these policies, we begin with the following identity, which breaks up 
output (GDP) into several components: 

∗
	

∗
	

∗  

It is important to note that this identity reflects long‐run aggregate supply, while the level of total 
output in both the short and long run is determined by the interaction of aggregate supply and 
aggregate demand. However, because CEA’s estimates  focus on  the  long‐run  impact of  these 
administrative actions, we assume, as  is standard, that  in the  long run aggregate demand will 
match aggregate supply;  in other words, we assume that,  in the  long run, the economy  is not 
constrained by aggregate demand. 

Alternatively, to calculate long‐run changes in GDP, the above identity can be rewritten as: 

%∆ %∆ %∆ %∆ %∆   

where POP is the working‐age population, LFPR is the labor force participation rate, and EMPR is 
the employment rate. Changes in immigration policy, generally speaking, are likely to have the 
strongest impacts on population, the labor force participation rate, and output per worker. We 
assume that immigration policy does not impact the employment (or unemployment) rate in the 
long run. 

To assess  long‐run changes  in GDP associated with administrative action on  immigration, CEA 
thus  estimated  the  sum  of  changes,  relative  to  current  policy,  in  each  of  the  following 
components: (a) the size of the working‐age population; (b) the  labor force participation rate; 
and (c) output per worker. For each component, CEA calculated both an upper‐ and lower‐bound 
estimate based on ranges of parameters found in the academic literature. CEA’s estimates rely 
on  a  number  of  assumptions  that may  be  only  approximately  valid.  Consequently,  the  true 
economic impact of administrative action may ultimately be greater or less than CEA’s estimates. 
In  this  analysis,  to  be  conservative  we  highlight  the  lower‐bound  estimate.  For  detailed 
explanations on the methodology behind and assumptions underlying each component of our 
GDP calculations, see the Appendix. 

Effects	on	Population	and	the	Labor	Force	
Compared  to  current  administrative  policy,  relatively  few  new  immigrants  (with  some  small 
exceptions) will be allowed into the United States under the administrative actions considered in 
CEA’s estimates. Thus, these actions’ effects on the size of the U.S. labor force will not be due to 
large expansions in the working‐age population.1 Instead, CEA estimates that these actions will 
affect the size of the labor force by increasing the labor force participation of people who would 

1 This contrasts with S. 744, which according to CBO would increase the size of the U.S. working‐age population by 
10.4 million in 2023, or 3.0 percent, relative to current law (CBO 2013a). 
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have  been  U.S.  residents  even  in  the  absence  of  administrative  action,  primarily  through 
providing work authorization  for dependent spouses of H‐1B nonimmigrant visa holders, also 
known as H‐4 dependents (see Table 1). Based on academic studies of previous policy reforms 
that reduced uncertainty for undocumented immigrants, such as the 1986 Immigration Reform 
and Control Act (IRCA), CEA estimates that deferred action will not cause significant changes to 
the  labor  force  participation  of  undocumented  immigrants.  Nevertheless,  our  upper‐bound 
estimate  incorporates  the  finding  in  Pan  (2012)  of  a  small  increase  in  female  labor  force 
participation following the implementation of IRCA. 

Table 1: Estimated Changes to the U.S. Labor Force in 20242 

Administrative action 
Lower‐Bound 
Estimate 

Upper‐Bound 
Estimate 

Expanding options for foreign entrepreneurs  +33,000  +53,000 

Extending OPT for STEM graduates  +10,000  +36,000 

Work authorization for dependent spouses of H‐1B visa holders with 
approved LPR applications 

+104,000  +167,000 

Portable work authorization for certain high‐skilled workers  0  0 

Deferred action for low‐priority individuals  0  +42,000 

Total  +147,000  +297,000 

Taken  together,  CEA  conservatively  estimates  that  administrative  action  on  immigration will 
increase the size of the U.S. labor force in 2024 by approximately 147,000 workers, or 0.1 percent, 
relative to current administrative policy. 

Effects	on	Output	per	Worker	
CEA estimates that the largest impact of administrative action on output will come in the form of 
increases in output per worker—or, in other words, increases in productivity. Output per worker 
is a combination of several factors: (a) total factor productivity (the amount of output for a given 
capital and labor input); (b) hours supplied per worker; (c) the skill composition of the workforce; 
and (d) capital intensity.3 

The administrative actions considered by CEA for this analysis are  likely to  lead to  increases  in 
productivity for several reasons. First, a large body of academic work has found that increases in 
high‐skilled  immigration  lead  to  increases  in  productivity,  both  directly  through  increased 
innovation  and  indirectly  through  positive  spillovers  on  nonimmigrant  workers  (Hunt  and 
Gauthier‐Loiselle 2010; Peri, Shih, and Sparber 2014). Such increases in total factor productivity 
would allow the U.S. economy to produce more for any given combination of capital and labor 
stock. 

2 In this table, as throughout this analysis, components may not sum to totals due to rounding. 
3 Productivity  is generally reported as output per hour and thus  is not affected by additional hours of work. For 
presentational simplicity, we aggregate additional output per hour and additional hours into a concept that we refer 
to as “productivity,” defined as output per worker. 
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Second, the provision of work authorization to undocumented workers receiving deferred action 
is  likely  to  increase  the  total  productivity  of  the  U.S.  labor  force  by  allowing  for  greater 
occupational mobility. As undocumented workers move to the legal economy, they will be able 
to  work  in  occupations  that  better  fit  their  particular  level  of  skills,  instead  of  working  in 
occupations  or  industries where  the  likelihood  of  detection  is  lowest.  Barcellos  (2011),  for 
example, finds that the 1986 IRCA, which provided work authorization for certain undocumented 
immigrants, led to increased occupational mobility, particularly for better‐educated immigrants. 
In the wider academic literature, occupational reallocation and task specialization among both 
immigrant  and  native  populations  have  been  shown  to  be  leading  causes  for  increases  in 
productivity  associated  with  increases  in  low‐skilled  immigration  (Peri  and  Sparber  2009). 
Because specialization allows for greater productivity among both immigrant and nonimmigrant 
workers,  this pathway  for  increased output would  also be  likely  to  lead,  in  the  long  run,  to 
increases in wages for all workers—immigrants and natives. 

Finally,  low‐priority  individuals eligible for deferred action, faced with  less uncertainty about a 
future  in the United States, may be more  likely to make key  investments  in themselves and  in 
their communities (Bratsberg et al. 2002). Once provided with certainty about their status, these 
individuals may be more  likely  to  start  a new business or  to pursue  additional education or 
vocational training, investments which they may not have made if they were unsure if they could 
remain in the United States and which may have spillovers even to nonimmigrants.4 

CEA conservatively estimates that administrative action on immigration will increase output per 
worker  by  0.3  percent  in  the  long  run. Of  this  increase,  0.2  percent  is  due  to  increases  in 
productivity associated with actions focused on high‐skilled immigrants, while 0.1 percent can be 
attributed  to  reduced  uncertainty  and  increased  occupational mobility  associated  with  the 
expansion of deferred  action  for  low‐priority  individuals.  This  is  slightly  less  than half of  the 
productivity effect that CBO estimated for S. 744. 

Effects	on	Total	Output	
The combination of  these estimated effects on  the size of  the  labor  force and on output per 
worker  imply  that,  relative  to  current  administrative  policy,  the  announced  administrative 
actions considered by CEA will increase output by a total of 0.4 percent in ten years. Using CBO’s 
baseline projections for real GDP over the next ten years (CBO 2014c), this implies an increase of 
about $90 billion  in GDP  in 2024. These estimates  represent CEA’s conservative  lower‐bound 
estimates  of  the  impact  of  the  announced  actions  on  GDP.  The  upper‐  and  lower‐bound 
estimates are summarized in Table 2. 

4 In addition to the potential that this increased certainty has on human capital investment, immigrants may be more 
likely to increase large‐scale durables purchases, such as a new home. Furthermore, increases in income associated 
with increased productivity are expected to increase aggregate demand. Our estimates assume that any such short‐
run increase in aggregate demand due to reductions in uncertainty will ultimately be matched by aggregate supply 
in the long run. 
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Lower‐Bound	Estimate	
CEA’s lower‐bound estimate for the impact of administrative action on immigration on long‐run 
output is an increase of 0.4 percent relative to current administrative policy. Of this, 0.3 percent 
is attributable to administrative actions focused on encouraging high‐skilled immigration, and 0.1 
percent is attributable to deferred action for low‐priority individuals. 
 

The 0.3 percent increase in GDP associated with actions focused on high‐skilled immigration can 
be decomposed as follows: 0.1 percent due to changes in the labor force and 0.2 percent due to 
changes in productivity. The 0.1 percent increase in GDP associated with deferred action is due 
entirely to changes in productivity. 
 

Table 2: Summary of Estimated Changes in Real Output in Ten Years (Percent) 

  
Lower‐Bound 
Estimate 

Upper‐Bound 
Estimate 

CBO estimate of 
S. 744 

Population: High‐skilled immigration  +0.02  +0.05 
+3.0 

Population: Deferred action    0    0 

Labor Force: High‐skilled immigration  +0.09  +0.16 
+0.5 

Labor Force: Deferred action    0  +0.03 

Output per Worker: High‐skilled immigration  +0.15  +0.47 
+0.7 

Output per Worker: Deferred action  +0.14  +0.23 

Other (including changes in capital intensity)      ‐0.9 

Total  +0.4  +0.9  +3.3 

Change in Real GDP ($billion)  +90  +210  +700 
Note: In CEA’s estimates, changes in capital intensity and other factors are incorporated into estimates of effects on 
output per worker. 

   

Upper‐Bound	Estimate	
CEA’s upper‐bound estimate for the impact of administrative action on immigration on long‐run 
output is an increase of 0.9 percent relative to current administrative policy. Of this, 0.7 percent 
is attributable to administrative actions focused on encouraging high‐skilled immigration, and 0.3 
percent is attributable to deferred action for low‐priority individuals (note that the components 
do not sum to the total because of rounding). 
 
The 0.7 percent increase in GDP associated with actions focused on high‐skilled immigration can 
be decomposed as follows: 0.1 percent due to changes in population, 0.2 percent due to changes 
in the  labor force, and 0.5 percent due to changes  in productivity. The 0.3 percent  increase  in 
GDP associated with deferred action is mostly due to changes in productivity (0.23 percent), but 
we also allow for increases in female labor force participation in this estimate (0.03 percent). 

Comparison	with	S.	744	
CBO’s estimate for S. 744, which totaled 3.3 percent additional GDP after a decade (CBO 2013b), 
is substantially higher than our estimates for the announced administrative actions. The largest 
difference between the estimates of S. 744 and the administrative actions we analyze is that CBO 
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estimated that S. 744 would result in an additional 10.4 million people in the U.S. working‐age 
population after ten years, equivalent to a 3.0 percent increase in population relative to current 
law. By contrast, our estimates imply at most a 0.1 percent increase in the population. In addition, 
CBO’s estimated increase in the size of the labor force in ten years (0.5 percent) primarily reflects 
the  increases  in population resulting from S. 744, whereas CEA calculates that the announced 
administrative  actions affect  the  size of  the  labor  force mostly by  increasing  the  labor  force 
participation of people who would have been U.S. residents even in the absence of the actions. 
CBO also calculates larger increases in productivity as a result of S. 744 than CEA does in its lower‐
bound estimate for administrative action, principally due to their larger forecasts for population 
change.   
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II.		 Effects	on	U.S.‐Born	Worker	Employment	and	Wages	
 
In  this  section,  we  examine  the  effects  of  administrative  action  on  immigration  on  the 
employment and wages of U.S.‐born workers. 
 

Employment	Effects	
Theory suggests that these policy changes would not have an effect on the long‐run employment 
(or unemployment) rate, the focus of CEA’s analysis, as the additional demand associated with 
the expanded economy would offset the additional supply of workers. 
 
Consistent with the theory, much of the academic literature suggests that changes in immigration 
policy  have  no  effect  on  the  likelihood  of  employment  for  native workers.  Card  (1990),  for 
example, examines the effect of a large influx of lower‐skilled immigrants—the arrival of 125,000 
Cuban  immigrants  in  the 1980 Mariel boatlift, which  increased  the  labor  force  in Miami by 7 
percent—on the labor market opportunities of native workers nationwide. The author finds no 
effect on the likelihood of employment of lower‐skilled, non‐Cuban workers. Ottaviano and Peri 
(2012)  and  Peri  and  Sparber  (2009)  also  report  no  evidence  of  crowding  out  of  native 
employment by  immigration.  In a more recent paper, Peri, Shih, and Sparber  (2014)  find that 
increases in high‐skilled immigration have no effect on the likelihood of unemployment for either 
college‐educated or non‐college‐educated natives.  
 
Consequently, we estimate that these actions will have no effect on the likelihood of employment 
of native workers in the long run. 
 

Wage	Effects	
Although we hypothesize, based on  theory  and  consistent with  the  academic evidence,  that 
administrative action will have no long‐run effect on the quantity of jobs held by native workers, 
our analysis of changes in output per worker implies that these actions will increase the quality 
of  native‐worker  jobs  and  thus  these workers’ wages.  As we  discuss  in  Section  I,  academic 
research has found that increases in high‐skilled immigration lead to both increases in innovation 
and positive spillovers on the productivity of native workers due to complementarities between 
their skills and  those of  immigrants  (Hunt and Gauthier‐Loiselle 2010; Peri, Shih, and Sparber 
2014). Meanwhile, better task specialization and occupational reallocation as a result of work 
authorization  for  undocumented  workers  granted  deferred  action  would  allow  for  greater 
productivity—and thus higher wages—for native workers as well (Peri and Sparber 2009). 
 
Empirical  research  has  generally  confirmed  these  effects.5  Card  (1990)  finds  that within  the 
Miami labor market, average wages for natives rose by 0.6 percent on the whole following the 
                                                            
5 Research by Borjas, Freeman, and Katz (1997) reports negative implications of immigration on the wages of the 
least‐skilled U.S. workers. We note that their findings, based on a model calibration, do not match the empirical 
evidence  from  actual  changes  in  immigration policy. Moreover,  their model  ignores  considerations  such  as  the 
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Mariel boatlift. Even the least‐educated workers in Miami experienced small, positive wage gains 
post‐Mariel. Peri, Shih, and Sparber  (2014)  find  that  increases  in high‐skilled  immigration are 
associated with significant increases in wages for both college‐educated native workers and non‐
college‐educated (high school graduate) native workers.6 
 
Parameters from the literature allow us to estimate wage gains for native workers separately for 
actions focused on encouraging high‐skilled immigration and for deferred action for low‐priority 
individuals. As with our GDP estimates, these wage estimates rely on a number of assumptions 
(see the Appendix for a full discussion of the methodology), so that the true increase in native 
workers’ wages associated with administrative actions may ultimately be larger or smaller than 
our estimates.  

High‐Skilled	Immigration	
Based on parameters  from Peri, Shih, and Sparber  (2014), CEA calculates  that administrative 
actions focused on encouraging high‐skilled immigration would raise the real annual earnings of 
native college graduates by 0.4 percent by 2024, or about $300 (in 2014 dollars). Native high‐
school graduates would see smaller,  though still positive, wage gains  from  the administrative 
actions encouraging high‐skilled  immigration of 0.3 percent, or approximately $110. Following 
Peri, Shih, and Sparber (2014), CEA estimates that administrative actions focused on encouraging 
high‐skilled immigration will have essentially no impact on the wages of native workers who have 
not completed high  school. Combining  the  impacts on college‐educated workers, high‐school 
graduate workers, and those workers with less than a high school degree, based on their shares 
in  the  population,  we  estimate  that  the  administrative  actions  encouraging  high‐skilled 
immigration will  increase  native workers’ wages  by  0.3  percent,  or  approximately  $130  (in 
today’s dollars). 

Deferred	Action	
Using estimates from Chassamboulli and Peri (2014), CEA estimates that deferred action for low‐
priority individuals would increase the wages of all native workers by 0.1 percent on average by 
2024. In today’s dollars, this translates into an additional average wage gain for U.S.‐born workers 
of $40. The estimates in Chassamboulli and Peri (2014) do not permit a breakdown of the average 
wages effects by educational attainment. 

Total	Impact	on	U.S.‐Born	Worker	Wages	
Table  3  reports  CEA’s  estimates  for  the  increases  in  native  worker  wages  based  on  the 
combination  of  the  effects  of  the  administrative  actions  on  high‐skilled  immigration  and  on 
deferred action. 
 
 
 

                                                            
positive spillovers from the potential complementarity between immigrants and natives and the changes in capital 
and technology that more recent research have found to be important. 
6 Friedberg (2001) and Hunt (1992) find broadly similar results in studies examining the effects of immigration on 
native‐worker wages in other countries. 
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Table 3: Summary of Estimated Changes for Native Worker Wages (Percent) 

Group and educational attainment 
High‐skilled 
immigration 

Deferred  
action  Total 

Native workers, less than high school  0  ‐  ‐ 

Native workers, high school  +0.27  ‐  ‐ 

Native workers, bachelor’s or higher  +0.37  ‐  ‐ 

Total  +0.3  +0.1  +0.3 

Change in 2024 annual earnings (2014 dollars) $130  $40  $170 

 

Comparison	with	S.	744	 	
CBO (2013b) projected that S. 744 would raise average wages for everyone, U.S.‐born workers 
and  immigrant workers, starting  in 2025. Specifically, CBO estimated that when wage changes 
for native‐born workers were averaged together with the new immigrants’ wages, which are on 
average lower than native wages, the result would be a decrease in average wages in the United 
States  by  0.1  percent  after  10  years  and  an  increase  of  0.5  percent  after  20  years.  CBO 
emphasized that this did not imply that wages declined for native‐born workers: “[These] figures 
represent  differences  between  the  averages  for  all  U.S.  residents  under  [S.  744]…and  the 
averages under current law for people who would be residents in the absence of [S. 744]… [T]he 
additional  people who would  become  residents  under  the  law would  earn  lower wages,  on 
average,  than other  residents, which would pull down  the average wage.” As a  result, CBO’s 
results are not directly comparable to CEA’s estimates of the wage increases for native workers.  
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III.		 Effects	of	Higher	Growth	on	the	Federal	Budget	
 
In  general,  stronger  economic  growth  reduces  the  deficit  by  both  increasing  revenues  and 
reducing outlays (largely due to the interest savings from a lower path for the Federal debt). CEA 
uses  standard  analysis  to  estimate  the  impact  that  the  higher  growth  associated  with  the 
immigration administrative actions would have on the budget. It is important to emphasize that 
this is not the same as a full budget scoring of the administrative actions. 
 
For the purposes of this analysis, we assume that the growth effects of administrative action will 
be spread out evenly between 2015 and 2024 and use CBO’s estimates of how economic growth 
will affect the Federal budget in 2024 (CBO 2014a). Using our conservative lower‐bound estimate 
for the  impact of administrative action on  immigration on GDP, or 0.4 percent, CEA estimates 
that the additional growth in GDP caused by administrative action on immigration would reduce 
the Federal deficit  in 2024 by $25 billion. Our upper‐bound estimate of 0.9 percent additional 
growth in GDP would yield a net deficit reduction of $60 billion in 2024.   
 
The actual budget effect would depend on other features of the administrative actions as well. 
For  example,  to  the  degree  that  the  administrative  actions  increase  tax  compliance  for 
undocumented workers, they would raise additional revenue above and beyond the impact they 
would have on measured GDP, since undocumented workers are already contributing to GDP. 
CEA’s analysis focused solely on the economic impacts of immigration actions and the impact of 
the higher growth on the budget and did not systematically estimate these other factors that 
would feed into a full budget scoring of the immigration actions. 
 
While the economic growth resulting from administrative action on immigration is estimated to 
reduce deficits, comprehensive immigration reform would have a larger impact on the U.S. fiscal 
outlook. CBO noted  that estimated changes  in productivity, wages, and  investment  from  the 
Senate bill would likely reduce the deficit by an additional $300 billion between 2024 and 2033 
(CBO 2013b). This reduction due to economic growth would be in addition to the approximately 
$850 billion in deficit reduction from 2014 to 2033 that CBO estimated in their full budget scoring 
of the bill’s provisions (CBO 2013a). 
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Appendix:	Detailed	Methodology	for	GDP	and	Wage	Estimates	
   
In this Appendix, we offer further details on the methodology and assumptions underlying the 
GDP calculations summarized in Section I and the wage calculations summarized in Section II.  
 
Recall our main framework for the changes in output associated with administrative action on 
immigration: 
 

%∆ %∆ %∆ %∆ %∆   

 
We characterize the changes in output associated with the announced administrative actions as 
changes in the working‐age population, plus changes in the labor force participation rate, plus 
changes  in  the productivity of  existing  labor.7 Within  this  section, we  analyze  each of  these 
components separately for administrative actions centered on high‐skilled immigration and for 
deferred action for low‐priority individuals, offering a lower‐bound estimate and an upper‐bound 
estimate of the effects for each set of actions. Table 4 provides a detailed list of the assumptions 
used by CEA in constructing each of these estimates. 
 

Population	
As noted above, compared to current administrative policy, relatively few additional immigrants 
will  be  allowed  into  the United  States  under  the  administrative  actions  considered  in  CEA’s 
estimates,  with  some  small  exceptions.  CEA  thus  estimates  that  the  population  changes 
associated with administrative actions will be very small. We estimate that the increase in the 
U.S. working‐age population  in 2024 due to  immigration actions  is between 0.02 percent and 
0.05  percent,  and  these  changes  are  entirely  the  result  of  actions  focused  on  high‐skilled 
immigration (expanded options for entrepreneurs and extended OPT for STEM graduates). Table 
5 summarizes our estimates for changes in the working‐age population in ten years. 

High‐Skilled	Immigration	
DHS estimates that approximately 10,000 individuals will obtain new entrepreneurial temporary 
status or an immigrant visa each year, for a total of 100,000 until 2024. Not all of these will be 
allocated to individuals outside of the United States, and over a ten‐year period there is also likely 
to be some immigrant outflow. To account for these two factors, we consider typical emigration 
rates from the Census Bureau (2012) and mortality rates from the Centers for Disease Control 
(CDC 2010). We further assume a conservative range of displacement rates, that is, the share of 
visas issued that do not add to the population because they displace visas held by workers already 
in the United States. Together, CEA assumes combined outflow and displacement rates ranging 
between 20 and 50 percent. Our lower‐ and upper‐bound calculations, therefore, suggest that 
the 100,000 individuals who obtain either a new entrepreneurial temporary status or immigrant 
visa over ten years will increase the U.S. population by between 50,000 and 80,000 in ten years. 
  

                                                            
7 Recall that we assume that the long‐run employment rate will not change as a result of these immigration actions. 
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Table 4: Summary of Key Assumptions Used in CEA’s GDP Estimates 

 

Lower‐
Bound 
Estimate 

Upper‐
Bound 
Estimate  Source 

GDP       
2014 GDP (in billions)  17,336  17,336  CBO (2014c) 

2024 projected real GDP (in billions of 2014 dollars)  22,208  22,208  CBO (2014c) 

       

Population       

2014 working‐age population (in millions)  248  248  CBO (2014c) 

2024 estimated working‐age population (in millions)  274  274  CBO (2014c) 
Immigrant outflow and displacement rate  0.50  0.20  Based on CDC 

(2010)/Census (2012)

Share working‐age population in total population  0.78  0.78  CBO (2014c)/Census 

Share of H‐1B holders who are married*  0.73  0.73  DHS 
Trend increase in STEM enrollment due to policy 
change 

0 
 

0.11  Based on Kato and 
Sparber (2013)  

Share of STEM PhDs who would remain in United States  0.78  0.88  Based on NSCG 

Share of STEM MAs who would remain in United States  0.46  0.52  Based on NSCG 

 
Labor Force 

   
 

2014 labor force (in millions)  156  156  CBO (2014c) 

2024 estimated labor force (in millions)  167  167  CBO (2014c) 

2014 employment (in millions)  146  146  CBO (2014c) 

2024 projected employment (in millions)  158  158  CBO (2014c) 

Labor force participation rate, all foreign‐born residents  0.66  0.66  BLS (2014) 

Labor force participation rate, foreign‐born females  0.55  0.55  BLS (2014) 

Labor force participation rate, foreign‐born males  0.79  0.79  BLS (2014) 

Foreign‐born population (in millions)  41  41  2013 ACS 

Net annual immigration rate per 1,000 U.S. population  3.8  3.8  CBO (2014b) 
Share of H‐1B spouses with own H‐1B work 
authorization* 

0.23  0.23  DHS 

Share of H‐1B visa holders who are male*  0.76  0.76  DHS 
 
Output per Worker 
Average annual wage, all U.S. workers (in dollars)  44,321  44,321  SSA (2013) 
Average annual wage, undocumented workers (in 
dollars) 

22,029  22,029  Oakford (2014) 

Average annual wage, high‐skilled immigrants (in 
dollars)  

99,800  99,800  Based on NSCG  

Share of undocumented immigrants who are female  ‐  0.44  Passel (2005) 

Labor force participation rate, undocumented females  ‐  0.56  Passel (2005) 

Labor force participation rate, advanced‐degree holders  >0.95  >0.95  Based on NSCG 
*Share for H‐1B visa holders adjusting to LPR status. In its analysis, CEA assumes that these rates are the same for 
the population of all H‐1B visa holders. 
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Table 5: Estimated Changes to the Working‐Age Population in 2024 

Administrative action 
Lower‐Bound 
Estimate 

Upper‐Bound 
Estimate 

Expanding options for foreign entrepreneurs  +39,000  +62,000 

Extending OPT for STEM graduates  +17,000  +62,000 

Work authorization for dependent spouses of H‐1B visa holders with 
approved LPR applications 

0  0 

Portable work authorization for certain high‐skilled workers  0  0 

Deferred action for low‐priority individuals  0  0 

Total  +56,000  +124,000 

 
However, this number represents an increase in the total U.S. population, while our GDP identity 
requires information on the working‐age population. We, therefore, scale the total population 
numbers by  the 2014 working‐age population  share of  total population of  approximately 78 
percent (calculated using data from CBO and Census), leaving a working‐age population increase 
due to the 100,000 entrepreneurial visas of around 39,000 to 62,000. 

 
The number of temporary students who graduate with U.S. master’s and doctoral degrees who 
remain in the country to continue training in their course of study and who are likely to remain 
in the United States in 2024 under current policy is computed based on the staying rates in Tables 
3  and  5  of  Finn  (2012)  and  linearly‐projected  degrees  earned  based  on  National  Science 
Foundation  (NSF)  data.  Some  assumptions  are made  concerning  the  effect  of  the  change  in 
policy. Based on  the National Survey of College Graduates  (NSCG),  the stay  rates of master’s 
graduates are computed to be 59 percent of those of doctoral graduates. Simulation of successive 
cohorts graduating provides an estimate of the additional number of STEM graduates in the U.S. 
in 2024  for our  lower‐bound estimate. Our upper‐bound estimate also allows  for  increases  in 
foreign enrollment  in U.S. advanced‐degree programs, as well as an  increase  in the  likelihood 
that any given graduate will stay  in the United States following graduation,  in response to the 
change in policy. We use this information, in combination with typical marriage rates for high‐
skilled  immigrants  (73  percent)  to  reach  our  final  estimates  for  increases  in  working‐age 
population resulting from administrative action on STEM OPT extension of between 17,000 and 
62,000. 
 
The total estimated  increase  in working‐age population due to new entrepreneurial visas and 
extension of STEM OPT is between 56,000 and 124,000 over ten years. CBO currently projects 
2024 working‐age  population  at  274 million,  a  10.5  percent  increase  over  the  current  2014 
working‐age population of 248 million. CEA therefore estimates that this additional immigration 
would increase the working‐age population of the United States in 2024 by between 0.02 percent 
and 0.05 percent relative to current administrative policy. 
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Deferred	Action	
Deferred action would  change  the  status of  individuals already  in  the United States. For  this 
reason, we do not estimate changes  in the U.S. working‐age population associated with these 
actions. 
 

Labor	Force	
Most of the administrative actions considered by CEA in its estimates will change the status of 
individuals already present and/or working in the United States. Therefore, we estimate changes 
in the size of the  labor force to be relatively small, particularly  in comparison to the effects of      
S. 744, the bipartisan Senate  immigration reform bill (CBO 2013a). Our analysis estimates that 
increases  in  the  U.S.  labor  force  associated  with  administrative  action  on  immigration  are 
between 0.09 percent and 0.19 percent. Table 1 summarizes CEA’s estimates of long‐run changes 
in the size of the labor force.  

High‐Skilled	Immigration	
Though the changes in the labor force may be small, they are still positive, as new entrepreneurs 
obtaining  a  temporary  or  permanent  status,  extended  stays  for  STEM  graduates,  and work 
authorization for H‐4 dependents all have implications for the size of the labor force. We rely on 
several  key  assumptions  in  calculating  the  labor  force  implications  of  actions  designed  to 
encourage high‐skilled immigration (see Table 4). 
   
Of  the 39,000  to 62,000  increase  in working‐age population  resulting  from  the 100,000 new 
entrepreneurial  temporary  status  or  permanent  visas  over  ten  years,  we  calculate  that 
approximately 86 percent will contribute to increases in the labor force. Under the new policy, 
spouses of these individuals will also be eligible for work authorization. Based on DHS estimates 
of  the  share of married high‐skilled visa holders  (73 percent), we decompose  the  increase  in 
working‐age population into entrepreneurs and their spouses. Although entrepreneurs will all be 
incorporated  into  the  labor  force,  spouses may opt not  to participate. We  thus discount  the 
increase  in working‐age  spousal  population  by  the  BLS  (2014)  estimate  for  the  foreign‐born 
population’s labor force participation rate of 66 percent. In total, our estimates imply an increase 
in  the U.S.  labor  force due  to  the 100,000 new entrepreneurial visas of between 33,000 and 
53,000 in ten years.  
 
Following directly from the estimated increases in working‐age population (excluding spouses), 
we note that labor force participation rates of STEM graduates are very high (above 95 percent), 
as calculated from the NSCG. Increases  in the U.S.  labor force due to STEM OPT extension are 
thus calculated to be between 10,000 and 36,000 in ten years. 
 
DHS  estimates  that  124,600 H‐4 dependent  spouses  are  eligible  for new work  authorization 
under the new policy  in the first year. An additional 35,900 are estimated to be eligible on an 
annual basis thereafter. The total  increase  in H‐4 dependent visa work authorization over ten 
years is thus 447,700. Once again, applying our attrition and displacement rates suggests take‐
up of between 224,000 and 358,000 in ten years. Not all of these H‐4 dependents require work 
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authorization  from  their principal visa holder spouses.  In  fact, DHS estimates  that  roughly 23 
percent of H‐1B spouses have their own visa work authorization, leaving between 172,000 and 
276,000 spouses newly eligible for work authorization. Seventy‐six percent of H‐1B primary visa 
holders are male, according to DHS. Based on estimates from BLS (2014), their wives enter the 
labor force approximately 55 percent of the time. The male spouses of the remaining 24 percent 
of female primary visa holders enter the labor force at a rate of 79 percent (BLS 2014). Altogether, 
we estimate that over ten years offering work authorization to H‐4 dependent visa holders will 
increase the labor force by between 104,000 and 167,000.  
 
The total estimated increase in the U.S. labor force due to new entrepreneurial temporary status 
or  permanent  visas,  extension  of  STEM OPT,  and work  authorization  for H‐4  dependents  is 
between 147,000 and 255,000 over ten years. CBO currently projects that the U.S.  labor force 
will be 167 million in 2024, a 7.1 percent increase over the current 2014 labor force of 156 million. 
The administrative actions encouraging high‐skilled  immigration would  therefore  increase  the 
U.S.  labor  force  in  2024  by  between  0.09  percent  and  0.16  percent  relative  to  current 
administrative policy. 

Deferred	Action	
Parallel  to  our  discussion  about  population  changes,  deferred  action  for  certain  low‐priority 
undocumented immigrants would provide temporary relief for millions of individuals. Based on 
the academic literature, CEA does not estimate large changes in the labor force as a result of this 
component of the new actions on immigration. In fact, research on the 1986 IRCA, which, among 
other measures,  provided work  authorization  for many  undocumented workers,  found  little 
evidence of significant changes in labor force participation or employment status. Therefore, in 
our lower‐bound estimate, we assume no impact of deferred action on labor force participation. 
However, recent research by Pan  (2012) suggests  that the  labor  force participation of  female 
undocumented immigrants covered by the 1986 IRCA increased by 4 percentage points following 
the law’s implementation. We rely on this statistic for our upper‐bound calculation of the impact 
of deferred action on the labor force participation of undocumented immigrants. 
 
To calculate the increase in female labor force participation associated with deferred action, we 
assume application and approval  rates consistent with DACA.8 A Pew Hispanic Center Report 
estimates that roughly 44 percent of the undocumented population are female (Passel 2005). 
Similarly,  about  56 percent of  female undocumented workers participate  in  the  labor  force. 
Relying on Pan’s (2012) estimate, a 60 percent labor force participation rate increases the U.S. 
labor force by approximately 42,000 workers, or 0.03 percent. 
 

Output	per	Worker	
In contrast with the relatively small estimated effects of administrative action on immigration on 
changes in population and changes in the labor force, we estimate the announced actions to have 
the  largest  impacts on output per worker. For our analysis, we decompose output per worker 
                                                            
8 Importantly, though, this assumption may only be approximately valid, as the population of individuals potentially 
eligible for deferred action under these actions is different from those eligible under DACA. 
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into four components: (1) total factor productivity; (2) hours supplied per worker; (3) the skill 
composition of the labor force; and (4) capital intensity. CEA estimates that increases in output 
per worker associated with immigration actions are between 0.29 percent and 0.70 percent, or 
around 70 percent of the total estimated effect. 

High‐Skilled	Immigration	
A body of  academic  research  conducted over  the past  ten  years has  found  that high‐skilled 
immigration has positive effects on  innovation (as measured by patenting) and on total factor 
productivity. Due to increased flexibility in the overall labor market, wages may increase, which 
in turn may increase labor supply (or hours per worker). Finally, because the main changes in the 
labor force that we document are due to high‐skilled labor, our estimates reflect increases in the 
skill intensity of work. If capital does not fully adjust to meet the larger labor force, we may see 
decreases in capital intensity.  
 
We  rely on estimates  from Peri  (2012)  to  consider  the  impact of  immigration on output per 
worker.  Across  10  regression  specifications,  Peri  (2012)  finds  that  immigration  is  positively 
associated with total factor productivity. We use the minimum (0.61) and the maximum (1.37) of 
these  estimated  elasticities  in  our  lower  and  upper  bounds  (see  Table  6  for  details  on  the 
elasticities used). In other words, a one percent increase in the foreign‐born employment share 
increases  total  factor productivity by between 0.61 percent and 1.37 percent. Our estimated 
increase in the foreign‐born share of total employment in ten years due to administrative action 
encouraging high‐skilled immigration ranges from 0.08 percent (in our lower‐bound estimate) to 
0.13  percent  (in  our  upper‐bound  estimate).9  Therefore,  increases  in  the  foreign‐born 
employment  share  resulting  from  administrative  action  on  immigration  translate  into 
approximately a 0.05 percent to 0.18 percent increase in total factor productivity.10 
 
 
 
 
 
 
 
 

                                                            
9 We calculate the foreign‐born employment share as follows: CBO (2014c) reports total employment of 146 million 
in 2014 and a forecasted 158 million in 2024. The 2013 American Community Survey reports that the foreign‐born 
population was about 41 million. We estimate the foreign‐born population in 2024 using CBO’s net immigration rate 
of 3.8 per 1,000 in the U.S. population (see CBO 2014b). This corresponds to a net inflow of approximately 12 million 
foreign‐born  individuals  by  2024,  for  a  total  of  54 million.  As  elsewhere  in  this  analysis, we  scale  these  total 
population numbers down  to working‐age population  (78 percent) and  then by  the BLS  (2014) estimate of  the 
foreign‐born labor force participation rate (66 percent). Taken together, the foreign‐born employment share in 2014 
is 14.6 percent and estimated to be 17.5 percent in 2024 in the absence of administrative action on immigration. 
The  increase  in  the  foreign‐born  labor  force,  as  presented  in  Table  1,  therefore  increases  the  foreign‐born 
employment share by between 0.08 percent and 0.13 percent, relative to current administrative policy. 
10 To examine the robustness of this estimate, CEA also used an alternative methodology, based on research by Hunt 
and Gauthier‐Loiselle  (2010),  to  calculate  the  total  factor productivity gains  from high‐skilled  immigration. Both 
methods yield roughly similar results. 
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Table 6: Summary of Key Elasticities Used in CEA's Estimates 

 

Lower‐
Bound 
Estimate 

Upper‐
Bound 
Estimate  Source 

Output per Worker       
Total factor productivity  0.61  1.37  Peri (2012) 
Hours per worker  0.09  0.61  Peri (2012) 
Capital intensity  ‐0.22  0.27  Peri (2012) 
Wage effects of 1986 IRCA  6.00  10.00  Kossoudji and Cobb‐Clark (2002)  

 
We follow the same logic to calculate increases in hours per worker associated with high‐skilled 
immigration. Peri’s  (2012) estimates  range  from 0.09  to 0.61,  suggesting  that  a one percent 
increase in the foreign‐born employment share increases average hours worked by between 0.09 
percent and 0.61 percent. Given the estimated increases in the foreign‐born employment share 
due  to  administrative  action,  hours  per worker  are  estimated  to  increase  by  between  0.01 
percent and 0.08 percent. 
 
As immigration is typically unskilled‐labor intensive (i.e., most immigrants to the United States 
are lower‐skilled than the average native worker), Peri (2012) finds that immigration is negatively 
associated with the skill intensity of the labor force. This is not the case with the current set of 
administrative actions, since, as Table 1 notes, the bulk of labor force increases are due to the 
administrative actions encouraging high‐skilled immigration. For this reason, we take a different 
approach to understanding the impact of high‐skilled immigration on the skill composition of the 
labor force. Our approach utilizes information on the average wage in the United States from the 
Social Security Administration ($44,321 in 2012) and the average wage calculated from the NSCG 
for workers in STEM occupations who hold a visa ($99,800 in 2010) to calculate the skill intensity 
of work based on wages.11 We find a gain of between 0.11 percent and 0.17 percent, relative to 
current administrative policy. 
 
Finally, though the effects are typically statistically insignificant, we also rely on Peri’s (2012) work 
to consider that the capital stock may not fully adjust in response to the increase in labor. If this 
is the case, we may see a decrease in capital intensity with immigration. The estimated elasticities 
in Peri (2012) range from ‐0.22 to 0.27, suggesting that a one percent  increase  in the foreign‐
born  employment  share may  decrease  capital  intensity  by  0.22  percent  or  increase  capital 
intensity by 0.27 percent. Again, these estimates are not statistically significant. Nevertheless, 
given  the computed  increase  in  the  foreign‐born employment  share, we estimate changes  in 
capital intensity ranging from ‐0.02 percent to 0.04 percent. 
 
Summing  these  calculated  effects  offers  an  estimate  of  the  total  impact  of  high‐skilled 
immigration on output  per worker. Our  lower  estimate, which  incorporates  slowly  adjusting 
capital, indicates that administrative action on immigration would increase output per worker by 
at least 0.15 percent, while our upper‐bound estimate reaches 0.47 percent. 
                                                            
11  In our upper‐bound estimate, we also use average annual wage  information calculated by Oakford  (2014)  for 
undocumented workers ($22,029).  
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Deferred	Action	
Unlike the actions encouraging high‐skilled immigration, there is no new immigration proposed 
as part of deferred action for low‐priority undocumented immigrants. For this reason, we cannot 
use the estimated elasticities in Peri (2012) to calculate the impact of deferred action on output 
per worker. However, we know that alongside the productivity‐enhancing benefits of high‐skilled 
immigration,  lower‐skilled  immigration  allows  workers  to  reallocate  to  better‐matched  and 
higher‐paying  positions. We  also  know  that  this  job  reallocation  and  task  specialization  has 
additional benefits  for native workers  in  terms of  increased productivity and wages  (Peri and 
Sparber 2009). 
 
We rely on work by Kossoudji and Cobb‐Clark (2002) that documents an increase in wages for 
undocumented workers who were  covered by  the provisions of  the 1986  IRCA.  The  authors 
report that workers gaining legal permanent status saw wage increases of 6 percent relative to a 
comparison group from the National Longitudinal Survey of Youth (NLSY). We use this estimate 
in our lower bound. It captures all of the components of output per worker in the worker’s wage. 
For instance, research by Peri and Sparber (2009) finds increases in total factor productivity due 
to  task  specialization  with  low‐skilled  immigration.  Barcellos  (2011)  documents  significant 
occupational mobility  for workers changing status under  IRCA, which offers evidence that the 
task reallocation impact is not strictly from new immigration. Kossoudji and Cobb‐Clark (2002) 
also  report  an  additional  4  percent  increase  in  wages  due  to  observable  characteristics  of 
immigrants covered by the law. They note that this is consistent with increases in investment in 
human  capital  associated  with  reductions  in  uncertainty  about  legal  status.  We  therefore 
consider  a  10  percent  increase  in wages  for  the workers  granted  temporary  relief  through 
deferred action in our upper‐bound estimates. 
 
We calculate the total increase in output per worker associated with these wage gains based on 
a calculation in Oakford (2014) for the average wage for undocumented workers ($22,029). When 
combined with the estimated wage gains from Kossoudji and Cobb‐Clark (2002), this translates 
into a total increase in labor income for undocumented workers of between $3.1 billion and $5.2 
billion. Over ten years, these labor income increases amount to between 0.14 percent and 0.23 
percent of GDP. 
 

U.S.‐Born	Worker	Wages	
The  increase  in productivity of  the American workforce  that we estimate  in  response  to  the 
announced actions on immigration has positive implications for wages for immigrants and native 
workers alike.  In  this  section, we  focus on  the wage  implications of administrative action on 
immigration for native workers alone. Given average annual earnings for all workers of $44,321 
and  average  annual  earnings  for  foreign‐born  workers  (both  undocumented  and  legal 
immigrants) of $43,864, this suggests that the average native worker earns higher wages than 
the average immigrant worker. In fact, we calculate an average annual wage of $46,185 for native 
workers.  Therefore,  increases  in  native wages may  in  fact  be  greater,  in  dollar  terms,  than 
increases for all workers. As with our GDP calculations, we consider the impact on native wages 
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of  the  administrative  actions  encouraging  high‐skilled  immigration  and  of  deferred  action 
separately. 
 

Table 7: Summary of Estimates Used in Wage Calculations 

Group  Mean annual earnings (2014) 

Foreign‐born workers  $43,864 
Native workers  $46,185 
Native college‐educated workers  $70,242 
Native non‐college‐educated workers  $33,689 
Native high school graduates  $35,209 

Note: All estimates from 2014 Current Population Survey March supplement. 

 

High‐Skilled	Immigration	
Peri, Shih, and Sparber  (2014) document an  increase  in native workers’ wages  in response to 
high‐skilled immigration. Specifically, a one percentage point increase in the foreign‐born STEM 
employment share  increases  the growth rate of college‐educated native workers’ wages by a 
lower‐bound estimate of 5.6 percentage points. The authors also report increases in the growth 
of wages for native‐born high school graduates of around 4.1 percentage points in response to 
foreign‐born  STEM  immigration  of  one  percentage  point.  Though  the  point  estimates  are 
positive, there  is no statistically significant  impact of high‐skilled  immigration on the wages of 
native high school dropouts. 
 
Using our estimated actual increase in the foreign‐born employment share (see footnote 9), we 
calculate an  increase  in native‐born college‐educated workers’ wage growth over ten years of 
0.43 percentage point and an increase in high school graduate workers’ wage growth over ten 
years of 0.31 percentage points. Average wages for native‐born college graduates and native‐
born high school graduates from the 2014 Current Population Survey (CPS) March supplement 
are $70,242 and $35,209,  respectively.  In combination with  real wage growth projections  for 
2024  from  CBO  (2014c),12 we  calculate wage  increases  for  native‐born  college  graduates  of 
around $300 and wage increases for high school graduates of around $110, relative to current 
administrative  policy.  This  amounts  to  a  0.37  percent  increase  in wages  for  native  college‐
graduates and a 0.27 percent  increase  in wages  for high  school graduates over  the  ten‐year 
period. 

Deferred	Action	
As we have previously mentioned, the increased flexibility in the labor market resulting from the 
President’s actions on immigration will allow all workers to specialize in the jobs best suited for 
their abilities, increasing productivity and wages. In fact, Chassamboulli and Peri (2014) consider 
a model with  legal migration, unauthorized migration,  and  a native population  and  simulate 
reductions  in  the  unauthorized  population  as  a  result  of  changing  status  to  understand  the 
implications for the wages of native workers. Combining their estimate for native wage growth 
                                                            
12 Because CBO does not forecast wage growth for native workers and foreign‐born workers separately, we assume 
that the rate of wage growth for native workers will be identical to that of all workers. 
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with CEA’s estimate of the number of  individuals affected by deferred action, we calculate an 
additional 0.08 percent, or $40, increase in native workers’ annual earnings by 2024. 
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"There has been ample opportunity for Congress to pass a bipartisan immigration bill 
that would strengthen our borders, improve the legal immigration system, lift millions of 
people out of the shadows so they are paying taxes and getting right by the law .... I 
indicated to Speaker Boehner several months ago that if, in fact, Congress failed to act, 
I would use all the lawful authority that I possess to try to make the system work better. 
And that’s going to happen."  President Barak Obama, Burma, November 13, 2014 

From the Shadows to the Mainstream: 
Estimating the Economic Impact of Presidential Administrative Action and 

Comprehensive Immigration Reform 

Dr. Raul Hinojosa-Ojeda 
North American Integration and Development Center 

University of California, Los Angeles 

With 
Maksim Wynn1 

Analyst at the North American Integration and Development Center 

November 20, 2014 

1. Introduction and Executive Summary

President Obama and the Congress stand at a historic crossroad that could significantly change 
decades of undocumented status for millions of immigrant workers, while also providing 
significant increases in output, employment, earnings and taxes, benefiting the U.S. economy as 
a whole. Acting within his legal and constitutional authority, President Obama can act to broaden 
the scope of temporary beneficiaries through expanding programs such as DACA (Deferred 
Action for Childhood Arrivals) instituted in 2012 and renewed in 2014. Such Presidential action 
would not impede Congress from voting on more permanent and comprehensive immigration 
reform (CIR) legislation, which in fact would generate an even greater positive impact for the 
U.S. economy.  

In anticipation of such momentous actions, it is important that policy makers and the general 
public understand the dimensions of the economic impact of alternative scenarios of action open 
to the President and Congress. Towards these ends, this paper will provide estimates based on a 
variety of methodologies for the following policy alternatives: 

1 A special thank you to NAID Center Staff Patrick Pastor, Juan Contreras, Francisco Lopez and Verenice Garcia for 
all of their work on this report. 
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1. The DACA program’s economic impact, compared to the impact of Congressional
passage of the Dream Act.

2. Economic impact of alternative administrative action scenarios based on scaling up the
size of the benefited population.

3. Economic impact of congressional passage of a Comprehensive Immigration Reform bill
approved by the U.S. Senate in 2013.

1) In the two years since the President created DACA through administrative action, the program
has had and will continue to have a positive economic impact on its recipients as well as the 
economy as a whole. However, we find that these positive outcomes are less than what would 
have been experienced had congress enacted the DREAM act, which was the legislative 
equivalent of DACA.2 Our key findings related to DACA are: 

x The DACA program of 2012-2014 appears to have spurred extraordinary growth in the 
earnings of DACA beneficiaries. According to the results of two recent surveys, this 
wage growth surpassed 240%, a number that far exceeds the expectations in the 
literature. 

x Using much more conservative earnings growth assumptions we estimate that legalizing 
and educating all eligible DACA applicants (1.23 million) would generate $1.7 trillion in 
cumulative earnings over forty years (the average length of a professional career). 

x Expanding the pool of DACA beneficiaries to individuals who are currently too young to 
enroll in the program, but meet all of the other requirements (for a total population of 1.7 
million), would result in cumulative earnings of $2.4 trillion over 40 years.   

x Congressional passage of the DREAM would allow for the inclusion of 2.15 million 
potential beneficiaries who would earn an estimated income of $3.7 trillion over the 
course of 40 years. 

2) The President has the legal authority to build upon DACA’s success and institute a variety of
deferred action programs that would affect the earning potential3 of millions of undocumented 
immigrants who are already working in the U.S. Our key findings4 related to expanding deferred 
action indicate that:  

2 Raul Hinojosa, Paule Cruz Takash, et al., No DREAMers Left Behind: The Economic Potential of DREAM Act
Beneficiaries (Los Angeles: UCLA NAID Center, 2010).  
3 Throughout this report we use the alternative administrative action eligible population estimates of Randy Capps, 
Marc R. Rosenblum, and James D. Bachmeier, Executive Action for Unauthorized Immigrants: Estimates of the
Populations That Could Receive Relief (Washington DC: Migration Policy Institute, September 2014).  For 
estimates of undocumented employment by sector we use Passel, Jeffrey, and D’vera Cohn. A Portrait of
Unauthorized Immigrants in the United States (Washington, DC: Pew Research Center, 2009).  
4Analysis of the economic impact of administrative action scenarios is based upon the methodology used in Raul 
Hinojosa and Marshall Fitz. Revitalizing the Golden State: What Legalization over Deportation Could Mean to
California and Los Angeles County. (Washington, DC: Center for American Progress, April 2011).  
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x All scenarios for increasing the scope of potential beneficiaries would generate 
significant economic growth, benefiting not only immigrants, but also the U.S. economy 
as a whole. These positive economic outcomes increase in proportion to the number and 
characteristics of immigrants to whom deferred action is extended.  

x  If deferred action were extended to the between 500,000 and one million undocumented 
immigrants who are parents or legal guardians of DACA recipients, it would generate a 
$1.39 billion increase in labor income; 32,000 jobs through an increase in direct, indirect 
and induced employment; and $511 million in new tax revenue (estimated as a two year 
short term impact). The $42 billion in GDP that these undocumented workers add to the 
economy would also be formalized, ending the technical illegality of the value they 
currently add to U.S. economy. 

x If deferred action were extended to the 3.7 million undocumented immigrants who are 
parents or legal guardians of minors that are U.S. citizens, legal permanent residents 
(LPRs), or are DACA eligible, it would generate a short term $6.8 billion increase in 
labor income, more than 160,000 jobs and $2.5 billion in new tax revenue. It would also 
formalize the $210.2 billion in value that this population adds to the economy, thus 
ending the technical illegality of their employment and production. 

x If deferred action were extended to the 6.6 million undocumented immigrants who have 
been present in the U.S. for at least ten years, it would generate a short-term $12.3 billion 
increase in labor income, more than 289,000 jobs and $4.5 billion in new tax revenue. 
$379 billion of GDP would also be legalized and formalized as a result of granting 
deferred action to this population. 

x If deferred action were extended to the 9.7 million undocumented immigrants who have 
been present in the U.S. for at least five years, it would generate a short-term $18 billion 
increase in labor income, more than 422,900 jobs and $6.6 billion in new tax revenue. 
This would also formalize $553.8 billion dollars in GDP, bringing it out of the shadows 
of technical illegality. 

3) While, the potential economic benefits of deferred action are significant, they can be enhanced
though the passing of a permanent comprehensive immigration reform bill. Our key findings5 
related to the economic impact of CIR are:  

x The CIR legislation passed by the senate, SB 744, has two key components that 
determine its economic impact. First, how the bill addresses the undocumented 

5 These findings are based upon: Raul Hinojosa, Raising the Floor for American Workers: The Economic Benefits of
Comprehensive Immigration Reform (Center for American Progress and Immigration Policy Center, January 2010). 
Raul Hinojosa, The Economic Benefits of Comprehensive Immigration Reform (CATO Institute, Winter 2012). 
These findings align closely with the methodology and conclusions of: Congressional Budget Office, The Economic
Impact of S. 744, the Border Security, Economic Opportunity, and Immigration Modernization Act (Washington, 
DC: June 18, 2013)  
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population that is currently living in the US. Second, the legal framework that it creates 
to absorb future immigration flows. 

x A CIR bill that grants legal status to all current immigrants would generate a short term 
$63.19 billion increase in labor income, more than 1.4 million jobs and $23.2 billion in 
new tax revenue.  

x A CIR bill would also create legal avenues for new immigrants projected to be needed by 
the U.S. economy and would generate over $1.5 trillion in additional GDP growth over 
the next ten years. 

This report will first review the available data for comparing the size and economic contributions 
of the undocumented populations that would be affected by various immigration reform policy 
alternatives, including the DACA program, a series of proposed administrative action scenarios 
and comprehensive immigration reform. Second, we will review the methodological approaches 
used to analyze the impact of DACA (dynamic human capital growth modeling), alternative 
administrative actions (short term input-output IMPLAN modeling) and CIR (long term CGE 
modeling and short term input-output IMPLAN modeling). Third, the report will estimate and 
compare the economic impact of administrative action that President Obama has already taken 
(DACA), the alternative forms that future administrative action might take, as well as the 
projected economic impact of future comprehensive immigration reform scenarios. 

Researchers have used a number of methodologies to analyze the economic impact of 
immigration policy reforms.  The optimal choice of methodologies used depends on the nature 
and characteristics of the policy initiative in question. In this report, we will analyze results 
derived from three of these methodologies. The first methodological tool, computable general 
equilibrium (CGE) modeling, is especially useful for predicting the dynamic effects of an 
economic shock over time and at the multi-sectoral level.6  A second tool, input output modeling 
(IMPLAN), is more useful for analyzing the short-term impact of a labor market policy shift 
within the current structure of the economy.7  Third, we will discuss a methodology that we have 
devised specifically to adjust our IMPLAN-based findings so that they better reflect the unique 
characteristics of immigration reforms that are directed towards childhood arrivals.8 Specifically, 
this third methodology was devised to measure the economic impact of reforms that explicitly 
encourage educational attainment and affect a younger demographic. 

It is critically important that policy makers and the general public understand the positive 
economic impact of administrative action, while also recognizing that these benefits are dwarfed 
by the potential impact of comprehensive immigration reform, and especially by a reform bill 
that includes a path to citizenship. Drawing on this analysis we can discern what lessons can be 

6 See: Hinojosa, The Economic Benefits of Comprehensive Immigration Reform.
7 See: Hinojosa, Raul and Marshall Fitz. Revitalizing the Golden State: What Legalization over Deportation Could
Mean to California and Los Angeles County. Washington, DC: Center for American Progress, April 2011.  
8 See: Hinojosa and Takash, No DREAMers Left Behind.  
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learned from this policy comparison, and provide policy recommendations for maximizing the 
effectiveness of administrative action going forward. 

2. Data On Undocumented Population and their Economic Contributions

This section compares the size and economic contributions of the undocumented populations that 
can be affected by alternative immigration reform policies.  These policy alternatives are CIR, a 
series of proposed administrative actions, and the DACA program.   

Table 1 

Figure 1 
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Figure 2 

 
Comprehensive Immigration Reform 
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There are an estimated 11.7 million undocumented immigrants living in the US of which 8.3 
million are employed (see table 1). For our analysis of CIR, and throughout the rest of the paper, 
we have used the MPI’s undocumented population estimates, and the Pew Hispanic Center’s 
estimates of the ratio of total undocumented immigrants to employed undocumented 
immigrants.9  
 
Figure 1 shows that the estimated total 8.3 million undocumented workers contribute over $679 
billion in total value added per year to the U.S. economy as a whole. While we assume that the 
total undocumented population would be subject to comprehensive immigration reform 
legislation, and that the total affected population would be subject to administrative actions, in 
this report we focus on the employed undocumented population in order to determine the 
economic contributions and impact of alternative policies (see table 1).  We use CGE and 
IMPLAN modeling to quantify this impact, and these methodologies require estimating the ratio 
of employed to total undocumented workers, as well as the distribution of immigrants by sector 
(see figure 2), as estimated by the Urban Institute’s Fortuny, Capps and Passel.10 
 
Administrative Action 
 
The economic impact of any new Presidential administrative action program will be a function of 
the criteria for eligibility that is chosen to determine how many undocumented immigrants will 
qualify. The Obama administration has a great deal of flexibility in terms of shaping the 
program, so for the sake of comparison we have analyzed the economic impact of a broad set of 
scenarios. These scenarios are: 

 
1. Individuals present in the U.S. for at least five years (9.7 million - MPI) 
2. Individuals present in the U.S. for at least ten years (6.6 million - MPI)  
3. Parents of minor U.S. citizens, LPRs or DACA eligible (3.6 million - MPI)  
4. Parents or legal guardians of DACA recipients (750,000 - CHIRLA)  

For the first three of these scenarios, the Migration Policy Institute (MPI) estimated the general 
range of eligible applicants,11 while the Coalition for Humane Immigrant Rights of Los Angeles 
(CHIRLA) estimated the range of eligible applicants for the fourth scenario (see table 1).12  
 

                                                        
9 Population Estimate: Capps, Rosenblum, and Bachmeier, Executive Action for Unauthorized Immigrants. Ratio of 
Undocumented to Employed Undocumented: Passel and Cohn, A Portrait of Unauthorized.  
10 Karina Fortuny, Randy Capps, and Jeffrey S. Passel, The Characteristics of Unauthorized Immigrants in 
California, Los Angeles County, and the United States (Washington, DC: The Urban Institute, March 2007).  
11 Randy Capps, Marc R. Rosenblum, and James D. Bachmeier, Executive Action for Unauthorized Immigrants: 
Estimates of the Populations That Could Receive Relief (Washington DC: Migration Policy Institute, September 
2014). 
12 Coalition for Humane Immigrant Rights of Los Angeles CHIRLA, “CHIRLA Memo to DHS Secretary,” (2014).  
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The populations that would be affected by administrative action currently make important 
contributions to the US economy, despite the illegality of their employment. As figure 1 shows, 
the total undocumented populations produces more than $679.7 billion dollars in GDP annually, 
while those who have been present in the U.S. for at least five years add more than $553 billion 
in value. Undocumented immigrants present in the U.S. for at least ten years add $379 billion in 
GDP each year, while Parents of minors that are US citizens, LPRs or DACA eligible add $210 
billion. In addition, the parents or legal guardians of DACA recipients add $42 billion in GDP 
annually. Providing these populations with legal work authorization would formalize the value 
they add to the economy, while bringing their productivity and income out of the shadows of 
technical illegality.  
 
DACA 
 
The DACA program of 2012 has a number of requirements that limit the size of the eligible 
population. The program requires applicants to have come to the US before the age of sixteen, to 
have been present in the country as of June 15, 2012, and to have lived here continuously for at 
least five years before that date.  In addition, they must be between the ages of fifteen and thirty-
one at the time of their application, and either have received a high school diploma or its 
equivalent, be currently enrolled in school, or be honorably discharged veterans of the US armed 
forces or Coast Guard. They must not have a serious criminal record.13 
 
Table 2 

 
 
 
Table 2 shows that to date over 1.2 million childhood arrivals meet these requirements, while 
and additional 500,000 meet all but the age requirement, for a total of 1.7 million eligible and 
soon to be eligible DACA applicants. So far 587,366 applicants have received the protections 
afforded by DACA.14  
 
 
Data on Relationship Between Legal Status and Wages, and Economic Activity 
                                                        
13 Jeanne Batalova et al., DACA At The Two-Year Mark (Washington DC: Migration Policy Institute, August 2014). 

14 Batalova, DACA at the Two-Year Mark. 
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Researchers studying the economic impact of immigration reform have consistently noted that 
legalization increased the wages of the newly legalized and total native population.  However, 
formalizing undocumented immigrants’ productivity and remuneration is not an all or nothing 
proposition. Total economic benefits increase in proportion to the number of undocumented that 
are offered inclusion. In addition, the greater the scope of that financial, social and political 
inclusion, the greater the individual and total economic benefits. For example, temporary work 
permits induce moderate wage growth for those that received them, while permanent legalization 
fosters greater wage growth for the legalized, and citizenship would lead to maximum wage 
growth.  
 
Researchers have debated the degree to which these various legal statuses’ positively impact 
wages. For our analysis of administrative action in this report we have used a conservative 
estimate of the wage effect. The Princeton sociologists Douglas S. Massey and Kerstin Gentsch 
have stated that undocumented immigrants make 20% percent less than legal immigrants and 
that those with temporary work permits make 13% less (see table 4).15 Rather that applying the 
20% legalization increase to the wages of those affected by administrative action, we have 
instead assumed that the wage affect will be equivalent to that of a temporary work program.  
 
Looking back at the Immigration Reform and Control Act of 1986 (IRCA) is the logical way to 
begin any analysis of immigration reform’s affect on the economy, and specifically on wages. In 
all roughly 3 million unauthorized immigrants were legalized under IRCA, and in the short term 
this had a positive impact on their wages and on the US economy as a whole. 
 
Table 3 

 
A number of government agencies and economists have quantified this impact, and while their 
findings are not uniform they generally agree that, as a result of legalization, the wages of the 

                                                        

15 Douglas S. Massey and Kerstin Gentsch, “Undocumented Migration to the United States and the Wages of 
Mexican Immigrants,” International Migration Review 48, no. 2 (June 2014): 482–99, doi:10.1111/imre.12065. 
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newly legalized increased. In a widely cited report based on surveys five years after the 
implementation of IRCA, US Department of Labor Survey of Legalized population reported that 
overall the wages of the recently legalized rose by 15% in the four to five years following 
legalization (see table 3).16 In his analysis of IRCA the economist Francisco Rivera-Batiz found 
that the wages of male IRCA beneficiaries increased 8.4 percent while their female counterparts 
increased by 13 percent (see table 3). He found that these increases were the direct effect of 
legalization and were independent of any wage increase that may have resulted from acquiring 
more education and further mastery of English among other factors.17  In 2007, the economists 
Catalina Amuedo-Dorantes, Cynthia Bansak and Stephen Raphael also found that IRCA had 
generated wage growth for its recipients. Controlling for broad changes in the US economy, they 
found that the real wages of male IRCA beneficiaries had increased by 9.3 percent; while for 
women the increase was 2.1 percent (see table 3).18  
 
Legalization also incentivizes the newly legalized to invest in themselves and their community 
and this leads to wage as well as macroeconomic growth. Kossoudji and Cobb-Clark have shown 
that the wages of unauthorized workers do not reflect their skill levels because their lack of legal 
status pushes them into the lowest wage sectors and into the informal economy. 19 Legalization 
encourages them to seek work that is commensurate with their skill level and to increase that 
skill level in order to obtain higher wages. This investment in their human capital, and the social 
mobility it affords, has a far-reaching and positive impact on the economy as a whole. 
 
In order to gauge the wage impact of a diverse range of immigration reform scenarios we have 
relied upon the findings of Massey and Gentsch. They argue that undocumented Mexican 
immigrants make twenty percent less on average that do those with legal status, while those with 
temporary work permits make thirteen percent less than those with legal status (see table 4).20 
Massey and Gentsch were only describing undocumented Mexican immigrants, but since this 
population constitutes an overwhelming plurality of the total undocumented population,21 we 

                                                        
16 Roger G. Kramer, Audrey Singer, Shirley G. Smith. Characteristics and Labor market Behavior of the Legalized 
Population Five Years Following Legalization. Washington, DC: U.S. Department of Labor, May 1996. 
17  Franciso L. Rivera-Batiz, “Undocumented Workers in the Labor Market: An Analysis of the Earnings of Legal 
and Illegal Mexican Immigrants in the United States,” Journal of Population Economics 12 (1) (1999): 91-116                    

18 Catalina Amuedo-Dorantes, Cynthia Bansak, and Steven Raphael, “Gender Differ- ences in the Labor Market: 
Impact of IRCA,” American Economic Review 97 (2) (2007): 412-416. 

19 Sherrie A. Kossoudji and Deborah A. Cobb‐ Clark, “Coming out of the Shadows: Learning about Legal Status 
and Wages from the Legalized Population,” Journal of Labor Economics 20, no. 3 (July 2002): 598–628, 
doi:10.1086/339611. 

20 Massey and Gentsch, “Undocumented Migration to the United States.”  
21 Mexican immigrants constitute 7 million of the 11.9 million undocumented living in the US according to the Pew 
Hispanic Center’s A Portrait of Unauthorized Immigrants in the United States. 

290

Case 1:14-cv-00254   Document 38-21   Filed in TXSD on 12/24/14   Page 11 of 32



11 
 

assume that Massey and Gentsch’s figures are roughly representative of undocumented wages 
generally.  
 
The impact of citizenship provides even greater economic benefits than does simple legal status 
(see Table 4). For example, immigrants with legal status earn significantly less than their 
naturalized citizen counterparts. Manuel Pastor and Justin Scoggins have shown that the 
citizenship naturalization of those with legal status fosters significant wage growth, which leads 
to economic growth generally. Specifically they found that, “after controlling for many of the 
characteristics that predict individual wages”, there is an 8 to 11 percent “earnings premium” 
associated with naturalization.22  
 
Table 4 

 

Obtaining legal employment authorization provides the undocumented with labor market 
mobility, allowing them to find work that is commiserate with their skills and to improve those 
skills, which subsequently leads to increased earning power (see table 4). In addition, by gaining 
the ability to move between jobs, the undocumented are able to maximize their productivity and 
income, which increases the value they add to the economy (GDP) and the taxes they pay. 
Increased GDP, labor income, and tax revenue result in job creation both in the public and 
private sectors. These positive economic outcomes increase in proportion to the number of 
people who are offered legal authorization to work, and the more complete their legal, social and 
economic inclusion is. As a result, while administrative action has a positive economic impact 
and granting temporary work authorization to all undocumented is even better; the impact of 
granting legal status to undocumented immigrants through a CIR bill would produce the best 
outcomes, especially if it includes a path to citizenship. 

 
                                                        

22 Manuel Pastor and Justin Scoggins, Citizen Gain: The Economic Benefits of Naturalization for Immigrants and 
the Economy (Center for the Study of Immigrant Integration, December 2012). 
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4. Methodologies for Estimating Economic Impacts of Immigration Policy 
 
Researchers have used a number of methodologies to analyze the economic impact of 
immigration policy reforms.  The optimal choice of methodologies used depends on the 
nature and characteristics of the policy initiative in question. In this report, we will analyze 
results derived from three of these methodologies. The first methodological tool, 
computable general equilibrium (CGE) modeling, is especially useful for predicting the 
dynamic effects of an economic shock over time and at the multi-sectoral level.  A second 
tool, input output modeling (IMPLAN), is more useful for analyzing the short-term impact 
of a labor market policy shift within the current structure of the economy.  Third, we will 
discuss a methodology that we have devised specifically to adjust our IMPLAN-based 
findings so that they better reflect the unique characteristics of immigration reforms that 
are directed towards childhood arrivals. Specifically, this third methodology was devised to 
measure the economic impact of reforms that explicitly encourage educational attainment 
and affect a younger demographic. 
  
CGE Models 
 
CGE modeling has been used extensively to predict the economic impact of comprehensive 
immigration reform. In an earlier report, published by the Center for American Progress 
(CAP) and the CATO Institute, we used CGE modeling to predict comprehensive 
immigration reform’s impact on future immigration flows and the GDP growth that the 
equilibrium affects of these flows would create. In other words, CGE modeling is very good 
at tracking the effects of new immigrants entering the workforce and the affects of these 
new workers on the economic ecosystem. However, while such dynamism is one of CGE 
modeling’s most positive attributes, in the context of this paper it presents a challenge. 
Here, we are attempting to compare both comprehensive immigration reform and 
administrative relief scenarios, and these two types of reform affect future immigration 
flows in very different ways. To mitigate these differences we will include CGE findings 
only in our discussion of CIR. We will not include CGE findings in our analysis of 
administrative action since this analysis focuses on the undocumented who are currently in 
the US, their contributions to the current US economy, and how a change in their 
immigration status would affect their current and future contributions. 

 
Input-Output IMPLAN Modeling 
 
We have based our analysis of administrative action, which would not impact future flows, 
and our comparison of administrative action to CIR, which would impact future flows, on 
IMPLAN and Census data, rather than a CGE model. IMPLAN is an input output 
measurement based on the current structure of the US economy, and is a more appropriate 
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tool for comparing administrative action and CIR scenarios, their respective impact on the 
economy and the role of immigrants within it. Using IMPLAN data we are able to quantify the 
labor income, tax contributions and productivity of undocumented immigrants and illustrate the 
economic impact of formalizing their role in the economy. 

 
Educational Attainment  
 
Using the IMPLAN model to analyze the economic impact of DACA is presents a challenge 
because the IMPLAN model does not account for the relatively high level of educational 
attainment that DACA encourages its beneficiaries to acquire. Instead, this model assumes 
that DACA recipients’ possess the same education and skills as the general undocumented 
population. Because of DACA’s educational requirements, DACA beneficiaries have on 
average a higher level of educational attainment than does the rest of the undocumented 
population. Therefore, DACA recipients can expect to receive a greater average income 
boost from legalization than can the remainder of the undocumented population. This 
means that an analysis based on the IMPLAN model understates the true financial impact of 
DACA. In light of these differences, the benefits described by an analysis based on IMPLAN 
should be taken as a baseline. DACA beneficiaries are able to find work that is 
commensurate with their education, and the program incentivizes educational attainment. 
Analyzing the increased earning power that this aspect of DACA affords beneficiaries leads 
to a more accurate representation of the program’s economic impact.  

 
In order to adjust the IMPLAN based analysis to represent the economic benefits of DACA’s 
educational requirement we have devised a methodology that is designed to account for 
the characteristics of DACA, and the DACA eligible population, that are unique. First, we 
calculate the highest degree earned by individuals that are eligible for DACA, or have 
received it, and who have completed high school, a high school equivalent, or a post 
secondary degree program.  We then project this distribution onto the population that is 
still enrolled in school. By multiplying the totals in each educational attainment category by 
the Census’ median income by educational attainment data, we are able to project the 
single year and 40-year income of the DACA eligible population adjusted for educational 
attainment. 
 
 
 
 
5. Results of Economic Impact Analysis 
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advanced degree (see figure 3).24 If we project this distribution onto the DACA eligible 
population who are still enrolled in either high school or a postsecondary program, as well as the 
population that meets all but the age requirement, and then adjust for the percent of high school 
graduates who are projected not to continue on with their education, we can more accurately 
estimate the program’s long-term impact on its beneficiaries’ earnings.  
 
Table 5 

 
 
Table 6 shows the projected educational attainment of those that currently meet DACA’s 
education requirement, and that nearly 800,000 individuals within this population can be 
expected to earn some sort of post-secondary degree (see table 5). Those that do so can be 
expected to have a much higher income than the just over 919,000 students who are expected to 
complete only high school.25 
 
 
 
 
 
 
 
 
 
Table 6 

                                                        

24 Jeanne Batalova et al., DACA At The Two-Year Mark (Washington DC: Migration Policy Institute, August 2014). 

25 While some of the DACA eligible population can be expected to drop out of high school, some of the potentially 
eligible population that did not meet the education requirement can be expected to re-enroll and qualify for DACA. 
We expect that these two cohorts to be nearly the same size, and to mitigate each others affect on the total economic 
impact of the program.   
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Table 6 reveals that educational attainment has a significant impact on the future wages of the 
potentially eligible population (excluding those that do not meet the educational requirement). 
We predict that the share of this population who complete a postsecondary degree will 
collectively earn more than $35 billion a year. Those who earn advanced degrees will 
collectively earn over $4.7 Billion a year, while those with associates and bachelor’s degrees are 
expected to earn a collective annual income of more than $11.2 and $19 billion dollars 
respectively. Those that are projected to earn a high school diploma or the equivalent are 
expected to collectively earn more than $25.1 billion annually. In all this population will 
collectively earn more than $60.2 billion annually. 
 
The very nature of DACA not only insures that its recipients are, on average, more educated than 
the general undocumented population, it also insures that they are younger. DACA’s age 
requirement means that recipients have either just entered the work force or have yet to do so. 
Because of this we have estimated their earnings over the course of forty years, or about the 
length of the average career. Table 6 shows that over forty years the cumulative earnings of this 
population will top $2.4 trillion. 
 
 
 
 
 
 
 
 
 
 
 
 
Table 7 
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Table 5 reveals that DACA has, and will continue to, spur job growth and create new tax revenue 
(see table 7). If all 1.7 million potential applicants who currently meet the education requirement 
enter the workforce (see table 2), their collective wages will be roughly $8 billion dollars higher 
than they would have been before DACA. These increased earnings would directly generate 
almost 105,000 new jobs. The resulting increase in indirect employment---which is a change in 
employment in one industry being caused by a change in another, as a result of interaction 
between the two---would account for more than 38,000 new jobs. Induced employment, which is 
a change in employment based on changes in household spending, would increase by more than 
46,000 jobs. In all the increase in labor income would generate more 106,000 new jobs. In 
addition, this wage growth would bring in more than $1.6 billion dollars in new business, 
personal and sales tax revenue (see table 7).  
 
Table 8 

 
 
Two recent surveys, one conducted by the NAID center, and another by CHIRLA crystalize 
DACA’s potential for an even greater impact on earnings. The survey conducted by the NAID 
Center found that the wages of 167 DACA beneficiaries increased by an average of 246 percent 
(see table 8). Even when counting only those who were employed before and after receiving 
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DACA, thereby ignoring some of the most educated respondents, this cohort still experienced a 
76 percent increase in wages. Another survey, conducted by CHIRLA, found that the wages of 
its 309 respondents were 277 percent greater than they were before DACA (see table 8). This 
wage growth is much stronger than that projected by the educational attainment model. Therefor 
the job and tax growth projected by the educational attainment model should also be understood 
as a very conservative estimate. Based on this survey data, we assume that DACA’s actual 
economic impact is much greater than any of the estimates we have proposed in this section. 
 
DACA’s economic impact is significant, but it is less than what would be generated by far 
reaching administrative action, and much less than what would be generated by a comprehensive 
immigration reform bill. This reflects the findings of the IRCA literature, and our earlier NAID 
center research,26 which show that the economic benefits of immigration reform increase in 
relation to the number of undocumented affected and the level of inclusion they are offered. 
While a comprehensive immigration reform bill that would extend legalization to all 
undocumented immigrants would have a far greater impact, this does not negate DACA’s 
positive affect on the lives of its recipients and on the economy as a whole.  
 
Administrative Action Results 
 
Any upcoming administrative action will generate less wage growth per person affected than 
DACA because DACA affected young people, many of whom were still in school, and are 
therefore able the earn a relatively higher wage in the job market. However, if administrative 
action affects a large cohort of working age adults the economic impact could still be great. The 
size of the population affected is therefor of the upmost importance. The boldness of President 
Obama’s action will determine the relative size of the economic impact in terms of labor income 
gain (see figure 4), increased tax revenue (see figure 5) and direct, indirect and induced job 
growth (see figure 6). 
 
 
 
 
 
 
 
 
 
 
 
Figure 4 
                                                        

26 See: Hinojosa, The Economic Benefits AND Raul Hinojosa, Raising the Floor.  

298

Case 1:14-cv-00254   Document 38-21   Filed in TXSD on 12/24/14   Page 19 of 32



19 
 

 
 
Figure 5 

 
Figure 6 
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The most ambitious of the potential administrative reform scenarios, granting deferred action to 
the nearly 9.7 million undocumented immigrants who have been in the US for five years or 
more, would have the greatest economic and humanitarian impact. As Massey and Gentsch noted 
temporary workers earn 7% higher wages than do the undocumented.27 If the affected population 
experienced this 7% wage increase, their collective labor income would increase by more than 
$18 billion (see figure 4). This wage growth would create nearly 423,000 jobs (see figure 5) and 
bring in more $6.6 billion in new taxes (see figure 6).  
 
More cautious action on the part of the administration would still generate significant economic 
growth, but that this growth would be considerably less than what would have been created by a 
more far-reaching reform. Extending deferred action to the more than 6.6 million undocumented 
immigrants who have lived in the US for ten years or more would boost this population’s yearly 
wages by more than $12.3 billion (see figure 4). This labor income increase would generate 
289,560 jobs (see figure 5) and over $4.5 billion in new tax revenue (see figure 6). 
 
Our analysis of the economic impact of extending deferred action to the 3.7 million parents of 
children that are either US citizens, LPRs or DACA eligible emphasizes the importance of bold 
administrative action If these 3.7 million parents apply for and receive deferred action, their 
                                                        
27 Massey and Gentsch, “Undocumented Migration and the Wages.” 
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collective income will increase by $6.8 billion (see figure 4). This wage growth would than 
generate 160,528 jobs (see figure 5), and more than $2.5 million in new taxes (see figure 6).  
While this scenario would still generate significant economic growth, this growth could 
potentially be less than what DACA would generate at full enrollment. 
 
Should the White House extend deferred action to only the parents of DACA recipients, 
estimated to be between 500,000 and 1,000,000, the economic outcomes would be positive if 
somewhat limited. For our analysis of this scenario we have split the difference between the high 
and low population estimates and assumed that deferred action would be extended to a 
population of 750,000. This scenario would generate a labor income increase of $1.3 billion (see 
figure 4). Such limited wage growth would generate around 32,000 jobs (see figure 5), and just 
$511 million in new taxes (see figure 6). 
 
Comparing these four administrative action scenarios illustrates why it is critically important that 
the Obama administration take bold and far-reaching action. There is a wide gulf between the 
economic impact of the most ambitious scenario and that of the least ambitious. Extending 
deferred action to those that have been in the US for five years or more would generate around 
thirteen times the wage, employment, and tax growth than would extending deferred action only 
to the parents of DACA recipients. The difference between granting deferred action to 
undocumented that have been in the US for five years and those that have either been here for ten 
years, or are the parents of US citizens, LPRs, and/or DACA recipients is not as stark but it is 
still significant. In the case of the former comparison, granting deferred action to undocumented 
immigrants who have been in the country for five years or more would generate fifty percent 
more wage, job and tax growth than would extending it to the population that has been here for 
ten years or more. In the case of the latter comparison, granting deferred action to the population 
that has been here for five years or more would generate two and half times the wage, job and tax 
growth.  
 
Comprehensive Immigration Reform 
 
The IRCA literature suggests that the economic impact of reform increases in proportion to the 
number of people who are affected, and in proportion to the completeness of their legal, social 
and economic inclusion. This would mean that while bold and far-reaching administrative action 
on immigration reform would generate positive economic outcomes, these outcomes would not 
be as positive as those that a comprehensive immigration reform bill would generate.  
 
Our CGE analysis of comprehensive immigration reform supports this conclusion. In an earlier 
report, published by the Center for American Progress (CAP) and the CATO institute, we laid 
out three reform scenarios. They are: 
 

1) Comprehensive immigration reform that creates a pathway to legal status for 

301

Case 1:14-cv-00254   Document 38-21   Filed in TXSD on 12/24/14   Page 22 of 32



22 
 

unauthorized immigrants in the United States and establishes flexible limits on permanent 
and temporary immigration that respond to changes in U.S. labor demand in the future.  

2) A program for temporary workers only that does not include a pathway to permanent 
status or more flexible legal limits on permanent immigration in the future. 

3) Mass deportation to expel all unauthorized immigrants and effectively seals the U.S.-
Mexico border.28 

 

Figure 7  

 

                                                        
28 See Hinojosa, Raising the Floor AND Hinojosa, The Economic Benefits. 
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Our CGE analysis of these scenarios (published in 2010 and 2012) clearly illustrates the 
advantages of full legalization over a temporary worker program, and the disastrous impact of 
mass deportation. CIR with full legalization would generate GDP growth of $1.5 trillion over ten 
years while a bill that extends temporary work authorization to all undocumented immigrants 
would generate only $792 billion over the same time period (see figure 7). These findings a 
closely aligned with those of a Congressional Budget Office report from 2013.29 On the other 
hand, mass deportation would cause the economy to contract by $2.6 trillion (see figure 7). This 
would cripple the US economy and set off a deep and lasting depression.30  

Our IMPLAN based analysis of CIR reaffirms the positive economic impact of extending some 
form of legal status to the entire undocumented population. It also reaffirms that the scale of 
positive outcomes increases in proportion the completeness of the undocumented population’s 
social, economic, and political inclusion. To illustrate this point we have slightly altered the CIR 
scenarios we studied. Our IMPLAN-based analysis examined the following scenarios: 

1) Comprehensive immigration reform that creates a pathway to legal status for 
unauthorized immigrants in the United States. 

2) Comprehensive immigration reform that creates a pathway to citizenship for 
unauthorized immigrants in the United States. 

3) A program for temporary workers only that does not include a pathway to permanent 
status or citizenship.  

 
 
 
 
 
 
 
 
 
 
 
 

                                                        

29 Congressional Budget Office, The Economic Impact of S. 744, the Border Security, Economic Opportunity, and 
Immigration Modernization Act. (Washington, DC: June 18, 2013).  

30 Hinojosa, Raising the Floor. 
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Figure 8 

 
 
Figure 9 
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Scoggins found that naturalized citizens earn 8 to 11.5 percent more than legal immigrants.33 If 
all employed undocumented immigrants eventually became naturalized citizens, they would 
experience a collective income increase of over $93 billion dollars (see figure 8). These 
increased earnings would directly generate over 1.2 million new jobs. The resulting increase in 
indirect employment would account for 443,063 new jobs. Induced employment would increase 
by 536,522 jobs (see figure 9). This economic activity would also create over $34.2 billion in 
new tax revenue (see figure 10).  
 
Comprehensive immigration reform that grants temporary work permits to the undocumented 
would also generate a significant increase in labor income, and subsequently spur job growth and 
create additional tax revenue, however these gains would be far less than what we see in either of 
the other CIR scenarios. This is significant because this scenario is the one that most closely 
resembles the proposals for administrative action. The gains are tempered by the fact that, again 
according to Massey and Gentsch, temporary workers make seven percent more than the 
undocumented but thirteen percent less than fully legalized immigrants.34 If the 8.3 million 
working undocumented were to experience an average wage increase of seven percent, it would 
constitute a $22.1 billion increase in overall labor income (see figure 8). This would create over 
519,000 new jobs (see figure 9) and over $8.1 billion in new taxes (see figure 10).  
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                        
33 Pastor and Scoggins, Citizen Gain. 

34 Massey and Gentsch, “Undocumented Migration to the United States” 
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6. Conclusion 
 
Figure 11 
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Figure 12 
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Figure 13 
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Chairman Carper, Ranking Member Coburn, and Members of the Committee: 
 
Thank you for the opportunity to testify today about our efforts to address the recent rise of 
unaccompanied children and others crossing our border in the Rio Grande Valley (RGV).  As 
you know, Secretary Johnson testified on June 24th before the House Committee on Homeland 
Security about this situation.  Our testimony today echoes and reaffirms his comments. 
 
We face an urgent situation in the RGV.  Last fiscal year, CBP apprehended more than 24,000 
unaccompanied children at the border.  By mid-June of this fiscal year, that number has doubled 
to more than 52,000.  Those from Guatemala, El Salvador, and Honduras make up about three 
quarters of that migration.  
 
As Secretary Johnson said on June 24th, this is a humanitarian issue as much as it is a matter of 
border security.  We are talking about large numbers of children, without their parents, who have 
arrived at our border—hungry, thirsty, exhausted, scared and vulnerable. How we treat the 
children, in particular, is a reflection of our laws and our values. 
 
Therefore, to address this situation, our strategy is three-fold: (1) process the increased tide of 
unaccompanied children through the system as quickly as possible; (2) stem the increased tide of 
illegal migration into the RGV; and (3) do these things in a manner consistent with our laws and 
values as Americans.  
 
So, here is what we are doing:   
 
First, on May 12th, Secretary Johnson declared a Level IV condition of readiness within DHS, 
which is a determination that the capacity of CBP and ICE to deal with the situation is full and 
we need to draw upon additional resources across all of DHS. He appointed Deputy Chief 
Vitiello to coordinate this effort within DHS. 
 
Second, on June 1st, President Obama, consistent with the Homeland Security Act, directed 
Secretary Johnson to establish a Unified Coordination Group to bring to bear the assets of the 
entire federal government on the situation.  This Group includes DHS and all of its components, 
the Departments of Health and Human Services, Defense, Justice, State, and the General 
Services Administration.  Secretary Johnson, in turn, designated FEMA Administrator Fugate to 
serve as the Federal Coordinating Official for the U.S. Government-wide response.  Under 
Administrator Fugate’s supervision, there are now more than 140 interagency personnel and 
members stationed in FEMA’s National Response Coordination Center dedicated to this effort. 
 
Third, we established added capacity to deal with the processing and housing of the children, we 
are creating additional capacity in places, and we are considering others.  To process the 
increased numbers of unaccompanied children in Texas, DHS has had to bring some of the 
children to our processing center at Nogales, Arizona before they are transferred to HHS.  We 
are arranging additional processing centers to handle the rise in the RGV.  Meanwhile, the 
Department of Defense (DoD) has provided space at Lackland Air Force Base in Texas for HHS 
to house the children before HHS can place them.  DoD is also providing facilities at Fort Sill, 

2 
 

328

Case 1:14-cv-00254   Document 38-23   Filed in TXSD on 12/24/14   Page 3 of 7



Oklahoma and Ventura, California for the same purpose.  DHS and HHS are working to continue 
to identify additional facilities for DHS and HHS to house and process the influx of children. 
 
Fourth, DHS and HHS are increasing Spanish-speaking case management staff, increasing staff 
handling incoming calls from parents or guardians, raising awareness of the Parent Hotline 
(provided by FEMA and operated by HHS), surging staff to manage the intake of CBP referrals 
to track shelter bed capacity, and facilitate shelter designations.  We are developing ways to 
expedite background checks for sponsors of children, integrate CBP and HHS information 
sharing systems, and increase capacity to transport and place children.  (As Secretary Johnson 
noted on June 24th, and we reaffirm today, the Border Patrol and other CBP personnel, as well as 
personnel from ICE, FEMA, the Coast Guard, and HHS, are doing a remarkable job in difficult 
circumstances.  Not-for-profit groups like the HHS-grantee BCFS1 also have stepped in quickly 
and are doing a remarkable job sheltering the unaccompanied children at Lackland, identifying 
and then placing them consistent with HHS’ legal obligations.  All of these dedicated men and 
women deserve our recognition, support and gratitude.) 
 
Fifth, DHS is building additional detention capacity for adults who cross the border illegally in 
the RGV with their children.  For this purpose DHS established a temporary facility for adults 
with children on the Federal Law Enforcement Training Center’s campus at Artesia, 
New Mexico.  The establishment of this temporary facility will help CBP process those 
encountered at the border and allow ICE to increase its capacity to house and expedite the 
removal of adults with children in a manner that complies with federal law.  Artesia is one of 
several facilities that DHS is considering to increase our capacity to hold and expedite the 
removal of the increasing number of adults with children illegally crossing the southwest border.  
DHS will ensure that after apprehension, families are housed in facilities that adequately provide 
for their safety, security, and medical needs.  Meanwhile, we will also expand use of the 
Alternatives to Detention program to utilize all mechanisms for enforcement and removal in the 
RGV Sector.  DOJ is temporarily reassigning immigration judges to handle the additional 
caseload via video teleconferencing.  These immigration judges will adjudicate these cases as 
quickly as possible, consistent with all existing legal and procedural standards, including those 
for asylum applicants following credible fear interviews with embedded DHS asylum officers.  
Overall, this increased capacity and resources will allow ICE to return unlawful migrants from 
Central America to their home countries more quickly.  
 
Sixth, DHS has brought on more transportation assets to assist in the effort.  The Coast Guard is 
loaning air assets to help transport the children.  ICE is leasing additional charter aircraft. 
 
Seventh, throughout the RGV Sector, we are conducting public health screening for all those who 
come into our facilities for any symptoms of contagious diseases or other possible public health 
concerns.  Both DHS and HHS are ensuring that the children’s nutritional and hygienic needs are 
met while in our custody; that children are provided regular meals and access to drinks and 
snacks throughout the day; that they receive constant supervision; and that children who exhibit 
signs of illness or disease are given proper medical care.  We have also made clear that all 

1 BCFS—not an acronym—was formerly known as Baptist Child Family Services. 
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individuals will be treated with dignity and respect, and any instances of mistreatment reported 
to us will be investigated. 
 
Eighth, working through FEMA’s National Response Coordination Center, we are coordinating 
with voluntary and faith-based organizations to help us manage the influx of unaccompanied 
children crossing the border.  The American Red Cross is providing blankets and other supplies 
and, through their Restoring Family Links program, is coordinating calls between children in the 
care of DHS and families anxious about their well-being. 
 
Ninth, to stem the tide of children seeking to enter the United States, we have also been in 
contact with senior government officials of Guatemala, El Salvador, Honduras, and Mexico to 
address our shared border security interests, the underlying conditions in Central America that 
are promoting the mass exodus, and how we can work together to assure faster, secure removal 
and repatriation.  Last month, President Obama spoke with Mexican President Peña Nieto about 
the situation, as has Secretary Kerry.  On June 20th, Vice President Biden also visited Guatemala 
to meet with regional leaders to address the influx of unaccompanied children and families from 
Central America and the underlying security and economic issues that are causing this migration.  
The Vice President announced that the U.S. will be providing a range of new assistance to the 
region, including $9.6 million in additional funding for Central American governments to receive 
and reintegrate their repatriated citizens, and a new $40 million U.S. Agency for International 
Development program in Guatemala over 5 years to improve citizen security.  An additional 
$161.5 million will be provided this year under the Central American Regional Security 
Initiative to further enable Central American countries to respond to the region’s most pressing 
security and governance challenges.  Secretary Johnson is in Guatemala as we speak.  The 
government of El Salvador has sent additional personnel from its consulate in the U.S. to South 
Texas to help expedite repatriation to its country. 
 
Tenth, DHS, together with DOJ, has added personnel and resources to the investigation, 
prosecution and dismantling of the smuggling organizations that are facilitating border crossings 
into the RGV.  Homeland Security Investigations, which is part of ICE, is surging 60 additional 
criminal investigators and support personnel to their San Antonio and Houston offices for this 
purpose.  In May, ICE concluded a month-long, targeted enforcement operation that focused on 
the logistics networks of human smuggling organizations along the southwest border, with 
operations in El Paso, Houston, Phoenix, San Antonio, and San Diego that resulted in 163 arrests 
of smugglers.  ICE will continue to vigorously pursue and dismantle these alien smuggling 
organizations by all investigative means to include the financial structure of these criminal 
organizations.  These organizations not only facilitate illegal migration across our border, they 
traumatize and exploit the children who are objects of their smuggling operation.  We will also 
continue to work with our partners in Central America and Mexico to help locate, disrupt, and 
dismantle transnational criminal smuggling networks.  
 
Eleventh, we are initiating and intensifying our public affairs campaigns in Spanish, with radio, 
print, and TV spots, to communicate the dangers of sending unaccompanied children on the long 
journey from Central America to the United States, and the dangers of putting children into the 
hands of criminal smuggling organizations. 
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In collaboration with DHS, the Department of State has launched public awareness campaigns in 
El Salvador, Guatemala, and Honduras, to warn families about the dangers encountered by 
unaccompanied minors who attempt to travel from Central America to the U.S., and to counter 
misperceptions that smugglers may be disseminating about immigration benefits in the 
United States.  Our embassies in Central America have collaborated with CBP to ensure both the 
language and images of the campaign materials would resonate with local audiences.  Secretary 
Johnson has personally issued an open letter (see attached) to the parents of those who are 
sending their children from Central America to the U.S., to be distributed broadly in Spanish and 
English, to highlight the dangers of the journey, and to emphasize there are no free passes or 
“permisos” at the other end.  We are stressing that Deferred Action for Childhood Arrivals, or 
“DACA,” does not apply to children who arrive now or in the future in the United States, and 
that, to be considered for DACA, individuals must have continually resided in the U.S. since 
June 2007.  We are making clear that the “earned path to citizenship” contemplated by the 
Senate bill passed last year would not apply to individuals who cross the border now or in the 
future; only to those who have been in the country for the last year and a half. 
 
Twelfth, given the influx of unaccompanied children in the RGV, we have increased CBP 
staffing and detailed 115 additional experienced agents from less active sectors to augment 
operations there.  Secretary Johnson is considering sending 150 more Border Patrol agents based 
on his review of operations there this past week.  These additional agents allow RGV the 
flexibility needed to achieve more interdiction effectiveness and increase CBP’s operational 
footprint in targeted zones within its area of operations.   
 
Thirteenth, in early May, Secretary Johnson directed the development of a Southern Border and 
Approaches Campaign Planning effort that is putting together a strategic framework to further 
enhance security of our southern border.  Plan development will be guided by specific outcomes 
and quantifiable targets for border security and will address improved information sharing, 
continued enhancement and integration of sensors, and unified command and control structures 
as appropriate.  The overall planning effort will also include a subset of campaign plans focused 
on addressing challenges within specific geographic areas, all with the goal of enhancing our 
border security. 
 
Finally, we will continue to work closely with Congress on this problem, and keep you informed. 
DHS is updating Members and staff on the situation in conference calls, and we are facilitating 
site visits to Border Patrol facilities in Texas and Arizona for a number of Members and their 
staff. 
 
Secretary Johnson has directed his staff and agency leaders to be forthright in bringing him every 
conceivable, lawful option for consideration, to address this problem.  In cooperation with the 
other agencies of our government that are dedicating resources to the effort, with the support of 
Congress, and in cooperation with the governments of Mexico and Central America, we believe 
we will stem this tide.  Thank you. 
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An open letter to the parents of children crossing our Southwest border 
 
This year, a record number of children will cross our Southern border illegally into the United 
States. In the month of May alone, the number of children, unaccompanied by a mother or father, 
who crossed our southern border reached more than 9,000, bringing the total so far this year to 
47,000.  The majority of these children come from Honduras, El Salvador and Guatemala, where 
gang and drug violence terrorize communities.  To the parents of these children I have one simple 
message: Sending your child to travel illegally into the United States is not the solution.  
 
It is dangerous to send a child on the long journey from Central America to the United States.  The 
criminal smuggling networks that you pay to deliver your child to the United States have no regard 
for his or her safety and well-being – to them, your child is a commodity to be exchanged for a 
payment.  In the hands of smugglers, many children are traumatized and psychologically abused by 
their journey, or worse, beaten, starved, sexually assaulted or sold into the sex trade; they are 
exposed to psychological abuse at the hands of criminals. Conditions for an attempt to cross our 
southern border illegally will become much worse as it gets hotter in July and August. 
 
The long journey is not only dangerous; there are no “permisos,” “permits,” or free passes at the 
end.     
 
The U.S. Government’s Deferred Action for Childhood Arrivals program, also called “DACA,” 
does not apply to a child who crosses the U.S. border illegally today, tomorrow or yesterday.  To 
be eligible for DACA, a child must have been in the United States prior to June 15, 2007 – seven 
years ago.   
 
Also, the immigration reform legislation now before Congress provides for an earned path to 
citizenship, but only for certain people who came into this country on or before December 31, 
2011 – two and one half years ago.  So, let me be clear:  There is no path to deferred action or 
citizenship, or one being contemplated by Congress, for a child who crosses our border illegally 
today.      
 
Rather, under current U.S. laws and policies, anyone who is apprehended crossing our border 
illegally is a priority for deportation, regardless of age.  That means that if your child is caught 
crossing the border illegally, he or she will be charged with violating United States immigration 
laws, and placed in deportation proceedings – a situation no one wants.  The document issued to 
your child is not a “permiso,” but a Notice To Appear in a deportation proceeding before an 
immigration judge.  
 
As the Secretary of Homeland Security, I have seen first-hand the children at our processing center 
in Texas.  As a father, I have looked into the faces of these children and recognized fear and 
vulnerability.   
 
The desire to see a child have a better life in the United States is understandable.  But, the risks of 
illegal migration by an unaccompanied child to achieve that dream are far too great, and the 
“permisos” do not exist. 
   
Jeh C. Johnson 
Secretary of the U.S. Department of Homeland Security 
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Unaccompanied Alien Children: Potential Factors Contributing to Recent Immigration 

Congressional Research Service 

Summary 
Since FY2008, the growth in the number of unaccompanied alien children (UAC) from Mexico, 
El Salvador, Guatemala, and Honduras seeking to enter the United States has increased 
substantially. Total unaccompanied child apprehensions increased from about 8,000 in FY2008 to 
52,000 in the first 8 ½ months of FY2014. Since 2012, children from El Salvador, Guatemala, 
and Honduras (Central America’s “northern triangle”) account for almost all of this increase. 
Apprehension trends for these three countries are similar and diverge sharply from those for 
Mexican children. Unaccompanied child migrants’ motives for migrating to the United States are 
often multifaceted and difficult to measure analytically.  

Four recent out-migration-related factors distinguishing northern triangle Central American 
countries are high violent crime rates, poor economic conditions fueled by relatively low 
economic growth rates, high rates of poverty, and the presence of transnational gangs. In 2012, 
the homicide rate per 100,000 inhabitants stood at 90.4 in Honduras (the highest in the world), 
41.2 in El Salvador, and 39.9 in Guatemala. International Monetary Fund reports show economic 
growth rates in the northern triangle countries in 2013 ranging from 1.6% to 3.5%, relatively low 
compared with other Central American countries. About 45% of Salvadorans, 55% of 
Guatemalans, and 67% of Hondurans live in poverty. Surveys in 2013 indicate that almost half of 
all unaccompanied children experienced serious harm or threats by organized criminal groups or 
state actors, and one-fifth experienced domestic abuse.  

In 2011, Mexico passed legislation to improve migration management and ensure the rights of 
migrants transiting the country. According to many migration experts, implementation of the laws 
has been uneven. Some have questioned whether passage of such legislation has affected in some 
way the recent flows of unaccompanied children. However, the impact of such laws remains 
unclear. 

Although economic opportunity may motivate some unaccompanied children to migrate to the 
United States, labor market conditions for low-skilled minority youth have worsened in recent 
years, even as industrial sectors employing low-skilled workers enjoy improved economic 
prospects. Educational opportunities may also provide a motivating factor to migration as 
perceptions of free and safe education may be widespread among the young. Family reunification 
is reported to be one of the key motives of unaccompanied children. Many have family members 
among the sizable Salvadoran, Guatemalan, and Honduran foreign-born populations residing in 
the United States.  

While the impacts of actual and perceived U.S. immigration policies have been widely debated, it 
remains unclear if, and how, specific immigration policies have motivated children to migrate to 
the United States. Misperceptions about U.S. policies may be a contributing factor. The existence 
of long-standing humanitarian relief policies confounds causal links between them and the recent 
surge in unaccompanied children. A notable and recent exception is revised humanitarian relief 
provisions for unaccompanied children included in the Trafficking Victims Protection 
Reauthorization Act (TVPRA) of 2008, which affects asylum claims, trafficking victim 
protections, and eligibility for Special Immigrant Juvenile Status. Some argue that 
unaccompanied children and their families falsely believe they would be covered under the 
Deferred Action for Childhood Arrivals (DACA) initiative and legalization provisions in 
proposed comprehensive immigration reform (CIR) legislation. 

A separate report, CRS Report R43599, Unaccompanied Alien Children: An Overview, by Lisa 
Seghetti, Alison Siskin, and Ruth Ellen Wasem, discusses the recent surge in the number of UACs 
encountered at the U.S. border with Mexico, as well as the processing and treatment of UACs 
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Unaccompanied Alien Children: Potential Factors Contributing to Recent Immigration 

Congressional Research Service 

who are apprehended by immigration officials. Another report provides answers to frequently 
asked questions, CRS Report R43623, Unaccompanied Alien Children—Legal Issues: Answers to 
Frequently Asked Questions, by Kate M. Manuel and Michael John Garcia. For information on 
country conditions, security conditions, U.S. policy in Central America, and circumstances that 
may be contributing to the increase in unaccompanied alien children migrating to the United 
States, see CRS Report RL34112, Gangs in Central America, by Clare Ribando Seelke; CRS 
Report R41731, Central America Regional Security Initiative: Background and Policy Issues for 
Congress, by Peter J. Meyer and Clare Ribando Seelke; CRS Report R43616, El Salvador: 
Background and U.S. Relations, by Clare Ribando Seelke; CRS Report R42580, Guatemala: 
Political, Security, and Socio-Economic Conditions and U.S. Relations, by Maureen Taft-
Morales; and CRS Report RL34027, Honduras: Background and U.S. Relations, by Peter J. 
Meyer. 
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Unaccompanied Alien Children: Potential Factors Contributing to Recent Immigration 

Congressional Research Service 1 

Introduction 
In the past several years, and in the past year in particular, the number of unaccompanied alien 
children (UAC)1 seeking to enter the United States along the U.S.-Mexico border has surged to 
unusually high levels. This surge is driven overwhelmingly by migration from El Salvador, 
Guatemala, and Honduras. Congress has expressed increasing concerns over this situation 
because of its implications for border security and U.S. immigration policy. Because the surge has 
occurred recently, and because few sources of data exist to accurately measure the characteristics 
and motives of these unaccompanied children, immigration observers have advanced a range of 
explanations for the surge.  

The report is not intended to be an exhaustive review of all factors that potentially underlie the 
recent surge in unaccompanied children. Rather, it discusses major possible contributing factors 
that have been widely cited in published reports. It also emphasizes factors that may account for 
the recent surge in unaccompanied children, but not long-standing causes, such as wage and 
earnings differentials between other countries and the United States. The report distinguishes 
what are often referred to as “push” and “pull” factors2 associated with the recent surge. Push 
factors in this case refer to forces that originate in migrant origin countries which encourage 
children to emigrate to other countries. Pull factors refer to elements that originate in the United 
States and encourage children to migrate specifically to this country.  

The analytic dichotomy between push and pull factors often blurs in actual circumstances. For 
example, family reunification may occur after a parent from an origin country secures 
employment in the United States. Yet, having an employed parent in the United States may easily 
make a child in an origin country more susceptible to extortion or kidnapping by criminal gangs, 
which in turn, may motivate the child to migrate to the United States. Hence, having an employed 
parent in the United States ostensibly acts as a “pull” factor while the threat of violence acts as a 
“push” factor, but in this example, the latter would not occur without the former.  

Migration to another country stems not only from macro-level circumstances such as violence 
and economic hardship but also personal circumstances and characteristics, such as marital status 
and risk tolerance. Most children have multiple motives, and how those motives influence their 
decisions to migrate depend on a range of factors that cannot be measured easily. 

This report begins by describing the recent surge in unaccompanied child apprehensions. It 
discusses several factors widely associated with out-migration from El Salvador, Guatemala, and 
Honduras, three countries accounting for much of the recent surge of unaccompanied child 
migrants. These factors include economic conditions and poverty, crime and violence, and 
conditions related to the migration transit zone between Central America and the United States. 
The report then discusses three broad factors that may be attracting migrants to the United States: 
economic and educational opportunity, family reunification, and U.S. immigration policies. It 
concludes with caveats on the attribution of causes to this situation.  

1 In this report, we refer to unaccompanied alien children as unaccompanied children. 
2 The terms “push factor” and “pull factor” have long been used in demographic research to explain human migration. 
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Unaccompanied Alien Children: Potential Factors Contributing to Recent Immigration 

Congressional Research Service 2 

Background3 
Unaccompanied alien children (UAC) are defined in statute as aliens4 under age 18, who lack 
lawful immigration status in the United States, and who are without a parent or legal guardian in 
the United States or lack a parent or legal guardian in the United States who is available to 
provide care and physical custody.5 They typically arrive at U.S. ports of entry or are 
apprehended along the southwestern border with Mexico. Less frequently they are apprehended 
in the interior and determined to be a juvenile6 and unaccompanied.7 Most of these children are 
aged 14 or older. 

Figure 1. UAC Apprehensions by Country of Origin, FY2008-FY2014 

Source: Prepared by Jamie L. Hutchinson, CRS Graphics Specialist. Data from Department of Homeland 
Security, United States Border Patrol, Juvenile and Adult Apprehensions–Fiscal Year 2013. (Data provided to CRS by 
request.) 
Notes: FY2014 figures are October 1, 2013, to June 15, 2014, representing just over 2/3 of a fiscal year. 

The number of unaccompanied children has increased in the past six years and has surged in this 
current year. In FY2008, the number apprehended by U.S. Customs and Border Protection (CBP) 

3 For information on unaccompanied alien children, see CRS Report R43599, Unaccompanied Alien Children: An 
Overview, by Lisa Seghetti, Alison Siskin, and Ruth Ellen Wasem. 
4 Alien, a technical term appearing throughout the Immigration and Nationality Act (INA), refers to a foreign national 
who is not a citizen or national of the United States. This report uses “unaccompanied alien children” and 
“unaccompanied children” interchangeably.  
5 6 U.S.C. §279(g)(2). 
6 A juvenile is defined as an alien under the age of 18. 8 C.F.R. §263.3. In this report, the terms “juvenile,” “child,” and 
“minor” are used interchangeably. 
7 A juvenile is classified as unaccompanied if neither a parent nor a legal guardian is with the juvenile alien at the time 
of apprehension, or within a geographical proximity to quickly provide care for the juvenile. 8 C.F.R. §236.3(b)(1). 
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totaled 8,041. In the first 8½ months of FY2014, apprehensions climbed to 52,000 (Figure 1).8 
Nationals of Guatemala, Honduras, El Salvador, and Mexico, have accounted for almost all 
unaccompanied alien children apprehended at the Mexico-U.S. border during this period.  

In the past three years, apprehensions of Mexican unaccompanied children, which rose 
substantially in FY2009, have since varied between 12,000 and 17,000. In contrast, 
apprehensions of unaccompanied children from Guatemala, Honduras, and El Salvador have 
increased considerably during this period. In FY2009, Mexicans accounted for 82% of the 19,668 
unaccompanied child apprehensions, while the Central American countries accounted for 17%. 
By the first eight months of FY2014, the proportions had almost reversed, with Mexican 
apprehensions comprising only 23% of the 52,000 UAC apprehensions, and UAC from the three 
Central American countries comprising 75% of the total. The total increase in apprehensions in 
the past three years stems mainly from large increases in the number of unaccompanied children 
from the three Central American countries. 

The similarity of the trends characterizing apprehensions of unaccompanied alien children from 
El Salvador, Guatemala, and Honduras, and their stark divergence from those characterizing 
unaccompanied Mexican children suggests that factors specific to Central America’s “northern 
triangle”9 underlies the sudden surge in total unaccompanied child apprehensions. What follows 
is a discussion of possible causes originating in the countries themselves (“push factors”) and 
other possible causes originating in the United States (“pull factors”). 

Conditions in Central America as Possible “Drivers” 
for Unaccompanied Child Migration 
Central America is a region encompassing seven countries of the isthmus between Mexico and 
South America: Belize, Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua, and Panama 
(Figure 2). The overwhelming majority of the unaccompanied child migrants apprehended in 
Mexico or at the U.S.-Mexico border have come from Guatemala, Honduras, and El Salvador, 
which are often referred to as the “northern triangle” countries of Central America. High violent 
crime rates, poor economic conditions fueled by relatively low economic growth rates, relatively 
high poverty rates, and the presence of transnational gangs appear to be some of the main 
distinguishing factors between these three northern triangle countries and other countries in the 
region.10  

Unaccompanied child migrants’ motives for emigrating appear to be multifaceted. In 2013, the 
U.N. High Commissioner for Refugees (UNHCR) conducted interviews with a representative 
group of about 400 unaccompanied minors from El Salvador, Guatemala, Honduras, and Mexico, 
all of whom had arrived in the United States since FY2012.11 Most of the unaccompanied minors 

8 If extrapolated at the same rate to the end of the fiscal year, the figure would reach roughly 73,000. News reports have 
cited an internal DHS memorandum estimating that FY2014 apprehensions could total 90,000. Alicia A. Caldwell, 
Associated Press, “Border Patrol resources stretched thin as children illegally enter U.S. alone,” PBS Newshour, The 
Rundown, June 5, 2014. 
9 This term is often used to refer to these three countries as a group. 
10 For more information, see CRS Report R41731, Central America Regional Security Initiative: Background and 
Policy Issues for Congress, by Peter J. Meyer and Clare Ribando Seelke. 
11 U.N. High Commissioner for Refugees (UNHCR), Children on the Run: Unaccompanied Children Leaving Central 
America and Mexico and the Need for International Protection, March 12, 2014, http://www.unhcrwashington.org/
sites/default/files/1_UAC_Children%20on%20the%20Run_Full%20Report.pdf, (hereinafter referred to as “UNHCR, 
(continued...) 
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provided multiple reasons for leaving their countries. Many left to reunite with family or pursue 
opportunities in the United States. Of those interviewed, 21% mentioned joining a family 
member, 51% mentioned economic opportunity, and 19% mentioned education.12  

Figure 2. Map of Central America and Neighboring Countries 

 
Source: Prepared by Amber Hope Wilhelm, CRS Graphics Specialist. 

Violence also played a large role in their decisions to emigrate. Nearly half of the children (48%) 
said they had experienced serious harm or had been threatened by organized criminal groups or 
state actors, and more than 20% had been subject to domestic abuse. As recently as 2006, only 
13% of unaccompanied child migrants from Central America interviewed by UNHCR presented 
any indication they were fleeing societal violence or domestic abuse. 
                                                                 
(...continued) 
Children on the Run”). Children interviewed were part of the increase in unaccompanied children beginning in 
FY2012. Almost all were interviewed while in the custody of the Office of Refugee Resettlement, the agency within 
the U.S. Department of Health and Human Services to which they are referred after apprehension. Children were 
identified by a random selection process that accounted for age, nationality, sex, and date of U.S. arrival. For more on 
the study’s methodology, see pp. 18-22. Caution must be used in generalizing a single study to the entire population of 
unaccompanied children. 
12 Ibid. 
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Endemic poverty also appears to play a role in the emigration of unaccompanied minors, as 16% 
of those interviewed mentioned economic deprivation as a motive. There is some variation 
depending on country of origin, with Salvadorans being more likely to cite societal violence and 
Guatemalans being more likely to cite economic deprivation as motives for emigration (see Table 
1).13 Other studies involving interviews with unaccompanied children yield similar results.14 

Table 1. Primary Reasons Unaccompanied Children Emigrate 
(Percentage of minors interviewed by UNHCR in 2013 citing each factor) 

Country of 
Origin 

Societal 
Violence 

Domestic 
Abuse 

Economic 
Deprivation or 

Social 
Exclusion 

Family or 
Opportunities 
in the United 

States Other 

El Salvador 66% 20% 7% 80% 35% 

Guatemala 20% 23% 29% 84% 39% 

Honduras 44% 24% 21% 82% 34% 

Mexico 59% 17% 7% 80% 34% 

Total 48% 21% 16% 81% 35% 

Source: UNHCR, Children on the Run. 
Notes: Sums exceed 100% since the majority of the children interviewed provided multiple reasons for 
emigrating. Column categories were grouped by source author, and more detailed reasons cannot be provided. 

Economic Stagnation and Poverty 
El Salvador, Guatemala, and Honduras are each considered lower middle income economies by 
the World Bank. Per capita gross domestic product (GDP) in 2014 is estimated to be $4,014 in El 
Salvador, $3,684 in Guatemala, and $2,368 in Honduras.15 The countries have maintained what 
are viewed by most economists as generally sound macroeconomic policies in recent years, and 
enjoyed stable economic growth until the onset of the global financial crisis and U.S. recession in 
2009. At that time, the Salvadoran and Honduran economies contracted and the Guatemalan 
economy slowed significantly, demonstrating how all three countries are vulnerable to external 
shocks as a result of their open economies16 and close ties to the United States.17 Although all 
three economies have rebounded since 2010, growth rates have yet to fully recover (see Figure 
3). El Salvador posted an economic growth rate of just 1.6% in 2013, the lowest of any country in 
Central America.18  

                                                 
13 Ibid. 
14 See, for example, Women’s Refugee Commission, Forced from Home: The Lost Boys and Girls of Central America, 
October 2012; and Elizabeth G. Kennedy, “‘No Place for Children’: Central America’s Youth Exodus,” InSight Crime, 
June 23, 2014. 
15 International Monetary Fund (IMF), World Economic Outlook Database, April 2014, accessed June 2014. 
16 An open economy is an economy with relatively few barriers to trade or investment (as opposed to a closed or 
protectionist economy). Open economies are more integrated into the international market than closed economies, and 
thus more vulnerable to external shocks. 
17 Close ties means the countries are heavily reliant on exports to the United States, remittances from the United States, 
and investment from the United States. 
18 IMF, World Economic Outlook Database, April 2014, accessed June 2014. 
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Republic-Central America-United States Free Trade Agreement (CAFTA-DR) appear to be 
important in keeping apparel producers in those countries competitive in the U.S. market.23 

Economic growth and slightly higher levels of social investment have led to improved social 
conditions in the region over the past decade. Nevertheless, poverty remains widespread. 
According to the U.N. Economic Commission for Latin America and the Caribbean (ECLAC), 
about 45% of Salvadorans, 55% of Guatemalans, and 67% of Hondurans live in poverty. 
Guatemala and Honduras have the highest income disparities in Central America, exacerbated by 
the social exclusion of indigenous people and ethnic minorities.24 The top 10% of earners account 
for 47% of national income in Guatemala and 43% of national income in Honduras.25 

Crime and Violence 
El Salvador, Guatemala, and Honduras have long struggled to address high levels of crime and 
violence, but the deterioration in security conditions has accelerated over the past decade.26 
Counternarcotics efforts in Colombia and Mexico have put pressure on drug traffickers in those 
countries, leading some to battle over territory in Central America—a region with fewer resources 
and weaker institutions dedicated to addressing criminal activity.27 Increasing flows of illicit 
narcotics have coincided with rising levels of violence and have contributed to the corruption of 
government officials.  

Gangs such as Mara Salvatrucha (MS-13) and the “18th Street” gang (M-18) also play a major 
role in crime and violence in the northern triangle region, but are not significantly present in other 
Central American countries.28 The 18th Street gang was formed by Mexican youth in the Rampart 
section of Los Angeles in the 1960s who were not accepted into existing Hispanic gangs. MS-13 
was created during the 1980s by Salvadorans in Los Angeles who had fled the country’s civil 
conflict.29 Both gangs later expanded their operations to Central America. This process 
accelerated after the United States began deporting illegal immigrants, many with criminal 
convictions, back to the northern triangle region after the passage of the Illegal Immigrant 
Reform and Immigrant Responsibility Act (IIRIRA) of 1996.30 In general, Central American 

                                                 
23 If apparel produced in Asian countries gains duty-free access to the U.S. market through the proposed Trans-Pacific 
Partnership agreement (TPP), it could displace apparel manufactured with U.S. fabric in Central America, causing job 
losses in those industries. CRS Report R42694, The Trans-Pacific Partnership (TPP) Negotiations and Issues for 
Congress, coordinated by Ian F. Fergusson; and CRS Report R42772, U.S. Textile Manufacturing and the Trans-
Pacific Partnership Negotiations, by Michaela D. Platzer. 
24 Poverty rates are 17.8% in Costa Rica, 25.3% in Panama, and 58.3% in Nicaragua. Figures for Belize are 
unavailable. U.N. Economic Commission for Latin America and the Caribbean (ECLAC), Social Panorama of Latin 
America 2013, p. 50. 
25 U.N. Economic Commission for Latin America and the Caribbean (ECLAC), Statistical Yearbook for Latin America 
and the Caribbean, 2013, December 2013. 
26 For more information, see CRS Report R41731, Central America Regional Security Initiative: Background and 
Policy Issues for Congress, by Peter J. Meyer and Clare Ribando Seelke.  
27 Michael Shifter, “Central America’s Security Predicament,” Current History, February 1, 2011 
28 For background, see CRS Report RL34112, Gangs in Central America, by Clare Ribando Seelke. 
29 For the history and evolution of these gangs, see Tom Diaz, No Boundaries: Transnational Latino Gangs and 
American Law Enforcement, Ann Arbor, M.I.: University of Michigan Press, 2009 
30 IIRIRA expanded the categories of noncitizens subject to deportation and made it more difficult for foreign nationals 
to get relief from removal. 
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Migration Transit Zone Conditions and Mexico’s 
Migration Policies 
Conditions of migration facing unaccompanied children likely play a considerable role in 
determining whether they emigrate to the United States. While the persistence of economic 
stagnation, poverty, and criminal violence may explain why flows of unaccompanied minors have 
increased, the journey through Central America and Mexico to the United States has become 
more costly and dangerous. Unauthorized migrants from Central America, often lacking legal 
protection in Mexico because of their immigration status, have reportedly become increasingly 
vulnerable to human trafficking, kidnapping, and other abuses.45 Corrupt Mexican officials have 
been found to be complicit in activities such as robbery and abuse of authority.46 While Mexico 
has stepped up immigration enforcement in some areas (see below), enforcement along train 
routes frequently used by Central American child migrants continues to be lacking.47 

As U.S. border security has tightened, more unauthorized Central American migrants have 
reportedly turned to smugglers (coyotes),48 who in turn must pay money to transnational criminal 
organizations (TCOs) such as Los Zetas, to lead them through Mexico and across the U.S.-
Mexico border.49 The Administration has estimated that 75-80% of unaccompanied child migrants 
are now traveling with smugglers.50 Some smugglers have reportedly sold migrants into situations 
of forced labor or prostitution (forms of human trafficking) in order to recover their costs; other 
smugglers’ failure to pay Los Zetas has reportedly resulted in massacres of groups of migrants.51 
Mass grave sites where migrants have been executed by TCOs have been recovered in recent 
years.  

The Mexican government appears to be attempting to balance enforcement and humanitarian 
concerns in its migration policies. Implementation of its new laws and policies has been criticized 
both by those who favor more enforcement and those who favor more migrants’ rights.52 In 
addition to stepping up efforts against human trafficking and passing new laws to stiffen penalties 
for alien smuggling (2010) and human trafficking (2012), Mexico enacted a comprehensive 
migration reform law in 2011 and secondary legislation to implement that law in 2012. 
Previously, Mexico’s immigration law, the General Population Act (GPA) of 1974, limited legal 
immigration and restricted the rights of foreigners in Mexico, with unauthorized migrants subject 
to criminal penalties. In 2008, the Mexican Congress reformed the GPA to decriminalize simple 
                                                 
45 Steven Dudley, Transnational Crime in Mexico and Central America: Its Evolution and Role in International 
Migration, Woodrow Wilson International Center for Scholars & Migration Policy Institute, November 2012, 
http://www.wilsoncenter.org/sites/default/files/transnational_crime_mexico_centralamerica.pdf. 
46 Adam Isacson, Maureen Meyer, and Gabriela Morales, Mexico’s Other Border: Security, Migration, and the 
Humanitarian Crisis as the Line with Central America, Washington Office on Latin America (WOLA), June 2014, 
available at http://www.wola.org/news/new_wola_report_mexicos_other_border (hereinafter referred to as WOLA, 
Mexico’s Other Border Security.) 
47 Ibid. 
48 Human smuggling typically involves the provision of a service, generally procurement or transport, to people who 
knowingly consent to that service in order to gain illegal entry into a foreign country. For more information, see CRS 
Report RL34317, Trafficking in Persons: U.S. Policy and Issues for Congress, by Alison Siskin and Liana Rosen. 
49 See Caitlin Dickson, “How Mexico’s Cartels are Behind the Border Kid Crisis,” The Daily Beast, June 23, 2014. 
50 White House, Office of the Vice President, “Remarks to the Press with Q&A by Vice President Joe Biden in 
Guatemala,” press release, June 20, 2014. 
51 Oscar Martinez, “How the Zetas Tamed Central America’s ‘Coyotes,’” Insight Crime, May 1, 2014. 
52 WOLA, Mexico’s Other Border Security. 
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migration offenses, making unauthorized migrants subject to fines and deportation, but no longer 
subject to imprisonment. In May 2011, it passed a broader reform of the GPA.53 

Contrary to some media reports, Mexico’s 2011 law did not create a transit visa for migrants 
crossing through Mexico, as civil society groups had been advocating. As a result of the law, 
Mexico now requires visas for Central Americans entering its territory (aside from those on 
temporary work permits or those possessing a valid U.S. visa).  

According to many migration experts, implementation of Mexico’s 2011 migration law has been 
uneven. While some purges of corrupt staff within the National Migration Institute (INM) in the 
Interior Ministry have occurred in the past year, implementation of the migration law has been 
hindered by the government’s failure to more fully overhaul INM.54 Some experts maintain that 
Mexico lacks the funding and institutions to address traditional migration flows, much less the 
increasing numbers of U.S.-bound unaccompanied children that its agents are detaining. Mexico 
has only two shelters for migrant children and no foster care system in which to place those who 
might be granted asylum. 

Despite provisions to improve migrants’ rights included in the 2011 migration law, the Mexican 
government also continues to remove large numbers of Central American adult migrants, arrest 
smugglers of those migrants, and return unaccompanied child migrants to Central America.55 
According to INM, Mexico detained 86,929 foreigners in 2013, 80,079 of whom were removed 
(79,416 people were removed in 2012). Of those who were removed, some 97.4% originated in 
the northern triangle countries of Central America. In the first four months of 2014, Mexico 
removed some 24,000 people from the northern triangle countries, 9% more than during that 
period in 2013.56 Child protection officers from INM accompanied 8,577 children to their 
countries of origin in 2013 and 6,330 from January through May 2014; 99% of those children 
originated in northern triangle countries.57 

With U.S. support, the Mexican government in 2013 started implementing a southern border 
security plan that has involved the establishment of 12 naval bases on the country’s rivers and 
three security cordons that stretch more than 100 miles north of the Mexico-Guatemala and 
Mexico-Belize borders.58  

                                                 
53 Mexico’s 2011 migration reform was aimed at (1) guaranteeing the rights and protection of all migrants in Mexico; 
(2) simplifying Mexican immigration law in order to facilitate legal immigration; (3) establishing the principles of 
family reunification and humanitarian protection as key elements of the country’s immigration policy; and (4) 
concentrating immigration enforcement authority within the National Migration Institute (INM) in the Interior Ministry 
in order to improve migration management and reduce abuses of migrants by police and other officials. For a general 
description of the law in English, see Gobierno Federal de México, “Mexico’s New Law on Migration,” September 
2011, available at http://usmex.ucsd.edu/assets/028/12460.pdf. 
54 Reforms that migration experts have recommended include raising hiring standards for immigration agents, 
regulating how migrants should be treated, and strengthening internal and external controls over migration agents. 
Sonja Wolf et. al., Assessment of the National Migration Institute: Towards an Accountability System for Migrant 
Rights in Mexico, INSYDE, 2014. 
55 From January through May 2014, the Mexican government arrested 431 people for breaking provisions in the 
migration law; most of those individuals were accused of smuggling-related crimes. Gobierno de Mexico, Sistema 
Institucional de Información Estadística (SIIE), “Incidencia Delictiva del Fuero Federal, 2014.”  
56 Gobierno de Mexico, Secretaría de Gobernación, Instituto Nacional de Migración, Boletín de Estadística 
Migratorias, 2013. 2014 statistics are available at http://www.politicamigratoria.gob mx/. 
57 Gobierno de Mexico, Secretaría de Gobernación, Instituto Nacional de Migración, “Reintegra INM a Más de 14 Mil 
Niños Migrantes con sus Familias,” Boletín 31/14, June 11, 2014. 
58 The State Department has provided $6.6 million of mobile Non-Intrusive Inspection Equipment (NIIE) and 
approximately $3.5 million in mobile kiosks, operated by Mexico’s National Migration Institute, that capture the 
(continued...) 
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Factors in the United States Associated with 
Immigration of Unaccompanied Children 
Forces that potentially attract unaccompanied children to the United States may be more 
subjective than forces that cause them to leave their home countries. Unlike the prevalence of 
actual violence or deprivation associated with daily economic hardship, for instance, the 
perception of economic opportunity or the chance to obtain legal authorization to live in the 
United States may often conflict with what is legally and actually possible. Several reports 
suggest that migrant smugglers prey on potential migrants’ desperation by misleading them with 
false information about such possibilities.59  

Immigration observers have made numerous, sometimes conflicting assertions of the importance 
of one or another pull factor, relying on a range of empirical evidence. Despite considerable 
public attention, the precise combination of motives driving unaccompanied children to migrate 
to the United States remains unclear. The discussion below considers three widely cited 
motivations: economic and educational opportunity, family reunification, and recent U.S. 
immigration policies. 

Economic and Educational Opportunity60 
Unaccompanied children regularly cite economic opportunity in the United States as a reason for 
their emigration north.61 Since almost all are school-aged children, it remains unclear how this 
stated aspiration should be interpreted. Given endemic poverty in northern triangle countries, 
slow economic growth, and the large and long-standing income disparity between the triangle 
countries and the United States, it remains unclear the extent to which fluctuations in economic 
conditions in the United States actually affect children’s migration decisions.  

In the United States, current employment levels for minority youth are low relative to all other 
labor market groups.62 In the immediate term, the potential for unaccompanied children to 
participate in the U.S. labor market is constrained in most cases by lack of English language 
skills, limited educational attainment, and, given their age, the extent to which U.S. laws permit 
their labor force participation.63 Assuming they found employment, such constraints would likely 
relegate them to low-skilled, low-wage sectors of the U.S. economy.  

                                                                 
(...continued) 
biometric and biographic data of individuals transiting southern Mexico. Total State Department support is likely to 
reach at least $86.6 million. The U.S. Department of Defense (DOD) has also provided training to troops patrolling the 
border, communications equipment, and support for the development of Mexico’s air mobility and surveillance 
capabilities. WOLA, op. cit. U.S. Department of State, Bureau of International Narcotics and Law Enforcement 
Affairs, “INL Assistance for Mexico’s Southern Border Strategy,” fact sheet, June 2014. For background, see CRS 
Report R41349, U.S.-Mexican Security Cooperation: The Mérida Initiative and Beyond, by Clare Ribando Seelke and 
Kristin Finklea. 
59 The White House, Office of the Vice President, “Readout of the Vice President’s Meetings on Unaccompanied 
Minors and Immigration Reform,” press release, June 26, 2014; and “Under-age and on the move: A wave of 
unaccompanied children swamps the debate over immigration,” The Economist, June 28, 2014. 
60 Craig Elwell, Specialist in Macroeconomic Policy, Government and Finance Division, and Michael Garcia, Attorney 
in the American Law Division, both contributed to this section. 
61 UNHCR, Children on the Run. 
62 CRS Report R42519, Youth and the Labor Force: Background and Trends, by Adrienne L. Fernandes-Alcantara. 
63 The Fair Labor Standards Act (FLSA) sets 14 years of age as the minimum age for employment, and limits the 
(continued...) 
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Apart from what unaccompanied children cite as pull factors, U.S. labor market conditions likely 
affect their parents and relatives residing in the United States, which in turn, may play a critical 
role in the recent surge. Improving employment prospects, for instance, could more readily 
provide parents with the means to afford the expense of their children’s migration to this country 
and lead to greater desire for family reunification as discussed below.64 

At a national level, macroeconomic data on the U.S. economy indicate that despite overall 
improvement, considerable slack remains in labor markets, with labor force participation 
remaining weak and the unemployment rate and other measures of labor force utilization 
remaining well above most estimates of the long-run sustainable rate.65  

Labor market conditions for low-skilled workers are especially challenging. Bureau of Labor 
Statistics (BLS) employment data by educational attainment show that employment for workers 
with less than a high school diploma66 fell by about 5 million jobs between 2007 and 2014.67 
Thus, despite some indications of economy-wide recovery and U.S. labor market improvement, 
the demand for low-skill workers has not recovered over the same period that has witnessed the 
surge of unaccompanied children. 

Regarding unauthorized workers, while extensive academic scholarship has analyzed their role, 
impact, and prospects in the U.S. labor force, government reporting is hindered by data 
limitations. Government statistics, as a rule, do not capture legal status of the foreign-born 
workforce. Therefore, assessing how U.S. economic conditions serve as a magnet for typically 
low-skilled and often unauthorized workers cannot be measured directly and is usually estimated 
or inferred by assessing the employment outlook of industrial sectors most likely to employ low 
skilled and unauthorized workers. 

Research from the Pew Hispanic Center, which produces authoritative statistics on the 
unauthorized population, suggests that unauthorized workers concentrate in four low-skilled 
industrial sectors: farming; building, grounds-keeping and maintenance; construction; and food 
preparation and serving.68 With the exception of farming, the BLS projects that these occupations 
are expected to grow close to or above the average rate of all occupations in the coming decade.69 

                                                                 
(...continued) 
number of hours worked by minors under the age of 16. Unauthorized minors who file affirmatively for asylum may 
apply for work authorization after six months. For more information on asylum, see CRS Report RL32621, U.S. 
Immigration Policy on Asylum Seekers, by Ruth Ellen Wasem. 
64 Smuggling an unauthorized migrant from Central America can cost as much as $10,000. See United Nations Office 
on Drugs and Crime, Smuggling of migrants: the harsh search for a better life, 2014, http://www.unodc.org/toc/en/
crimes/migrant-smuggling.html, accessed by CRS on June 27, 2014; and Bryan Roberts, Gordon Hanson, and Derekh 
Cornwell, et al., An Analysis of Migrant Smuggling Costs along the Southwest Border, Department of Homeland 
Security, Office of Immigration Statistics, Working Paper, November 2010. 
65 CRS Report R43476, Returning to Full Employment: What Do the Indicators Tell Us?, by Marc Labonte. 
66 Half of all Central American foreign-born adults living in the United States lacked a high school diploma in 2010. 
See CRS Report R41592, The U.S. Foreign-Born Population: Trends and Selected Characteristics, by William A. 
Kandel, p. 18. 
67 U.S. Department of Labor, Bureau of Labor Statistics, Current Population Survey, Table A-4, available at 
http://www.bls.gov/webapps/legacy/cpsatab4 htm. 
68 These four sectors accounted for an estimated 73% of all unauthorized worker employment. Pew Hispanic Center, A 
Portrait of Unauthorized Immigrants in the United States, by Jeffrey S. Passel, and D’Vera Cohn, April 14, 2009. 
69 U.S. Department of Labor, Bureau of Labor Statistics, Employment Projections: 2012-2022 Summary, December 19, 
2013, http://www.bls.gov/news release/ecopro.nr0 htm, accessed June 27, 2014. 
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Hence, the economic prospects for low-skilled, low-wage, and typically unauthorized workers 
appears mixed. While employment in low-skilled sectors of the economy has suffered more and 
recovered less than that of other sectors in the past seven years since the economic downturn, the 
employment prospects for the economic sectors most likely to employ such workers appears on 
par with or above the national average. Nonetheless, perceptions of opportunities may have 
greater impact than fluctuations in U.S. economic and labor market conditions. 

Unaccompanied children also cite educational opportunity in the United States as a reason for 
their emigration north.70 Unauthorized aliens in the United States are able to receive free public 
education through high school. In 1982, the Supreme Court’s decision in Plyler v. Doe prohibited 
states from restricting access of children to public elementary and secondary education on the 
basis of immigration status.  

The Court’s ruling did not concern access to higher education, however, and both the federal 
government and some states have adopted measures that limit unlawfully present aliens’ 
eligibility for admission to public institutions of higher education, in-state tuition, or financial 
aid.71 

Family Reunification 
Family reunification is often cited as a primary reason for the recent large-scale migration of 
unaccompanied children to the United States.72 Surveyed unaccompanied children cite family 
reunification as one of the main reasons for migrating to the United States.73 The desire to reunite 
with family stems from family separation that occurs when one or both parents migrate to a 
destination country for more remunerative employment. Prior to the mid-1990s, migrants from 
Mexico and Central America who worked in the United States often returned regularly to be with 
their families in their origin countries.74 Increased border enforcement in the mid-1990s gradually 
made unauthorized entry into the United States more difficult and expensive, which had the 
unintended consequence of creating a “caging effect” by encouraging unauthorized aliens to settle 
permanently in the United States rather than working temporarily and regularly returning home.75 

Demographic and survey data provide evidence of sizable linkages between the three countries 
dominating the recent spike in unaccompanied child apprehensions and their foreign-born 
                                                 
70 UNHCR, Children on the Run. 
71 For more information, see CRS Report RL33863, Unauthorized Alien Students: Issues and “DREAM Act” 
Legislation, by Andorra Bruno; and “Noncitizens and Eligibility for HEA Federal Student Aid Programs” in CRS 
Report R43302, Postsecondary Education Issues in the 113th Congress, coordinated by David P. Smole. 
72 See for instance, Muzaffar Chishti and Faye Hipsman, “Dramatic Surge in the Arrival of Unaccompanied Children 
Has Deep Roots and No Simple Solutions,” Migration Information Source, June 13, 2014; and “Under-age and on the 
move: A wave of unaccompanied children swamps the debate over immigration,” The Economist, June 28, 2014. 
73 UNHCR, Children on the Run. 
74 Such migration patterns are fairly universal. See for example, “When Mothers and Fathers Migrate North: 
Caretakers, Children, and Child Rearing in Guatemala”, by Michelle J. Moran-Taylor, in Latin American Perspectives, 
(Vol. 35, No. 4, July, 2008), pp. 79-95; for a broader treatment, see Douglas S. Massey, “World in Patterns and 
Processes of International Migration in the 21st Century,” Paper prepared for Conference on African Migration in 
Comparative Perspective, Johannesburg, South Africa, June 4, 2003. 
75 CRS Report R42138, Border Security: Immigration Enforcement Between Ports of Entry, by Lisa Seghetti. For more 
on how U.S. immigration policy affected migration flows, see Wayne Cornelius, “Evaluating Recent US Immigration 
Control Policy: What Mexican Migrants Can Tell Us,” in Crossing and Controlling Borders: Immigration Policies and 
Their Impact on Migrants’ Journeys, ed. Mechthild Baumann, Astrid Lorenz, and Kerstin Rosenhow (Farmington, MI: 
Budrich Unipress Ltd, 2011); Douglas S. Massey, Jorge Durand, and Nolan J. Malone, Beyond Smoke and Mirrors: 
Mexican Immigration in an Era of Economic Integration (Russell Sage Foundation, 2002). 
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populations living in the United States. In 2012, the foreign-born populations from El Salvador 
(1,254,501), Guatemala (880,869), and Honduras (535,725) ranked as the 6th, 10th, and 16th largest 
groups, respectively, of all foreign born groups.76 From the perspective of the source country, 
U.N. survey data indicate that sizable percentages of children residing in these three countries 
have at least one parent living in the United States.77 Were data available on other relatives living 
in the United States, such as siblings or extended relatives, these percentages would be higher.  

The desire for family reunification is also driven by the perception that children who are not 
immediately returned to their home countries can reside with their family members for periods 
extending several years, as discussed below under “U.S. Immigration Policies.” Upon 
apprehension, unaccompanied children are immediately given a Notice to Appear (NTA) before 
an immigration judge who will adjudicate their case to remain in the United States.78 Receipt of 
an NTA indicates the start of immigration proceedings. 

Yet, by law, persons apprehended by Customs and Border Patrol (CBP) and whom CBP 
determines to be unaccompanied children from countries other than Mexico and Canada, must be 
turned over to the care and custody of Health and Human Services (HHS), Office of Refugee 
Resettlement (ORR) while they await their removal hearing.79 Unaccompanied children are 
moved from the custody of the law enforcement agency that apprehended them to a human 
services agency experienced with child welfare and family reunification. ORR is required to place 
these children in the least restrictive setting possible that accounts for the child’s best interests.80 
In an estimated 90% of these cases, children are placed with parents, siblings, and extended 
relatives who currently reside in the United States.81  

The Immigration and Nationality Act (INA) contains provisions allowing foreign nationals to 
reside lawfully in the United States if they are sponsored by parents and siblings who are U.S. 
citizens or Lawful Permanent Residents.82 However, sizable proportions of these family members 
are estimated to be unauthorized aliens.83 According to DHS, the estimated unauthorized 

                                                 
76 Other Central American countries ranked considerably lower: Nicaraguans were 31st, Panamanians were 55th, Costa 
Rican were 67th, and Belizians were 86th. Mexicans represent the largest foreign-born population residing in the United 
States. For El Salvador, the population residing in the United States is one fifth the size of population living in El 
Salvador (6.3 million). Source: 2012 American Community Survey (ACS) Public Use Micro Sample (PUMS). 
77 The figure is 49% in El Salvador, 27% in Guatemala and 47% in Honduras. By comparison, the figure for Mexico is 
22%. Source: UNHCR, Children on the Run. 
78 For more information on the processing of unaccompanied alien children, see CRS Report R43599, Unaccompanied 
Alien Children: An Overview, by Lisa Seghetti, Alison Siskin, and Ruth Ellen Wasem. 
79 The Homeland Security Act of 2002 (HSA; P.L. 107-296) divided responsibilities for the processing and treatment of 
UAC between the newly created Department of Homeland Security (DHS) and the Department of Health and Human 
Services’ (HHS) Office of Refugee Resettlement (ORR). The Trafficking Victims Protection Reauthorization Act of 
2008 (P.L. 110-457, Section 235) differentiated treatment according to whether or not unaccompanied children 
originated from the contiguous countries of Mexico and Canada. Unaccompanied alien children from Mexico and 
Canada may also be turned over to HHS-ORR if they are determined to be victims or potential victims of trafficking, if 
they claim asylum, or if they do not consent to return voluntarily. 
80 The TVPRA directed HHS to ensure that unaccompanied children “be promptly placed in the least restrictive setting 
that is in the best interest of the child.” §§235(a)-235(d) of TVPRA; 8 U.S.C. §1232(b)(2). See also “What is the “best 
interest of the child” standard, and how does it apply to immigration detention and removal decisions?” in CRS Report 
R43623, Unaccompanied Alien Children—Legal Issues: Answers to Frequently Asked Questions, by Kate M. Manuel 
and Michael John Garcia. 
81 Administration for Children and Families, Office of Refugee Resettlement, Unaccompanied Alien Children 
Program, U.S. Department of Health and Human Services, Fact Sheet, May 2014. 
82 See CRS Report R43145, U.S. Family-Based Immigration Policy, by William A. Kandel. 
83 As a policy, ORR does not inquire as to the legal status of the family member with whom the unaccompanied child is 
(continued...) 
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populations in 2012 of Salvadorans, Guatemalans, and Hondurans living in the United States was 
690,000, 560,000, and 360,000, respectively, representing 55%, 64%, and 67% of all foreign-born 
residents from those three countries living in the United States.84 

The length of time unaccompanied children can expect to wait until their removal hearing may 
play a role for incentivizing their migration to the United States. As of March 2014, the average 
wait time nationwide for all immigration proceedings was 19 months.85 However, the length of 
time until a final judgment occurs varies widely depending on appeals and individual 
circumstances.86 Surges in caseloads, such as that caused by the current influx of unaccompanied 
children, can also tax the limited resources of the immigration court system, further extending 
wait times for removal hearings, and possibly fostering a perception among foreign nationals that 
a unique opportunity exists to exploit this administrative backlog. Rumors of these backlogs and 
the potential for being reunited with family—even if temporarily—reportedly have reached 
emigrant-sending communities in Central America.87 

U.S. Immigration Policies 
The possible relationship between U.S. immigration policies (actual policies as well as 
perceptions of policies) and the surge in arrivals of unaccompanied children has been the subject 
of heated discussion among immigration observers and policy makers. It is not known if, and 
how, specific immigration policies may have influenced decisions to try to enter the United States 
unlawfully. News reports, however, suggest that perceptions of unspecified U.S. policies toward 
alien minors may have played a role. According to a June 2014 New York Times article:  

[C]hildren, parents, immigration officials, lawyers and activists interviewed say that there 
has been a subtle shift in the way the United States treats minors. 

That perception has inspired parents who have not seen their children for years to hire so-
called coyotes, guides often associated with organized crime, to bring them north. It has 
prompted other parents to make the trip with toddlers in tow, something rarely seen 
before in the region.88 

                                                                 
(...continued) 
placed. 
84 Bryan Baker and Nancy Rytina, Estimates of the Unauthorized Immigrant Population Residing in the United States: 
January 2012, Department of Homeland Security, Office of Immigration Statistics, March 2013. For comparison, the 
unauthorized proportion of the total foreign-born population for Mexico is 58%. These figures do not account for 
considerable numbers of U.S.-born children whose parents were born in these countries. For more on the demographics 
of legal status among the foreign-born, see CRS Report R41592, The U.S. Foreign-Born Population: Trends and 
Selected Characteristics, by William A. Kandel. 
85 This figure is based upon an analysis by the Transactional Records Access Clearinghouse (TRAC) of data obtained 
from the U.S. Department of Justice’s Executive Office for Immigration Review (EOIR) for all immigration cases, not 
just those involving unaccompanied children. See TRAC Immigration data, http://trac.syr.edu/phptools/immigration/
court_backlog, accessed June 2014. 
86 The 19 month figure is an average for all immigration courts, and comprises a range of periods, some of which 
extend far beyond 19 months. 
87 Jennifer Scholtes, “CBP Chief: Policies may be Fueling Spike in Minors Crossing Border Illegally,” CQ Roll Call, 
April 2, 2014; Julia Preston, “Hoping for Asylum, Migrants Strain U.S. Border,” New York Times, April 10, 2014; 
David Nakamura, “Influx of Minors across Texas Border Driven by Belief They will be Allowed to Stay in U.S.,” 
Washington Post, June 13, 2014.  
88 Frances Robles, “Wave of Minors on Their Own Rush to Cross Southwest Border,” New York Times, June 4, 2014, 
(hereinafter cited as Robles, New York Times). 
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Similarly, a June 2014 article by the Migration Policy Institute makes reference to “some 
evidence of a growing perception among Central Americans that the U.S. government’s treatment 
of minors, as well as minors traveling in family units, has softened in recent years.”89 As 
discussed below, there have been recent changes in the treatment of unaccompanied children who 
arrive in the United States, in accordance with the Trafficking Victims Protection Reauthorization 
Act of 2008. 

Much of the debate about the possible role of U.S. immigration policy in the surge has focused on 
specific policies and proposals that some may believe can offer unaccompanied children the 
prospect of a period of stay in the United States or U.S. lawful permanent resident status. A 
March 2014 Miami Herald article, after noting that many arriving children are fleeing gang 
violence, stated: 

But children are also being sent by families who believe they could qualify for 
immigration reform—if Congress ever acts on it—or for President Barack Obama’s 2012 
Deferred Action for Childhood Arrivals program known as DACA.90 

For its part, the Obama Administration maintains that the driving force behind the surge “is 
what’s happening in [the unaccompanied children’s] home countries.”91 The Administration has 
stated, however, that misinformation about U.S. policies has been a contributing factor. White 
House Domestic Policy Council Director Cecilia Muñoz, as reported by Bloomberg News in June 
2014, blamed the increase in unaccompanied children attempting to cross the border in part on 
‘misinformation’ about immigration law and administration actions regarding minors that “is 
being deliberately promulgated by criminal networks’ involved in smuggling aliens into the 
U.S.”92 Other observers who reject the argument that Administration policies are responsible for 
the surge in unaccompanied child arrivals point to “Obama’s aggressive deportation policy since 
... 2009.”93 

U.S. immigration policies and proposals – both legislative and administrative – that have been 
widely cited as possible factors in the surge or that are relevant to the treatment of 
unaccompanied children who arrive in the United States are discussed here. 

Humanitarian Forms of Immigration Relief 
As discussed above, child migrants report that they are fleeing violence, deprivation, abuse, or 
other hardships in their home countries as well as reuniting with family already in the United 
States. At issue is whether U.S. immigration policies that provide humanitarian relief to those 
who are fleeing such situations may serve as a magnet to foreign nationals. These humanitarian 
policies include asylum, relief for trafficking victims, and special immigrant status for juveniles.94 
                                                 
89 Muzaffar Chishti and Faye Hipsman, “Dramatic Surge in the Arrival of Unaccompanied Children Has Deep Roots 
and No Simple Solutions,” Migration Information Source, June 13, 2014, http://www migrationpolicy.org/article/
dramatic-surge-arrival-unaccompanied-children-has-deep-roots-and-no-simple-solutions. 
90 Chardy, Alfonso, “Number of Unaccompanied Minors Arriving Illegally in U.S. Is Rising,” Miami Herald, March 
29, 2014. Newly arriving children would not, in fact, benefit from DACA or the Senate-passed comprehensive 
immigration reform bill (S. 744) in the 113th Congress. 
91 Quoted in Robles, New York Times, op.cit. 
92 Dorning, Mike, “Obama Boosts Border Security as Unaccompanied Minors Rise,” Bloomberg News, June 20, 2014. 
93 Richard Cowen, “Waves of Immigrant Minors Present Crisis for Obama, Congress,” Reuters.com, May 28, 2014. 
94 Another possible form of relief, Temporary Protective Status (TPS), is not discussed in this report because it 
currently does not apply to unaccompanied children arriving from the northern triangle. For information on TPS, see 
CRS Report RS20844, Temporary Protected Status: Current Immigration Policy and Issues, by Ruth Ellen Wasem and 
Karma Ester. 

353

Case 1:14-cv-00254   Document 38-24   Filed in TXSD on 12/24/14   Page 22 of 26



Unaccompanied Alien Children: Potential Factors Contributing to Recent Immigration 
 

Congressional Research Service 18 

As these policies on humanitarian relief have been in place for many years, it is difficult to make 
a causal link between them and the recent surge in unaccompanied children from Central 
America. The only notable and recent revisions to the policies on humanitarian relief for 
unaccompanied children were included in the Trafficking Victims Protection Reauthorization Act 
(TVPRA) of 2008, as discussed below. 

Asylum 
Many immigration observers expect that a large proportion of unaccompanied children seeking 
immigration relief in the United States will apply for asylum. The United States has long held to 
the principle that it will not return a foreign national to a country where his or her life or freedom 
would be threatened. This principle is embodied in several provisions of the INA, most notably in 
provisions defining refugees and asylees that the Refugee Act of 1980 added to the INA.95  

In 2008, the TVPRA revised the procedures and policies for those unaccompanied children who 
file for asylum, most notably requiring that unaccompanied children from contiguous countries 
(i.e., Canada and Mexico) be screened for possible asylum claims. Subsequently, DHS opted to 
screen all unaccompanied children for possible asylum claims.96 In addition, the TVPRA gives 
U.S. Citizenship and Immigration Services (USCIS) asylum officers “initial jurisdiction over any 
asylum application filed by” an unaccompanied child.97  

To receive asylum, foreign nationals must demonstrate a well-founded fear that if returned home, 
they will be persecuted based upon one of five characteristics: race, religion, nationality, 
membership in a particular social group, or political opinion. Because “fear” is a subjective state 
of mind, assessing the merits of an asylum case rests in large part on the credibility of the claim 
and the likelihood that persecution would occur if the alien is returned home.  

Asylum claims for the current surge of unaccompanied children may be complicated by 
uncertainty as to whether their circumstances meet the criteria established by the INA for asylum 
seekers. It remains to be seen the extent to which this legal option would offer immigration relief 
to the many unaccompanied children who claim asylum on the basis of feared persecution due to 

                                                 
95 CRS Report R41753, Asylum and “Credible Fear” Issues in U.S. Immigration Policy , by Ruth Ellen Wasem. 
96 8 U.S.C. §1101 et seq. Within 48 hours DHS personnel must screen the unaccompanied child to determine that he or 
she has not been a victim of a severe form of trafficking in persons and that there is no credible evidence that the minor 
is at risk should the minor be returned to his country of nationality or of last habitual residence; that the unaccompanied 
child does not have a possible claim to asylum; and that the unaccompanied child is able to make an independent 
decision to voluntarily return to his country of nationality or of last habitual residence. 
97 §§235(a) – 235(d) of TVPRA; 8 U.S.C. §1232. Prior to the TVPRA revisions, the unaccompanied children who 
sought asylum did so during a removal proceeding before an immigration judge in the Department of Justice’s (DOJ) 
Executive Office for Immigration Review (EOIR). USCIS guidelines require that the asylum officer conduct “child-
appropriate interviews taking into account age, stage of language development, background, and level of 
sophistication.” The guidelines also note that the child’s age may affect the analysis of his or her asylum status (e.g., in 
considering whether the harm the child suffered amounts to persecution, in evaluating the child’s possibly limited 
knowledge of events, etc.). Where a child is unable to identify all relevant motives for the persecution, the guidelines 
state that “a nexus can still be found if the objective circumstances support the child’s claim that the persecutor targeted 
the child based on one of the protected grounds. If the Asylum Officer decides that an unaccompanied children in 
removal proceedings is not eligible for a grant of asylum, case processing will depend on the status of the 
unaccompanied child’s case before EOIR. The Asylum Office coordinates with Immigration and Customs Enforcement 
(ICE) for the transfer of the files of the unaccompanied children not granted asylum back to ICE. Joseph E. Langlois, 
“Updated Procedures for Minor Principal Applicant Claims, Including Changes to RAPS,” Interoffice Memorandum, 
USCIS Refugee, Asylum, and International Operations Directorate, August 14, 2007, p. 6-7; and Joseph E. Langlois, “ 
Implementation of Statutory Change Providing USCIS with Initial Jurisdiction over Asylum Applications Filed by 
Unaccompanied Alien Children,” Interoffice Memorandum, March 29, 2009 
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gang-related violence.98 Data on the percentage of unaccompanied alien children who receive 
asylum is not available.99  

Trafficking Victims 
Unaccompanied children who arrive at the U.S. border may have valid claims for immigration 
relief on the basis of being trafficking victims.100 Foreign nationals who are victims of severe 
forms of trafficking are eligible for T nonimmigrant status and ultimately lawful permanent 
residence if they meet certain conditions.101 U.S. statute defines severe forms of trafficking to 
mean: (A) sex trafficking in which a commercial sex act is induced by force, fraud, or coercion, 
or in which the person induced to perform such act has not attained 18 years of age; or (B) the 
recruitment, harboring, transportation, provision or obtaining of a person for labor or services, 
through the use of force, fraud, or coercion for the purpose of subjection to involuntary servitude, 
peonage, debt bondage, or slavery.102 

In addition to requiring that unaccompanied children from contiguous countries be screened for 
possible asylum claims, the TVPRA of 2008 requires that they be screened to determine that the 
unaccompanied child has not been a victim of a severe form of trafficking in persons.  

In March 2009, DHS issued a policy that essentially made the trafficking screening provisions 
applicable to all unaccompanied children.103 Immigration judges generally issue a relatively small 
number of T “visas” (856 in FY2013), and the number of unaccompanied alien children among 
these is unknown. 

Special Immigrant Juveniles  
More than two decades ago, Congress created an avenue for unauthorized children who become 
dependents of the court to become lawful permanent residents (LPRs).104 Any child or youth who 
was born in a foreign country; who lives without legal authorization in the United States; who has 
experienced abuse, neglect, or abandonment; and who meets other specified eligibility criteria 
may be eligible for the LPR classification of special immigrant juvenile (SIJ).  

                                                 
98 See “Can UACs obtain asylum due to gang violence in their home countries?” in CRS Report R43623, 
Unaccompanied Alien Children—Legal Issues: Answers to Frequently Asked Questions, by Kate M. Manuel and 
Michael John Garcia. 
99 Discussion with Executive Office of Immigration Review (EOIR), Legislative and Public Affairs, June 4, 2014.  
100 For more information on the difference between human trafficking, which involves forms of involuntary coercion, 
and human smuggling, which involves knowing consent, see CRS Report RL34317, Trafficking in Persons: U.S. Policy 
and Issues for Congress, by Alison Siskin and Liana Rosen. 
101 To qualify for the “T” visa, the victim of trafficking must also be: physically present in the United States, American 
Samoa, the Commonwealth of the Northern Mariana Islands, or a U.S. port of entry because of such trafficking, or to 
participate in investigative or judicial processes associated with such trafficking; have complied with any reasonable 
request for assistance to law enforcement in the investigation or prosecution of acts of trafficking unless unable to do so 
due to physical or psychological trauma, or be under the age of 18; and be likely to suffer extreme hardship involving 
unusual and severe harm upon removal. CRS Report RL34317, Trafficking in Persons: U.S. Policy and Issues for 
Congress, by Alison Siskin and Liana Rosen. 
102 §103(8) of P.L. 106-386; 22 U.S.C. 7102. 
103 U.S. Congress, Senate Committee on the Judiciary, “Trafficking Victims Protection Reauthorization Act: Renewing 
the Commitment to Victims of Human Trafficking,” testimony of DHS Acting Deputy Assistant Secretary Kelly Ryan, 
September 13, 2011. 
104 The provision was initially aimed at children of unauthorized aliens who had been abused, neglected or abandoned. 
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Among other things, TVPRA of 2008 amended the SIJ eligibility provisions to 1) remove the 
requirement that a juvenile court deem a juvenile eligible for long-term foster care and 2) replace 
it with a requirement that the juvenile court find reunification with one or both parents not viable. 
According to USCIS legal guidance, an eligible SIJ would include the following: 

[An unauthorized child] who has been declared dependent on a juvenile court; whom a 
juvenile court has legally committed to, or placed under the custody of, an agency or 
department of a State; or who has been placed under the custody of an individual or entity 
appointed by a State or juvenile court. Accordingly, petitions that include juvenile court 
orders legally committing a juvenile to or placing a juvenile under the custody of an 
individual or entity appointed by a juvenile court are now eligible.105 

SIJ status is one of the few forms of immigration relief in the INA that specifically takes into 
account the best interests of the child. By statute, ORR must consent to any court having 
jurisdiction to determine the custody status or placement of a juvenile alien in ORR custody for 
SIJ status.106 It is not known how many unaccompanied children have ultimately obtained SIJ 
status.107 

Deferred Action for Childhood Arrivals (DACA) and Legalization Proposals 
Some observers have singled out the Obama Administration’s Deferred Action for Childhood 
Arrivals (DACA) initiative and legalization provisions in proposed comprehensive immigration 
reform (CIR) legislation as possible factors in the surge of unaccompanied child arrivals. The 
DACA initiative provides temporary protection from removal to certain individuals who were 
brought to the United States before age 16 and meet other criteria. Among the criteria is 
continuous residence in the United States since June 15, 2007.108 Although new arrivals would not 
be eligible for DACA, some argue that unaccompanied children and their families falsely believe 
that they would be covered.109 

CIR legislation introduced in Congress in recent years typically has included provisions to enable 
certain unauthorized aliens to become lawful permanent residents of the United States. In 2013, 
the Senate passed a CIR bill (the Border Security, Economic Opportunity, and Immigration 
Modernization Act; S. 744) that would establish a general legalization program for unauthorized 
aliens who have been continuously physical present in the United States since December 31, 
2011, and meet other criteria; dependent spouses and children of principal applicants would have 
to have maintained continuous physical presence in the United States since December 31, 2012, 
and meet other requirements. S. 744 would provide a special pathway to LPR status for 
successful applicants under the general legalization program who entered the United States before 
age 16 and satisfy other requirements.110 Newly arriving unaccompanied children would not be 
eligible for the S. 744 legalization programs. 

                                                 
105 Letter from Donald Neufeld, Acting Associate Director, Domestic Operations, and Pearl Chang, Acting Chief, 
Office of Policy, to USCIS Field Leadership, March 9, 2009, http://www.uscis.gov/sites/default/files/USCIS/Laws/
Memoranda/Static_Files_Memoranda/2009/TVPRA_SIJ.pdf. 
106 INA 101(b)(27)(J)(iii)(I). 
107 CRS Report RL34500, Unauthorized Aliens’ Access to Federal Benefits: Policy and Issues, by Ruth Ellen Wasem, 
pp. 6-7. 
108 See CRS Report RL33863, Unauthorized Alien Students: Issues and “DREAM Act” Legislation, by Andorra Bruno. 
109 Muzaffar Chishti and Faye Hipsman, “Dramatic Surge in the Arrival of Unaccompanied Children Has Deep Roots 
and No Simple Solutions,” Migration Information Source, June 13, 2014. 
110 See CRS Report R43097, Comprehensive Immigration Reform in the 113th Congress: Major Provisions in Senate-
Passed S. 744, by Ruth Ellen Wasem. 
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Conclusion 
This report has conceptualized possible factors contributing to the recent and sizable increase in 
unaccompanied children into “push” and “pull” forces. The former comprise conventional and 
long-standing forces such as endemic poverty and lack of economic opportunity, as well as recent 
causes, such as the rise of gangs and drug trafficking organizations that have destabilized El 
Salvador, Guatemala, and Honduras and severely limited these countries’ ability to protect their 
youth. The latter include more subjective factors, such as aspirations for employment and 
education, the desire to reunite with family members, and perceptions related to U.S. immigration 
policies.  

With information relatively scare, and circumstances changing rapidly, it becomes challenging to 
accurately measure or gauge which factors are the most important drivers of the current surge. 
For example, surveys by organizations with distinct goals may sometimes yield findings that 
place substantially more emphasis on one factor over another. Absent full scale representative 
information, it may be difficult to draw conclusions about the magnitude of any single factor or 
its relative strength over another. As noted above, the division between push and pull factors blurs 
as multiple factors affect individuals making personal decisions to migrate.  
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GUATEMALA 2013 HUMAN RIGHTS REPORT 
 
EXECUTIVE SUMMARY 
 
Note: This report was updated 3/18/14; see Appendix H: Errata for more 
information. 
 
Guatemala is a multi-party constitutional republic.  In November 2011 Otto Perez 
Molina of the Patriot Party won the presidential election for a four-year term that 
began in January 2012.  International observers considered the election generally 
free and fair.  In some instances civilian authorities failed to maintain effective 
control over the security forces.  Members of the security forces committed human 
rights abuses. 
 
Principal human rights abuses included widespread institutional corruption, 
particularly in the police and judicial sectors; police and military involvement in 
serious crimes such as kidnapping, drug trafficking, and extortion; and societal 
violence, including often lethal violence, against women. 
 
Other human rights problems also included abuse and mistreatment by National 
Civil Police (PNC) members; harsh and life-threatening prison conditions; 
arbitrary arrest and detention; prolonged pretrial detention; failure of the judicial 
system to ensure full and timely investigations and fair trials; and failure to protect 
judicial officials, witnesses, and civil society representatives from intimidation and 
threats.  There were also killings of journalists and trade unionists; sexual 
harassment and discrimination against women; child abuse, including commercial 
sexual exploitation of children; discrimination and abuse of persons with 
disabilities; and trafficking in persons.  Other problems included marginalization of 
indigenous communities and ineffective demarcation of their lands, discrimination 
on the basis of sexual orientation and gender identity, and ineffective enforcement 
of labor and child labor laws. 
 
The government cooperated with the UN-backed International Commission 
Against Impunity in Guatemala (CICIG) and took steps to prosecute officials who 
committed abuses.  Impunity, however, continued to be widespread. 
 
Considerable violence was attributed to gangs, organized crime, and narcotics-
trafficking organizations; however, corruption and inadequate investigation and 
prosecution of such crimes made factual attribution for crimes difficult. 
 

358

Case 1:14-cv-00254   Document 38-25   Filed in TXSD on 12/24/14   Page 2 of 31



 GUATEMALA 2 

Country Reports on Human Rights Practices for 2013 
United States Department of State • Bureau of Democracy, Human Rights and Labor 

Section 1. Respect for the Integrity of the Person, Including Freedom from: 
 
a. Arbitrary or Unlawful Deprivation of Life 
 
The PNC and its Office of Professional Responsibility (ORP), which is the 
mechanism for investigating security force abuse, did not provide the total annual 
number of accusations of killings involving PNC agents at year’s end.  There were 
no reports that the government committed politically motivated killings. 
 
On August 8, a court convicted former criminal investigations director of the PNC 
Victor Hugo Soto Dieguez and sentenced him to 33 years in jail for the 
extrajudicial killing of three inmates who escaped from the El Infiernito prison in 
2005 and seven inmates who escaped from the Pavon prison in September 2006.  A 
court also convicted and sentenced PNC agents Axel Arnoldo Martinez and Victor 
Manuel Ramos Molina to 25 years in jail for the same crimes.  
 
On May 10, a three-judge panel found former dictator Efrain Rios Montt guilty of 
genocide and crimes against humanity and sentenced him to 80 years in prison.  On 
May 20, the Constitutional Court overturned the conviction on procedural grounds 
and returned the case to a different panel for rehearing. 
 
According to government statistics, in the first nine months of the year, there were 
4,661 violent deaths reported throughout the country, compared with 4,412 violent 
deaths for the same period in 2012, a 5.6 percent increase. 
 
b. Disappearance 
 
There were no reports of politically motivated disappearances. 
 
On September 21, a court convicted Israel Miranda Ramirez and sentenced him to 
50 years in prison for abuse of power and the forced disappearance of four PNC 
investigators in March 2012. 
 
In June 2012, authorities arrested 11 PNC agents in the kidnapping of Byron 
Eduardo Lopez Moreno and the attempted kidnapping of Mexican national 
Francisco Bravo Navarro in May 2012; the agents were members of Police District 
13 in Guatemala City’s Zone 10.  In October 2012, the Fifth First Instance Court 
closed the case citing lack of evidence, and on February 1, the Third Appeals Court 
confirmed that decision.  
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On April 22, authorities arrested five PNC agents for kidnapping a woman in 2008 
in the municipality of San Pedro in San Marcos Department. 
 
On September 20, a court convicted Hector Bol de la Cruz and Jorge Humberto 
Gomez Lopez and sentenced them to 40 years in jail for the 1984 forced 
disappearance of student leader and trade union activist Edgar Fernando Garcia.  
 
In August 2012 judges convicted former police commander Pedro Garcia 
Arredondo for the 1981 forced disappearance of student Edgar Saenz Calito and 
sentenced Arredondo to 70 years in jail.  An appeals court upheld the sentence on 
May 20. 
 
c. Torture and Other Cruel, Inhuman, or Degrading Treatment or 
Punishment 
 
Although the constitution and the law prohibit torture and other cruel, inhuman, or 
degrading treatment or punishment, there were credible reports of abuse and other 
mistreatment by PNC members. 
 
On April 5, a court convicted PNC Agent Marvis Florian Lemus and sentenced 
him to 61 years in jail for the rape of a 12-year-old girl he illegally detained for 11 
months. 
 
Prison and Detention Center Conditions 
 
Prison conditions were harsh and life threatening, with multiple instances of 
killings of inmates by other inmates.  No cases were investigated or trials held in 
these incidents.  Sexual assault, inadequate sanitation and medical care, and gross 
overcrowding continued to place prisoners at significant risk. 
 
Physical Conditions:  Prison overcrowding continued to be a problem.  According 
to the prison system registry, as of August 2, there were 16,244 inmates, including 
1,412 women, held in facilities designed to hold 6,742 persons.  There were 876 
juveniles under the custody of the Secretary of Social Welfare. 
 
Physical conditions included wholly inadequate sanitation and bathing facilities, 
dental and medical care, ventilation, temperature control, and lighting.  Prisoners 
had difficulty accessing potable water, complained of inadequate food, and often 
had to pay for additional sustenance.  Illegal drug sales and use continued to be 
widespread.  Prison officials continued to report a loss of safety and control, 
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including escape attempts, gang fights, the inability to control the flow of goods 
into prisons, and the fabrication of weapons.  Prisoners continued to direct criminal 
activity both inside and outside of prisons.  The prison guard force did not control 
prisoners effectively. 
 
On February 15, inmate Byron Lima Oliva, serving a 20-year conviction for 
complicity in the murder of Bishop Gerardi, was arrested while out of prison.  
Penitentiary System Director Luis Gonzalez Perez had, without the mandatory 
court order, authorized Lima to visit a dentist in the morning.  A routine highway 
checkpoint intercepted Lima after 6 p.m.  Gonzalez was fired for the incident, and 
Lima remained in custody at the Pavoncito Prison. 
 
From January to October, according to the Penitentiary System, 38 prisoners died 
while in prison, 34 of whom died of natural causes.  No further information was 
available on the causes for the other four deaths. 
 
Conditions for male and female prisoners were usually comparable throughout the 
country.  The media and nongovernmental organizations (NGOs) noted, however, 
that female and juvenile inmates faced continuing physical and sexual abuse.  
Female inmates reported unnecessary body searches and verbal abuse by prison 
guards.  Children under three years of age could live in prison with their mothers, 
although the penitentiary system provided inadequate food for young children, and 
many suffered from illness.  Lesbian, gay, bisexual, and transgender (LGBT) rights 
groups noted that other prisoners often sexually assaulted gay and transgender 
individuals. 
 
Occasionally, authorities held together male and female detainees in immigration 
facilities, held pretrial detainees with convicted prisoners, and held juveniles with 
adults. 
 
Administration:  The government’s independent human rights ombudsman, whose 
responsibilities also include prisoner rights, does not have authority to act on 
behalf of prisoners and detainees regarding alternatives to incarceration for 
nonviolent offenders, circumstances of confinement of juvenile offenders, or 
procedural improvements to ensure prisoners do not serve beyond the maximum 
sentence for the charged offense.  Recordkeeping remained inadequate.  
Authorities used alternatives to sentencing for nonviolent offenders. 
 
Prisoners and detainees had reasonable access to visitors and could observe their 
religious practices.  While the law requires authorities to permit prisoners and 
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detainees to submit complaints to judicial authorities without censorship and to 
request investigation of credible allegations of inhumane conditions, authorities 
failed to investigate most allegations of inhumane conditions and treatment or to 
document the results of such investigations in a publicly accessible manner. 
 
Independent Monitoring:  The government permitted visits by local and 
international human rights groups, the Organization of American States (OAS), 
public defenders, and religious groups. 
 
d. Arbitrary Arrest or Detention 
 
The constitution and law prohibit arbitrary arrest and detention, but there were 
credible reports of extrajudicial arrests, illegal detentions, and denial of timely 
access to a magistrate and hearing as required by law. 
 
Role of the Police and Security Apparatus 
 
The PNC, overseen by the Ministry of Government and headed by a director 
general appointed by the ministry, has responsibility for law enforcement and 
maintenance of order in the country.  The military focuses primarily on operations 
in defense of the country; however, the army was increasingly utilized in internal 
security and policing.  The Ministry of National Defense oversees the military.  
Civilian authorities in some instances failed to maintain effective control over the 
PNC and the army, and the government lacked effective mechanisms to investigate 
and punish abuse and corruption.  There were reports of impunity involving 
security forces during the year.  The PNC remained understaffed, inadequately 
trained, and insufficiently funded, all of which substantially impeded its 
effectiveness. 
 
While no active members of the military served in the police command structure, 
the government continued to employ the military along with police units in 
response to rising crime.  The level of impunity for security forces accused of 
committing crimes was high.  In cases in which police forces were implicated, the 
ORP is charged with internal investigations; the Public Ministry is responsible for 
external investigations.  To reform the police forces, a Police Reform Commission, 
established under the previous administration, has a legal mandate to make 
necessary changes. 
 
Police impunity for criminal activities continued to be a serious problem.  There 
were credible reports that individual PNC officers and some police units or persons 
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disguised as police officers stopped cars and buses to demand bribes or steal 
private property and in some cases kidnapped, assaulted, and raped victims.  Police 
and immigration officials reportedly extorted and mistreated persons attempting to 
enter the country illegally.  The PNC routinely transferred officers suspected of 
wrongdoing rather than investigating and punishing them. 
 
Police continued to threaten persons engaged in commercial sexual activities with 
false drug charges to extort money or sexual favors and harassed LGBT persons 
with similar threats.  Critics accused police of indiscriminate and illegal detentions 
when conducting anti-gang operations in some high-crime neighborhoods.  
Security officials allegedly arrested and imprisoned suspected gang members 
without warrants or on false drug charges.  There were press reports of police 
involvement in kidnappings for ransom.  The ORP and the Public Ministry 
reported that during the year numerous complaints were filed against PNC 
personnel for kidnapping. 
 
The ORP conducted internal investigations of misconduct by police officers.  In 
the first 10 months of the year, the ORP reported receiving 1,461 complaints 
alleging misconduct of police personnel. 
 
The PNC reported it trained 2,035 cadets in human rights and professional ethics.  
By year’s end the Ministry of National Defense had not released the number of 
military officers and soldiers receiving human rights training. 
 
Arrest Procedures and Treatment of Detainees 
 
The law requires presentation of a court-issued warrant to a suspect prior to arrest 
unless the suspect is caught in the act of committing a crime.  Police may not 
detain a suspect for more than six hours without bringing the case before a judge.  
Authorities did not regularly respect this right, however, and some detainees were 
not promptly informed of the charges filed against them.  After suspects are 
arraigned, the prosecutor generally has three months to complete the investigation 
and file the case in court, or seek a formal extension of the detention period.  The 
law prohibits the execution of search warrants between 6:00 p.m. and 6:00 a.m. 
unless the government has declared a state of siege.  The law provides for access to 
lawyers and bail for most crimes.  The government provides legal representation 
for indigent detainees, and detainees have access to family members.  A judge has 
the discretion to determine whether bail is necessary or permissible for pretrial 
detainees. 
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Arbitrary Arrest:  There were no reliable data on the number of arbitrary 
detentions, although most accounts indicated that police forces continued to ignore 
writs of habeas corpus in cases of illegal detention, particularly during 
neighborhood anti-gang operations.  No detailed reporting from ORP or NGOs was 
available by year’s end. 
 
Pretrial Detention:  The law establishes a three-month limit for pretrial detention, 
but authorities regularly held detainees past their legal trial or release dates.  
Authorities did not release some prisoners in a timely fashion after completing full 
sentences due to the failure of judges to issue the necessary court order or other 
bureaucratic problems.  As of August 14, prison system records indicated 50 
percent of prisoners were in pretrial detention. 
 
e. Denial of Fair Public Trial 
 
The constitution and the law provide for an independent judiciary.  The judicial 
system failed to provide fair or timely trials due to inefficiency, corruption, 
insufficient personnel, and intimidation of judges, prosecutors, and witnesses. 
 
Judges, prosecutors, plaintiffs, and witnesses continued to report threats, 
intimidation, and surveillance, most often from drug-trafficking organizations.  By 
the end of September, the special prosecutor for crimes against judicial workers 
had received 213 complaints of threats or aggression against workers in the judicial 
branch, compared with 145 in 2012. 
 
The Ministry of Government assigned police officers to CICIG to enhance judicial 
security.  The CICIG-vetted prosecutor unit, created by the Public Ministry, 
continued to be directly supervised by a senior prosecutor with CICIG.  According 
to CICIG, it participated in the investigation of 57 high-profile cases, including 
extrajudicial executions, extortion, trafficking in persons, improper adoptions, 
corruption, and drug trafficking.  CICIG prosecuted the Gasofa case, which 
involved a gasoline-smuggling network including PNC and customs official.  
Several CICIG cases culminated in convictions, such as the August 8 conviction of 
former chief of criminal investigations of the PNC Victor Hugo Soto Dieguez and 
former police investigators Axel Arnoldo Martinez Arriaza and Victor Manuel 
Ramos Molina.  Soto was sentenced to 33 years in jail and the others 25 years for 
the extrajudicial killing of 10 inmates between 2005 and 2006.  Also notable were 
the September 30 convictions of former police chief Baltazar Gomez, former PNC 
chief of antinarcotics Nelly Judith Bonilla, and police officer Fernando Carrillo 
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Garcia.  All three were convicted and sentenced to 16 years in jail for storing, 
dealing, and trafficking drugs. 
 
There was no reporting available regarding witnesses killed during the year. 
 
The Supreme Court continued to seek the suspension of judges and conduct 
criminal investigations for improprieties or irregularities in cases under its 
jurisdiction.  The Judicial Disciplinary Unit investigated 978 complaints of 
wrongdoing, held hearings for 390 complaints, and applied sanctions to several 
cases, ranging from written notice to 30-day suspension. 
 
Trial Procedures 
 
The constitution provides for the right to a fair public trial, the presumption of 
innocence, the right to be present at trial, and the right to counsel in a timely 
manner.  The law requires attorneys be provided at government expense for 
defendants facing criminal charges if the defendant cannot find or afford an 
attorney.  Defendants and their attorneys have access to government-held evidence 
relevant to their case, and they may confront adverse witnesses and present their 
own witnesses and evidence.  The law provides for plea bargaining and the right of 
appeal.  Three-judge panels render verdicts, and there are no trials by jury.  The 
law provides for oral trials and mandates language interpretation for those needing 
it; however, courts did not always provide language interpretation.   
 
The Public Ministry, acting semi-independently of the executive branch, may 
initiate criminal proceedings on its own or in response to a complaint.  Private 
parties may participate in the prosecution of criminal cases as plaintiffs.  Lengthy 
investigations and frequent procedural motions by both defense and prosecution 
often led to excessively long pretrial detention, frequently delaying trials for 
months or years. 
 
Political Prisoners and Detainees 
 
There were no reports of political prisoners or detainees. 
 
Civil Judicial Procedures and Remedies 
 
Individuals and organizations had access to administrative and judicial remedies to 
bring lawsuits seeking damages for, or cessation of, a human rights violation or 
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other alleged wrongs.  While the judiciary was generally impartial and independent 
in civil matters, it suffered from inefficiency and institutional weaknesses. 
 
f. Arbitrary Interference with Privacy, Family, Home, or Correspondence 
 
The constitution and the law prohibit such actions, and the government generally 
respected these prohibitions. 
 
Section 2. Respect for Civil Liberties, Including: 
 
a. Freedom of Speech and Press 
 
The law provides for freedom of speech and press, and the government generally 
respected these rights; however, criminal intimidation of journalists resulted in 
significant self-censorship. 
 
Press Freedoms:  Despite laws supporting freedom of the press, many journalists 
were the victims of threats, harassment, and violence.  Reporters covering 
organized crime, including its links to corrupt public officials, acknowledged 
practicing self-censorship, recognizing the danger investigative journalism posed 
to them and their families.  The independent media were active and expressed a 
wide variety of views, but difficulty obtaining licenses to operate community radio 
stations and accessing some information limited press freedom. 
 
Violence and Harassment:  Members of the press continued to report that violence 
and impunity impaired the practice of free and open journalism.  The press 
reported that numerous threats by public officials and criminal organizations 
increased journalists’ sense of vulnerability. 
 
During the year unidentified assailants killed four journalists in separate attacks.  It 
was unclear whether the journalists were targeted because of their profession.  The 
government established a task force to investigate these killings and any potential 
linkages to the journalists’ professions. 
 
The Public Ministry reported it received 113 complaints of attacks and other acts 
of intimidation against journalists as of the end of September. 
 
Censorship or Content Restrictions:  Members of the press reported receiving 
pressure, threats, and retribution by various public officials regarding the selection 
and content of their reporting.  Some owners and members of the media also 
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accused the government of following a discriminatory advertising policy, 
penalizing or rewarding print and broadcast media based upon whether news or 
commentary was perceived as supportive or critical of the administration. 
 
In August Jose Ruben Zamora, director of El Periodico newspaper, claimed the 
government attempted to force the closure of his newspaper by withholding 
government advertising and enforcing a de facto but undeclared boycott by private 
sector advertisers because his paper was critical of the administration.  
 
Nongovernmental Impact:  Organized crime exerted violent influence over media 
outlets and reporters, frequently threatening individuals for reporting on criminal 
activities and warning journalists not to write or publish reports about crimes. 
 
Private companies were also accused of criminalizing the work of journalists.  On 
July 25, Prensa Libre reporter Ricardo Miranda accused the sugar plantation El 
Pilar of illegal intimidation and filed a complaint in a local court.  El Pilar had sued 
Miranda for defamation because of Miranda’s reporting on El Pilar’s 
contamination of a local river.  The defamation suit against Miranda and Miranda’s 
countersuit remained open at year’s end. 
 
Internet Freedom 
 
There were no government restrictions on access to the internet or credible reports 
that the government monitored e-mail or internet chat rooms without appropriate 
legal authority.  According to the International Telecommunication Union, 3 
percent of households had access and 16 percent of the population used the internet 
in 2012. 
 
Academic Freedom and Cultural Events 
 
There were no government restrictions on academic freedom or cultural events. 
 
b. Freedom of Peaceful Assembly and Association 
 
The constitution provides for freedom of assembly and association, and the 
government generally respected these rights; however, there were reports of 
security forces using excessive force against demonstrators. 
 
Freedom of Assembly 
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HONDURAS 2013 HUMAN RIGHTS REPORT 
 
EXECUTIVE SUMMARY 
 
Honduras is a constitutional, multiparty republic.  Juan Orlando Hernandez won 
the presidency on November 24 in an election that international observers 
generally recognized as transparent, credible, and reflected the will of the 
Honduran electorate.  Civilian authorities failed at times to maintain effective 
control over the security forces.  Members of security forces committed human 
rights abuses and were turned over to the civilian justice system. 
 
Among the most serious human rights problems were corruption, intimidation, and 
institutional weakness of the justice system leading to widespread impunity; 
unlawful and arbitrary killings by security forces, organized criminal elements, and 
others; and harsh and at times life-threatening prison conditions. 
 
Pervasive societal violence persisted.  There continued to be reports of killings in 
rural areas, including the Bajo Aguan region, of indigenous people, agricultural 
workers, bystanders, private security guards, and security forces related to land 
disputes, infrastructure development projects, organized crime, and other factors.  
Other human rights problems included violence against detainees; lengthy pretrial 
detentions and failure to provide due process of law; threats against journalists; 
corruption in government; violence against and harassment of women; child 
prostitution and abuse; trafficking in persons; encroachment on indigenous lands 
and discrimination against indigenous and Afro-descendent communities; violence 
against and harassment of lesbian, gay, bisexual, and transgender (LGBT) persons; 
ineffective enforcement of labor laws; and child labor. 
 
The government took steps to prosecute and punish officials who committed 
abuses, but corruption, intimidation, and the poor functioning of the justice system 
were serious impediments to the protection of human rights.  There continued to be 
instances in which military or police officials suspected of human rights violations 
were not investigated or punished. 
 
Organized criminal elements, including local and transnational gangs and narcotics 
traffickers, were significant perpetrators of violent crimes in the country and 
committed acts of murder, extortion, kidnapping, torture, human trafficking, and 
intimidation of journalists and human and worker rights defenders. 
 
Section 1. Respect for the Integrity of the Person, Including Freedom from: 
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a. Arbitrary or Unlawful Deprivation of Life 
 
There were reports that members of the security forces committed arbitrary or 
unlawful killings.  The Public Ministry, through the Office of the Special 
Prosecutor for Human Rights and other offices, directs investigations of cases in 
which a member of a security force has participated in the death of a civilian, and 
such cases are tried in civilian courts. 
 
In March members of the military (operating pursuant to the December 2011 
temporary military policing decree) responded to reports of a shooting in a 
neighborhood of San Pedro Sula.  A shoot-out ensued between military and armed 
civilians.  One civilian was killed and four persons were injured, including one 
soldier and three civilians.  Five military members were arrested for homicide and 
attempted homicide, and the case was in process through the Office of the Special 
Prosecutor for Human Rights in San Pedro Sula. 
 
In August family members alleged that members of security forces beat to death 
15-year-old Jose Eduardo Aguilera Gonzalez after he was detained as a suspect in 
the killing of a transit police officer.  At year’s end the Office of the Special 
Prosecutor for Human Rights was investigating the case. 
 
In June a civilian trial began against members of the military charged in the May 
2012 killing of 15-year-old Ebed Jassiel Yanes Caceres and the crime’s cover-up.  
The Office of the Special Prosecutor for Human Rights charged Eleazar Abimael 
Rodriguez of the First Infantry Battalion with homicide and abuse of authority, and 
Felipe de Jesus Rodriguez of the First Infantry Battalion and Josue Antonio Sierra 
of the First Special Forces Battalion with obstruction of justice and dereliction of 
duty.  Several members of military leadership also were implicated in the cover-up, 
and pretrial proceedings began against them in June.  Authorities accused Jesus 
Alberto Marmol Yanes, Raynel Enrique Funez Ponce, Juan Ruben Giron Reyes, 
Mariano Mendoza Maradiaga, Juan Jose Flores Alvares, and Jose Emiliano Novoa 
Funez of cover-up and abuse of authority.  At year’s end all were subject to court-
ordered measures in lieu of imprisonment, with the exception of Eleazar Abimael 
Rodriguez, who was incarcerated pending trial. 
 
In October the Public Ministry and police detained five current and former 
members of the National Police as suspects in the December 2012 homicide of 
Eduardo Alejandro Coello Chavez, the son of the former Honduran ambassador to 
the Organization of American States. 
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In August a court convicted four former police officers of the high-profile 2011 
killings of university students Carlos David Pineda and Rafael Alejandro Vargas 
Castellanos and the ensuing cover-up.  As of November two additional suspects in 
the killing remained at large, and charges against the other two suspects were 
pending. 
 
On November 5, a court found Marvin Noel Andino guilty of the killing of 
anticorruption activist and antinarcotics advisor Alfredo Landaverde in 2011.  At 
year’s end the investigation continued in search of the intellectual authors of the 
crime. 
 
Violence related to land conflicts and criminal interests in the Bajo Aguan region 
continued, but the number of violent deaths decreased to an estimated 16 as of 
September, from an estimated 40 in 2012, according to government statistics.  The 
regional Office of the Special Prosecutor for Human Rights in La Ceiba was 
investigating three of five allegations of human rights abuse in the Aguan region 
from 2012, and two cases were in judicial proceedings.  Human rights 
organizations in the region stated that victims often did not file complaints of abuse 
due to fear of repercussions.  Investigators pointed to a lack of resources and 
obstruction by field workers and some human rights nongovernmental 
organizations (NGOs) as causes for the lack of progress in investigations.  A 
military task force continued operations to restore order in the region by 
confiscating illegal weapons and drugs, and executing legal property eviction 
orders. 
 
b. Disappearance 
 
There were no reports of politically motivated disappearances.  In May the press 
reported five cases in which suspected gang members disappeared after encounters 
with police.  At year’s end police were investigating the disappearances. 
 
c. Torture and Other Cruel, Inhuman, or Degrading Treatment or 
Punishment 
 
Although the constitution and law prohibit such practices, human rights NGOs 
reported receiving complaints of police abuse both on the street and in municipal 
detention centers.  The special prosecutor for human rights reported receiving 16 
complaints of torture by members of security forces.  As of September 
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investigations continued in 12 of those cases, one case was closed, and three were 
in judicial processing. 
 
Prison and Detention Center Conditions 
 
Prison conditions did not meet international standards and were harsh and life 
threatening due to overcrowding, insufficient access to food and water, violence, 
abuses by prison officials, and the influence of organized crime. 
 
Physical Conditions:  Overcrowding was a significant risk to prisoner welfare.  The 
country had 24 prisons, 23 of them for men.  As of September the total prison 
population was 12,969 in a system with a designed capacity of 8,603.  There were 
521 women in prison. 
 
Authorities generally held female prisoners in a separate facility under conditions 
similar to those of male prisoners, but held some in separate areas of men’s 
prisons.  Children up to the age of three could stay with their mothers in prison. 
 
Four juvenile detention centers operated under the supervision of the Institute of 
the Child and Family.  The government did not implement reforms approved in 
2012 intended to replace the institute with a different entity due to charges of 
widespread corruption.  The number of minors in juvenile detention centers 
increased from 240 in 2012 to 356 as of September.  Judges tended to place minors 
in the centers due to lack of educational or reform programs outside the juvenile 
detention system. 
 
Authorities often held pretrial detainees together with convicted prisoners. 
 
In September court proceedings began against the former director of the 
Comayagua prison and three penitentiary police for culpability in the 2012 fire that 
killed 358 prisoners. 
 
Prisoners suffered from severe overcrowding, malnutrition, lack of adequate 
sanitation and medical care, and, in some prisons, lack of adequate ventilation and 
lighting.  Due to budget cuts, authorities provided prisons the equivalent of 50 
cents per prisoner per day for food.  In most prisons access to potable water was 
limited to prisoners who purchased bottled water or had water filters in their cells.  
Due to overcrowding and lack of adequate training of prison staff, prisoners were 
subject to various abuses, including rape by other inmates.  Prisons lacked trained 
personnel to ensure the psychological and physical well-being of inmates, and 
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some prisons lacked sufficient security personnel.  The media reported multiple 
prison riots and violent confrontations between gang members throughout the year. 
 
The ready access of prisoners to weapons and other contraband, impunity for 
inmates who attacked other inmates, inmate escapes, and threats by inmates and 
their associates outside prison against prison officials and their families contributed 
to an unstable and dangerous environment in the penitentiary system.  Authorities 
held prisoners from rival gangs in separate facilities or in separate areas of the 
same prison to reduce gang violence.  In some facilities prisoners themselves 
controlled their own areas while prison staff provided security outside the 
perimeter of each living unit and facility. 
 
In August the military began to monitor the outer perimeters of the two largest 
prisons following the killing of three gang-affiliated prisoners by nonaffiliated 
prisoners who used AK-47s and grenades in the attack. 
 
There were credible reports from human rights organizations that prison officials 
used excessive force against prisoners, including beatings, in addition to isolation 
and threats. 
 
Persons with mental illnesses, as well as those with tuberculosis and other 
infectious diseases, were held with the general prison population.  Authorities at 
the National Penitentiary in Tamara reported that their facility was the only prison 
in the country with an antiretroviral treatment program, but it did not have 
necessary materials to test for or diagnose HIV/AIDS, tuberculosis, or diabetes.  In 
addition the surgical unit lacked anesthesia, surgical gloves, and needles. 
 
Administration:  In December 2012 the National Congress passed a prison reform 
law, which, among other things, created the National Penitentiary Institute, an 
autonomous institution linked to the Secretariat of State of Interior, to manage the 
country’s prisons.  Public defenders and judges assisted in seeking alternatives to 
incarceration for nonviolent offenders to alleviate overcrowding; addressing the 
status and circumstances of confinement of juvenile offenders; and improving 
pretrial detention, bail, and recordkeeping procedures to ensure that prisoners did 
not serve beyond the maximum sentence for the charged offense.  The legal 
department of every prison also handled recordkeeping, but recordkeeping 
procedures were inadequate and resulted in some prisoners serving time in prison 
longer than their sentence. 
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Prisoners could transmit concerns directly to the director of the prison in which 
they were incarcerated, who transferred the complaints to the director of the 
National Penitentiary Institute.  The national human rights commissioner also 
received complaints and conducted investigations.  The 2012 prison law created a 
department of human rights and an inspector general office within the new 
institute.  NGO and official investigation results were available to the public. 
 
Authorities generally permitted inmates to have access to visitors, including in 
some cases women in prostitution, and religious services of their choice.  They also 
permitted inmates to submit complaints to judicial authorities without censorship 
and to request investigation of inhumane conditions.  The director of prisons held 
meetings with human rights organizations. 
 
Independent Monitoring:  The government generally permitted prison visits by 
independent local and international human rights observers, including the 
International Committee of the Red Cross (ICRC). 
 
Improvements:  The Secretariat of State of Security continued a major prison 
reform program begun in 2010 involving the construction of new facilities to 
reduce overcrowding, separate the most dangerous prisoners from nonviolent 
offenders, and promote rehabilitation.  The ICRC undertook programs to improve 
water and electrical systems at some prisons. 
 
d. Arbitrary Arrest or Detention 
 
The constitution and law prohibit arbitrary arrest and detention, but human rights 
NGOs reported that authorities at times failed to enforce these prohibitions 
effectively. 
 
Role of the Police and Security Apparatus 
 
The Secretariat of State of Security oversees most police operations, including 
those of the National Police, National Preventive Police, Criminal Investigation 
Division, Transit Police, Border Police, and Tourist Police.  The National Police 
maintain internal security.  The armed forces are responsible for external security 
but also have some domestic security responsibilities.  A December 2011 decree 
grants the military policing powers for a 90-day period under special 
circumstances, including at the request of the secretary of state for security.  
Authorities continued to renew this power at the end of each 90-day period 
following the enactment of the decree.  In August the government created a new 
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military police unit, which reported to military authorities but conducted operations 
approved by civilian security and defense officials.  The training program for the 
new military police included human rights training. 
 
Corruption and impunity continued to be serious problems within the security 
forces.  Some members of the police participated in crimes with local and 
international criminal organizations.  The Directorate General for the Investigation 
and Evaluation of the Police Career (DIECP) was responsible for police oversight.  
By the end of 2012, there were 687 administrative and criminal complaints against 
members of police forces related to allegations of conduct not befitting an officer, 
abuse of authority, police brutality, robbery, and homicide.  Of those complaints, 
the DIECP concluded investigations in 280 cases as of July 30.  The DIECP 
transmitted 44 of the 280 cases to the Public Ministry, which began judicial 
proceedings in 26 of the 44 cases.  The remaining 407 complaints remained under 
investigation.  Very few investigations were resolved. 
 
The secretary of state of security took some steps to reform security forces.  As of 
August the secretariat implemented background checks of more than 800 police 
officers, stopped paying more than 2,000 phantom police officers, removed from 
supervisory positions a number of officers across all sections of the police, and 
introduced global positioning system (GPS) technology to monitor police 
movements.  Despite these steps, NGOs continued to criticize the Secretariat of 
State of Security for failing to remove hundreds of officers who failed background 
checks.  Some NGOs collaborated with the Public Security Reform Commission, 
established in 2012 to recommend reforms to the criminal justice system, to 
propose reforms including police training curricula focused on human rights and a 
police code of ethics. 
 
As of August the Police Education System and the Criminal Investigation School 
provided approximately 200 hours of human rights-related training to members of 
the National Police at all levels. 
 
Arrest Procedures and Treatment of Detainees 
 
The law provides that police can arrest a person only with a court order unless the 
arrest is made during the commission of a crime, there is strong suspicion that a 
person has committed a crime and may evade criminal prosecution, a person is 
caught with evidence related to a crime, or a prosecutor has ordered the arrest.  The 
law requires police to inform a person of the grounds for arrest and bring the 
detainee before a competent authority within 24 hours.  It stipulates that the 
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prosecutor has 24 hours to decide if there is probable cause for indictment.  A 
judge then has 24 hours to decide whether to issue a temporary detention order that 
may last up to six days, by which time the judge must hold a pretrial hearing to 
examine probable cause and decide whether pretrial detention should continue.  
The law provides for bail for persons charged with some felonies and the right of 
prisoners to have prompt access to family members.  The law allows suspected 
criminals to be released pending formal charges with the provision that the suspect 
periodically report to authorities.  Authorities generally respected these provisions.  
Although the law also provides prisoners the right of prompt access to a lawyer of 
their choice, and, if indigent, to government-provided counsel, authorities did not 
always follow these requirements. 
 
Pretrial Detention:  Judicial inefficiency, corruption, and insufficient resources 
delayed proceedings in the criminal justice system, and lengthy pretrial detention 
was a serious problem.  As of September 50 percent of prison inmates were 
formally sentenced.  The law mandates the release of a detainee whose case has not 
come to trial and whose time in detention has exceeded the maximum prison 
sentence for the crime of which he is accused.  As a result of trial delays, many 
pretrial detainees already served time in prison equivalent to the maximum 
allowable for their crime.  Many prisoners remained in jail after acquittal or 
completion of their sentences due to the failure of officials to process their 
releases. 
 
e. Denial of Fair Public Trial 
 
Although the constitution and law provide for an independent judiciary, the justice 
system was poorly funded and staffed, inadequately equipped, often ineffective, 
and sometimes subject to intimidation, patronage, corruption, and political 
influence. 
 
Low wages and the lack of internal controls rendered judicial officials susceptible 
to bribery.  Powerful special interests exercised influence in the outcomes of some 
court proceedings. 
 
In December 2012 the National Congress removed from office four of five 
magistrates of the Constitutional Chamber of the Supreme Court.  Some legislators 
and NGOs maintained that congress acted unconstitutionally because the 
constitution lists incapacity, resignation, and death as the only reasons for an early 
end to a magistrate’s term of office.  Congressional leaders stated publicly that 
they had the legal authority to act.  Congress elected four new magistrates in 
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December.  In April congress determined that the performance of the Public 
Ministry was unacceptable and suspended the attorney general and his deputy, both 
of whom resigned in June.  Congress elected their replacements in September in a 
process some NGOs criticized for not adhering fully to the selection procedures 
established by the nominating committee. 
 
Trial Procedures 
 
The law recognizes that an accused person is presumed innocent.  Jury trials are 
not used, but the accused has the right to receive an initial hearing by a judge, ask 
for bail, consult with legal counsel in a timely manner, have a lawyer provided by 
the state if necessary, and request an appeal.  The law provides for the right to a 
fair public trial, permits defendants to confront or question witnesses and to present 
witnesses and evidence on their behalf, and grants defendants access to 
government evidence relevant to their cases.  These rights generally were 
respected. 
 
Common challenges to criminal prosecutions included a lack of credible evidence 
presented by the prosecution, lack of witness protection, widespread public distrust 
of the legal system, and judicial corruption. 
 
Political Prisoners and Detainees 
 
There were no reports of political prisoners or detainees. 
 
Civil Judicial Procedures and Remedies 
 
The law establishes an independent and impartial judiciary in civil matters, 
including access to a court to seek damages for human rights violations.  A litigant 
can bring civil charges when the criminal court determines that he may seek 
damages.  Citizens may file complaints with the Inter-American Commission on 
Human Rights. 
 
f. Arbitrary Interference with Privacy, Family, Home, or Correspondence 
 
Although the constitution and law generally prohibit such actions, a legal 
exception allows entry into a private residence at any time in an emergency or to 
prevent the commission of a crime.  There were credible complaints that police 
occasionally failed to obtain the required authorization before entering a private 
home and that government entities were monitoring correspondence. 
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Ethnic minority-rights leaders continued to complain that the government failed to 
redress actions by private and public security forces, which had dislodged farmers 
and indigenous groups claiming ownership of lands based on land reform laws or 
ancestral titles to property (see section 6, Indigenous People). 
 
Section 2. Respect for Civil Liberties, Including: 
 
a. Freedom of Speech and Press 
 
The constitution and laws provide for freedom of speech and press, and the 
government generally respected these rights.  A small number of powerful business 
magnates with intersecting commercial, political, and family ties owned most of 
the major news media and in some cases influenced the reporting in their outlets. 
 
In February the National Congress amended the penal code to sanction anyone 
who publicly or through the media incites discrimination, hate, repression, or 
violence against a person or group for reasons of their sex, gender, age, sexual 
orientation, gender identity, political opinion, marital status, race or origin, 
nationality, religion, language, disability, family or economic situation, or physical 
appearance or health. 
 
Violence and Harassment:  Reports of harassment of journalists and social 
communicators (persons who are not employed as journalists, but serve as bloggers 
or conduct public outreach for NGOs) continued to rise. 
 
Three journalists were killed during the year, compared with four in 2012, and 
there was one attempted killing.  It is unclear whether these killings were 
motivated by the victims’ status as journalists or simply products of generalized 
violence.  There also were multiple reports of intimidation of members of the 
media and their families.  Government officials at all levels denounced violence 
and threats of violence against members of the media and social communicators.  
The Human Rights Office of the Ministry of Security provided protective measures 
to journalists, social communicators, and other members of civil society who 
received threats. 
 
During the year the efforts of the Special Victims Task Force created in 2011 to 
address violent crimes against vulnerable communities, including journalists, led to 
three indictments in cases involving killings of journalists and social 
communicators.  Since its creation the task force has investigated the homicides of 
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EL SALVADOR 2013 HUMAN RIGHTS REPORT 
 
EXECUTIVE SUMMARY 
 
Note: This report was updated 3/21/14; see Appendix H: Errata for more 
information. 
 
El Salvador is a constitutional multi-party republic.  In 2009 voters elected Carlos 
Mauricio Funes Cartagena of the Farabundo Marti National Liberation Front 
(FMLN) as president for a five-year term in generally free and fair elections.  Free 
and fair legislative assembly and municipal elections took place in March 2012.  
Authorities failed at times to maintain effective control over the security forces.  
Security forces committed human rights abuses. 
 
The principal human rights problems were widespread corruption; weaknesses in 
the judiciary and the security forces that contributed to a high level of impunity; 
and abuse, including domestic violence, discrimination, and commercial sexual 
exploitation against women and children. 
 
Other human rights problems included isolated unlawful killings and cruel 
treatment by security forces; lengthy pretrial detention; harsh and life-threatening 
prison conditions; some restrictions on freedom of speech and press; trafficking in 
persons; and discrimination against persons with disabilities and persons with 
HIV/AIDS.  There was also widespread discrimination and some violence against 
lesbian, gay, bisexual, and transgender (LGBT) persons.  Child labor and 
inadequate enforcement of labor laws also were problems. 
 
Impunity persisted despite the government taking steps to dismiss some officials 
who committed abuses in the penitentiary system and within the police force.  
 
Section 1. Respect for the Integrity of the Person, Including Freedom from: 
 
a. Arbitrary or Unlawful Deprivation of Life 
 
During the year there were no verified reports that the government or its agents 
committed politically motivated killings; however, there were reports of security 
force involvement in unlawful killings.  As of August, the Office of the 
Ombudsman for Human Rights (PDDH) received 15 complaints of alleged 
unlawful killings committed by security, military, and other public officials.  Three 
of the killings took place in the prison system and one in a police detention center.  
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The PDDH has the authority to investigate (but not prosecute) human rights abuses 
and refers all human rights abuse cases to the Office of the Attorney General 
(FGR).  Although the PDDH defines all killings by government personnel as 
“extrajudicial killings,” there were no verifiable reports of deliberate, unlawful 
killings carried out by order of the government or with its complicity.  As of June, 
the Office of the Inspector General (IG) of the National Civilian Police (PNC) 
reported that 14 PNC officers were accused of homicide during the year but did not 
specify whether the perpetrators committed the killings while on duty. 
 
On March 2, the PNC detained two officers for the killing of prisoner Mario 
Alexander Reyes Chavez, who was being held in a police detention center in Los 
Planes de Renderos as a protected witness to a drug trafficking case.  A PNC 
commissioner said Chavez was shot between 25 and 28 times.  On March 7, nine 
of the 14 police officers who were working in the detention center were jailed and 
were awaiting trial.  Reyes Chavez had alerted the PNC that he had received death 
threats.  The media reported that prior to the killing, intelligence officials had 
notified PNC authorities three times about visits of strangers to the detention center 
and encouraged authorities to increase security, yet the PNC did not take action.  
On October 10, a judge absolved a gang member accused of being the mastermind 
of the murder.    
 
b. Disappearance 
 
There were no reports of politically motivated disappearances.  The 
nongovernmental organization (NGO) Association for the Search for Missing 
Children (Pro-Busqueda) received seven new complaints regarding children who 
disappeared during the 1980-1992 civil war.  As of July it continued to investigate 
538 cases and resolved 14 other cases. 
 
c. Torture and Other Cruel, Inhuman, or Degrading Treatment or 
Punishment 
 
The law prohibits such practices.  The PDDH, however, received 89 complaints of 
torture or cruel, inhumane, or degrading treatment or punishment perpetrated by 
public officials, involving 58 complaints against PNC officials and 13 against 
members of the armed forces.  The PDDH also received 445 complaints about 
violations of human integrity, 324 against PNC officers and 44 against members of 
the armed forces.  The PDDH received complaints of unauthorized searches, 
mistreatment, physical abuse, insults, and harassment committed by the military in 
their conduct of joint patrols with the PNC.  The Ministry of Defense alleges it 
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investigated all cases against members of the armed forces, but released no results 
of the investigations publicly. 
 
On June 1, doctors reported that a severely beaten prisoner in Apanteos Prison died 
during a subsequent surgery.  The victim’s mother accused the prison guards of 
beating her son.  The doctors in the hospital where he was being treated alerted the 
FGR of the case.  The hospital reported he died of pneumonia, not as a result of his 
severe injuries. 
 
NGOs reported that public officials, including police, engaged in violence and 
discrimination against sexual minorities.  Persons from the LGBT community 
stated that the agencies in charge of processing identification documents, the PNC 
and FGR, harassed transgender and gay individuals when they applied for 
identification cards or reported cases of violence against LGBT persons.  The 
LGBT community reported that authorities harassed LGBT persons through strip 
searches and questioning their gender in a degrading manner.  The government 
responded to these abuses primarily through PDDH reports that publicized specific 
cases of violence and discrimination against sexual minorities.  
 
Prison and Detention Center Conditions 
 
Prison and detention center conditions remained harsh and life threatening. 
 
Physical Conditions:  Overcrowding was a serious threat to prisoners’ health and 
lives.  In many facilities, provisions for sanitation, potable water, ventilation, 
temperature, medical care, and lighting were inadequate.  As of September 3, the 
Prison Directorate reported 26,672 prisoners held in 23 correctional facilities and 
one secure hospital ward that had a combined appropriate capacity of 8,328.  The 
prison population included 20,454 convicted prisoners and 6,218 inmates held in 
pretrial detention.  As of September, there were 2,598 female prisoners.  As of 
September, there were 701 inmates in four prisons for juvenile offenders with a 
total appropriate capacity of 460 inmates.  According to the director general of the 
prison system, as of September prison overcrowding was at 320 percent.  Due to 
prison overpopulation, police authorities held some pretrial detainees in small 
detention centers at police stations.  As of August police authorities held over 
3,000 detainees in police station detention centers with a combined appropriate 
capacity of 1,200.  Approximately 78 percent of these pretrial detainees were in 
detention centers longer than the 72 hours permitted by law before a suspect must 
be presented to court. 
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Due to the lack of holding cells, authorities often held pretrial detainees in regular 
prisons with violent criminals.  Men were separated from women within the 
prisons.  A separate women’s prison in Ilopango was generally clean and allowed 
inmates’ children under age five to stay with their mothers. 
 
As of September 3, prison authorities reported that 36 prisoners died during the 
year due to natural causes, homicide, and suicide. 
 
Gang activities in prisons and juvenile-holding facilities remained a serious 
problem.  Detention center facilities held 10,576 inmates who were current or 
former gang members.  Officials separated gang members from the regular prison 
population when possible, but gangs continued to exercise influence within the 
prisons and judicial system. 
 
Prisoners reportedly conducted criminal activities from their cells, at times with the 
complicity of prison guards.  Smuggling of weapons, drugs, and other contraband 
such as cell phones and cell-phone SIM cards was a major problem in the prisons.  
As of September 3, prison authorities removed three guards from prisons for 
carrying illegal objects and sanctioned 100 guards for misconduct.  There were no 
reported patterns of abuse of persons with disabilities in prisons, although the 
government’s National Council for Comprehensive Attention to Persons with 
Disability (CONAIPD) reported isolated incidents, including sexual abuse. 
 
Administration:  Prison authorities kept detailed electronic records of all prisoners.  
Authorities allowed release on bail for some nonviolent offenders.  The Solicitor’s 
Office implemented a mediation program, principally for cases related to family 
disputes.  The Attorney General’s Office and the courts also have mediation 
programs and other alternative dispute resolution programs.  In certain 
misdemeanor cases related to damages, judges suspended the judicial process when 
the defendant admitted guilt and adequately compensated the victim.  Although 
there is no prison ombudsman, the PDDH oversees the rights of inmates and 
responded to complaints.  Prisoners and detainees had reasonable access to visitors 
and religious observance. 
 
Prison authorities permitted prisoners and detainees to submit complaints to 
judicial authorities without censorship and to request investigation of credible 
allegations of inhumane conditions.  Prison authorities investigated such 
allegations, although investigators did not always document results in a publicly 
accessible manner. 
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Independent Monitoring:  The government investigated and monitored prison and 
detention center conditions and permitted prison-monitoring visits by independent 
human rights observers, NGOs, and the media.  Church groups, the Central 
American University’s Human Rights Institute, and other groups visited prisons 
during the year. 
 
d. Arbitrary Arrest or Detention 
 
Although the constitution prohibits arbitrary arrest and detention, there were 
complaints that the PNC arbitrarily arrested and detained persons.  The PDDH 
reported receiving 137complaints of illegal detentions.   
 
Role of the Police and Security Apparatus 
 
The PNC, overseen by the ministry of justice and public security, is responsible for 
maintaining public security and the ministry of defense for maintaining national 
security.  The military is tasked with securing the international border and 
conducting patrols jointly with the PNC.  Military personnel assigned to assist the 
PNC do not have arrest authority.  President Funes renewed the decree authorizing 
military involvement in police duties through May 2014. 
 
On May 17, the Supreme Court ruled unconstitutional the appointments of retired 
general Francisco Ramon Salinas Rivera as PNC director and retired general David 
Munguia Payes as Minister of Justice and Public Security due to their ties with the 
military.  The constitution separates public security functions from the military.   
 
Inadequate training, lack of enforcement of the administrative police career law, 
arbitrary promotions, insufficient government funding, failure to effectively 
enforce evidentiary rules, and instances of corruption and criminality limited the 
PNC’s effectiveness.  As of September 12, the IG reported that authorities charged 
14 police officers with homicide.  The IG also received 1,163 complaints of 
alleged police misconduct, referred 473 of these cases to the FGR, and sanctioned 
1,006 officers in response to complaints filed during the year and in prior years.  
These sanctions included 121 officers dismissed for misconduct and 677 
suspended without pay.  As of August 28, the FGR investigated 217 accusations 
against police officers, resulting in 29 cases resolved through mediation and two 
convictions. 
 
The IG reported that most PNC officers and police academy cadets received 
human rights awareness training during the year, including training by the 
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Salvadoran Institute for the Development of Women (ISDEMU), the Human 
Rights Institute of the University of Central America, and the Inter-American 
Institute of Human Rights.  The PNC reported that as of July, 2,728 police officers 
received training on human rights. 
 
Arrest Procedures and Treatment While in Detention 
 
The constitution requires a written warrant for arrest, except in cases where an 
individual is arrested in the act of committing a crime.  Authorities apprehended 
persons with warrants based on evidence and issued by a duly authorized official.  
The constitution grants detainees the right to a prompt judicial determination of the 
legality of their detention, and authorities generally respected this right.  Police 
generally informed detainees promptly of charges against them. 
 
The law permits release on bail for detainees who are unlikely to flee or whose 
release would not impede the investigation of the case.  The bail system functioned 
adequately in most cases.  The courts generally enforced a ruling that interrogation 
without the presence of counsel is coercive and that evidence obtained in such a 
manner is inadmissible.  As a result PNC authorities generally delayed questioning 
until a public defender or an attorney arrived.  Family members are allowed 
prompt access to detainees.  Detainees generally had prompt access to counsel of 
their choice or to an attorney provided by the state. 
 
The constitution permits the PNC to hold a person for 72 hours before presenting 
the suspect to court, after which the judge may order detention for an additional 72 
hours to determine if an investigation is warranted.  The law allows up to six 
months for investigation of serious crimes before requiring either a trial or 
dismissal of the case.  In exceptionally complicated cases, the prosecutor may ask 
an appeals court to extend the deadline for three or six months, depending on the 
seriousness of the crime.  Many cases were not completed within the legally 
prescribed period.  In March the UN Working Group on Arbitrary Detention issued 
a report indicating that at the time of their 2012 visit to El Salvador, 7,376 
detainees were in preventive detention, 937 of whom had exceeded the maximum 
one-year period of preventive detention allowed by law before sentencing must 
occur. 
 
Arbitrary Arrest:  The PDDH reported 137 complaints of arbitrary detention. 
 
Pretrial Detention:  Lengthy pretrial detention was a significant problem.  At year’s 
end, 24 percent of the prison population was in pretrial detention.  Lengthy legal 
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procedures, large numbers of detainees, judicial inefficiency, corruption, and staff 
shortages caused trial delays.  Because it may take several years for a case to come 
to trial, some detainees were incarcerated longer than the maximum legal sentences 
for their alleged crimes.  In such circumstances, detainees could request a Supreme 
Court review of their continued detention. 
 
e. Denial of Fair Public Trial 
 
Although the constitution provides for an independent judiciary, the judiciary 
suffered from inefficiency, corruption, political infighting, and insufficient 
resources.  Substantial corruption in the judicial system contributed to a high level 
of impunity, undermining the rule of law and the public’s respect for the judiciary.  
The criminal conviction rate was less than 5 percent.  An ineffective public 
security strategy, inadequate government funding and training of the PNC, and 
ineffective senior-level leadership made it difficult to identify, arrest, and 
prosecute perpetrators of human rights abuses and other crimes, thus diminishing 
public confidence in the justice system.  Intimidation and killing of police officers, 
crime victims, and witnesses created a climate of fear, complicating investigation 
of violent crime and other alleged human rights abuses. 
 
The Legislative Assembly did not always comply with Supreme Court rulings.  On 
January 24, the Supreme Court Constitutional Chamber ruled that the nominations 
of three individuals by the Legislative Assembly to the Court of Accounts were 
unconstitutional due to political party affiliation.  On March 20, the Legislative 
Assembly disregarded this ruling by re-nominating two of these individuals and a 
replacement.  The Supreme Court again ruled the nominations unconstitutional.  
On July 25, the Legislative Assembly finally nominated three new individuals not 
subsequently challenged. 
 
On June 20, a UN special rapporteur issued a report criticizing the Legislative 
Assembly for not complying with the Supreme Court’s rulings during the 2012 
constitutional crisis.  
 
As of July, the PNC was providing protection to 52 victims and 89 witnesses.  
However, some judges denied anonymity to witnesses at trial, and gang 
intimidation and violence against witnesses contributed to a climate of impunity 
from criminal prosecution.   
 
During the year, the FGR received three complaints against judges, and the 
Supreme Court dismissed two judges as of June.  During the year the FGR 
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investigated one complaint against a prosecutor for misconduct.  No convictions 
were reported as of October. 
 
Trial Procedures 
 
Although juries were used for specific charges, including environmental pollution 
and certain misdemeanors, judges decided most cases.  By law, juries hear only 
cases that the law does not assign to sentencing courts.  After the jury’s 
determination of innocence or guilt, a tribunal decides the sentence. 
 
Defendants have the right to be present in court, question witnesses, and present 
witnesses and evidence.  The constitution further provides for the presumption of 
innocence, the right to be informed promptly and in detail of charges, the right to a 
fair and public trial without undue delay, the right to a trial by jury, protection from 
self-incrimination, the right to communicate with an attorney of choice, the right to 
adequate time and facilities to prepare a defense, freedom from coercion, the right 
to confront adverse witnesses and present one’s own witnesses and evidence, the 
right to appeal, access for defendants and their attorneys to government-held 
evidence relevant to their cases, and government-provided legal counsel for the 
indigent.  These legal rights and protections, however, were not always respected.  
Although a jury’s verdict is final, a judge’s verdict can be appealed.  Trials are 
public.  The law extends these rights to all citizens. 
 
Political Prisoners and Detainees 
 
There were no reports of political prisoners or detainees. 
 
Civil Judicial Procedures and Remedies 
 
The law provides for access to the courts, enabling litigants to bring civil lawsuits 
seeking damages for, as well as cessation of, human rights violations.  Domestic 
court orders generally were enforced. 
 
Regional Human Rights Court Decisions 
 
Individuals or organizations may submit petitions for cases involving violations of 
an individual’s human rights to the Inter-American Commission on Human Rights, 
which in turn may submit the case to the Inter-American Court of Human Rights.  
The court can order civil remedies including fair compensation to the individual 
injured. 
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United States Department of State • Bureau of Democracy, Human Rights and Labor 

 
On May 29, in response to a petition filed by the Inter-American Commission on 
Human Rights on behalf of a woman pregnant with a non-viable fetus whose 
doctors diagnosed as at risk of dying due to pregnancy complications from pre-
existing conditions, the Inter-American Court of Human Rights ordered the 
government to adopt necessary measures to protect the woman’s health.  On June 
4, the Health Ministry allowed a premature caesarian section and reported the baby 
died five hours after the procedure. 
 
f. Arbitrary Interference with Privacy, Family, Home, or Correspondence 
 
The constitution prohibits such actions, and the government generally respected 
these prohibitions in practice. 
 
Section 2. Respect for Civil Liberties, Including: 
 
a. Freedom of Speech and Press 
 
The constitution provides for freedom of speech and press, and the government 
generally respected these rights in practice.  However, some restrictions on the 
freedom of speech and press occurred throughout the year.  The law permits the 
executive branch to use the emergency broadcasting service to take over all 
broadcast and cable networks temporarily to televise political programming.  The 
president occasionally used this law to highlight his accomplishments. 
 
Freedom of Speech:  Individuals could criticize the government publicly or 
privately without reprisal, and in most cases the government did not interfere with 
such criticism.  On June 26, the Legislative Assembly issued a decree prohibiting 
individuals from expressing opinions that would defame presidential candidates.  
Responding to pressure from civil society, President Funes vetoed this decree on 
July 16.  
 
Press Freedoms:  The independent media were active and expressed a wide variety 
of views with some restrictions.  There was no significant restriction by the 
government to the publication of books.  On October 23, the Supreme Electoral 
Tribunal (TSE) determined that media companies had disseminated three political 
television advertisements that constituted “dirty campaigning,” and established 
sanctions for those media companies.  There is no legal provision for the TSE to 
sanction media companies.  The media companies complained the ruling was 
discriminatory and a violation of freedom of speech.  
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 EL SALVADOR 10 

Country Reports on Human Rights Practices for 2013 
United States Department of State • Bureau of Democracy, Human Rights and Labor 

 
Violence and Harassment:  On June 4, construction workers in San Miguel 
threatened channel 12 reporter Angel Lemus, forcibly took his camera, and 
physically prevented him from leaving his car for 20 minutes.  Lemus and 
Geovanny Giron were filming construction machinery belonging to the San Miguel 
municipality being used at the private residence of the San Miguel mayor.  The 
PNC arrested 14 construction workers following the incident.  The case was under 
investigation. 
  
Censorship or Content Restrictions:  Government advertising accounted for a 
significant portion of press advertising income, although exact data was not 
publicly available.  Newspaper editors and radio directors occasionally 
discouraged journalists from reporting on topics that the owners or publishers 
might not view favorably.  According to the Salvadoran Association of Journalists 
(APES), the media practiced self-censorship, especially in its reporting on gangs 
and narcotics trafficking.  APES stated that many members of the media were 
afraid to report in detail on these subjects due to fear of retaliation from gangs and 
narcotics trafficking groups. 
 
Nongovernmental Impact:  APES noted that journalists reporting on gangs and 
narcotics trafficking were subject to threats and intimidation, which led to media 
self-censorship. 
 
Internet Freedom 
 
There were no government restrictions on access to the internet or credible reports 
that the government monitored e-mail or internet chat rooms without appropriate 
legal authority.  Individuals and groups could engage in the expression of views 
via the internet, including by e-mail.  Internet access was available in public places 
throughout the country.  The International Telecommunication Union reported that 
25.5 percent of Salvadorans used the internet in 2012. 
 
Academic Freedom and Cultural Events 
 
There were no government restrictions on academic freedom or cultural events. 
 
b. Freedom of Peaceful Assembly and Association 
 
The constitution provides for freedom of assembly and association, and the 
government generally respected these rights in practice. 
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UNHCR is grateful to the 404 children who shared their personal stories 
with us, making this report possible and their collective voices heard.*

Pamela Goldberg revised and edited the report. Leslie Vélez and  
Nicole Boehner oversaw all aspects of the research and statistical analysis, 
provided professional expertise and guided the completion of the study and 
the written report. UNHCR consultants Susan Schmidt, MSSW, LGSW, 
and Aryah Somers, Esq., served as senior researchers and writers. UNHCR 
consultants Amelia Ahl and Elise Dunton, Esq., served as junior researchers. 
This report is based on their fieldwork. 

Lindsay Jenkins, Shelly Pitterman, Buti Kale, Vincent Cochetel,  
Davide Torzilli, Kees Wouters, Paula Barrachina Esteban, Tina Hinh,  
Haris Farhad, Preeta Law, Monika Sandvik-Nylund, Luca Guanziroli,  
Juan Carlos Murillo, Jose Sieber Luz, Rebeca Cenalmor-Rejas,  
Stefano Feliciani and Alice Edwards provided valuable contributions to 
various aspects of the report. UNHCR thanks the following interns for  
their contributions: Elvis Garcia Callejas, Anna Maitland, Amy Berger,  
Elisabeth Doyle, Angad Dhindsa, Stephanie Rebolo and Priyanka Jethwani. 

UNHCR thanks German J. Pliego Hernandez of the University of  
St. Thomas, Department of Computer & Information Sciences, and his 
student Karlyn Harrod for their assistance with the quantitative statistical 
analysis, as well as Bethany Eberle for creating maps depicting the places of 
origin of the children within each of the four countries.

For their advice on the qualitative analysis conducted and assistance with 
specific country condition research, UNHCR thanks Maura Busch Nsonwu 
of North Carolina Agricultural and Technical State University and her student 
Devon Malik, as well as Noël Busch-Armendariz and Laurie Cook Heffron 
from the Center for Social Work Research Institute on Domestic Violence & 
Sexual Assault, University of Texas at Austin.

We thank the many government and nongovernment experts who provided 
their time and expertise to the development of the methodology and 
questionnaire. 

UNHCR thanks the U.S. Government for its full cooperation and in particular 
thanks the leadership and staff of the Office of Refugee Resettlement, 
Department of Homeland Security, and Customs and Border Protection, 
which provided invaluable assistance in facilitating our meetings with 
children at their locations. 

Judi Herrmann, president and creative director of Herrmann Advertising, 
and her staff did the design and layout of the report. 

UNHCR thanks the John D. and Catherine T. MacArthur Foundation for 
its support. 

*All names have been changed to protect the children’s confidentiality. No images of the
children interviewed appear in this report, with the exception of their hands in the photo
(taken by UNHCR) on page two.
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UNACCOMPANIED CHILDREN LEAVING CENTRAL AMERICA AND MEXICO AND THE NEED FOR INTERNATIONAL PROTECTION 7

the children from Mexico: recruitment into and 
exploitation by the criminal industry of human 
smuggling – that is, facilitating others in crossing 
into the United States unlawfully. Thirty-eight 
percent of the children from Mexico fell into 
this category.22 Eleven percent of the children 
reported having suffered or being in fear of both 
violence in society and abuse in the home. 

UNHCR found that these types of serious  
harm raised by the children are clear indicators  
of the need to conduct a full review of international 
protection needs consistent with the obligations 
to ensure that unaccompanied and separated 
children are not returned to situations of harm  
or danger. 
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Children’s Reasons for Leaving Home
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Mexico
Out of the 102 Mexican children interviewed, 64% 
raised potential international protection needs. 
Thirty-two percent spoke of violence in society, 
17% spoke of violence in the home and 12% spoke 
of both. Seven percent discussed situations of 
deprivation. Unlike children from the other three 
countries, Mexican children are frequently recruited 
by organized crime and other criminal actors to 
work as guides in the human smuggling industry. In 
addition to their smaller size and greater tolerance 
for risk taking, it is widely understood that if these 
children are caught, they will simply be returned to 
Mexico. A striking 38% of the children from Mexico 
had been recruited into the human smuggling 
industry – precisely because of their age and 
vulnerability.23 These children have a unique set of 
potential protection needs that includes entrapment 
in criminal conduct, the worst forms of child 
labor, and exposure to dangerous situations that 
are harmful to their safety and well-being. Given 
these children’s youth, the rampant poverty, the 
lack of opportunity and often unchecked crime-
related violence in at least some parts of Mexico, 
serious questions are raised as to the coercion 
and exploitation of these children and whether, 
even among those children who indicated they 
became involved in human smuggling by their own 
decision, they were able to make a truly informed 
and voluntary decision to participate in this often 
dangerous criminal activity. Some of these children 

explicitly stated they were recruited under false 
pretenses, and others made it clear that, however 
they first became involved, they were forced to 
continue even if they expressed a desire to stop.

Conclusion
The responses of the 404 children from El Salvador, 
Guatemala, Honduras and Mexico interviewed for 
this study lead to several significant conclusions. 
First, the reasons these children have for leaving 
their countries of origin are complex and interrelated 
and can be understood only when examined from 
a child-sensitive perspective and taken as a whole 
and in context. Related to this multiplicity of reasons, 
there is no single dominant place of origin within 
or among the different countries from where these 
children are coming. Second, across the broad array 
of their responses, these children also clearly share 
commonalities within and among all four countries. 
Third, the many compelling narratives gathered 
in this study – only some of which are relayed in 
this report – demonstrate unequivocally that many 
of these displaced children faced grave danger 
and hardship in their countries of origin. Fourth, 
there are significant gaps in the existing protection 
mechanisms currently in place for these displaced 
children. The extent of these gaps is not fully known 
because much of what happens to these children 
is not recorded or reported anywhere. As such, it 
is reasonable to infer that the gaps may be even 
wider than what the available data indicates. By all 
accounts, children arriving to the U.S. from these 
four countries continue to rise in numbers as do the 
numbers among them with potential international 
protection needs.

Through the children’s own words, the critical 
need for enhanced mechanisms to ensure that 
these displaced children are identified, screened 
and provided access to international protection is 
abundantly clear. The question now is how the five 
States, civil society and UNHCR can work together 
to best ensure that these children are carefully 
screened and provided the protection they so 
desperately need and deserve.
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Children’s Reasons for Leaving Home – 
Mexico
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Before providing its recommendations to the 
Governments of El Salvador, Guatemala, Honduras, 
Mexico and the United States, UNHCR wishes 
to acknowledge a number of the requests and 
concerns raised by Government representatives, civil 
society and other stakeholder participants from these 
countries at the Roundtable on the Displacement of 
Unaccompanied and Separated Children, hosted 
by UNHCR in San Juan, Puerto Rico, 22-23 January 
2014, which reflect issues of great importance 
but are beyond the scope of the findings and 
conclusions of this study. These include:

Providing Essential Services and Access to 
Justice for Children by

Creating, strengthening and promoting 
comprehensive child protection mechanisms, 
including children’s access to justice, on the national 
and local levels that meet the general protection 
needs of children in their home communities, 
those who are displaced – within and outside their 
countries of origin – and those who are repatriated 
to their countries of origin.

Establishing formal bilateral and multilateral 
agreements on repatriation that include mechanisms 
to facilitate the safe return and reintegration of 
unaccompanied and separated children when 

such return is formally determined to be in the best 
interests of the child.

Developing capacity for reception and social 
reintegration, especially for family reunification, 
access to psychosocial services and education, 
and employment and training opportunities 
appropriate for young people and their families.

Ensuring Liberty by

Refraining from practices that unnecessarily 
restrict children’s liberty. This is particularly 
important with regard to detention, given the 
continued harm and detrimental impact of 
detention on the well-being of the child. Detention 
also impedes access to asylum and other forms 
of international protection, and may also be used 
as a tool to illegitimately discourage a child from 
seeking international protection.

Recommendations
Regarding the potential or actual international 
protection needs of unaccompanied and separated 
children from El Salvador, Guatemala, Honduras 
and Mexico, UNHCR recommends that the 
Governments of El Salvador, Guatemala, Honduras, 
Mexico and the United States:

Requests and Concerns Raised by Governments, Civil Society  
and Other Stakeholder Participants at the UNHCR Roundtable  
on the Displacement of Unaccompanied and Separated Children 
from El Salvador, Guatemala, Honduras and Mexico

CHILDREN ON THE RUN12
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Recognize Newly Emerging Forms of 
Displacement in Central America and the 
Emergence of International Protection Issues

1.  Recognize that the violence and insecurity
within El Salvador, Guatemala, Honduras and
Mexico, as well as across their borders, have
led to the displacement of children and others
in the region; have implications as foreign policy
and political issues; and have connections with
international protection needs.

2.  Recognize the international protection needs
– actual and potential – at stake and the need
to ensure that these displaced children are 
provided safety upon arrival, screened for any 
international protection needs, and provided 
access to the assessment and provision of 
international protection.

3.  Bring the international protection needs of these
displaced children to the forefront and ensure
their inclusion to the fullest extent possible in all
national and regional efforts.

4.  Incorporate formally the international protection
needs of these displaced children into the official
discussions concerning displaced children in
the region and incorporate them into the final
guidelines to be published by the Regional
Conference on Migration.

Strengthen and Harmonize Regional 
and National Frameworks for Ensuring 
International Protection

5.  Establish and promote more uniform responses
and approaches to displaced children in the
region through the development of regional pro-
tocols for addressing the international protection
needs of children that incorporate the principle
and practice of determining the best interests
of the child at all decision points that affect the
well-being of the child, beginning with the first
encounter of authorities with the child.

6.  Ensure that the principle of the best interests of
the child is a central component of all responses,
approaches, guidelines and tools concerning
the protection needs of children, including the
assessment of a claim for refugee status, asylum
or any other form of international protection.

7.  Enhance capacity, through increased staff and
training and other mechanisms, to ensure the
systematic identification of children with potential
international protection needs, in particular
children in high-risk situations; appropriate
referrals for their care and assessment of their
international protection needs; and access to
guardians and legal representation.

8.  Develop and disseminate common tools to
support the government function of screening
for international protection needs, with special
attention paid to methods and practices that
promote a child-sensitive environment.

9.  Harmonize national legislation, policies and
practices with the resulting regional framework
and tools.

10.  Develop and implement mandatory training for
all authorities engaged in activities relating to
the protection and other assistance of children
with potential or actual international protection
needs on the basic norms and principles of
international human rights and refugee law,
including the fundamental principles of nondis-
criminatory treatment, best interests of the child,
non-refoulement, family unity, due process of law,
and non-detention or other restriction of liberty.

11.  Strengthen collaboration, exchange of informa-
tion and sharing of best practices relating to
the identification, referral and assessment of
children with potential international protection
needs between Governments and UNHCR and
between Governments and civil society.

Address Root Causes

12.  Undertake measures both regionally and
nationally to address the root causes of flight of
these displaced children, in an effort to reduce
– if not eliminate – the factors that lead to their
forced displacement.

13.  Engage the Commission on Security for
Central America of the Central American
Integration System to address the issues
of children displaced due to violence and
insecurity in further support of State efforts
concerning these issues.
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(2008), even young children may decide to migrate without telling 
their families. It could be days before families know where their chil-
dren are and how to get them. 

12 54 percent of KIND’s Central American children had one parent liv-
ing in the U.S. UNICEF found that children in kinship care in Africa were 
more vulnerable to increased poverty, abuse, neglect, exploitation, 
and unequal treatment in the household. See Roby, Jini L. “Children in 
Informal Alternative Care, Discussion Paper,” UNICEF Child Protection 
Section. June 2011. UCCSB additionally found that children with family 
in the U.S. are vulnerable for two reasons: they are more likely to lack 
a stabilizing element in the home and can become targets for extortion 
since gangs are able to acquire lists of who receives remittances.

13 Before concluding this investigation, I will do this for each child’s 
story. I am hoping to create a public database of these articles and 
several interactive maps of the violence.

14 46.7 percent of girls list this reason, compared to 30.5 percent of 
boys. Nearly all children younger than 12 years old list reunification 
as a motivating factor.

15 See Valencia Caravantes, Daniel, “La legión de los desplazados 
[The legion of the Displaced],” El Faro (2012), available at http://
www.especiales.elfaro.net/es/salanegra_desplazados/.

16 Central American University’s Institute of Public Opinion (IUDOP) 
2012 Survey (Spanish), Instituto Universitario de Opinión Pública Uni-
versidad Centroamericana “José Simeón Cañas” San Salvador, El Sal-
vador, Diciembre de 2012; available at http://www.uca.edu.sv/pub-
lica/iudop/archivos/informe131.pdf.

17 Servir, proteger, y sobrevivir, March 27, 2011 available at: http://
www.elfaro.net/es/201103/fotos/3775/ Castro, Ángela, “Mareros 
torturan y matan a policía en Soyapango,” Elsalvador.com, January 
26, 2014, available at: http://www.elsalvador.com/mwedh/nota/
nota_completa.asp?idCat=47859&idArt=8509092 Hernández, Car-
los, “Al menos 37 asesinatos se reportan durante el fin de semana,” 
La Página, February 16, 2014, available at: http://www.lapagina.
com.sv/nacionales/92873/2014/02/16/Al-menos-28-asesinatos-se-
reportan-durante-el-fin-de-semana

18 UNHCR, Children on the Run: Unaccompanied Children Leaving Cen-
tral America and Mexico and the Need for International Protection 
(2014), available at: http://unhcrwashington.org/children 

19 Dara Lind, “The Central American migrant crisis isn’t just a US prob-
lem, in one chart,” Vox, June 24, 2014, available at: http://www.vox.
com/2014/6/24/5839236/the-central-american-migrant-crisis-isnt-
just-a-us-problem-in-one 

20 Flores, Ricardo. “Quien protege a Monica? [Who protects Monica?]” 
La Prensa Grafica 7 July 2013 http://www.laprensagrafica.com/-
quien-protege-a-monica

21 Ramirez, Sigfredo. “El pais de los huerfanos [The country of or-
phans].” La Prensa Grafica 6 April 2014. http://www.laprensagrafica.
com/2014/04/06/el-pais-de-los-huerfanos

22 Numerous reports have documented widespread impunity in El Sal-
vador, including Amnesty International, Human Rights Watch, the Unit-
ed Nations Office of Drug and Crime, the United States Department 
of State. 

23 While one gang member will typically request a girl to be his girl-
friend, after a certain period of time, she is viewed as property of the 
entire gang. She essentially becomes a prostitute for the gang.

24 Alerta Angel Desparecido, Twitter, available at: https://twitter.com/
AlertaAngelsv. 

25 La Prensa Grafica, “La tragedia de todo un país,” June 15, 2014, 
available at: http://www.laprensagrafica.com/2014/06/15/la-tra-
gedia-de-todo-un-pais

La Prensa Grafica, “Asesinan a pandillero deportado de EUA en 
Tejutla,” May 21, 2014, available at: http://www.laprensagrafica.
com/2014/05/21/asesinan-a-pandillero-deportado-de-eua-en-
tejutla 

Elsalvador.com, “Matan a una mujer por pleito entre pandilleros,” April 
29, 2014, available at: http://www.elsalvador.com/mwedh/nota/
nota_completa.asp?idCat=47859&idArt=8741481.

El Salvador.com, “Matan a pandillero deportado de EE. UU.,” January 
24, 2014, available at: http://www.elsalvador.com/mwedh/nota/
nota_completa.asp?idCat=47859&idArt=8503815.

 26 Kennedy, Elizabeth, “‘No place for children’: Central America’s Youth 
Exodus” InSight Crime (2014), available at: http://insightcrime.org/
news-analysis/no-place-for-children-central-americas-youth-exodus .

 27 This trend is concerning in historical perspective, because the United 
States provided funding and training to Mexican migration officials to 
return more Central Americans to their home countries when people 
from those nations fled civil war in the 1970s, 1980s, and 1990s.

28 Through May, only four Salvadoran children have been deported 
by plane from the U.S., as reported through private communication 
with El Salvador’s government. This number is likely to increase sub-
stantially if the U.S. decides to expedite immigration proceedings for 
child migrants. See Gilha, Lori Jane and Amin, Sameen, “El Salvador 
ambassador: US proposed child-only migrant flights,” Al Jazaeera 
America (2014), available at: http://america.aljazeera.com/watch/
shows/america-tonight/articles/2014/6/25/u-s-proposed-childon-
lymigrantflightssayselsalvadorambassador.html. 

For the month of July, I will spend the day at the airport four days 
a week to conduct interviews with Salvadoran children deported by 
plane from Mexico and the U.S. I have not done so earlier because 
the airport is over an hour from the capital city where I reside, and I 
always received no notice or too little notice to arrive in time to com-
plete interviews.

 29 An equal number of girls as boys traveled until age 14, and then 
sometimes four times as many boys traveled as girls at ages 15, 16, 
and 17.

30 Outside of California and Texas, children and their families were 
rarely able to name cities within the states. Thus, while they knew where 
they wanted to go in the first two states, they were sometimes unaware 
that Virginia, for example, was not the name of a city.

31 Closed questions are those with simply a yes or no answer, and open 
questions are those that require elaboration and individual response.
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 32 In 2009, the Salvadoran government passed a new law for child 
protection: the Integrated Protection Law for Childhood and Adoles-
cence (LEPINA). See Asamblea Legislativa de El Salvador, Centro de 
Documentación Legislativa, April 16, 2009; available at: http://www.
asamblea.gob.sv/eparlamento/indice-legislativo/buscador-de-doc-
umentos-legislativos/ley-de-proteccion-integral-de-la-ninez-y-adole-
cencia. 

It created a new governing body for this purpose, the National Council 
for Childhood and Adolescence (CONNA) but did not terminate the 
existence of the previous National Institute for Childhood and Adoles-
cence (ISNA) or make clear what each organization’s role would be 
under the LEPINA. Whereas ISNA used to perform the intake interviews 
with deported children, no one from either office currently attends re-
turn centers. Because migration officials fear they lack expertise to 
adequately meet children’s needs and vulnerabilities, they place the 
child with her waiting family member as soon as she disembarks from 
the bus. They believe this is in the best interest of the child. As a result, 
neither I, the migration officials, nor anyone else completes an inter-
view with the child alone. This is problematic for a number of reasons, 
not least of which is that the child is not effectively screened for past 
abuse, mistreatment, or negligence.

33 In February 2013, Kids in Need of Defense (KIND) released The 
Time is Now (at http://www.supportkind.org/en/about-us/resources) 
which drew upon a random sample of over 100 UAC cases they rep-
resented. It began: “[a] child migrating alone signals a much deeper 
protection issue that has caused them to leave their homes, family, and 
community.” It pointed to the lack of “robust national child protection 
systems” in the Northern Triangle, which resulted in most of their child 
clients fleeing gang violence or long-term domestic violence by their 
caregivers. Children reported that police could not be trusted to pro-
tect them, moving within the country or region did not offer protection, 
having family in the U.S. and receiving remittances make one a target 
for extortion, and not paying extortion demands could result in serious 
harm or death.

34 See UNHCR, Children on the Run: Unaccompanied Children Leaving 
Central America and Mexico and the Need for International Protection 
(2014), available at: http://unhcrwashington.org/children. 

In March, UNHCR released their results of extensive interviews with 
404 detained UAC. Among UAC, they found that no less than 58 per-
cent were forcibly displaced and potentially in need of international 
protection: 48 percent had personally experienced cartel or gang vio-
lence, and 22 percent had survived abuse in the home. UNHCR also 
reported that since 2009, more and more Central American adults and 
children have been requesting asylum in the United States and in Be-
lize, Costa Rica, Mexico, Nicaragua, and Panama, where their requests 
have increased by a combined 432 percent. 

35 See “Los 10 principales sitios donde taxistas no van por miedo [The 
top 10 places where taxis won’t go because of fear]” El Diario de 
Hoy (2014), available at: http://www.elsalvador.com/mwedh/nota/
nota_completa.asp?idCat=47673&idArt=8602296.

36 See “Hallan cadaveres de dos jovenes [Two youths’ bodies found],” 
El Diario de Hoy (2014), available at: http://www.elsalvador.com/
mwedh/nota/nota_completa.asp?idCat=47859&idArt=8706438.

37 See also University of California, Hastings Center for Gender and 
Refugee Studies and Kids in Need of Defense, A Treacherous Jour-
ney: Child Migrants Navigating the U.S. Immigration System, (2014), 
available at: http://www.supportkind.org/en/about-us/resources. In 

February 2014, KIND and UC-Hastings teamed to release a report 
on challenges UAC face while navigating the U.S. system. In calling for 
legal and policy reforms to ensure basic protections for UAC, it also 
highlighted that while many UAC seek to reunite with family once in 
the U.S., their migration is frequently motivated by violence rather than 
family separation.

38 See United States Conference of Catholic Bishops (USCCB), Mis-
sion to Central America: The Flight of Unaccompanied Children to the 
United States, (2013), available at: http://www.usccb.org/about/
migration-policy/upload/Mission-To-Central-America-FINAL-2.pdf. 

Based upon three weeks in the Northern Triangle, while this report not-
ed the absence of economic and educational opportunities, the strong 
desire to reunify with family, and a breakdown in the rule of law so sig-
nificant that all three nations have a “culture of fear and hopelessness.” 
At the macro level, it discussed increasing interaction between Central 
American gangs and drug cartels, partially evidenced by the U.S. De-
partment of Treasury’s decision to designate MaraSalvatrucha 13 as a 
significant Transnational Criminal Organization in October 2012 (See 
U.S. Department of Treasury, “Treasury Sanctions Latin American Crimi-
nal Organization,” Executive Order (E.O.) 13581.). It then commented 
on regional skepticism around the gang truce and noted that whether 
or not it actually existed, it did demonstrate the gangs’ emerging roles 
as political actors, capable of sitting at the table with government of-
ficials and controlling crime rates. 

See Archibald, RC, “Gangs’ Truce Buys El Salvador a Tenuous Peace” 
New York Times 27 August 2013 and Farah, Douglas, “What the Kids 
are Fleeing: Gang Violence Spikes in Central America,” Fusion (2014), 
available at: http://fusion.net/justice/story/guns-drugs-money-anti-
socials-form-social-order-807005. 

I have yet to meet any researcher or citizen in El Salvador or Central 
America that has faith in the truce. They often indicate that even when 
homicide rates were initially halved, disappearance, extortion, kidnap-
ping, and robbery increased. Then, many large clandestine graves are 
being found this year and last so that many speculate they were just 
better at hiding the bodies. Finally, homicide rates now exceed pre-
truce levels. In May, 401 people were murdered, which is a daily aver-
age of 12 in a nation of only six million people.

39 See Jones, Jessica and Podkul, Jennifer, Forced From Home: The 
Lost Boys and Girls of Central America, Women’s Refugee Commission 
(2012), available at: http://womensrefugeecommission.org/forced-
from-home-press-kit. 

Based upon interviews with 146 detained child migrants from Mexico 
and the Northern Triangle, The report found that the extent and scale 
of rising crime, systemic state corruption and entrenched economic in-
equality were culminating, allowing for growing influence of gangs and 
cartels, which most listed as their reason for leaving. Specifically, many 
were threatened by gangs to join or die, saw dead bodies regularly, 
and lived in constant fear. They were so desperate for safety, that even 
after enduring horrendous journeys through Mexico that often included 
abuse, assault, inconsistent access to food or water and witnessing or 
experiencing death, drowning, kidnapping, maiming or rape, most said 
they would do it again. The report surmised that until these countries 
change substantially, the upward trend would become “the new norm,” 
which has proven true in the two years that followed. 
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Meet the Press Transcript - December 7, 

2014 

MEET THE PRESS -- SUNDAY, DECEMBER 7, 2014 

CHUCK TODD: 

This Sunday, anger and disbelief across the country after a grand jury decides not to 

indict a police officer in a chokehold death.  

HILLARY CLINTON: 

Each of us has to grapple with some hard truths about race and justice in America. 

CHUCK TODD: 

Is the criminal justice system failing African Americans? Also, America in black and 

white. Our new poll on how differently African Americans and whites view the police. 

Plus, the fight within the Republican party over immigration.  

JOHN BOEHNER: 

We have limited options in terms of how we can deal with this. 

CHUCK TODD: 

How far will Republicans go to block President Obama's executive action? 

TED CRUZ: 

What I'm here urging my fellow Republicans to do is very, very simple. Do what you 

said you'd do.  

CHUCK TODD: 

And how rich is your member of Congress? A breakdown how Washington politicians 

are doing very well this last decade while ordinary Americans continue to tread water. 

I'm Chuck Todd and joining me to provide insight and analysis this morning are CNBC's 

Rick Santelli, Amy Walter of the Cook Political Report, John Stanton of BuzzFeed, and 

Kasim Reed, mayor of Atlanta. Welcome to Sunday. It's Meet the Press.  

ANNOUNCER: 

From NBC News in Washington, this is Meet the Press with Chuck Todd. 
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LINDSEY GRAHAM:  

If we don't pass immigration reform, if we don't get it off the table in a reasonable, 

practical way, it doesn't matter who you run in 2016, we're in a demographic death spiral 

as a party.  

LUKE RUSSERT:  

For Meet the Press, Luke Russert.  

(END TAPE)  

CHUCK TODD:  

Joining me now is the next governor of Texas and the current attorney general, Greg 

Abbott. Mr. Abbott, thanks for coming on Meet The Press.  

GREG ABBOTT:  

My honor. Great to be with you. Thanks.  

CHUCK TODD:  

All right. Let's start with the lawsuit. Standing requires you to show harm. Now, you 

argue the president's actions are going to inspire a fresh wave of illegal immigration. That 

that's the harm you're going to show. But we've seen other attempts at this before where 

courts have thrown out lawsuits like this because you can't quantify the harm. Are you 

gonna quantify the harm?  

GREG ABBOTT:  

First, this is growing much the same way that the lawsuit concerning Obamacare grew 

from 13 to 26 or 27 states. As to the standing issue, understand this. Texas has been at the 

epicenter of the 2012 DACA.  

You all saw more than a 1,000 people crossing our board each and every day. Texas has 

come out of pocket to the tune of more than $100 million in law enforcement, education 

and healthcare because of what has happened. And understand this, the president's 

agencies' memos themselves have indicated that there will be more problems like this 

resulting from the next presidential order, or the most recent presidential order.  

CHUCK TODD:  

But many of those, and the children that came across in that wave, and I understand 

there's a lot of people that say that that wave was started, and some people believe it was 
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inspired by, the DACA order on children that were brought here by parents illegally. But 

a lot of those folks were deported. Most of those folks were deported.  

GREG ABBOTT:  

Well, as we speak right now some of those children are in Texas schools. Some of the 

people who came here across the border are accessing--  

CHUCK TODD:  

But most of them--  

(OVERTALK)  

GREG ABBOTT:  

--health--  

CHUCK TODD:  

--deported, right? Fair enough?  

GREG ABBOTT:  

I don't know the raw number.  

CHUCK TODD:  

Okay.  

GREG ABBOTT:  

All I do know is the absolute fact. And that is Texas has incurred taxpayer dollars out of 

pocket as a result of the prior executive order. It's also been stated by members of the 

Obama administration that this new executive order will lead to same results.  

CHUCK TODD:  

Now, when we talk about harm, I want to get into this financial issue here, because you 

talk about the issue of social services. How much money you have to spend to deal with 

these undocumented folks. But illegal immigrants that are working in Texas do 

participate in the economy. There have been some estimates that if you deported 

everybody who was in Texas illegally it would actually be create an economic recession 

for the state of Texas. How do you separate those two facts?  

GREG ABBOTT:  
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Sure. Because we're not suing for that economic harm. It's the way that Texas has been 

impacted that gives us standing. What we're suing for is actually the greater harm, and 

that is harm to the constitution by empowering the president of the United States to enact 

legislation on his own without going through Congress.  

CHUCK TODD:  

I want to play for you a clip that you've heard from a previous governor of Texas and 

what he has said about immigration. Here it is.  

GEORGE W. BUSH (ON TAPE):  

I want to remind people that family values do not stop at the Rio Grande River. People 

are coming to our country to do jobs that Americans won't do to be able to feed their 

families. And I think there's a humane way to recognize that and at the same time protect 

our borders and at the same way to make sure that we don't disadvantage those who have 

stood in line for years to become a legal citizen.  

CHUCK TODD:  

Do you agree with that statement?  

GREG ABBOTT:  

Well, in a way I understand this even more powerfully because my wife is going to be the 

first Hispanic first lady in the history of Texas. And Texas has had a long tradition of 

uniting the Hispanic culture with Texas values. But remember this, there is a reason why 

people come from across the world to the United States and that is because of the power 

of what the Constitution has enabled this country to be.  

It's the Constitution itself that is under assault by the president of the United States by 

this executive order. Chuck, what we are doing is this issue and this lawsuit is not about 

immigration. The issue in this lawsuit is about abuse of executive power. And if this 

abuse is not stopped it will erode the constitution that has attracted so many people to this 

country for generations.  

CHUCK TODD:  

Let me ask a basic question, though. Illegal immigration. Good for bad for the state of 

Texas? Bottom line.  

GREG ABBOTT:  

Legal immigration is great for the United States of America. Any illegal activity is not 

good anywhere.  

426

Case 1:14-cv-00254   Document 38-30   Filed in TXSD on 12/24/14   Page 5 of 7



CHUCK TODD:  

And yet it's been good for the Texas economy. Right?  

GREG ABBOTT:  

Legal immigration has been great for America. And if bringing more immigrants here is 

the appropriate thing to do then what Congress needs to do and what the president needs 

to do is to figure out a way to improve our immigration system. In fact Americans are 

tired of both Congress and the president failing to act. It is time for Washington, D.C. to 

stop talking about this and take action. And that begins with securing our borders.  

CHUCK TODD:  

And let me ask you that on securing the border. Define that. Can you give me a metric 

that says, "Border's secure."  

GREG ABBOTT:  

Sure. I've been involved in these border surge operations where we see people crossing 

the border. Securing the border means ensuring that you don't have people who are 

crossing the border illegally. And that is through modern technology, through the 

technology that we are deploying right now, you can have monitors and cameras and see 

whether or not people are crossing the border. You want to see that grow to zero, would 

be the perfect metric. Congress has the power--  

CHUCK TODD:  

Is that realistic?  

GREG ABBOTT:  

Congress has the power and the resources to decide whether or not that metric will be 

zero or 10% or 20%.  

CHUCK TODD:  

Come 2016 you may be a popular figure inside the Republican party. Rick Perry, Ted 

Cruz, two Texas officials running for president. Rand Paul, born in Texas. Jeb Bush, his 

son is serving in Texas. Do you have a favorite?  

GREG ABBOTT:  

I will be strongly supportive of the Republican nominee--  

CHUCK TODD:  
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Do you--  

GREG ABBOTT:  

--to be the next president of the United States.  

CHUCK TODD:  

You are staying out of the primarily totally?  

GREG ABBOTT:  

I'm staying out of the primary.  

CHUCK TODD:  

All right. Greg Abbott, we'll be watching you when you're governor of Texas. Thanks for 

coming on Meet The Press.  

GREG ABBOTT:  

Thank you, Chuck.  

CHUCK TODD:  

You got it.  

Now the lawsuit guys, we're going to find out a lot about before the end of the year. 

Here's a map of the 20 states. Rick Santelli, governor of Texas also told me that he thinks 

they filed a preliminary, try to get a preliminary injunction as you would, if you believe 

there's harm done, then you immediately want the law not enacted until you get your day 

in court. How should Congressional Republicans be responding? We know how they're 

going to respond, but how should they be responding to this?  

RICK SANTELLI:  

Well, listen, it's a complicated issue. I come from immigrant grandparents. The country 

would not be what it is if it wasn't for the immigrants in this country. The border, it's 

important to some conservatives. I understand that. Outsource it to the likes of Google. 

You could work through this problem. Why do we need this--  

 (OVERTALK)  

CHUCK TODD:  

You'd do a technology thing, huh?  
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U.S. Department of Homeland Security 

Before the 

United States Senate 

Committee on Appropriations 

July 10, 2014
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Chairwoman Mikulski, Ranking Member Shelby, and Members of this Committee, thank you for 
the opportunity to testify today about the Department’s efforts to address the recent rise of 
unaccompanied children and adults with children crossing the southwest border in the Rio 
Grande Valley in South Texas.  

The recent and dramatic rise in illegal migration across our border, from Honduras, El Salvador 
and Guatemala, presents a major challenge to the United States.  Particularly because so many of 
those crossing our border are children, there is also a humanitarian dimension to this problem, 
which the U.S. Government is bound and determined to respect.  As Americans, we will adhere 
to domestic and international law, due process, and the basic principles of charity, decency, and 
fairness.  But, in the final analysis, our border is not open to illegal migration. 

Our message is clear to those who try to illegally cross our borders: you will be sent back home. 
We have already added resources to expedite the removal, without a hearing before an 
immigration judge, of adults who come from these three countries without children.  We have 
worked with the governments of these countries to repatriate the adults quicker.  (Indeed, while 
in Guatemala City two days ago, I personally witnessed a flight of repatriated adults returning 
home.)  Within the last several months, we have dramatically reduced the removal time of many 
of these migrants.  Within the law, we are sending this group back, and we are sending them 
back quicker. 

Then there are adults who brought their children with them.  Again, our message to this group is 
simple: we will send you back.  We are building additional space to detain these groups and hold 
them until their expedited removal orders are effectuated.  Last week we opened a detention 
facility in Artesia, New Mexico for this purpose, and we are building more detention space 
quickly.  Adults who brought their children here expecting to make it to the nearest bus station in 
the U.S. were surprised that they were detained at Artesia.  They will be sent back quickly, with 
the sad recognition that the large sum of money they paid a criminal smuggling organization to 
get them to the U.S will go to waste. 

Then there are the unaccompanied children.  As I have said many times, the long journey for a 
child, in the custody of a criminal smuggling organization, from Central America to the United 
States is dangerous.  Many of the children are exploited, abused and hurt. Under our laws, an 
unaccompanied child from Central America must be transferred from the Department of 
Homeland Security (DHS) to the Department of Health and Human Services (HHS) and placed 
by HHS in a situation that is in the best interest of the child.  But, the removal proceeding against 
the child continues.  Every child will retain the right, like adults, to assert a claim of asylum or 
seek other protections.  But, unless the child has been granted asylum or some other protection in 
this country – and the vast majority will not – he or she will be sent back and we seek additional 
resources to do that quickly.   

Those who cross our border illegally must know there is no safe passage, and no free pass; 
within the confines of our laws, our values, and our resources, they will be sent back to their 
home countries. 
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I am grateful that the Senate Appropriations Committee included in its fiscal year 2015 DHS 
Appropriations Bill an additional $164.5 million to address this surge in unaccompanied 
children.  However, given the current dramatic increase in apprehensions and activities 
associated with unaccompanied children and family groups, the resources necessary to 
appropriately address this issue are simply not available within the current fiscal year 2014 
budget or the proposed fiscal year 2015 appropriation.  To effectively address this emerging 
crisis, the President has requested emergency supplemental appropriations of $3.7 billion to 
comprehensively address this urgent humanitarian situation, including $1.5 billion for DHS to 
support more detention and removal facilities and enhanced processes as well as increased 
activities to disrupt and dismantle the human smuggling organizations that bring these 
individuals across U.S. borders. 

Put plainly, without supplemental funding, in August U.S. Immigration and Customs 
Enforcement (ICE) will run out of money and DHS would need to divert significant funds from 
other critical programs just to maintain operations.  Likewise, the Department of Health and 
Human Services (HHS) will be unable to address the influx of children by securing sufficient 
shelter capacity, leading to more children being held at short term border patrol processing 
stations for longer periods of time.  Going forward, HHS will be unable to set-up more stable, 
cost-effective arrangements for these children, Border Patrol agents will have to be re-assigned 
from their border security work to assist at facilities housing children, and ICE will lack the 
resources needed to sufficiently maintain and expand detention and removal capacity for adults 
with children who cross the border illegally.  Without additional funds, the Department of Justice 
(DOJ) will be unable to keep pace with its growing caseload, leading to longer wait times for 
those cases already on the docket. And absent dedicated resources in Central American 
countries, we will not make progress on the larger drivers of this humanitarian situation. For this 
reason, supplemental resources are urgently needed to continue forward with the aggressive 
response that the Administration has deployed to date.  

This emergency supplemental request is a direct result of the urgent situation in the Rio Grande 
Valley.  In fiscal year 2013, CBP apprehended approximately 24,000 unaccompanied children at 
the border.  By the end of June of this fiscal year, that number has already doubled to more than 
57,000, and it continues to climb.  We are preparing for a scenario in which the number of 
unaccompanied children apprehended at the border could reach up to 90,000 by the end of fiscal 
year 2014.   

I know that additional money alone will not fully address the challenge we face, and we do not 
make this request lightly.  While building capacity is necessary, we must also ramp up our ability 
to safely and quickly return the influx of these recent border crossers, which is exactly what we 
are doing.   

As I have previously testified, we have established added capacity to deal with the processing 
and housing of the children and families and we are actively exploring additional options.  To 
process the increased numbers of unaccompanied children and family groups in Texas, DHS has 
brought the children to our processing center at Nogales, Arizona before any unaccompanied 
children are sent to HHS, to whom DHS is mandated by law to transfer custody once they are 
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identified as unaccompanied children.  We are also arranging additional processing centers to 
handle the rise in the RGV, including adding a 1,000 bed processing center in McAllen.   
 
Critically, DHS is also building additional detention capacity for adults who cross the border 
illegally in the Rio Grande Valley with their children.  For this purpose DHS has established a 
temporary facility for adults with children on the Federal Law Enforcement Training Center's 
campus at Artesia, New Mexico.  The establishment of this temporary facility will help CBP 
process those encountered at the border and allow ICE to increase its capacity to house and 
expedite the removal of adults with children in a manner that complies with federal law.  Artesia 
is one of several facilities that DHS will use to increase our capacity to hold and expedite the 
removal of the increasing number of adults with children illegally crossing the southwest border.  
DHS is ensuring that after apprehension, families are housed in facilities that adequately provide 
for their safety, security, and medical needs.  Meanwhile, we will continue to expand use of the 
Alternatives to Detention program to ensure compliance with notices to appear before 
immigration judges for removal proceedings.  DHS has also surged USCIS officers to hear 
credible fear claims and conduct the screening process.  DOJ is temporarily reassigning 
immigration judges to handle the additional caseload.  These immigration judges will adjudicate 
these cases as quickly as possible, consistent with all existing legal and procedural standards, 
including those for asylum applicants.  Overall, this increased capacity and resources will allow 
ICE to return certain migrants from Central America to their home countries more quickly. 
 
DHS has brought on more transportation assets to assist in the effort.  The Coast Guard loaned 
air assets to help transport the children and families between CBP facilities.  ICE is now leasing 
charter aircraft to transport unaccompanied children to HHS custody. 
 
Throughout the Rio Grande Valley Sector, we are conducting public health screening for all 
those who come into our facilities for any symptoms of contagious diseases or other possible 
public health concerns.   
 
In order to effectuate the safe and timely return of these migrants, we are engaging with senior 
government officials of Guatemala, El Salvador, Honduras, and Mexico to address our shared 
border security interests, the underlying conditions in Central America that are promoting the 
exodus, and how we can work together to assure faster, secure removal and repatriation.   
 
Just yesterday I returned from Guatemala.  Joined by SOUTHCOM Commander General John 
Kelly and Ambassador Thomas A. Shannon, I met with President Otto Fernando Pérez Molina to 
discuss the urgent situation and to express our commitment to work with Guatemala to stem the 
flow of individuals, address the root causes of the influx, and to expand the capacity of these 
countries to receive and reintegrate repatriated migrants. 
 
As a part of these international engagement efforts, the United States has committed foreign 
assistance resources to improve the capacity of these countries to receive and reintegrate returned 
individuals and address the underlying security and economic issues that cause migration.  This 
funding will enable El Salvador, Guatemala, and Honduras to improve their existing repatriation 
processes and increase the capacity of these governments and nongovernmental organizations to 
provide expanded services to returned migrants.  Additional resources will support community 
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policing and law enforcement efforts to combat gang violence and strengthen citizen security in 
some of the most violent communities in these countries. 
 
DHS has also added personnel and resources to the investigation, prosecution, disruption, and 
dismantling of the smuggling organizations that are facilitating border crossings into the Rio 
Grande Valley.  ICE Homeland Security Investigations (HSI) is deploying 60 additional criminal 
investigators and support personnel to their San Antonio and Houston offices for this purpose, as 
well as supplementing this with additional intelligence and programmatic support from ICE 
headquarters.  ICE will continue to vigorously pursue and dismantle these human smuggling 
organizations by all investigative means to include the financial structure of these criminal 
organizations.   
 
We have increased CBP staffing and detailed 115 additional experienced agents from less active 
sectors to augment operations there.  On June 30, I announced the immediate deployment of 150 
U.S. Border Patrol agents to the Rio Grande Valley Sector to augment illegal entry detection 
efforts while enhancing processing and detention capabilities.   
 
Our plan of action is comprehensive and wide-reaching.  However, the measures that we have 
taken – which have been critical and must be sustained – are and will continue to be costly.  
Many of these activities were not contemplated at the time Congress passed the fiscal year 2014 
DHS appropriations act.  With such a dramatic increase in the number of unaccompanied minors 
and family groups being apprehended, significant additional resources are needed.  As a result, 
the President sent a letter to Congress on June 30, providing an update on the Administration's 
efforts to address this situation and requesting congressional action on emergency supplemental 
appropriations legislation to support the following: 
 
• an aggressive deterrence strategy focused on the removal and repatriation of recent border 

crossers; 
• a sustained border security surge through enhanced domestic enforcement, including 

interdiction and prosecution of criminal networks;  
• a significant increase in immigration judges, reassigning them to adjudicate cases of recent 

border crossers, and establishing corresponding facilities to expedite the processing of cases 
involving those who crossed the border in recent weeks; 

• a stepped up effort to work with our Central American partners to repatriate and reintegrate 
migrants returned to their countries, address the root causes of migration, and communicate 
the realities of these dangerous journeys; and  

• the resources necessary to appropriately detain, process, and care for children and adults. 
 
Specifically, the President has requested your support on emergency supplemental appropriations 
legislation providing DHS with $1.5 billion for fiscal year 2014 and 2015 costs related to surge 
in unaccompanied children and families.  Of this amount, $433 million is included for CBP and 
$1.104 billion is included for ICE. 
 
Of the $433 million included for CBP, $329 million is for operational costs to include care, 
feeding, and transportation costs of unaccompanied children and family groups.   In addition, this 
amount would provide $35 million for new processing and detention facilities at Nogales and 

4 
 

434

Case 1:14-cv-00254   Document 38-32   Filed in TXSD on 12/24/14   Page 6 of 7



McAllen.  Finally, the request supports CBP’s efforts to detect and interdict unaccompanied 
children across U.S. borders, including $29 million for increased CBP support of the Border 
Security Task Forces, particularly along the Southwest Border, and $39 million for an additional 
16,526 flight hours (above the level in the President’s FY15 Budget request) and 16 additional 
crew members for CBP’s Unmanned Aircraft Systems.  
 
Of the $1.104 billion included for ICE, $995 million is for operational costs to include the 
detention, alternatives to detention, prosecution, and removal of family groups, as well as 
transportation costs of unaccompanied children to HHS custody.  Another $109 million is 
included to support increased efforts to detect, disrupt and dismantle efforts to smuggle 
unaccompanied children and family groups across U.S. borders.   
 
The requested amount would include $116 million for operational costs associated with the 
transportation of unaccompanied children to HHS custody, and $879 million for 6,350 additional 
family unit beds, 23,000 additional alternatives to detention participants per day, additional 
prosecution capacity, and related transportation and removal costs for family groups.  Finally, the 
request strengthens ICE efforts to detect and disrupt efforts to smuggle unaccompanied children 
across U.S. borders, including $46 million for 179 additional members of the Border Security 
Task Forces, particularly along the Southwest Border, $38 million for additional domestic and 
international investigations and intelligence support, and $6 million for Operation Torrent 
Divide. 
 
As the urgent situation presented by the influx of unaccompanied children and families in south 
Texas continues to evolve, we will look to use every available tool to ensure that we are 
addressing these challenges and changing circumstances, including the potential use of transfer 
authority if necessary and appropriate.  
 
Finally, I want to once again thank Chairwoman Mikulski, Ranking Member Shelby, and 
Members of this Committee for this opportunity to testify and for the strong support that I have 
received from the Committee since becoming Secretary of the Department of Homeland 
Security.  We are committed to continuing to work closely with the Committee and Congress on 
this critical issue, and to keep you informed.  DHS is updating Members and staff on the 
situation in conference calls two times a week, facilitating site visits to Border Patrol facilities in 
Texas and Arizona for a number of Members and their staff, and providing daily updates to the 
Appropriations Committee on border apprehensions data. 
 
In cooperation with the other agencies of our government that are dedicating resources to the 
effort, with the support of Congress, and in cooperation with the governments of Mexico and 
Central America, I believe we can stem this tide and address the broader issues.  The requested 
supplemental funding is critical to enabling the Department to fulfill its mission and address the 
dramatic surge in unaccompanied children and families in a manner that maintains border 
security and reflects our laws and values. 
 
Thank you for listening and I look forward to your questions. 
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Thank you Chairman McCaul, Ranking Member Thompson, and Committee 
members for the opportunity to testify today. 

On November 20 President Obama announced a series of executive actions to 
begin to fix our immigration system.  The President views these actions as a first step 
toward reform of the system, and continues to count on Congress for the more 
comprehensive reform that only legislative changes can provide. 

The actions we took will begin to fix the system in a number of respects. 

To promote border security for the future, and to send a strong message that our 
borders are not open to illegal migration, we prioritize the removal of those apprehended 
at the border and those who came here illegally after January 1, 2014, regardless of where 
they are apprehended.  We also announced the next steps to strengthen our border 
security efforts as a part of our Southern Border Campaign Strategy, which I first 
announced earlier this year.   

To promote public safety, we make clear that those convicted of crimes, criminal 
street gang members, and national security threats are also priorities for removal. 

To promote accountability, we encourage those undocumented immigrants who 
have been here for at least five years, have sons or daughters who are citizens or lawful 
permanent residents, and do not fall into one of our enforcement priorities, to come out of 
the shadows, get on the books, and pass national security and criminal background 
checks.  After clearing all their background checks, these individuals are eligible for 
work authorization and will be able to pay taxes and contribute more fully to our 
economy.  The reality is that, given our limited resources, these people are not priorities 
for removal—it’s time we acknowledge that and encourage them to be held accountable.  
This is simple common sense. 

To rebuild trust with state and local law enforcement which are no longer 
honoring ICE detainers, we are ending the controversial Secure Communities program as 
we know it, and making a fresh start with a new program that fixes existing problems. 

To promote U.S. citizenship, we will enable applicants to pay the $680 
naturalization fee by credit card and expand citizenship public awareness. 

To promote the U.S. economy, we will take administrative actions to better enable 
U.S. businesses to hire and retain qualified, highly skilled foreign born workers. 

The reality is that, for decades, Presidents have used executive authority to 
enhance immigration policy.  President Obama views these actions as a first step toward 
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the reform of the system, and continues to count on Congress for the more 
comprehensive reform that only changes in law can provide. 

I recommended to the President each of the Homeland Security reforms to the 
immigration system that he has decided to pursue.  These recommendations were the 
result of extended and candid consultations I had with the leadership of Immigration and 
Customs Enforcement (ICE), Customs and Border Protection (CBP) and U.S. Citizenship 
and Immigration Services (USCIS).  Along the way, I also spoke with members of the 
workforce who implement and enforce the law to hear their views.  In my own view, any 
significant change in policy requires close consultation with those who administer the 
system.  We also consulted a wide range of stakeholders, including business and  labor 
leaders, law enforcement officers, religious leaders, and members of Congress from both 
sides of the aisle. We also consulted with the Department of Justice, and we received a 
formal, written opinion from the Justice Department’s Office of Legal Counsel 
concerning enforcement prioritization and deferred action, and that opinion has been 
made public. 

Here is a summary of our executive actions: 

Strengthening border security.  Our executive actions emphasize that our border 
is not open to future illegal migration and that those who come here illegally will be sent 
back, unless they qualify for some form of humanitarian relief under our laws.  The 
reality is that, over the last fifteen years spanning the Clinton, Bush, and Obama 
Administrations, much has been done to improve border security.  But, through the 
executive actions announced last week, we can and will do more. 

Today, we have unprecedented levels of border security resources—personnel, 
equipment and technology—along our Southwest border.  This investment has produced 
significant positive results.  Apprehensions have declined from over 1.6 million in 2000 
to around 400,000 a year—the lowest rate since the 1970s.  According to Pew Research, 
the number of undocumented immigrants in this country grew to a high of 12.2 million in 
2007 and has remained, after a slight drop, at about 11.3 million ever since.  That means 
this population has stopped growing for the first time since the 1980s, and over half of 
these individuals have been in the United States for 13 years. 

Without a doubt, we had a setback this summer. We saw an unprecedented spike 
in illegal migration into South Texas—from Guatemala, Honduras, and El Salvador. And 
as everyone knows, it consisted of large numbers of unaccompanied children and adults 
with children.  We responded with more security and law enforcement resources; more 
processing centers; more detention space; more Border Patrol agents in the Rio Grande 
Valley; more prosecution of criminal smuggling organizations; an aggressive public 
message campaign; engagement of Central American leaders by the President and the 
Vice President; and increased interdiction efforts by the Government of Mexico.  And, 
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since the spring, the numbers of unaccompanied children crossing the southern border 
illegally have gone down considerably: May – 10,578; June – 10,620; July – 5,499; 
August – 3,138; September – 2,426; October – 2,529.   

 
However, we are not finished with the work of securing our border.  We can and 

will do more—that’s a critical component of the President’s executive actions.   
 
We will build upon the border security infrastructure we put in place last summer.  

We announced several days ago the opening of another detention facility for adults with 
children in Dilley, Texas, that has the capability to detain over 2,000 individuals. At the 
same time, we will close the smaller, temporary facility for adults with children at 
Artesia, New Mexico.  We are developing a “Southern Border Campaign Strategy” to 
fundamentally alter the way in which we marshal resources to the border under the 
direction of three new Department task forces. They will follow a focused risk-based 
strategy, with the overarching goals of enforcing our immigration laws and interdicting 
individuals seeking to illegally cross land, sea and air borders.  These actions are 
designed to send a clear message: in the future, those who attempt to illegally cross our 
borders will be sent back. 

 
Creating new and clearer enforcement prioritization policies.  This new policy 

will also have a strong border security component to it, in addition to prioritizing for 
removal public safety and national security threats.  Virtually every law enforcement 
agency engages in prosecutorial discretion.  With the finite resources an agency has to 
enforce the law, it must prioritize use of those resources.  To this end, DHS will 
implement a new and clearer enforcement and removal policy.  The new policy places: 
(i) top priority on national security threats, convicted felons, criminal gang participants, 
and illegal entrants apprehended at the border; (ii) second-tier priority on those convicted 
of significant or multiple misdemeanors and those who  entered or re-entered this country 
unlawfully after January 1, 2014, -- regardless of whether they are apprehended at the 
border -- or significantly abused the visa or visa waiver programs; and (iii) the lowest 
priority are those who are non-criminals but who have failed to abide by a final order of 
removal issued on or after January 1, 2014.   

 
Giving people the opportunity to be held accountable.  The reality is that, 

undocumented immigrants who have been in this country for years, raising American 
families and developing ties to the community.  Many of these individuals have 
committed no crimes and are not enforcement priorities.  It is time that we acknowledge 
this as a matter of official policy and encourage eligible individuals to come out of the 
shadows, submit to criminal and national security background checks, and be held 
accountable.   

 
We will therefore offer, on a case-by-case basis, deferred action to individuals 

who (i) are not removal priorities under our new policy, (ii) have been in this country at 

4 
 

439

Case 1:14-cv-00254   Document 38-33   Filed in TXSD on 12/24/14   Page 5 of 7



least 5 years, (iii) have sons or daughters who are U.S. citizens or lawful permanent 
residents, and (iv) present no other factors that would make a grant of deferred action 
inappropriate.  The reality is that our finite resources will not and should not be expanded 
to remove these people.  We are also amending eligibility for the Deferred Action for 
Childhood Arrivals (DACA) program.  At present, eligibility is limited to those who were 
under 31 years of age on June 15, 2012, entered the United States before June 15, 2007, 
and were under 16 years old when they entered.  We will amend eligibility for DACA to 
cover all undocumented immigrants who entered the United States before the age of 16, 
not limited to those born after June 15, 1981.  We are also adjusting the cut-off date from 
June 15, 2007 to January 1, 2010 and expanding the period of work authorization from 
two years to three years. 

 
President Obama’s Administration is not the first to undertake such actions.  In 

fact, the concept of deferred action is an established, long-standing administrative 
mechanism dating back decades, and it is one of a number of similar mechanisms 
Administrations have used to grant temporary immigration relief for humanitarian and 
other reasons.  For example, Presidents Reagan and Bush authorized executive action to 
shield undocumented children and spouses who did not qualify for legalization under the 
Immigration Reform and Control Act of 1986.  This “Family Fairness Program” used a 
form of relief known at the time as “indefinite voluntary departure,” which is similar to 
the deferred action authority we use today.   

 
Fixing Secure Communities.  We will end the Secure Communities program as 

we know it.  The overarching goal of the program is a good one, but it has attracted 
widespread criticism in its implementation and has been embroiled in litigation.  
Accordingly, we will replace it with a new “Priority Enforcement Program” that closely 
and clearly reflects DHS’s new top enforcement priorities.  The program will continue to 
rely on fingerprint-based biometric data submitted during bookings by state and local law 
enforcement agencies but will, for the most part, limit the circumstances under which 
DHS will seek an individual in the custody of state and local law enforcement—
specifically, only when an individual has been convicted of certain offenses listed in 
Priorities 1 and 2 of our new enforcement priorities outlined above. 

 
Pay reform for ICE ERO officers.  We will conduct an expeditious review of 

personnel reforms for Immigration and Customs Enforcement (ICE) officers engaged in 
removal operations, to bring their job classifications and pay coverage in line with other 
law enforcement personnel, and pursue regulations and legislation to address these issues.   

 
Extending the provisional waiver program to promote family unity.  The 

provisional waiver program we announced in January 2013 for undocumented spouses 
and children of U.S. citizens will be expanded—to include the spouses and children of 
lawful permanent residents, as well as the adult children of U.S. citizens and lawful 
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permanent residents.  At the same time, we will clarify the “extreme hardship” standard 
that must be met to obtain the provisional waiver.  

 
Supporting military families.  We will work with the Department of Defense to 

address the availability of parole-in-place and deferred action, on a case-by-case basis, 
for the spouses, parents, and children of U.S. citizens or lawful permanent residents who 
seek to enlist in the U.S. Armed Forces.   

 
Increasing access to U.S. citizenship.  We will undertake options to promote and 

increase access to naturalization and consider innovative ways to address barriers that 
may impede such access, including for those who lack resources to pay application fees.  
To enhance access to U.S. citizenship, we will (i) permit the use of credit cards as a 
payment option, and (ii) enhance public awareness around citizenship.  USCIS will also 
include the feasibility of a partial fee waiver as part of its next biennial fee study. 

 
Supporting U.S. business and high-skilled workers.  Finally, DHS will take a 

number of administrative actions to better enable U.S. businesses to hire and retain 
qualified, highly skilled foreign-born workers.  For example, because our immigration 
system suffers from extremely long waits for green cards, we will amend current 
regulations and make other administrative changes to provide needed flexibility to 
workers with approved employment-based green card petitions. 

 
Overall, the executive actions the President announced last week will not only 

bolster our border security, they will promote  family unity, increase access to U.S. 
citizenship, grow and strengthen the competitiveness of the U.S. economy, and create 
jobs, particularly in the high-skilled labor sectors. 

 
Again, the President views these actions as a first step toward the reform of our 

immigration system and he continues to count on Congress for the more comprehensive 
reform that only legislative changes can provide.  In the meantime, we will use our 
executive authority to fix as much of our broken immigration system as possible. 

 
I look forward to answering your questions. 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

BROWNSVILLE DIVISION 
__________________________________________ 
       ) 
STATE OF TEXAS, et al.    ) 
       ) 
    Plaintiffs,  )  
       ) No. 1:14-cv-254 
 v.      )  
       ) 
UNITED STATES OF AMERICA, et al.  ) 
       ) 
    Defendants.  ) 
__________________________________________) 
 

[Proposed] Order 
 

 Upon consideration of Plaintiffs’ Motion for Preliminary Injunction, Defendants’ 
Opposition thereto, and any other replies or responses thereto, it is  
 
 HEREBY ORDERED that Plaintiffs’ Motion for Preliminary Injunction is DENIED.  
   
 It is FURTHER ORDERED that the above-captioned matter is DISMISSED. 
 
 
 
Signed on January ______, 2015. 
 
 
 
 
      ___________________________________ 
      The Honorable Andrew S. Hanen 
      United States District Judge 
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