ATTACHMENT 1

IN THE UNITED STATES DISTRICT COURT FOR

i w4

THE EASTERN DISTRICT OF VIRGINIA

e

RICHMOND DIVISION

CHR AR e

e

"UNITED STATES OF AMERICA,

Plaintiff,
CIVIL ACTION NO.
V. 82-0933-R
COMMONWEALTH OF VIRGINIA,
DEPARTMENT OF HIGHWAYS AND
TRANSPORTATION,

Defendants.

AFFIDAVIT

I, William Bradford Reynolds, being first duly sworn,
do hereby depose and state as follows:

1 I am the Assistant Attorney General, Civil Rights
Division of the United States Department of Justice, and have
been since July, 1981.

2. In my capacity as Assistant Attorney General for
Civil Rights, I helped to formulate, and announced to Congress
in testimony dated September 23, 1981, Department policy for
the kinds of relief to be sought in cases brought by the Depart-
ment alleging employment discrimination under Title VII of
the Civil Rights Act of 1964, and other provisions of‘federal
laws prohibiting employment discrimination. Under thPt policy,

the Department of Justice does not rely on hiring or bromotion



quotas, goals or other numerical formula which require or sup-

port preferences based on race, religion, sex or national ori-
%

gin. See my Testimony before the Subcommittee on Edual Oppor-

tunity of the House Committee on Education and Labof*dated
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September 23, 1981, P. 5. Instead, the Department insists
upon nondiscriminatory hiring and promotion, and enhanced re-
cruitment efforts directed principally at communities that
have in the past not been reached by the employer's recruit-
ment. 1Id. pp. 13-16. 1In addition, the Department seeks speci-
fic relief for persons who have been harmed by the prior discrim-
inatory practices of the defendant. Ibid.

3. In my capacity as Assistant Attorney General for
Civil Rights, I personally reviewed the results of the Justice
Department's investigation of the employment practices of the
Virginia Department of Highways and Transportation. Based
on that investigation and review, I signed the attached letters
dated February 5 and 8, 1982 to the Attorney General of Vir-
ginia and to the Governor of Virginia, advising them of the
results of the investigation and of our conclusions that the
Virginia Department of Highways and Transportation was engaged
in a pattern of discriminatory employment practices in viola-
tion of Title VII. The letters advised céunsel of the correc-

ltive measures believed necessary, and invited the defendant
5 s

éto resolve the matters without contested litigation.: See attach-

o e ey

ments A & B hereto.
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4. I reviewed on several occasions the settlement
proposals in the form of consent decrees offered on §beha1f
of the United States by the attorneys in the Civil ﬁﬁghts Divi-
sion. The terms ultimately agreed upon by the parties were
accepted by me as being consistent with the policy of this
Department and warranted by our investigation of the facts.

5 Accordingly, I authorized the filing of the Consent
Decree, along with the complaint, in this matter.

6 I was and am satisfied that the Consent Decree
tendered to the Court on December 30, 1982, did not require
the defendant to engage in preferences based on race or sex
for the benefit of persons who were not victims of prior prac-
tices, and that the Decree was not intended to require and
did not contemplate any such preference. I would not have
approved the proposed Decree if in my judgment it had done
s0.

- 4 Nevertheless, after reviewing the Court's opinion
dated January 6, 1983, I again reviewed the proposed Decree
in light of the opinion. I subsequently determined that the
Decree did not as clearly preclude any possibility of prefer-
ences as I believe the parties intended. -Accordingly, I di-

rected that our attorneys propose to defendant that a sentence

‘be added to paragraph 9 of the Decree and that other,modlfxca-

ik

t1ons be made to help clarify that intent.

bt

-3~



LY RVE

X T Y

-

*;My Commission Expires: 7/ Y/ gy

8. As a result, counsel for the plaintiff qubmltted
a draft decree to counsel for the defendant, and further negotia-"
tions took place. 1I participated in those negotiations in
part through telephone conversations with the Attorney General
of Virginia. As a result of these further negotiations, coun-
sel for the defendant and plaintiff in this case have reached
agreement on a modified Consent Decree.

9. On February [, 1983, I reviewed the Consent De-
cree, as modified, and signed the motion for entry of the con-
sent decree. I am satisfied that the consent decree as modi-
fied does not require or contemplate any hiring or promotion
quota, goal or other numerical formula which requires or sup-
ports preferences baged on race or sex; and that the decree

as modified clearly feflects the policy of this Department.

Sworn and Subscribed before me
this }§4, day of February, 1983

L trye L proaf)

NOTARY PUBLIC

R SRS TR N
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BEonoradle Gerald L. Ballles . i . ' g
Attorney General of the _ . e N

Commonwezlth of Virginis - - W E e
1101 Bast Broa8 Street ) = 5
Richmon8, Virginis 23219 - : _ S
Dear Mr. Attorney Generals .~ . . - . R :}* T

y ot ' - b .‘,:‘- -":3. .-:rs‘: I:.;?-.l'

Z an writing to inform you of the results of our
investigation of employment practices of the Virginia .
Depertoent ©f Eighways., The purpose of thie investigation was
to determine whether Virginin Departmont of fighvays (VDB)
has efforded aqual employment opportunities to blacks and
fevales as vequired by Title VIX of the Civil Rights Act of
‘1964, as anended,

" We have corcluded that the VDE §s engaged l.n @ pattern
and practice of discriminatory exployment practices with

, respect_to blacks and females in the State of Virglioia. Thie

- their availability im the lebor market. These statistics .-

eonclusion has been Teoched after an mxtensive Snvestigation,
We bave met with VDE personnel and attprn{s from your offiece
eor several different occasions requesting nformation that
would help us to reach a conclusion 4a this matter.

mEOE g - r A .
- The information avallable to us ‘indicated that as OF .- .- - - .

Movenber 1980, the VDR employed approximately 11,309 pereoms : - L
of whonm approximately 9.5% were black and 11.6% were fcmale, .. T
while the eivilian labor force for the Stats of Virginia 48 . '
17.2% black end 39.50 female. This pumber of dlack and female -

employses is @isproportionately small as compared ¢to the T
actual applicant flow percentages for those groups and to

g = Tt
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¥. County of Pairfax, vir inia, €29 P.28 932 {(4th c1r§.
1980), certiorar enied Jan, 12, 1981, Barnett v, ¥.?. Grang
Hﬁ _*ﬁ

€o. S18 P.24 543 (1975) . ' :

®aintenance jobg, Vhile only 27.68 of ehe Whites employea -
work 4n such jobs, Approximately 704 of the female ¢ ;
are assigned ¢o clerical jobs wvhile

Paring wpper 3
- cations of the ¢ otabifigh dh:‘r’luu-_ A st
tion {n 2ssignmant ang promotion, gince those Procedureg
€annot be Justifieq by business Récessity. Rowe v, General

¥otors Corp,, Supra, S$ee, Grioggs ¥. Duke Pover Co,, 1377);
Fisher ¥v. Proctor and Camble ¥fg., Co., 61 ’.3_ 27 {Sth Cir.

" 7T General, {f pe believes o Pattern or practice in wvioletion or— =0
Federal law exists, ¢o bring suit gn the appropriate District
Court. Y have authorigzed o ®uit under thig Btatute with

T Tegard to the Virginia Department -of iigbvlra"\

T S T N
1. The adoption &nd implepentaticn of &n {ntensive
Fecruiting Program designed to inform blacks end females of
o> opportunities and ¢o attract quelified black and fenmale

@pplicants {n Rumbers at least Comparable ¢o thelr Tepresen-

tation {n the Televant labor market, so as ¢o correct the _ _
effacts of past practices. The Program should Pay particulay - _
attention ¢o the recruitment o black and fenaje Professiene . . . _ -

W 2 ‘ i P S

7.2°.818,7an8 o the rocultagn‘t,.pt,hulel §enerally for BOR 370 i i o,
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dfscriminatory procedures and practices. ..

-

The discontinuance or reform of

selection procedures which have had a 4is

bXacks and fenmales,
pzomotion ©f blacks

and the future biring
ard females pursuant

P

subjective
parate impact:en
» 69signment &nd
to fair and mon-

- .

- ‘:‘. ."‘;‘

3. Viectims of past @lscrimination
pronoted into positions that they womld
pest discrimination. Buch relfef shounld
related benefits, including retroactive
Albenerle Paper Co. v. Moody, 422 U.S. 4

should be hir‘h or -

bave attained absent
include back pay and

Uenlorlty. Beeo, ®.Pop

06 {1975); Pranks v,

- consent &ecree. ‘ S &

Bowmen Transportation Co., 424 ©.8. (1976).

Any corrective action program shéll& take the form of a

- . T .
-— S ane ] I
- s o i e

' It‘fbu wish to iriinib Clicuniibgl-ibbflnﬁ

-

settlement of this matter, please let mws hear from you withip

tweaty (20) days from the Gate of this letter. If you bhave
any questions, plesse feel free to contact David L, Roses,
Chief of the Pelderal Bnforcement Baction, Civil Rights

Division, or Bquire Padgett (202) €33-387% and Teresa Johnsom

(202) 633-4171, the attorneys to whom this matter is

T R

»
r

assigned,
‘15“1‘.1’9 d
W, Bradford Reynolds
« =-.. . Assistant Attorney General @ |
. : ' Civil Righte Division fea
TSRS R Al o ‘
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Bonorable Charles 8. Robd _— o
Office ©f the Covermer : s
Btate Capitel =y '

Richmond, Virgiania 383219

Dear Governor Robd: T T e st T galud B

This letter is to inform you that we have ooncluded ounr
favestigation of the Virginia Department of Highwvays and Prans-
portation. Our imvestigatiea was conducted pursuaat ¢to Pitle
VII of the Civil Rights Act eof 1964, as amended, 62 9.8.C,
$2000e ot seg. , . :

Zn the attached Jetter ¢o Attorney General Ballles, we
—— - explain the Dasis for the dedermination tLhat the Virginla Depaggs— —
ment of Righways and Transportation s in violation of ®itle VIT
because it discrimipates on the basls of race and sex ia hiring

“F——and promotion assignments; —The 1etter Diso Fots Torth €he tearms
: of the remedy we ware seaking, . - 4 ° ‘

We hope we will be adle €0 zesolve this matter without
eontested 1itigation., We plan to proceed through eontact with
the Attorney General, ia regard ¢o our elaims egainst the ngut-
mont of Righvays and Transportation, mnless wes are advised that
other counsel Bas Deen Gesignated, o e et

2 ¥ L ]
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Sonoradle Gerald L. Baliles . o Te¥
Attorney General of the £ TR
Cozonvezlth of Virgiaia = -
1101 Bast Broal fStrest R
Richnond, Virgianies 233219 T
Dear Wr. Attorney Generals i w 3 = g :ﬁ‘— .
- ®, " .0 " e & » ‘-‘A' '--’:'.-"-';'v.‘?:'!-:

T am writing to inform you of m' nnlti o.! u; b

investigation of employment practices of the Virginia _
Depertaent of Bighways. The purpose of this investigation was
to determina whether Virginia Departmont of Bighways (VDBE)
Ras efforded equal employment opportunities to blacks and
fenales as zequired by Title VII of the Civil Rights Act eof
’-"‘3 as mﬂ‘.‘. :

=" e bave ecorcluded that the VDE is engaged in e pattern
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and practice of discriminatory ex>loyment practices with

gespect to blacks and females ia the Stats of Virgieia. Tais

. .}
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eonclusion has Deén teached after an uxtensive investigetion.

We Bave met with VDE personnel and attoraeys from your eoffice
er several different occasions requesting dnformation that
would help us to reach a conclusion in this mattez.

i r 8 -
The faformation @vailable ¢o us {ndicated that as of .- .-

Novenber 1980, the VDB employed approxisately 31,309 rru{u E
CRAL®, ..

of whom approximately 9.3 were black and 11.68 were

while the eivilian laboz force for ths State of Virginia {s
27.2% black end 39.5% female. This pesber of black and female
ouph{ul is éilsproportionatsly small as eompd red to the
actual applicant fiow percentaged for ¢hose groups and to
thelr availadility ia the lador market, These ptatistics

etanding alone constitute s prims facie case of hiring -*1., iy o
... @inserimination, ntcmatlonahﬁxg'ﬁ-ﬁod 5,
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v. County of Pairfax, Virginis, 629 P.2d 932 (4th Cir., .
1980), certiorarl denled Jan. 12, 1981; Barnett v, ¥.P. Grant T
Co. 518 7,38 $43_(1978). S RE——

.2 & majority of the blacks ($2.5%) work in servies and - AR %
s=intenance jobs, while only 27.6% of the whites employed i .. E -
work in such Jobs., Approximately 70% of the female employees i< Ty

are assigned to clerical jobs while only S8 of the male .  <2- -
exployees are so assigned. There appears to be mot one (o) . > T
black out of the more than 3100 managers eand officiels, am8 - 7 - ..

fev blacks or women &n professional positions. The VDE A SO
utili{zes subjective sssignment and promotion procedures whieh -
vest discretion &n supervisory personnel, ailmost all of vhom -
are white males. Such procedures, eoupled with the low , R

. aunbers of blacks and femsles in the higher paying wpper L
Foo s level job classifications of the WDH, establish éiscrimina- - if: 7
tion in assignment and promotion, since those procedures "
cannot be justified by business mecessity, Bowe v, General

¥otors Corp., supra. See, Griggs v, ke Power Co., 1977)s
¥isher v. Proctor and Gamble Mfg. Co., 61 ¥.2 2_1 {5th €ir,

Bection 707 of the Civil Rights Act of 1964, as amended,
42 0.8, C. 2000e(6), places responsidility on the Attor
T 7" General, 4f he believes a pattern or practice £a wioclation ef

»

-

Federal lav exists, to brimg suit in the appropriate Distriect
Court. X have authorized & suit under this statute with
—_ wegard to the Virginie Bepartment-of Bighvays,

The purpose of this letter 4s €o advise you of the
corrective action program we believe is mecessary, and to
solicit your cooporation in an effort to achieve such a
grogr;- vithout contested 1itigation, Such a program should

ncludes - ¥ QAR Rl ehie e g o s

:! '-"'f'ow-' T

TP T . e et

- 3 e @ K2
A Tt

8. The adoption and f{mplenentation of an intensive
recruiting progran designed to inform blacks snd females of
Jod opportunities and ¢o attract gualified dlack and female
applicants in mumbers st least comparable to their gepresea-
tatfon in the relevant labor market, 80 as to correct the _
effects of past practices. The program should pay particeular -
attention to the recruitment Hf Dlack and female professfien~ « .- - - -

N Lz, ale he yeoruitment of Pemales generally for Bem r2:w i -
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2. The discontinuance or reZorm of subjective ;
seloction procedures which bave had a disparzate impact en :
. blacks and females, and the future biring, essignment end
promotion of blacks and females pursusnt ¢o fair and mon-
- discriminatory procedures and practioces. 0B o it o e s e o R
L ; . i ..__ . . .. [ e -4- g ..t . . ; -'-..:. ’--.'...;.._ .-_.a?.. "J
- 7 3. Victims of past &lscrimination should be hired eor _;.,*:_..—
pronoted into positions that they would have attained absent 3 . ..
post discrimination, Buch relief should fnclude back pay an8 ~ . » <. -
related banefites, including retroactive seniority. See, @.g9., G B
Albenirle Paper Co. v. Moody, 422 U.8. 406 (1975); Pranks v FTTC.
n_Transportation Co., 424 ©.8. (1976). " B BRI )
) Any eorrective action prog;-n should take the form of a -2-
- consent Gecres, T T A , L R
A : S TR TR DT Rl e T g L s
If you wish ¢o arrange @iscussions 1o0oking toward B LR
settlement of this matter, please let me hear from you within
tweaty (20) days from the Gate of this letter, If you bhave
@ny questions, please feel free to ocontact David L, Rose,
Chief of the Pelderal Bnforcement Bectiom, Civil Rghts
Division, or Squire Padgett (202) 633-3875 end Teresa Johnsen
{202) 633-4171, the attorneys to whom this matter ds
assigned, S w s ;.
Bincérely, ]
: |
!
¥a. Bradford Reynolds |
_ - ~« = . Assiptant Attormey Gemeral @ ‘
. = :,gig_u Rights Divisiea .- - , °
; o e
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