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MEMORANDUM FOR THE SOLICITOR GENERAL ;

fey Tiiced States V. Dillen Supply

ompanz (No. 13,975, 4th Cir.)
(E. W.C.p .4 No. 1972)

RECOMMENDATION

I recommend appeal from the district court's
erderar gl L, 1060, dismlssing the' complaint
after trial. R4

STATUS

The Jjudgment 1@ district court dismis-
sing the complaint was entered o - July le-1900.: 4
protective notice of appeal was filed on August 28,
1969, and the record on appeal was filed and the
appeal docketed on October 8, 1969. Our brief is
due for filing on November 17, 1969. 1/

QUESTIONS PRESENTED

1. Whether a company which has in the past
assigned its employees to departments on the basis
git-¥eee has a-duty uwnder Tisle VIE @f Ghe Givilk
Rights Act of 1964 to permit its Negre employees to
transfer without penalty to vacant positions in
white departments on the basis of their seniority
and qualifications, and to take other steps to dis-
establish the racial character of its departments ;
and to provide employment opportunities to Negroes SRy
which are equal to those of their similarly quali- 2
fied white contemporarles. IR

e e

1/ Preparation of this memorandum has been delayed
Dy the reassignment of lawyers and the reorganiza-
tion of this Division.



2. Wnekner in o S0t wne Attorney
General alleging = pattern or practice of resist-
ance to the full enjoyment of equal employment
opportunity rights secured by Title VII of the
Civil Rights Act of 1964, the district court erred
in excluding evidence concerning the defendant's
employment practices prior to the effective date of
the Act, evidence concerning the defendant's employ-
ment practices prior to the date of filing of the
sult, and after a certain point in the trial, evi-
dence concerning the defendant's employment prac-
tices prior to January 1, 1669, and evidence not
EEneRahgins 68 speelilic aclhs of overt discrimination,
on the ground that only relevant facts concerned
were those pertaining to overt discrimination at
the~time of trial, and on the ground of cur failure
to comply with its pre-trial orders.

STATEMENT

I e REEhe e

Dillon Supply i1s a North Carolina company en-
gaged in the business of selling, installing and
gservicing industrial cguipment and supplies. Its
Raleigh plant, which is the subject of this litiga-
tion, has approximately 236 employees, of whom
approximately 44 are Negroes. The company employs
& Dunigew oFf men. ik laborimg, preductlon and welding
Jeps A the Fabwicaltion Shep, Ferlk Lifw Department
Steel Warehouse and Traffic Departments. None of
these depariments has any significant requirements
for entry level positions eithar in terms of educa-
tion or of prior experience. Most of the defendant's
Negro employees were assigned to the "dead end" truck
driver and warehouse laborer jobs, or to cleanup
duties in the Fabrication Department, while whites
with no greater qualifications were afforded the
opportunity to learn to become, and to become welders.

Since discovery closed in May 1968, and be-
cause the court excluded from evidence certain docu-
mentary exhibits, the evidence before the court as
to the present racial composition of the departments
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on which the litigation centered was almost ex-
ciusively testimonial. The testimony of various
govermment and defense witnesses, however, placed
before the court a reasonably accurate picture of
the current makeup of these departments, as re-
flected in the following table:

[}

L N
Trgffic il 9
Steel Warehouse Laborers 2 I
Fa?%éiigignaigogelpers) g 3
Fabrication Shop Cleanup 0 6
Ferk Lift iF: 2

The racial assignments were neb-accidental.
Both befape cmd Tor a periold Sftcr Uhe Lety. the
defendant followed a practice of overt segregation
on the basis of race. For example, it was stipu-
lated that until February 1966, the company cafe-
teria was operated on a two-part basls, one part
for whites and the other for Negroes.

The departments here in question have long
been vapnally iSoppifiakle G whibe &r lNegra.
From July 1965, the effective date of the Civil
Rights Act, until January 1967, there were no Negro
weldewrs or haelgers 1 the Fabiricaiion Skop. In
December 1964, there were nine Negro drivers and a
white supervisor in the Traffic Department; the
parties stipulated that the same situation existed
i 106,

The company engaged, and essentially con-
tinues to engage, g/ in a system of decentralized
hiring. Employees liave always been, and are,

2/ The only change in this procedure has been that C.A.
Dillon, Jr., as a result of the Justice Department's
complaint, has seen most applicants personally since
sometime early in 1968. He keeps no list of vacancies,
however; he testiiied that he has a mental picture of
wheke vegsneias exist,.  Hop s the agplicant told of
all veecsneiee: Mr. géllon %ecid%s on some, pasis what
department to0’seid the applicant to, and the decision
y?gg?er to hire is then made by the departmental super-
f
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i In the casze at bar, the evidence showed that
| defendants had followed the traditional practice in
| the area of ssaizning Hegroes to comparatively

LT meniRi joos, in 1z ggely segregated departmentz.

\k; The company practice of niring persona {larzely re-
erulted from Iriends snd relatives) <dircotly into
ihe wnibe departnents without CLirst accepting bids

! frow Regroes in the traditionally Negre departments
tends to peypeluate the racial nature of the depart-
mepta, YASLIATLY, the company's decentralized niring
praciices, when ¢onbined 0 1%a pelicy of "Prisnds

_ and relatives” recpuiting, tend to por“e*g"*“ the

: nC”r“”Q'Ud neture of ity departmeads. For the white

; relatives and friends cf s-vlcy@ea in the wh*t
4’3«?t&€ub” anpliad for Loyimeat therey and sinie
iariy the Wegro relat 1 friends of existing
Hegro emﬁlOyE”“ sougni and obltained employzment in

£

Tie legro deda

A comp&n" which has in the past maintained
Tae sggreguted deopartments hasz a duty under
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bO peralt its prezent Hegro cuployecs Lo

i

transfer "iu wcud 9enalz* Lo vaeand po,itLunu i
with degartrnents on the btaszls of thei r saniority
and gualificatiocnzs. In Quarlies v. ?hilin Morrie,
Ingd.y 879 ¥ Sunp. 505 (m.u. Va. 1906), restriclive
degartments’ Lransfer and cenlority provisions were

g f;ld S0 e unlawful employment practicez heesuse
vey were superinmnosed cn e rac1%71y aegrzgated
departmental structure, and the courh ordercd that
Zhe clags W -mg*od €8 discriminated agalnst

‘ Dy thes : e permitied a fair epportunity
6 transfer to wh‘tw departments: The Pilth Cireult
adopted that pssition ia Local 305, United Pacera
makoers ve United giatse, b in U]‘tﬁd BLALES g e e
Havae Int 'l Cors.: supra, cegram initi-—
ated voluntari.y by the on “£o be in-
adegeatas to break thu : i embg 1
in 1%z segregatsd ilinaa of & ¢ourt
ronmnaed the cuse for antr ry injune-~
tiﬂn pr"viding nera Libors Lies

omployees.
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