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A()SI STANT ATTORNEY G ENERAL

Pepatintent of Xuziire
Pinsiiinstrat

MEMORANDUM FOR THE SOLICITOR GENERAL

Re: United States v. Dillon Supply 
Company (No. 13,975, 4th Cir.)
(E.D. N.C., C.A. No. , 1972)

RECOMMENDATION

I recommend appeal from the district court's
order of July 1, 1969, dismissing the complaint
after trial.

STATUS

The judgment	 ,e district court dismis-

1969, and the record on appeal was filed and the
protective notice of appeal was filed on August 28,
sing the complaint was entered on July 1, 1969. A

appeal docketed on October 8, 1969. Our brief is
due for filing on November 17, 1969. 1/

QUESTIONS PRESENTED

1. Whether a company which has in the past
assigned it; employees GO departments on the basis
of race has a duty under Title VII of the Civil
Rights Act of 1964 to permit its Negro employees to
transfer without penalty to vacant positions in
white departments on the basis of their seniority
and qualifications, and to take other steps to dis-
establish the racial character of its departments
and to provide employment opportunities to Negroes
which are equal to those of their similarly_quali--
fied white contemporaries.	 _ ---

1/ Preparation of this memorandum has beo.n delayed
by the reassignment of lawyers and the reorganiza-
tion of this Division.
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2. Whether in a suit 	 .110 Attorney
General alleging pattern or practice of resist-
ance to the full enjoyment of equal employment
opportunity rights secured by Title VII of the
Civil Rights Act of 1964, the district court erred
in excluding evidence concerning the defendant's
employment practices prior to the effective date of
the Act, evidence concerning the defendant's employ-
ment practices prior to the date of filing of the
suit, and after a certain point in the trial, evi-
dence concerning the defendant's employment prac-
tices prior to January 1, 1969, and evidence not
pertaining to specific acts of overt discrimination,
on the ground that only relevant facts concerned
were those pertaining to overt discrimination at
the time of trial, and on the ground of our failure
to comply with its pre-trial orders.

STATEMENT

1. The Basic Facts

Dillon Supply is a North Carolina company en-
gaged in the business of selling, installing and
servicing industrial equipment and supplies.	 Its
Raleigh plant, which is the subject of this litiga-
tion, has approximately 236 employees, of whom
approximately 44 are Negroes. The company employs
a number of men in laboring, production and welding
jobs in the Fabrication Shop, Fork Lift Department,
Steel Warehouse and Traffic Departments. None of
these depa - ' Tents has any significant requirements
for entry	 positions eiti-wr in terms of educa-
tion or of prior experience. Most of the defendant's
Negro employees were assigned to the "dead end" truck
driver and warehouse laborer jobs, or to cleanup
duties in the Fabrication Department, while whites
with no greater qualifications were afforded the
opportunity to learn to become, and to become welders.

Since discovery closed in May 1968, and be-
cause the court excluded from evidence certain docu-
mentary exhibits, the evidence before the court as
to the present racial composition of the departments



on which the litigation centered was almost ex-
clusively testimonial. The testimony of various
government and defense witnesses, however, placed
before the court a reasonably accurate picture of
the current makeup of these departments, as re-
flected in the following table:

W	 N

Traffic
	 1	 9

Steel Warehouse Laborers 	 2	 11

Fabrication Shop
(Welders and Helpers)

30 -4o 3

Fabrication Shop Cleanup 0 6

Fork Lift 11 2

The racial assignments were not accidental._
Both before and for a period after the Act, the
defendant followed a practice of overt segregation
on the basis of race. For example, it was stipu-
lated that until February 1966, the company cafe-
teria was operated on a two-part basis, one part
for whites and the other for Negroes.

The departments here in question have long
been racially identifiable as white or Negro.
From July 1965, the effective date of the Civil
Rights Act, until January 1967, there were no Negro
welders or helpers in the Fabrication Shop. In
December 1964, there were nine Negro drivers and a
white supervisor in the Traffic Department; the
parties stipulated that the same situation existed
in 1967.

The company engaged, and essentially con-
tinues to engage, 2/ in a system of decentralized
hiring. Employees have always been, and are,

2/ The only change in this procedure has been that C.A.
Dillon, Jr., as a result of the Justice Department's
complaint, has seen most applicants personally since
sometime early in 1968. He keeps no list of vacancies,
however; he testified that he has a mental picture of
where vacancies exist. Nor is the applicant told of
all vacancies; Mr, Dillon decides on some 7.a.s 4 s what
department to sena 

Dillon
 appiicant to, ana the aecision

mhether to hire :Ls then made by the departmental super-isor.
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25,956, July 28,
61 CCH Lab. Can.
Corp...,,„	 F . ,...t,n	 ---,,.;
i .:o. 2t:,,,,Z77)„ Au.
1t1r1,-..:-r,-;.	 ...„

for rth'f! f,11 bane denied,
Unitoo 'tit211:. ,, c v. LarL.5-

, 6,) CC,, Lab.	 5i9303-(5,7,
1 .,&)); Unttd State  v. Sheet

F.2d	 3 61 CCh Lab. as. C:77-77-
" .	 pt.,. 16, 1 6)).f r';',

1 .'40	 .1.1/4)

In the cace at bar, the	 chowed that
derendant liad followed the traditional practice intile arc-a of -1Iic.niaz :;ecroe2 to compar..-,tively
zntai jc)bs, in iar1y2cL,reslated 6:::partfLer.L.3.
The corapany practice of hiring persons (largely re-
cruited from fricr.d;) and relative) :Urectly into
the -Cnitc depart:::_nts withot fir acceptinG bids
froNer.F.roc!s in tile tra ,flticaally Nc:Lro dc:partuy.:nts
tcnds to,pcvi?etuate the racial nature o the dc .7.art-
r.ent,:;. 17- 3-zzl-LarlY1 	cony	 decentralize6 hiring
practice,	 Idth ito policy c 	 friends
and relativec recruiting, tend to perpetuate the
segrcT:ated nature of it u departments. For the Ilhite
relative  and friend:. of employ:,:  in the ,4111te
r.1_2artment$ ropil,.:(1 for	 ,loyzo.nt there; and simi-
lc,r3y the Noc l'o rele,	 friend3 of existing
Negro ezaployecz	 .....ainod employment in
the E .-_o departments.

A conpany .:4111.eh ha in the	 maintained
(..1(.,partmcnt ha a duty under

Title VII to permit itz present czro cmDloyccs to
tv:ncfer witncut permlty to vacnt poz>itionr, in
white department on the baslc of their :onio.1-1ty
and qua11fication5. In Quarlen v. Pk:1.11p Morris,
Inc., 279 2. Supp. 535 (2,.D. V. 15r0)„ rcc.tive
f.lepartiLent-. ":,ranr and	 nioitty nrovif;ions were
.c:cld to 1J.::	 e..-nployment pract1ce2 because
they were superlosed on a racially 2c,r4;:r_zated
.dopartent.	 .tructurc„ 	 the court ordered thatthe clapss o.e LJ-ro c...;;ployeea discr: .	'ted aoaint

y these provi3icnn be permitted a fair opportunity
to transfer to 1.4h1te departrnerts. The Fifth Circuit
ar ..ted that :or,iticn in Lc . - 1 18f-)„

v. United Statnt7„ ,1	 lintt	 ;3 1:;;!„ E7
Int e I CO•ri. 71 1'	 :,ranofer pr rcuik flitt i-
vontii.to he in-

adequate to by
in ite segrezatcd	 of prozre3Gitm,
rcmand t1.1c	 for .:%atry of a prel,
tin providing ioro	 :=7.-:ral trancfer
fec;1:- th.e black r.:mployc•..• 	 These caoc..-,
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-i,p reeent for the Crt of kopeals la tIle pl:csent
cac to hold tl^v .i.t transfer opportunitie3 nust:be
ace availabl .z3 for Dillon Supply cJioloyees uho

have been ansiened to raCially zegregated depart-
ments if fl patterL1 or practice of dizerimination.

prved on remand.

Similarly, a company Ihich has in the past
maintained racially seRregatod denartments and
recruited largely on the banic. of word-of-ziouth
r•ferralo by frinda and relatives of preent em
ployees has a duty under Title VII to hire and.sir from a mItral office and take other affirma-
tivc, ritops to dis2tablish departmental segreu.ation.
In Local 189, Unitod rarpak'ersv. United Statc,

piu .1a-Gric-1; court orciercd th7=1711tutIonc. ii11 seniority for job seniority in order to
disestablizh neccresatod lines of prozreszion. The
court hold tilat

Vhere a seniority system has the effect
of perpotuatinz discrivAnation, and coa-
centratin7 or -teleff,coDing' the effect
of paat years of discrimination against
Nogre employees into Irce2Ient olaccment
of Ncieroea in an Laforior nozition for
pro=tion and other purponeo„ that
present result is prohibited. .
282 F. a.;pp. at 44.

In the prev.ent case, ti:te trial court err .  in hold
ing that nothin irs in. Title VII requires t at
be done.thra a caatral office. Az', the  diatrict
court Eaid in Tocni

do not hold tint iiil senior-
:Ay 13	 under Title VII.'
But tle 1-:3701 EL11; 3 whr',re, as hero, '-job

operates-to continue the
effects of pat dizeriz3ination„ It
Lust be rz:placcd by soylo	 aondis-
criminatory„ cystcm„ and that mill
eniority is	 appropriatr,:, w/E.ter in

this cAz2e.2U2 , Supp. at
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Thr, final error	 ud attar„.14...the trial
et.;u2't't3 Vw	 te	 evid=cc rlcvant to
riro.or of a 'ratt..,ru cr 17.raoUec. of tilLtriv.3inaticn

cf	 zu.:tr.7 cf	 di3crlmination--
l a	 Lt	 'Lo pia Ci:.:'yTn.	 mo3t

tinç res^,Jat	 v!aztti curt's holdlnis
EcyvcraLlent	 ftticsi to oculnly t. ith its

I* fjj orC,..7:=1;	 tho
cv.-ituted 	 yd an ,.?.qual

tati=tc re:sult 	tart
,:..vldenuo detail 	 iatheZtatc,Incsnt above.. The
ac—it ,v)f the Prk:..-'2-tiz1 Procecdtn:7; #	z'ovicw3the cyldc,nco z;71L1	 cL:ar 	 oir vicv;s at;
t;f../	 11(,rthnrr—tria.1 orzcrz	 ccn)lici with.

ncJint	 1,:e2 ;...3%af on	 iz th.:tt °very,
ata of diztn:141.1.:1!::,n	 frc-gucntly dirficult to
cztablist4 aad tac, n nt ccm.ztit , Ite t-i c! c.:11& kind cr:

c,-r a .gatt ,.:-11	 praoticc or df;.rcrilaiaticn.
7410.7:, 	bc pc=litti to a f_16uc2 Ctifif:CXICC!

cc;aeral riatura, and co'Art 1.:Ivoct bc
to dm.f..- the necetary in-rovene .N:;.	 In	 problc„.1

statAmti-- often tell
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