


IN THE UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT

Me. G0-1837

HANSON BRATTON, et al.,
Plaintiffs-Appellants,
and
UNNERERESIVATES @RS BRI AT
Applicant For Intervention,
v.
THE CITY OF DETROIT, MICHIGAN,
De fendants-Appellees,
and

GUARDIANS OF MICHIGAN, et al.,

Intervening Defendants-Appellees.

ME@RTHE NN EERABNHE D ESSTRATIES RO SNSRI ER R ASEU
PARTY APPELLANT AND FOR LEAVE TO FILE SUGGESTION
©IF SREEHIEARIRN EREBNSRANC NS ERG@ BISIS ICIR BRI GBS T e

The United States of America respectfully moves the
Court (1) for leave to intervene as a party appellant in this
case in order to seek further appellate review, and (2) for
leave B8 file a suggection of rehearing en bane in exedass of 1S
pages (34 pages).
INTERVENTION

A. Intervention in the Courts of Appeals

"The Federal Rules of Civil Procedure, of course, apply
only  in | the fadeval district courts. Still, the peliecies under=

lying intervention may be applicable in appellate courts." Auto
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Heshare v. Sgpfield, 382 U.8. 205, 217 n.10 (1965). 2And, while
intervention at the appellate level is not common, it is by no

means unprecedented. 1/

The United States has in four previous employment dis-
crimination cases sought to intervene as a party in the courts
of appeals in circumstances similar to those obtaining here,

i.e, after a panel decision and for the purpose of, inter alia,

—_—

petitioning for rehearing. See Williams v. City of New Orleans,

No. 82=3435 (5th Cir.) (vehearing en banc pendimg); Heber v.

Kailiger Alwmsinmn & Chamiegal Corp.; 563 F.24 216 (S5th Cir. 1977).

reéheating en bane denied, 571 F.2d 337 (1978), rew'd, 443 U.S.

1HoBE M HeRZONE -~ Eeid v AliSEee SReduEENon:, . Enicks, A BEDNY 765, A

FEP Cases 406, vacated and withdrawn, 4 EPD 4 7776, at p. 5977,

A TR Cases 690 {5 @hiest il Cl7a g ione Swn i2uiliinen €0 g h Al 26

&9, Sl (loesE Cit. (1969).

The United States was permitted by the courts of appeals

to intervene in Williams, Weber and Love 2/, and in Tedford the

1/ See, e.g., Williams v. City of New Orleans, No. 82-3435 (5th
Cir.) (United States permit®ed to Lntervene); Lova V. Pullman Co. .,
430 F.2d 49, 51 (10th Cir. 1969) (United States permitted te in-
tervene); Singleton v. Jackson Municipal Separate School District,
348 w.2d 7739, 790 mn.l (5Eh CTIE. 1985), 335 P..¢ 885, G907, 908
({1966) (United States permitted to intervene); Smith v. Board of
Education, 365 F.2d 770, 773 (8th Cir. 1966) (United States per-
mitted to intervene); Seguros Tepevac, S.A., Compania Mexicana

de Segqguros Generales v. Bostrom, 347 F.2d 168, 172 (5th Cir.
IRoGERAsEa S REEd T 360 ErZEmEsal, 1155 i 1ialele) (tiinlEesvenitbilon
2llllowadhiEINRRIEREs I NSEehd . SehitiiEar, lNEl0l R 2id 19iRdE, ReIgh T OIRIgE (621
Cir. 1947, eert. d@afided 332 U.5. 26l (1947) (intervention allowed).
EES RElEedRISiERE e A meay, A9 e eS8 ((8dNEE.T 94N,

2/ I Welhee, the Fifth Circuit granted the United Skakes lesave

to intervene to file a petition for rehearing and suggestion of
rellchsingManMEine), ot fdeniied tihnel peltittiiion. 57 ECGAdNAE 3B, IR
Love the Tenth Circuit permitted the United States and the Egual
Employment Opportunity Commission to intervene and to file a peti-
tion for rehearing even though the plaintiff had himself already
filed such a petition.
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court of appeals withdrew the panel's decision after the United
States filed its motion to intervene and petition for rehearincj.
The procéedings in the Williams case are particularly instructive
Becase i%s faetual backgrowmd is similar to that of the instaat
case and because the United States is seeking en banc rehearing
in Williams on many of the same issues raised in our suggestion
for rehearing en Bame in this case. In Willisms, a divided
panel of the Fifth Circuit Court of Appeals held, on December
16, 1982, that the district wourt had abused its diseretion
in refusing to approve a proposed consent decree that required
the promotion of one black officer for every white officer until
blacks constituted 50 percent of the sworn officers in all ranks
of the New Orleans Police Department. The United States re-
ceived a copy of the panel's decision on December 18, 1982, and

filed its motion to intervene and its suggestion of rehearing

en banc on January 7, 1983. The United States' motion to inter-

vene was gramted on Jaswary 10, 1983, 3/ and on Pebruary 14, 1983,

the £full court ordered that the case be reheard en banq.

B. Intervention of Right - Section 902

Pursuant to Section 902 of the Civil Rights Act of 1964,
42 U.S.C. 2000h-2, the Attorney General may intervene as of
right in an action seeking relief from the denial of equal pro-
tection of the laws under the Fourteenth Amendment to the Consti-
tution on account of race, color, religion, sex, or national

origin, where he certifies that the case is of general public

3/ On January 12, 1983, the CTity of New Orleans requested that
the court reconsider and vacate its order granting the United
States' leave to intervene in this case; the City's request

was denied shortly thereafter,.
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importance. The Attorney General has frequently exercised his
authority under Section 602, at both the trial and appellate

levels., See, e.g., Williams v. City of New Orleans, No. 82-3435

(5th Cir.) (appellate level) (rehearing enm banc pending);

Singleton v. Jackson Municipal Separate School District, 348

P.2d 729, @ a.l (5th Cir. 1965}, 335 F.28 985, BQe7-HE8 (1966)

(appellate level); Smith v. Board of Education, 365 F.2d4 770,

77e) s (il Ciliz o LEGEE ) (appellilene lewe ) o isileelk  Was Qo s & e 22 o 26|

656, @57 (5ch Civ, 1970) (trial lewvel); Spamgler v. Usnited
Staites, 2415 F.24 1242 (9€h Cir. 1969) (trial level); United

States v, Jefferson County Board of Education, 372 F.2d 836,

896 (5th Cir., 1966) (reversing denial of United States' motion
to intervene).

Plaintiffs in this action have asserted that the defen-
dants' voluntary adoption of a one-to-cone racial quota for pro-
motions to the rank of lieutenant violates their Fourteenth
Amendment rights to the equal protection of the law. 1In the
attaclied suggestion of rehearing en banc, the United States
demonstrates that plaintiffs' contention is correct (although on
an entirely different constitutional analysis) and that the dis-
trict court's incorporation of the one-to-one promotion quota (1)
exceeded the limits of the district court's statutory remedial
authority, (2) constituted an inequitable infringement on the
interests of innocent non-black candidates for promotion to
lieutenant, and (3) violated the equal protection guaranties of
the United States Constitution. The Attorney General has made

the requisite certification that this case is of general public
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importance. See Exhibit A attached hereto. Accordingly, the

United States respectfully submits that it should be permitted

to intervene in this matter as of right.

C. Intervention Under Title VII -- Section 706(f)

Further, the Department of Justice has important respon-

sibilities for the enforcement of Title VII of the Civil Rights

Act of 1964, as amended, which prohibits, inter iili' racial
discrimination in employment. The Attorney General has enforce-
ment responsibility under Title VII when the employer, as here,
is a government, governmental agency, or political subdivision.
42 U.S.C. § 2000e-5(f)(1l). Moreover, Title VII authorizes the
Attorney General to intervene in a civil action involving such
governmental entities upon certification to the court, which
has discretion to grant the application, that the case is of
general public importance. The Attorney General has so certi-
fied. See Exhibit A attached hereto,

One of the principal issues in this case is whether the
district court erred in incorporating into its judicial decree
a requirement that one black policeman be promoted to lieu-
tenant for every white policeman so promoted until black offi-
clars calStitute 50 percent of all lisutemants in the Detrait
Police Department. The resolution of this issue necessarily
requires the Court to decide significant, related issues such
as whether judicial imposition of the promotion quota at issue

(1) exceeds the limits of judicial remedial authority under

PaGlie YEL (42 B.5.C. § 2000e=5{(g)), (2} comatitubes eibiecr an
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unreasonable or proscribed infringement on the interests of
innocent non-black candidates for lieutenant, or (3) violates
the equal protection guaranties of the United States Constitu-
Eiom.
The United States believes that each of these issues re-

quires an affirmative answer and that the panel, therefore, de-
cided this case incorrectly. We believe that the panel's de-
cision will have serious consequences adverse to the proper
enforcement of Title VII. 1In any event, the resolution of the
issues in this case will clearly affect the Attorney General's
Title VII enforcement responsibilities, and we believe that the
Government's interest will not be represented adequately if in-
tervention 1s disallowed. We believe that at this juncture of
the litigation, protection of the Government's interest re-
qQuiEse FTeuuew by the full Cosrt, gitting op Bane. Tk is wn-
clear what future steps the parties will take in this case.

But regardless of what steps they take to pursue further
appellate review, it is clear from their briefs to the panel
that the legal positions of the United States on the issues
raised in this case have not been advanced. It is equally
clear that the Attorney General, as the chief enforcement
officer of Title VII against public employvers, has an interest
in this litigation that is not identical to the interests of
either the plaintiffs or defendants. Nor can the Government's
interests in this appeal be adequately protected by participa-

tion as an amicus curiae. An amicus curiae may not petition

for rehearing, suggest rehearing en banc, or petition for
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certiorari. In view of the divergence of interest among the

Government and the parties, and the uncertainty concerning the
procedural steps which the parties might henceforth undertake

and the substantive positions which they might henceforth
assert, the Government cannot adequately protect its interests

without the degree of participation in this litigation which
only the status of a party can confer.

Thus, while the Unitasd States is entitled to intervene
as of right ig §$his cdee under Sechion 992, 42 U.8.C. 20a@h-2,
the case for permissive intervention under Title VII is also
cempellitg. 4/ Cf: 42 ¥.S.C. § 200Qe-5(£)(1); Bale 24(L)(1),

Fed. R, Civ. P. Also see generally Note, Federal Intervention

in Private Actions Involving the Public Interest, 65 Harv. L.

Rev. 319, 328 (1951); D. Shapiro, Some Thoughts on Interven-

tion Refore Courts, Agencies, and Arbitratcrs, 81 Harv. L.

Rev. 721, 735 (1968). The applicant for intervention has
clearly defined, judicially cognizable interests in becoming
a party appellant in this case. And the legal authority for,
as well as the factual circumstances of the proposed inter-
vention under Title VII, render this application for inter-

vention quite similar, if not identical, to those granted in

Williams v, City of New Orleans, supra, Weber v. Raiser

Aluminum & Chemical Corp., supra, and Love v. Pullman Co.,

supra.

4/ We discuss the question of timeliness 1lnfra.
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The question concerning the timeliness of this motion
for leave to intervene "is to be determined from all the cir-

cumstameces."” Stotts v. Memphis Fire Dept., 679 F.28 579 (6th

Cir. 1982). The United States' application for intervention
1s timely. The Government, for reasons detailed in our sugges-

tion for rehearing en banc, believes that the defendants' volun-

tary adoption of a racial quota for promotions was prohibited
by the Fourteenth Amendment and that the district court's im-
position of the race-consciocus promotion quota at issue in

this case was inconsistent with governing statutory limits on
judicial remedial authority, with fundamental principles of
equity, and with the equal protection guaranties of the United
States Constitution. The Government acted to intervene in

this case as soon as it was advised of the panel's decision

amdl had eompleted iks study of the decision. 5/ -This motion
has been filed within the period for petitioning for rehearing,

as enlarged by the Clerk of the Court. Cf. United Air Lines, Inc.

v. McDonald, 432 U.S. 385, 394 (1977); Stallworth v. Monsanto

Ce.., 558 P.3d 257, 263-266 (Bth Cir. 1977).

The Government's purpose in intervening in this case is
to protect and enforce the constitutional and statutory rights
of United States citizens by seeking further judicial review
of a race-conscious promotion gquota imposed by a public em-

employer and subsequently ordered by a federal ccurt. Only

5/ On dased 39, 1988, the Unlted Beates requested from the
Clerk's office a copy of the panel's decision, which was re-
eElyecl i Reghilbeiuom o Bio @5 @l yoraatitilE il C) Bal
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the Government can adequately protect these interests of the

United States by seeking such further review in this litigation;
No undue delay or prejudice to the original parties will
result from the participation of the Government as party appel-

lant, The legality of the provision of the consent decree at
issue has already been questioned by plaintiffs, and the Gov-

ernment's intervention for the purpose of seeking rehearing
en bame will met reguire the submissieon of further evidence.
In Light of all the velovantt circumstances, the present metion
to intervene is timely "as measured by the purpose of the in-

tervention and the possible prejudice to the parties." Natural

Resources Defense Council v. Costle, 561 F.2d 904, 908 (D.C.

Cir. 1977). See also Janusziewicz v. Sun Shipbuilding & Dry

Basis €o., 677 ¥.29 286, 293 (38 Cir. 1982); Unitce Statas v.

AmehsiclainRellSand RN (@l ) 642 B.2d 1521855, 1295 (EBLE. Ehts.

1980).

Moreover, a more lenient standard of timeliness applies
te the ewaluation of a motiom te intervene as of right than
applies to permissive intervention because of the importance

of the movant's interests. United States v. American Tel. and

meliiaNEel ) siipEal WA anbYz i, Tali8Sel Eeiwilsi Beedis),) 'S572 B2t 657,

659 (9th Cir., 1978); Mcbonald v. E. J. Lavino Company, 430

F.28 loE@s, 1@72-73 (5th Cir. 1970); Didz v. Seubbeien BEalliing

Capem. , 427 F.24 1118, 1125-26 (5kh Clr. L970); 78 6. Weiglhi

& A, Miller, Federal Practice and Procedure: Civil § 916

(1972);: 3B Moore's Federal Practice ¢ 24.13, 24.144, 24.145
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(3d Cir, 1982). 6/ As previously discussed, the United States
is authorized under Section 902 of the 1964 Civil Rights Act

to seek intervention as of right in this case.

SUGGESTION OF REHEARING EN BANC
Iy BXCESE OF THE PAGE LIMIT

The number and complexity of the issues presented in
this case, the great public importance of these issues, and
the Government's presentation of its views for the first time
in this case, necessitate the filing of a suggestion for re=-
hossing on Bee in excess of 15 pages, the limit prascribed
by Buls 400 Ped. R. Zgp. P. Acceordingly, the United States

respectfully requests leave to file a suggestion of rehearing

en bame 34 pages 1a length.

&/ Indeed, prejudice to exlsting partles sutficiemt ko lead
a court to deny permissive intervention does not necessarily
lead to the same result when intervention is sought as of
sighit. See Stalluskth v. Mohsante Co., 558 F.2d 257, 265

(Selk Cic. L9777«
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CONCLUSION
For the foregoing reasons, we respectfully reguest that
the Court enter an order (1) joining the United States as in-

tervenor-gppellant hexein, and (2) granting leawe to EBils a
suggestion of rehegring es bagc 34 pages in length.

Respectfully submitted,

WM. BRADFORD REYNOLDS
Assistant Attorney General

Colpa s ) Conpe—

ARLES J. OO0 g
Deputy Assistant Attorney General
Department of Justice
wWeashil e eem - Do @ 20530

Bpeil 29, 1o



EXHIBIT A

IN THE UNITED STATES COURT OF APPEALS

FCR TRE SIXTH CIRCULT

No. 80-1837

HANSON BRATTON, et al.

Plaintiffs-Appellants,
and

UNITED STATES OF AMERICA,

Applicant for Intervention,
versus

TS CATURYS @) B B RR @M el iatlis

Defendants-Appellees,
and

GUARDIANS OF MICHIGAN, et al.,

Intervening Defendants-Appellees.

On Appeal from the United States District Court
for the Eastern District of Michigan

CERTIFICATE OF PUBLIC IMPORTANCE

The Attorney General of the United States hereby certifies
to this Honorable Court that the United States has determined
this case to be of general public importance in accordance with
the provisions of Section 706(f)(1l) of Title VII of the Civil
Rights Act of 1964, as amended by the Egqual Employment Opportunity
Act of 1972, 42 U.S.C. Section 2000e-(f)(1), and of Section 902 of
thie Civil Rights Act 9f 1964, 42 UV,.S5.C. Section 200RE=7.
\_~
V77 25700 ek
Willlam French Smith 7

Attorney General of the
United States



IN THE UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT

No. 80-1837

HANSON BRATTON, et al.,

Plaintiffs-Appellants,

and
UNIEE B STARBS @OV AMBRIICA,
Intervenor-Appellant,
Ve
BHIBNCGREEOENBEMREINR Nt aulioh,

Defendants-Appellees
and

GUARDIANS OF MICHIGAN, et al.,

Intervening Defendants-Appellees.

SUGGESTION OF REHEARING EN BANC FOR THE
UNITED STATES AS INTERVENOR-APPELLANT

WM. BRADFORD REYNOLDS
Assistant Attorney General

CHARLES J. COCPER
Deputy Assistant Attorney General

Department of Justice
Washington, D. C. 20530
(202 GI3=2L5L



STATEMENT OF COUNSEL
I, the undersigned counsel, express a belief, based on a
reasoned and studied professional judgment, that the panel decision
1s contrary to the following decisions of the Supreme Court of
the United States, and that consideration by the full court is

necessary to secure and maintain uniformity of decisions:

University of California Regents v. Bakke, 438 U.S. 265
(19749 ;

Teamsters v. United States, 431 U.S. 265 (1977);

Franks v. Bowman Transportation Co., 424 U.S. 747 (1976);

Buchanan v. Warley, 245 U.S. 60 (1917).

I further express a belief, based on a reasoned and
studied professional judgment, that this appeal involves the
following questions of exceptional importance:

(A) Whether, in the circumstances of this case, a munici-
pal police department may, consistent with the Egual Protection
Clause of the Fourteenth Amendment, adopt a reguirement that
one black police sergeant be promoted to lieutenant for each
white sergeant Se profoted -- witheut regard te whother the
promoted black officer had been an actual victim of discrimi-
tory promotional practices -- until blacks constitute 50 per-
cent of police lieutenants;

(B) Whether a judicial decree reguiring a municipal
police department to promote one black police officer for
every white officer -- without regard to whether the promoted
black officer had been an actual victim of discriminatory pro-

motional practies -- until bhlacks constitute 50 percent of
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the officers in all ranks of the department
(1) exceeds the limits of judicial remedial authority
under Section 706(q) of Title VII of the 1964 Civil Rights Act;
(2) constitutes an inequitable infringement on the in-
terests of innocent non-black employees; and/or

(3) violates the equal protection guaranties of the

United States Constitution?

LS B

Woa e
RGETSfiF?
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STATRMENT OF ISEUES PRESENTED

Whether, in the circumstances of this case, a municipal
police department may constitutionally adopt a requirement that
one black police sergeant be promoted to the rank of lieutenant
for each white police sergeant so promoted until blacks consti-

tute 50 percent of police lieutenants?
Whether, the distriet court erred in incorporating into
a judicial decree the municipal police department's one-to-one

racial quota for promotions to the rank of lieutenant?
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On March 29, 1983, a panel of this Court rendered its
opinion in this "reverse discrimination" case involving the
Detroit Police Department (DPD), holding that the district
court had properly rejected plaintiffs' constitutional and
statutory challenges to a voluntary one-to-one promotion quota
and had properly incorporated the challenged promotion quota
into a judicial decree. The salient features of the back-
ground of this case and the decisions of the district court
(reported at 483 F. Supp. 930 and 504 F. Supp. 841) and the

panel are summarized below.



e

A. PROCEEDINGS IN THE DISTRICT COURT

The Detroit Board of Police Commissioners ("Board") "over-
sees hew the [Belice] Department is rum" (483 F. Supe. ak 963),
including how and on what basis promotions are made. Prior to

1974, all candidates for promotion were ranked on a single list

according to numerical ratings based on various factors, including

individual exam scores. Promotions were made in rank order from
the list of candidates. In 1974 the Board, in order to remedy the
Department's prior discriminatory employment practices and to meet
what the Board perceived to be an "operational need" for more
black officers, adopted a race-conscious "affirmative action plan"
for promotions. The panel's opinion describes the operation of
the affirmative action plan, as it relates to promotions from the
eani of sergaant toe that of lieukenant, as feollewss

The affirmative action plan does not alter
the basic criteria for determining promotion
eligibility, ter dees it alter the minimal re-
quirements necessary for consideration for the
rank of lieutenant. The plan mandates that two
separate lists for promotion be compiled, one
for black and the other for white officers. The
rankings on those lists are then made in accor-
dance with the same numerical rating system pre-
viously employed. The promotions are made al-
ternately from each list so that white and black
officers are promoted in equal numbers. This
BO/50 plan is %o remain in effect umtil £ifty
percent of the lieutenant corps is black, an
event estimated to occur in 1990. Slip op. at
4 (footnotes omitted).

In late 1975 seven named white police sergeants and the
Detroit Lieutenants and Sergeants Association filed this class
action against, inter alia, the City of Detroit, the Board, Mayor
Collaman Young, and other municipal officials alleging that.the

one-to-one racial quota for promotions to lieutenant violated
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Title VII of the 1964 Civil Rights Act (42 U.9.C. § 2006s St s84d.);
42 U.S.C. § 1983, and the Fourteenth Amendment to the United
States Cemstitution.
After discussing in detail the history of past employment

discrimination in the DPD, as well as the history of the DPD's
relations with and discrimination against the black community,

Ehe SouEt turned te plaintifEs’ Title VII ¢lkaim. Findimg that
the Board's one-to-one promotion quota satisfied all the re-
quirements for a permissible affirmative action plan outlined

by the Supreme Court in United Steelworkers v. Weber, 443 U.S.

193 (1979), the comurt held that the pPromotion dueta did not
violate Title VII. 1Indeed, noting the city's use of unvalidated
and discriminatory hiring and promotion tests until 1974, the

district court held that "Weber aside, the affirmative action

glan is justifiabile o remedy cleagr violatiloms of Title VII
wihtilehcomtsinucar iini=e IRoM2 Nand A4St ATgRE SR I SupRh ok SIS,

The district court also rejected plaintiffs' constitu-
tional challenge. Noting that the terms of the Board's one-to-
one racial quota for promotions compared favorably with the ra-
cigl gquets wpheld in Title VWII in Neber., the Jdistwrict couwrt de-
termined that the promotion quota was a "reasonable" effort to
remedy the present effects of the city's past intentional em-
ployment discrimination, which did net cease antil 1967-1968,
when an affirmative minority recruitment program was instituted
by the Department. 483 F. Supp. at 987-994. The court also
upheld the defendants' contention that the DPD's "operational

needs" justified imposition of the one-to-one promotion quota
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for lieutemamts. Finding that, “[g]iven the histery of racial
tensions in Detroit, black officers were far more likely to re-

late well to the black community" (id. at 999), the district
court concluded that in light of the "history of antagonism

between the Department and the black community, the affirmative
action plan was a necessary response to what had been an ongoing
eity erigds." Id. at LOGQ.

In a separate opinion (504 F. Supp. 841 (1980)), the dis-
trict court incorporated the Board's affirmative action plan,
including the promotion guota for lieutenants, into a final and
mandatory judicial decree., Likening the voluntary plan to a
consent decree, the court determined that the plan should be
incerperatead inte a judicial degree (1) to. ingulads the plan
from fuEther atbacks amd (2) te ensuwre that the city malmtained
its affirmative action efforts, which the court held to be con-
stitutionally required. Id. at 846-48.

Bl HBREANBIESS SR BEHSIEON

A panel of this Court affirmed. MNoting that "what is
valid under [the Fourteenth Amendment] will certainly pass
muster under Title VII" (slip op. at 13), the panel's analysis

focused solely on the the constitutionality of the Board's pro-
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motion quota. The panel found its constitutional analysis

governed by the Court's early pronouncements in Detroit Police

Qffyeces Bee'n v. Young, 608 F.2d 671 (6th Cir., 1979), cart.

demdad, 4587 U.8. 999 (1981), which upheld umder Title VII &

one-to-one racial quota for promoting Detroit police patrolmen

Bo the mék @f sergeant. Slip op. at 10 & n.26. Adopkicg the
standard outlined by Justices Brennan, White, Marshall and

Blacknun in Uniwersity of California Ragents v. Bakke, 438

U.8. 265, 336 (1979), the Yeusg couwt and the pamal in this
case determined that the substantial governmental interest in

redrcssing the officects of past racial diserimingtion justifies

race-conscious remedial measures so long as they are "reasonable.

The reasonableness inquiry, according to the panel, requires an
examination into whether any discrete group or individual 1is
stigmatized by the racial classification and whether the racial
classification is "reasonable in light of the program's re-
meldhitalielshlelciEitvielsiyt  Silliphiepl s iale M3l 210,

Applying this standard to the instant case, the panel
concluded that the evidence amply supported the Board's and the
district court's finding of past intentional employment dis-
crimination against blacks in the DPD. Having established
defendants' substantial interest in remedying the DPD's past
employment discrimination, the panel determined that the Board's
promotien queta for lieutenants (1) did not unduly stigmatize

dpgiele (Slip @p. at 20-23) amd (2) passed the "Lest of reasen—
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ablemess,.” Fd. at 23, 1/ The pamel expressly Gound it “ua-

necessary to address the validity of the operational needs de-
fense to affirmative action in this context." Id. at 12 n.30.

Finally, the panel affirmed the district court's entry
of the Board's affirmative action plan as a mandatory judicial

decree. The panel stressed that the district court's action

would promote judicial economy and would protect the Board's
plan "from a mere changing of the guard or from future attacks."
4. ak 39

Judge Celebrezze concurred in the result only, finding
the case governed by the constitutional analysis enunciated
in Regem. Ed. at 42. Judge Mermitt concurwred I Judge Jonas’
constitutional analysis but dissented from, among other things,
the panel's affirmance of the district court's incorporation
of the Board's affirmative action plan into a judicial decree.
Noting that no party to the case raised the issue as to what
remedial action the defendants were pesuired to takae, Judge
Merritt contended that "[t]lo extend constitutionally manda-
tory status to the City's plan distorts the nature of the pro-
ceedings below. . . . the City is the responsible frontline
actor and should remain the institution politically accountable

Eeis licishiEeiltichiesia®  Idl. a4k

1/ The panel's determination that the promotion guota was
Treasemabple” was the product of its subsidiary comelusiong that
(1) the quota was "substantially related" to the objective of
remedying past discimination, (2) practical limitations on the
effective use of other means rendered the racial quota legiti-
mate, (3) use of the guota was to terminate when its remedial
objectives were fulfilled, and (4) the gquota did not "unneces-
sarily trammel" the interests of white candidates for promotion
e licuEcas@mt. Id. at 24.
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ARGUMENT AND AUTHORITIES

Por the reasons that follow, we submit that the Board's

requirement that one black police sergeant be promoted to the
rank of lieutenant for every white police sergeant so promoted

violates the Equal Protection Clause of the Fourteenth Amend-

ment to the United States Constitution. Additionally, we sub-

mit that, wholly apart from the facial validity of the promotion
gueta, the district courk lacked anthierity to inceEporate the
promotion gquota into a judicial decree. Because both of these
rulings are inconsistent with governing Supreme Court precedent
and involve guestions of exceptional public importance, they

ave preoger for vewiew by the Eull Court, sitting em bame.

A. THE BOARD'S ONE-TO-ONE RACIAL QUOTA FOR PROMOTING POLICE
SERGEANTS TO THE RANK OF LIEUTENANT VIOLATES THE EQUAL
PROTECTION CLAUSE OF THE FOURTEENTH AMENDMENT

It is well settled that "all legal restrictions which
curkail the rights of a single racial group are immediately
suspect" and that "courts must subject them to the most rigid

scrutiny." Rorematsu v. United States, 323 U.S. 214, 216 (1944).

See, e.g., Shelley_v. Kraemer, 334 U.S. 1, 22 (1948);:; Missouri

e et SN EaNInclsive, IEanEdiay, 3615 URIS,. 887, 358 (198NN, Riakks a

governmental classification, such as the Board's racial gquota
for promotions, works to the detriment of all non-black police
sergeants rather than a "discrete and insular minorit{yl"

(United States v. Carolene Products Company, 304 U.S. 144,
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152 n.4 (1938)), is without constitutional significance. 2/
"[1]t is the individual who is entitled to judicial protection
against classification hased upon his raclal or ethmic back-
ground because such distinctions impinge upon personal rights,

rather than the individual only because of his membership in

a particular group . . . ." University of California Regents

v. Balle, siumea, 439 U.8. at 299 {(opinion of Bemell, J.): gee,

@

s, Shellcsy v. Braemer, sapra, 334 U.8, at 22 (" [Rjights

1

created by the first section of the Fourteenth Amendment are,
by its terms, guaranteed to the individual. The rights estab-

Yished aze parsonal rights."); McCabe v. Atchison., T:& SF.R.

8. 239 U8, 19y 26L=162 (1Gi4). Aad, if the Boual Bregce-
tion Clause creates "personal rights," "guaranteed to the in-
dividual," its safeguards "cannot mean one thing when applied
to one individual and something else when applied to a person
of another color. 1If both are not accorded the same protec-

tion, then it is not equal." University of California Regents

v. Bakke, supra, 438 U.S. at 289-290 (opinion of Powell, J.).

Accordingly, when a person is classified by government on the
basis of race or ethnic origin, "the burden he is asked to

bear on that basis [must bel] precisely tailored to serve a com-
pelling governmental interest. The Constitution guarantees
that right to every person regardless of his background." 1Id.

at 299; see Shelley v. Kraemer, supra; Missouri ex rel. Gaines

2/ As Justilice Powell observed 1n Bakke, discreteness and
insularity have "never been invoked In [Supreme Court] de-
cisions as a prerequisite to subjecting racial or ethnic dis-
SincEoRnist Eolciarnict isielanitins S nsivehshite et IEalihifosmital IRegeiniEs

. BalEikel, supra, 43'8 U.S. at 290 (opinilon ©of Bewelll " i) .
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v. Caigés, supka, 305 U.S. at 351; Fullilove v. Himgamick,

448 U.S5. 448, 480 (1980) (plurality). 3/
Application of this standard to the facts of this case

compels the conclusion that the Board's one-to-one racial
quota for promotions to the rank of lieutenant impermissibly

infringes the equal protection rights of non-black police
sergeants.
1. The Board's Promotion Quota Cannot be Justified as a

Measure Necassary to Remedy the Effects of the City's Past
Discrimination

As the panel correctly noted: "The existence of illegal
discrimination justifies the imposition of a remedy that will

make persoms whole for injury suffered on account of unlawful

. o dESSrupiREtien.” Slip gp. at 12, gueting Pulliilswes V.

KluEamich, sopEs, 448 U.S5. at 497 (powell, J., comcarring) .

This 1is true even though such "make whole" measures may inci-
dentally impinge on the interests of innocent third parties.

"When effectuating a limited and properly tailored remedy to

3/ We submit that the panel 1in this case, and the court in
Young, erred in concluding that "[a] different [equal protec-
tion] analysis must be made when the claimants are not members
of a class historically subjected to discrimination." Slip Op.
at 11, guoting Betreit Pelice QOfficers Rss'n v. Yeung, Supra,
608 F.2d at 697. See also Valentine v, Smith, 654 F.2d 503 (8th
Cite, RGNS cchatl. - demniicdl UoS e (SIS, Simiad@histhlon SEe
the reasons discussed 1n text, supra, we note that few discrete
racial classes have not been "historically subjected to discrimi-
nation." As Justice Powell observed in Bakke, "the white 'ma-
jority' itself is composed of various minority groups, most of
which can lay claim to a history of prior discrimination at the
hands of the state and private individuals." University of
California Regents v. Bakke, supra, 438 U.S. at 295 (oplnion

@it EewEllily Jic o atls s AEhere g ne 't peilnelpllacilon il dons Gla=
ciding which groups would merit ‘'heightened judicial solicitude'’
and whieh wouwld net." Id. at 296.
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cure the efficcts of prieor diserimination, such "a sharimg of

the burden' by innocent parties is not impermissible." Fullilove

v. Klutznick, supra, 448 U.S. at 484, citing Franks v. Bowman

Transportation Co., 424 U.S. 747, 777 (1976); Albemarlé Paper

Co., v Mugdy, 422 U.8. 405 (1975). That the class of wictims

is defined by race is but a concomitant of the fact that the
defendants' unlawful behavior was defined by race.

We submit that the compelling government interest of
curing HNe effeehs of past zaeial diserimimation widl juskify
a class-based infringement of the legitimate interests and
expectations of innocent third parties only to the extent
necessary to restore proven discriminatees to the position
they would have occupied in the absence of the discrimination.
The right to be free of unlawful racial discrimination in em-

ployment belongs to individuals, not groups. E.g., Los Angeles

Department of Water and Power v. Manhart, 435 U.S. 702 (1978)

(Title VII); Shelley v. Rraemer, supra (Constitution). 1In

order fully to vindicate these individual rights, courts
should fashion remedies designed to ensure that the identi-
fiable victims of unlawful racial discrimination are restored
to their "rightful places" in the employer's work force. The
legitimate "rightful place” claims of identifiable discrimi-
natees warrant imposition of a remedy calling for a "sharing
of the burden" by those innocent incumbent employees whose
'slaees" ase the preduct ¢of, or at least enbanced By, the em-

ployer's discrimination.
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Persons who have not been victimized by the employer's
discriminatory practices, however, have no claim to "rightful
places" in the employer's workplace. And any preferential
treatment accorded to nondiscriminatees -- or to discrimina-
tees beyond those measures necessary to make them whole --

necessarlly deprives innocent incumbent employees of their

"rightful places." Accordingly, as between nonvictims of the

unlawful discrimination and innocent third parties, "it cannot
be said that the government has any greater interest in helping
one individual.than in refraining from harming another." Uni-

versity of California Regents v. Bakke, supra, 438 U.S. at

308=309 (epdinicn of Bewell, J.). 4/

In this case, the one-~-to-one promotion guota imposed by
the Board clearly embraces and benefits nonvictims as well as
victims of defendants' past unlawful discrimination in promo-
tions and thus accords racially preferential treatment to per-
sons having ae "rightful place" claim to promotion prierity
vis-a-vis non-black officers. Because government has no com-
pelling interest in according such preferential treatment to

nondiscriminatees at the expense of innocent third parties,

4/ We thus disagree with the court's concluslon 1in Young that
preferential treatment need not be limited to individual vic-
tims of discrimination. Detroit Police Officers Ass'n v. Young,
supra, 608 F.2d at 694. See also vValentine v. Smith, 654 F.2d

509 [kl Cir. 1981l), cert. demied, TRISE @ESHEZEE. e
theretese wrge that Youns be overruled By the en bane Court.




_12_
the Board's one-to-one promotion quota is unconstitutional. 5/
Noting that "[t]he record establishes a pattern of mis-
treatment in the form of outright discrimination by white offi-
cers against black citizens as well as more subtle discrimina-
tion in the handling of complaints and investigations," the

panel held that the Board's one-to-one promotion quota was

Jjustlifiad by the Recd te "vedwess . . . this injury ke &he
to the black population as a whole." Slip op. at 31. 6/
Plainly, the Board's promotion quota in no way served to rg-
dress the DPD's past mistreatment of members of the black

community. The quota compensated no one for injuries caused

5/ 'The Suprgne Court's declislom 1In Mullilove w, Blutzmpick,
supfe, does net lead to a contrary résult. In tHat Sdse Lhe
Court rejected a constitutional challenge to a federal law re-
Jeirwng Chek &b least 108 ef federal fumnds for loga) public werks
projects be set aside for contracts with "minority business en-
terprises.” Administrative and legislative findings that minority
businesses had been excluded from significant particivation in
gevernment ceonstruction contracts were held sufficient to justify
this exercise of Congress' remedial authority. 448 U.S. at 456~
472 (plurality). The plurality ovinion emphasized that the ad-
ministrative program contained sufficient procedural safeguards
to provide reasonable assurance (1) that application of racial or
ethnic criteria would be narrowly limited to accomplishing Con-
gress' remedial purposes by restricting preferential treatment to
those businesses actually disadvantaged as a result of prior dis-
crimination and (2) that misapplications of such criteria would
be promptly and adequately remedied administratively. See 1id.

at 486-489. Moreover, the plurality stressed that the Court was
deciding only a facial challenge to the MBE provision and that
any equal protection claims arising out of the specific awards
that “cannetr be justified ., . . as a remedy for pEesent effects
of idemtified pricr discrimimatien . . . mEsSt awalt Pubture cases."
Id. at 486. In sum, then, the plurality in Fullilove left no
doubt that the MBE prevision, which "pressied] the outer limits
of Congressional authority," would not have passed constitutional
muster had it been based solely on the contractor's race rather
than on the contractor's status as a victim of discrimination

in govermment comstruction comtracting. BSee id. at 473, 490.

§/ This remadial theery was neither argued by defemdants nor
discussed by the district court.
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by discriminatory treatment, whether "subtle" or "outright;"
nor did it operate to punish, through dismissal or other dis-
ciplinary action, the police officers engaging in discrimina-
tory behavior. To the extent that the panel viewed the

desegregation of Detroit's "white-dominated police force" as

essential to elimination of the DPD's discriminatory practices

Agaiinisitmsiltaiclidstifisele isiiEipRepl. @it 3l niadian) it s ciliciaha EintalE tlhsils
objective can be attained by restoring identifiable victims of
the Department's racially discriminatory hiring and promotion
practices to their rightful places on the force and by insti-
tuting nondiscriminatory, race-neutral hiring and promotion
criteria. Accordingly, the Board's one-to-one racial quota for
promoting police sergeants to the rank of lieutenant is not
"necessary" to promote the State's interest in redressing the
injury to the black community caused by the Department's dis-

criminatory practices. See University of California Regents v.

Bakke, supra, 438 U.S. at 305 (opinion of Powell, J.); In re

Gl Etiting, 413 U.8. 77, 721-722 (1973).

2. The Board's Racial Quota for Promotions Is Not Justified by
the "Operational Needs" of the Detroit Police Department

While the panel found it unnecessary to address defen-
dants' claim that "effective law enforcement required that the
[DPD] at all ranks roughly reflect the population which it serves"
(488 F. Bupp. a& 995), 7/ the district court accgepted the coa-

tention, holding that the DPD's "operational needs” constituted

7/  Defepdamts Grged tNat preperticomal racial representation
in all ranks in the police department
(Cont'd on p. 14)
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an independent justification for the Board's imposition of the
one-to-one promotion quota for lieutenants. Noting that "the
Department was overwhelmingly white through the mid-1970's"

and that "the Department reflected the prejudices of the white

society" (1d. at 997), ths district court observed that, "[g]iven

the history of racial tensions in Detroit, black officers were

fax mese likely te relate wall te the blogk commlmiby” (id. ak
999y . JEserEirgly, the district court comcleded that ia Light
of the "history of antagonism between the Department and the
black community, the affirmative action plan was a necessary
reSpENsE to what had bBeen am gwgelng eity erieis.” Id. at 10496.
As plaintiffs pointed out below, defendants' "operational
needs" justification for its wvacially discriminatery premotion
guets bedils down te the argument that omnly black officexs can
effectively police black citizens and only black lieutenants
can effgetivaly supervise blagk offiwers. §/ Net only is this

prersition based on a facially offengive and false skereotype,

W iCome'd Tzem D. 13

1) helped the police solve crime by fostering
citizen support for the department, 2) im-
proved safety of police officers, 3) reduced
riots, brutality, citizen complaints and demon-
strations, 4) fostered equal treatment of
citizens, 5) provided role models for young
black officers, and 6) helped to accomplish
necessary police duties such as undercover

work or crowd control in black neighborhoods.
AR Supio o &g 995

8/ The defendants' error, and that of the district court

as well, lies in the dual assumption that police officers who
are white will Mmoot traat black citizems Eairly and thet black
citizens will neither trust nor cooperate with white officers,

(ConidNen ipk s
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it is analytically unsound. 1If accepted as an adequate justi-
fication for racial discrimination in employment by municipal
poalice departments, the district court's reascninmg =- that
"black officers [are] far more likely to relate well to the
black community" =-- would likewise justify similar racial
classifications for teachers, social workers -- indeed, vir-

tually any type of government employee.
The courts have, of course, flatly rejected such rea-

soning in analogous contexts. For example, in Smith v. Board

of Education, 365 F.2d 770 (8th Cir. 1966), the defendant

schoel beatd argued that it eeuld valldly prefer white sechoal
teachers for white pupils because "rapport between teacher and
pupil . . . may be unattainable where they are of different
races and this difference affects attitudes, personal philoso-
phids and preiudiescss.” Id. at 78l. ‘The court of appeals,
through then Circuit Judge Blackmun, rejected the argument

in uneguivocal terms:

{Iln this day race per se is an imper-
missible criterion for judging either

& (Copt’d Teem B. 14)

The district court reasoned that "[ilt is one thing to ver-
bally or physically abuse a black citizen or prisoner in front
of a group of fellow white officers™ and "quite another to do
tlieiisiamehbingiiin Strent ot sSeneMbii sl o filcehe s B EERENET SN,
at 998. The district court failed to note, however, that it
1s "quite another thing"” also to commit such abuse in the
presence of fellow white officers who are intolerant of such
EORGILGE ;W@ Bkl oz Commeniecel FllizEnEig s chaE F e ilE
very difficult to mistreat blacks if one knows that the com-
ndndiy offlaar is blaek.” Id. To stake it meore gceunmbely,
such mistreatment is very unlikely if the commanding officer,
whatever his race, 1is known not to countenance such behavior,
The court simply failed to take into account the race-neutral
sclutions, mandated by the Constitution, which would effectuate
the Citv's valid interests, See text, infra, at 18.
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an applicant's qualifications or the dis-

trict's needs. And this applies equally
to considerations described as environment

or ability to communicate or speech patterns
or capacity to establish rapport with pupils
when these descriptions amount only to euphe-
mistic references to actual or assumed racial
gigtinetieonsg. . . . Tt 13 new teo lake Sox

a school board to assume that it may objec-
tively regard all supposed racial differences
in order to avoid its obligation to employ

teachers iR actord with constitutiomal stan-
dasds. Id. at 782.

Nor does the constitutional command of equal protectiocon
pexmit the demial or restrickion of individual eguwal pretection
rightts for the purpese of galming or aveiding hostility en the
part of a particular community or group of citizens within the
community. In a variety of contexts, the Supreme Court has
squarely rejected contentions that bowing to popular preju-
dices, even to avoid the possibility of racial unrest, can
constitute a sufficient justification for abridging the equal

protection rights of individuals. In Buchanan v. Warley, 245

U.S. 60 (1917), the court unanimously invalidated an ordinance
barring blacks from acquiring residences in predominately white
neighborhocods and barring whites from acquiring residences in
predominately black neighborhoods. The Court stated:

It is urged that this proposed segregation

will promote the public peace by preventing
race conflicts. Desirable as this is, and
important as is the preservation of the public
peace, this aim cannot be accomplished by laws
or ordinances which deny rights created or pro-
tectad by the Pedaral ComsEilfutieon. Id. at Bi.

See, £.9., Hateen v, Memphis, 373 U.S8, 526, 535-936 (1963)

(rejecting claim that gradual "facility-by-facility" desegre-

ation of municipal parks was "necessary to prevent interracial
g
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disturbances, violence, riots, and community confusion and tur-
moil"); Cooper v. Aaron, 358 U;S. 1y, 16 (1958) ("[hlaw and ozder
are not . . . to be preserved by depriving . . . Negro children
of £helr eomstitutional rights.") Swen in the prisem context,
where racial unrest is often intense and the threat of violence

ayer presemt, the Supreme Court has indicated that the Pour-
teenth Amendment does not permit prison officials to make

blanket celling classifications according to race to accommo-
date the prejudices of inmabes ©r to prevent ragial wenflict

presumed to be inevitable. See Lee v. Washington, 390 U.S.

333 (1968) (per curiam). The governing principle of these
cases was best stated by Justice White: "Public officials
sworn to uphold the Constitution may not avoid a constitutional
duty by bowing to the hypothetical effects of private racial
prejudice that they assume to be both widely and deeply held.
Surely the promise of the Fourteenth Amendment demands more
tham nihiliskic surremder." Palmex v. Themgsen, 403 ©.S. 217,
260-261 (1971) (White, J., dissenting).

We recognize that the governmental interest in effec-
tive law enforcement may, with respect to certain narrow and
limited race-conscious employment practices, satisfy the heavy
burden which the Fourteenth Amendment imposes on governmental
clageifications based on rage. Such practices might include,
for example, selecting or assigning individual police officers
on the basis of race in order to infiltrate racially exclusive

subversive groups (e.g., Ku Klux Klan, Black Panthers) or to
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conduct undercover investigations in racially identifiable
areas of the community.
The Board's racially discriminatory promotion quota
for liswdsnents, hewever, clearly is not a "nedegsary" means
for effectuation of such important law enforcement interests.

See University of California Regents v. Bakke, supra, 438 U.S.

at 299 (opinion of Powell, J.); Missouri v. Canada, supra, 305

U.5. at 351. UNor is it necessary for the maintenance of the
public peace or the furtherance of the city's other asserted
interests. The legitimate interests asserted by the City can
be achieved through the application of race-neutral measures
designed to reassure black citizens that the days of racial
discrimination in the DPD and racially motivated abuses by
police officers are past. Defendants could begin by (1) dis-
misging or disciplining officers guilty of racially discrimi-
natory conduct within or without the DPD, (2) restoring victims
of employment discrimination to their rightful places in the
DPD, and (3) adopting nondisciminatory employment practices.
The defendants failed to establish that a race-neutral solu-
tion is not feasible.

B. THE DISTRICT COURT ERRED IN INCORPORATING THE PROMOTION
QUOTA INTO A JUDICIAL DECREE

Assuming the correctness of the district court's con-
clusion that the DPD's past conduct constituted violations of
Title VII and the Fourteenth Amendment, we agree with Judge
Merritt's conclusion that the district court erred in incor-

perating the Baard's volumntary (previously) affirmative action
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plan into a mandatory court order, enforceable by the full

panoply of judicial powers and changeable only with the dis-

trict court's consent. Cf. System Federation v. Wright, 364

U.8., 642, 951 (L96l) (litigant canmot "purchase from a court
of cguity @ contihyling fnjunetien"), Im addition to The objeg-
tion articulated by Judge Merritt, however, we submit that

ordering implementation of the one-to-one promotion quota con-
tained in the Board's plan (1) exceeded the limits of the dis-
trict court's statutory remedial authority, (2) constituted an
inequitable infringement on the interests of innocent nonblack
employees, and (3) violated the equal protection guaranties
of the United States Constitution.
1. A Court's Statutory Remedial Authority To Order

Specific Affirmative Relief Is Limited to Those

Measures Necessary To "Make Whole" Actual Victims
of Employment Discrimination

(a) The district court's statutory remedial authority
in these cases is governed by Section 706(g) of Title VII of
=i EEvARIENRE ) RIHSINACIE (e MRIGAE SRAPENTIISIICH S 210ICI0er=IS1EgRii. ARhiait
section expressly prohibits courts from ordering specific

affirmative relief for persons who were not actual victims of

the defendant's unlawful employment practice. And, as to
proven discriminatees, a court's remedial authority is limited
to placing them in the position they would have occupied but
for the defendant's unlawful discrimination., The Board's pro-
netien gueta, new part of a judicial decree, reguives the
preferential promotion of officers on the basis of race with-

ot regasd e whether the preferred black officers have bsen



the actual victims of unlawful racial discrimination in pro-
motions. Entry of a judicial remedial order requiring such
religf enescded the limits of the diskrict court's stabtutory

remedial authority.

Gegtian 706(g)} authorizes federal courts te gwant in-
junctive relief prohibiting employment practices violating

Title VII and to "order such affirmative action as may be
appropriate, which may include, but is not limited to, rein-
statement or hiring of employees, with or without back pay
* * *  or any other equitable relief as the court deems appro-
pEiate.” 42 B.8.C. § 2000e=5(g). Sueh affirmaktive eguitable
relief can be granted, however, only in favor of actual vic-
tims of discrimination, as the final sentence of Section 706(g)
makes clear:

No order of the court shall require the admission

or reinstatement of an individual as a member of

a union, or the hiring, reinstatement, or promotion

of an individual as an employee, or the payment

te ham of any back pay, 1f sueh imdividwal was

refused admission, suspended, or expelled, or was

refused employment or advancement or was suspended

or discharged for any reason other than discrimin-

ation on account of race, color, religion, sex,

@iz RAELEnEIL . @Fileln & ad il

That this congressional directive was intended to
confine a court's equitable remedial authority to restoring
discriminatees to the place they would have occupied but for
the discrimination is amply reflected in the provision's
legislative history. Section 706(g), as originally crafted
in the House Judiciary Committee, prohibited a court from

ordering affirmative equitable relief for anyone refused

employment or advancement or suspended or discharged for
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"cauge." Vaas, Title Vil:  Lagislative Histery, 7 B.C. Ind,

& Com, L. Rev, 431, 438 (1966). In an amendment introduced
on the House floor by Congressman Celler, Chairman of the
House Judiciary Committee and the Member responsible for
introducing H.R. 7152, the word "cause" was replaced by the

phrase for "any reason other than discrimination on account
of vage * * *W §o engpre that omnliy detual vietims af the
prohibited types of discrimination would be eligible for
affirmative equitable relief., See 110 Cong. Rec. 2567 {1964)
(Bep. Callex); id. at 2570 (Rep. Gill) (provisien imtonded to
"limit orders under this act to the purposes of this act").
Responding to arguments that "seriously misrepresent[ed] what
[Title VII] would do," Congressman Celler advised his colleagues
that a court order could be entered only on proof "that the
particular employer involved had in fact, discriminated
agalinst ene or nere of his employses because of gage ¥ * ®.*
I1d. et Lsle. “Even thea," asguwed Celler, "tha court eomid
not order that any preference be given to any particular race,
®oko%, but weuld Be limited to eordering an end to discEiminatisn.”
Id.

In the Senate, the provision was not changed. In an
interpretive memorandum =-- characterized by the Supreme Court
as one of the "authoritative indicators" of the meaning of

Title VII (American Tobaccoc Co. v. Patterson, 50 U.S.L.W. 4364,

4367 (U.S. April 5, 1982)) -- Senators Clark and Case, the
bipartisan "captains” responsible for explaining and defending

Title VII in the Senate debate, described the provision's
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intended effect as follows: "No court order can require
hiring, reinstatement, admission to membership, or payment of

back pay for anyone who was not discriminated against in

violation of this title. This is stated expressly in the
last semtence &f seéction [706(g)]." 110 Cong. Bee. 7214
(1964). Explanatory statements by Senators Humphrey and
Kuchel, bipartisan floor managers on the entire Civil Rights

bill, wese egually clear. 9/

9/ Senater Humphrey stated with respect to permissible relief
under title VII (110 Cong. Rec. 6549 (1964)):

e relief * * * would Be an injunec-
tion against future acts or practices of
discrimination, but the court could order
appropriate affirmative relief, such as hiring
or reinstatement of employees and the payment
of pack pay. * * * o court order can reguite
(Sl affiTRative @licf] * * * fer ampenc
who was not fired, refused employment or
advancement or admission to a union by an
det of diserimination Sszbidden by this title,
This is stated expressly in the last sentence -
if Bl seetieon [7001gy] ® ¥ ™.

* * * * *

[ Mihere is sothing in it that will give any
Pawas * * * o any court B0 cegulge hiring,
flrimg, or prometion of employees in order to
meet a racial "gquota" or to achieve a certain
racial balance.

See alse id. at 11848 (Senator Humphrey). Senator Kuchel
remarked as follows (id. at 6563):

If the court finds that unlawful employ-
ment practices have indeed been committed as
charged, then the court may enjoin the responsible
peErty fPem engaging in sueh pradctiges apnd shall
order Ethe Barty to take that affirmative agtion,
such as the reinstatement or hiring of employees,
with or without back pay, which may be appropriate.

* * * * *

(Comt'd on p. 28)
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Thus, Beth the lamg@age 10/ amd the legisglative history 1L/

of Section 706(g) leave no doubt that courts are authorized,

g/ (Cont'd Teon p. 22)

Gily & Pederal court could [igsue ordersl; and
anly aiter it had beem established 1n that court

that discrimination because of race, religion,
@i MeEionall B ilehln Jaech Bl AT  OEbheEEElh  wl bt
Blic =i inpeatanit Speninis s & s ESich e st e icpihet
cannot order preferential hiring or promotion
cenigidgeration for any patticular Tace, religien,
or other group. Its power is solely limited to
ordering an end to the discrimination which is
MR EeiE S sic e EIRISE

19/ & FRurkher indication in the langwage of Section 706(g) that
Congress intended to limit affirmative equitable relief to
actual victims of discrimination is contained in the sentence
requiring that an award of back pay be offset by any "[ilnterim
earnings or amounts earnable with reasonable diligence by the
pElkEelm OF paksoms disc=lg paked agaifnst * * *." 42 U.8.C.
2000e-5(g) (emphasis added). Bk

11/ Congressional consideration of Section 706(g) during
deliberations on the 1972 amendments to Title VII fully supperts
the interpretation compelled by the provision's language and
1964 history. The House and Senate passed two differing versions
of Sectien 706(g) in 1972. The House Hill (H.R. 176 leff the
1964 provision largely unchanged, except for the addition of a
provision limiting back pay awards. See 117 Cong. Rec. 31979-31980,
32113 (1971). The Senate-passed bill (S. 2515) eliminated from
Section 706(g) the final, limiting sentence contained in the
1964 Act. See 118 Cong. Rec. 4944-4946 (1972). The bill that
emerged from the House-Senate conference, however, restored to
Section 706(g) the final sentence explicitly confining the scope
of judicial eguitable authority under Title VII to idemtifiable
victims eof umlawful discrimination. 3. Conf. Rap. Ne. 92-681,
R ConiEeE, MRSl SISERNEISIG MEE SIRGRGIEgI 2R S SHISRIG S G oniE S RGIPES NG 0o
899, 924 Cong., 24 Sess. 5-6, 18-19 (1972). Additionally, the
Conference version of Section 706(g) included new language,
borrowed from the Senate bill, making clear that discriminatees
are entitled not only to the specific types of relief expressly
mentioned in the section, but also to "any other eguitable
relief as the court deems appropriate." Id. at 5-6. The
section-by-section analysis of the conference bill explained
that "the scope of relief under [Section 706(g)] is intended

to make the victims of unlawful discrimination whole, * * *
fwhich] requires that persons aggrieved by the consequences

and effects of the unlawful employment practice be, so far

as possible, restored to a position where they would have




open finding a vielatien of Title WIL, to order affirmative
equitable relief only on behalf of individwal vigtims of the
discrimination,

(b) "[Tihe scope of the district court's remedial powers

under Title VII is determined by the purposes of the Act."

Teamsters v, United States, 431 U.S. 324, 364 (1977). Section

706(g) ‘s prahibition on the granting ef affirmative eguitable
relief to nondiscriminatees is wholly consistent with -- indeed,

complements -- the central congressional purpocses of Title VII,

11/ (Come'd Isem p. 23)

been were it not for the unlawful discrimination." 118 Cong.
Rec. 7168 (1972) (Senate); id. at 7565 (House); See also note

13, infes. This “pake victime whele® congressiemal understanding
is precisely the interpretation accorded Section 706(g) by the
Supreme Court in every case in which it has directly addressed
the permissible scope of judicial remedial authority under Title
VII. See Teamsters v. United States, 431 U.S. 324 (1977); Franks
v. Bowman Transportation Co., 424 U.S. 747 (1976); Albemarle
P02 L Cola ol Booe gt 2 an B s A0 SEial )5

Some appellate courts construing Section 706(g) have mis-
takenly sought to attach interpretative significance to unsuccess-
ful amendments to Title VII offered by Senator Ervin in 1972.
See HEEC v, W, 556 P.2d 167, 174=77 (3ed Cir, 197%); lhited
States v. Intern. Union of Elevator Const., 538 F.2d4 1012, 1019-
1020 (34 Cir. 1976). Those amendments, however, did not seek to
alter Section 706(g). Indeed, it is clear from the language of
the amendments (118 Comng. Rec. 1662, 49L7) and from their spon-
sor's explanations (id. at 1663-1664, 4917-4918) that neither
amendment was in any way concerned with the remedial authority
of courts. To the contrary, the amendments would merely have
extended to all federal executive agencies, particularly the
Office of Federal Contract Compliance, Section 703(j)'s prohi-
bition against requiring employers to engage in racially pref-
erential hiring in order to rectify racial imbalance in their
work forces. See ibid. As the Supreme Court recognized in
United Steelworkers v. Weber, supra, 443 U.S. at 205 n.5, Sec-
el 70011 Speaks oaly to substantive liability uader Title
Vil, net te the sScepe of judicial remedial autheriey, which is
governed solely by Section 706(g). And, as the Court observed
in SleEgasieews (431 D.85. at 354 n.39) ¥ (tlhe views of members of
a later Congress, concerning different sections of Title VII,

* * * a1 antritled tn little 1f anv welcht+ v
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which, as the Supreme Court has often observed, are "to end

diserimimation * * * [and] to compensate the wietifle for their

ipjnrices,.” DPexg Meter Co. v. BEGC, 50 U.8.L.W. 4937, 4940

(U.8. Jupe 28, 1982) (cmphasis added); see, e.q., Teamaters v,

United States, supra, 431 U.S. at 364. In this latter connection,

"the purpose of Title VII [is] to make persons whole for injuries

suffered on account of unlawful employment discrimination."

Albemarle Paper Co. v. Moody, supra, 422 U.S. at 418; see,

ehigli, Elssh v Giiimain Paeeis ME@oiaRn,  5i4d B J2dh BBI7, 18EI6 ((SER G

1977, catt. dismissed, 434 U.S5. 801 (1977) {(judicial remedies

under Title VII governed by "rightful place" doctrine, under
which "courts are to grant affirmative relief to give discrimi-
natees the opportunity to achieve positions that would have been
theirs absent discrimination"). Section 706(g) thus requires

a court "to fashion such relief as the particular circumstances

of a case may require to effect restitution, making whole in-

sofar as possible the victims of racial discrimination and

hiring.” L3/ Franks v. Bownan Transpertation Co., supra, 424

U.S. at 764 (emphasis added; footnote omitted); 13/ accord

Teamsters v. United States, supra, 431 U.S. at 364.

12/ The Supreme .Court has also often recognized that the
ability of courts to order affirmative equitable relief such
as back pay and constructive seniority also advances Title
VII's other central objective -- ending discrimination -- by
"providing a "'spur or catalyst which causes employers and
unions to self-examine and to self-evaluate their employment
practices and to endeavor to eliminate, so far as possible,
the last vestiges'" of their discriminatory practices.”
Teamsters v. United States, supra, 431 U.S. at 364, quoting
Albemarle Paper Cc. v. Moody, supra, 422 U.S. at 417-418.
See also Ford Motor Co. v. EEOC, supra, 50 U.S.L.W. at 4939-4940.

13/ In Frapnks the Supreme Cowrt thoroughly canvassed Title
VIi's leguslative histery, relying particularly on the 1972
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Class-based retroactive seniority and back pay awards
for identifiable victims of illegal hiring discrimination are
clearly within this mandate, as held by the Supreme Court in

Franks v. Bowman Transportation Co., supra, and Albemarle Paper

Co. v. Moedy, supra. In so ruling, however, the Court made clear

that judicial authority under Section 706(g) to order affirmative

equitable relief extends only to actual victims.
Erenks invelwed a claim of unlawful discrimimation by
a class of black nonemployee applicants who unsuccessfully

sought employment as over-the-road truck drivers. Finding

13/ (Cemt™d frem P. 23)

amendments to Section 706(g). The section-by-section analysis
accompanying the Conference Committee Report on the 1972
amendments emphatically confirms the "make whole" purpose of
nhlela Warcg s Ll [l Seepe @it 2@ LiEiE BhcEiE tenslie SR elens © i daE

Act 1is intended to make the victims of unlawful discrimination
whole, * * * restored to a position where they would have

been were it not for the unlawful discrimination.”" 118 Cong.
Rec. 7168 (1972) (emphasis added), quoted in Franks v. Bowman
Transportation Co., supra, 424 U.S. at 764, and Albemarle Paper
CeRa MERenEliEisal, 22N UL S, At 421, Mercover T tEEIRENREreEtS
of both Houses of Congress indicated that 'rightful place' was
the intended objective of Title VII and the relief accorded there-
under." Franks v. Bowman Transportation Co., supra, 424 U.S. at
764 n,21. See also note 11, supra.

Additionally, Section 706(g) was originally modelled on
Section 10(c) of the National Labor Relations Act, 29 U.S.C.
l160iec), which directs the Bepard te order, on finding amn umfair
laber pragtics, "'affirmative action including reimstatement
of employees with or without back pay.'" Albemarle Paper Co.
v. Meedw, suprs, 422 U.S. at 419 n.ll. Decisliehs ConsStriling
this provision make clear that "the thrust of 'affirmative
action' redressing the wrong incurred by an unfair labor
practice is to make 'the employees whole, and thus restor(e]
the economic status quo that would have obtained but for the
comeany's wrongful [act].'"  Pranks v. Bowman Teansgertatien Co..,
suEEs, 424 U.S., at 769, quoting NBLEE v. Riteer-Leae Arg, To.,
506 Uaso 258, 263 (BLOECH s S =E cllgeh Rl il ibocleE [Ceo)g)sl gl
MLEES., 313 U.8. 177, 197-198 (1941) ("enly acthal Iesses should
be made good"); NLRB v. Dodson's Market, Inc., 553 F.2d 617
(O Cils. 1SS 7).
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that the emplover had unlawfully discriminated in the hiring,
ftramisfor,; and discharge of employees, the district court
ordered the employer to give priority consideration to class

members for over-the-road jobs, but declined to award back
pay or constructive seniority retroactive to the date of indi-

vidual application, The court of appeals reversed the district

court's ruling on back pay, but affirmed its refusal to award
retroactive seniority.

In belkding that federgl ceurts are abtherlged under
Section 706(g) to award retroactive seniority, the Supreme
Court stressed that such an award, as well as any other type
of affirmative equitable relief, can only be made to restore

actual victims of unlawful discrimination to their "rightful

place."” The defendant was entitled to an opportunity on re-
mianE te prove that a given iAdividual member of [the] class
* * * yag not in fact discriminatorily refused employment as
st 8RR @river in grder to defealt the individeal"s claim to
seniority relief as well as any other remedy ordered for the
class generally."” 424 U.S. at 773 n.32.

This understanding of the statute was reaffirmed in

Teamsters v. United States, supra. There the defendant

trucking company was found to have excluded blacks and
Bispamies feom the pesitieon of over-the-read truck dxiver.

The seniority system in the employer's collective-bargaining
agreements provided that an incumbent employee who transferred
to an over-the-road position was reguired to forfeit the
competitive seniority he had accumulated in his previous

position (company seniority) and to start at the bottom of
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the over-the-road drivers' seniority list. After affirming
the digkriet coupt"s finding of lisbility uwader Title VIL, the
court of appeals held that all black and Hispanic incumbent em-
ployees were entitled to bid for future over-the-road jobs on
the basis of their accumulated company seniority. The court

further held that each class memper filling such a job was

entitled to an award of retroactive seniority on the over-the-
road driver's seniority list dating back to the class member’'s
"qualification date" -- the date when (1) an over-the-road
driver position was vacant and (2) the class member met or
could have met the job's qualifications.

In the Supreme Court, the employer contended that a
grant of retroactive "qualification date" seniority to non-
applicants was contrary to the "make whole" purpose of Title
VII and would constitute an impermissible racial preference.
@iz aliniel elnglie i@l Gl Simgai@ie s ezt = remediai authority under
Title VII "is determined by the purposes of the Act” (431
U.S. at 364), the Supreme Court held that affirmative eguitable
relief can be awarded only to actual victims of the employer's
discrimination -- that is (1) those who applied and were
discriminatorily rejected and (2) those who were deterred
from applving by the employer's discriminatory practices and
walld hawve baen disgriminstorily rejected. Id. at 364=37L.
Accordingly, the case was remanded to the district court for
determinations "with respect to each specific individual" as
to "which of the minority employees were actual victims of
thie cemgeny's discriminatory pragtices." Id. at 371-372.

Nnlvuv +hece Uictrime were anti1+tied +A nre forantial crancidarat+triman
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for vacant over~the-road positions and to retroactive seniority. 14/
In the instant case, the Board's racially preferential pro-
motion quota operates to prefer black officers without regard to
whether they had actually been discriminatorily denied precmotions
in the past and thus were in a position to assert "rightful place"
claims to promotion priority vis-a-vis other officers. In this

regpect, therefore, the district court's order imcerperating the

promotion quota for lieutenants is legally indistinguishable from
the remedial orders condemmed in Fyamks and Teamstews. 15/ Thus,
the district court's decree exceeds the limits on judicial reme-

dial authority expressed in the language and legislative history

of Section 706{(g) and recognized by the Supreme Court in both

Teamsters and Franks.

2. The District Court's Decree Contravenes Traditional
Equitable Principles Regarding Appropriate Remedial Relief
and the Legitimate Interests of Third Parties

Even if district courts were not expressly prohibited
under Section 706{(g) of Title VII from ordering race-conscious

promotion priority for nonvictims of discriminatory promotion

A b R B R e I el e N Col: Vs IBREOE) sIhpEal S0 S V.
at 4941, the Supreme Court rejected an interpretation of Title
VII that "would not merely restore [the alleged discriminatees]
to the 'position where they would have been were it not for the
uniltawiEnE S dhESichs i mbsRiaiE ieom, U * R ExE e Swenilid elaiEapiiltE them iinitel A
better position than they would have enjoyed in the absence of
diserimingt icn." @&ec discussion, infxa, at 31-32. Surely per-
sons who cannot even claim to be discriminatees are entitled to
no more.

15/ Like the orders overturned in Franks and Teamsters, the dis-
trict court's order does not include a procedure affording "right-
ful plage™ welief to black officers able to sustain the blarden

oif peeving entitlement to such treatment as actwal victims of
promotion discrimination. Rather, the decree provides for race-
conscious promotion preferences on a wholesale basis until a
certain racial balance is reached, which is precisely the type

of relief rejected in Franks and Teamsters.
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practices, judicial imposition of the one-to-one promotion quota
would violate fundamental principles of equitable relief. As the

Suprene Court noted in Los Angeles Department of Water & Power v.

Magheet, ausra, 435 0.5. at 709, "the hasic polioy ¢ [TPitle WII]

. requires that [courts] focus on fairness to individuals rather

than fairness to classes." Accordingly, in crafting equitable

relief under Title VII, courts must consider the legitimate in-

topgets of "inmocent third partigs.” Ferd Meter Ca. v. BEGC,

gRra, 50 U.8.L.W. at 4942, Indesd, even in a case (uwnlike this
one) in which the victims of unlawful employment discrimination
have been identified and their rightful place determined, a
court is "faced with the delicate task of adjusting the remedial
interests of discriminatees and the legitimate expectations of

other employees innocent of any wrongdoing." Teamsters v. United

SiEaEeIsh  Siepgal s ARBENWEIS T Al 8520,

In Franks, the impact of an award of retroactive competi-
tive seniority on innocent incumbent employees moved some Members
of Blie Skprome Court to eriticize the majerity's rulimg that
identifiable victims of unlawful employment discrimination are,
in essence, presumptively entitled to such an award. See Franks

v. Bowman Transportation Co., supra 424 U.S. at 780-78l (Burger,

Cod.s oOncwering in part and dissonting in part)y id. ak 78l-798
(Bowell, J., eoncurring in part and dissenting in part). Waen a
discriminatee is awarded affirma;ive Uiastefnesepil ollaie@dt hemilesE
suglh a8 retreactive competitive senleority or promotiom priority,
however, he is merely being returned to the position he would

have occupied but for the discrimination -- the position now
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occupied by a non-minority incumbent because of the discrimina-
tion. Thus, while awarding affirmative "rightful place" relief
to a discriminatee will inevitably alter the employment expecta-
tions'of some incumbent emplovees, their expectations are, at
least to some extent, born of unlawful discrimination. These
equitable considerations simply do not obtain, however, when

affirmative equitable relief is ordered for a nondiscriminatee,

as the Supreme Court expressly recognized last Term in Ford

Motor Co. v. EEQOC, supra.

The Court in Ford Motor Co. held that an employer charged

with hiring discrimination under Title VII can toll the continuing
accrual of back pay liability under Section 706(g) by uncondi-
tionally offering the claimant the job allegedly denied. The
Court rejected the argument that the employer must also offer
constructive seniority retroactive to the date of the alleged
discrimination, for such a rule would "encourage([ ] job offers
that cofipel lnnecent wWworkers to sacrifice thelir senlerity to a

person who has only claimed, but not vet proven, unlawful dis-

crimination." 50 U.S.L.W. at 4942 (emphasis added). Noting the

importance of seniority in allocating benefits and burdens among
employees, the Court concluded that the "large objectives" of
Title VII do not require innocent emplovees "to carry such a
heewy buzden." Ibid.

In the instant case, the promotion priority bestowed
by the one-to-one quota is not limited to officers who were
diserimimetorily denied promotions by the DPD. The district

court's decree therefore requires innocent non-black police
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officers to surrender their legitimate promotion expectations
to black officers who have no "rightful place"” claim to pro-

metion pFiority. We submit that, 48 recoqnized in Pord Meteor

Co., the balance of competing interests in these circumstances

weigh against judicially imposing racially based promotion re-
Lief thet will benefit nondiscriminatses at the exvenss of other

innocent emplovees.

3. Judicial Imposition of the Promotion Quota Violates
the Constitution's Equal Protection Guaranties

As we have demonstrated, judicial approval of the pro-
motion quota at issue exceeded the district court's statutory
remedial authority and constitutes an inequitable infringement
on the rights of innocent non-black candidates for lieutenant,
Of course, if the Court agrees with either of our previous
points, it need not address the constitutional gquestions
raised by judicial imposition of the promotion quota. We
submit that entry by the district court of the order violates
the equal protection rights of those otherwise eligible non-
black officers who are excluded from consideration for promo-
tion to the sepervisery pesitions set agside for blacks. 1§/

The constitutional issue presented by judicial entry of
the Board's promotion gquota focﬁses not on the "broad remedial
powers of Congress" or the policy choices of a legislative or

administrative body, but rather on the "limited remedial powers

16/ This Court has frequently countenanced employment guotas and
other race-conscious remedies in employment discrimination cases,
Eqa, east.. BEEE v. FEtspit Bdigen, 515 F.2d 301, 317 (6th Cir.
1975); United States v. Masonry Contractors Ass'n of Memphis,
Tine 407 En26 G Gl (Gt Chagiin: e A i Dia o el S e e (=5 N Sl
addressed the constitutional issue raised here,.
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at 483. It is well established that judicial action is no less

subject to the constraints of the Constitution's equal protec-
tion guaranties than is legislative action. See Shelley v.

kecener, supia; By parte Viwrgioia, 100 U.S. 339 (1879 . And

equal protection analysis under the Due Process Clause of the
Fifth Amendment is the same as that under the Fourteenth Amend-

ment. E.g., Buckley v. Valeo, 424 U.S. 1, 93 (1976).

We submit that, in the context of judicial remedial
action, the only government interest implicated in this case
is that of curing the effects of past discrimination. And, as
we have previously discussed, supra at 9-13, this compelling
government interest will justify a class-based infringement
of the legitimate employment interests and expectations of
innocent_third parties only to the extent necessary to re-
store proven discriminatees to the position they would have
occcupilcd in the absenes of the disgrimination. Becauge the
Board's promotion guota clearly embraces and benefits non-
victims as well as victims of defendants' past unlawful dis-
crimination in promotions and thus accords racially preferen-
tial treatment to persons having no "rightful place" claim to
promotion priority vis-a-vis non-black officers, its incor-
poration inte the district court's remedial decree wag incon-

sistent with the Constitution's guarantee of equal protection.

17/ The abplicablllty of constitutional protections is a
principal distinction between the instant case and United

|l—-—'
~J
i
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Conclusion
For the foregoing reasons, the United States respect-
fully reaguasts that the suggestion forx a rehearing en bamc be
granted and the case be restored on the docket as a pending
appeal. We note that on April 18, 1983, the Supreme Court

heard oral argument in Beecher v. Boston Chapter, NAACP (Nos.

82-185, 82-246, 82-259), which raises issues concerning the
extent of judicial remedial authority in employment discrimi-
nation cases. Accordingly, should this Court decide to grant
the Umited Ssates' suggestieon for a rehearing em bame, it may
wish to postpone scheduling full briefing until the Supreme
Court has rendered its decision in Beecher.

Respectfully submj

WM. BRADFORD REY?! DS
Assistant Attorney General
Ciwil Rights Divisien

e D Lorpan

CHARLES J.
Deputy Assistant Attorney General
Civil Rights Division

17/ (Cowt'd Ceom D. 33)

Steelworkers v. Weber, supra. In Weber, the Court held that
Title VII's substantive prcovisions did not prohibit a provision
in a collective-bargaining agreement that reserved for black
employees 50 percent of the openings in certain craft training
programs. Since the collective-bargaining agreement was not
embodied in a judicial decree, the Title VII question presented
here was not implicated. 1In addition because the Weber agreement
did not involve state action, the admissions quota there, standing
alone, did not raise an egqual protection question. Id. at 200.
Nor did the Weber case raise a question regarding judicial autho-
rity to enforce such an agreement among private parties. See
Shelley v. Kraemer, supra; Hurd v. Hodge, 334 U.5. 24 (1948).
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served copies of the foregoing Motion of the United States to

Intervene as a Party Appellant and for Leave to File Suggestion

of "Reheardng B Bapc im Bxcess of the Page Limit, and Sugges-

tion of Rehearing Ep Bamc by mailing copies thereof, postage

pEepaid, fo Hme following coupsel of record:

0. Peter Sherwood, Esqg.
Suite 2030

10 Columbus Circle
New York, New York 10019
James R. Andary, Esq.
2440 Buhl Building
Detroit, Michigan 48326
Warren J. Benia, Esqg.

19 West 44th Street

New York, New York 10036

Donald Pailen, Corporation Counsel
City of Detroit Law Department
iROMNE e7= Coluntty Bukblidtme

Detroit, Michigan 48226

K. Preston Oade, Jr., Esq.
Ramsdell, Oade & Feldman
251880 S ottt RiEclld SIEal, G0
Southfield, Michigan 48075

]
N
Mark R. Disler
Attorney
Department of Justice
WeslhslneEen, B, (Ca 20530
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