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STATUTES INVOLVED

Title VI - Nondiscrimination in Federally
Assisted Programs

Sec. 601. No person in the United States shall,
en Ehie Ncireonncd of Sracd, s Qolor » ors niai: oRailieonricking. bes e
cluded frcm participation in, be denied the benefits of,
or be subjected to discrimination under any program or
activity receiving Federal financial assistance.

Sec. 602. Each Federal department and agency which
is empowered to extend Federal financial assistance to any
RlEedgEame s a1 viteve o lswad ofgicirait, Llloant § oEdconiEEact
other than a contract of insurance or guaranty, is authorized
and directed to effectuate the provisions of section 601
with respect to such program or activity by issuing rules,
regulations, or orders of general applicability which shall
be consistent with achievement of the objectives of the
statute authorizing the financial assistance in connection
with which the action is taken. No such rule, regulation,
or order shall become effective unless and until approved
by the President. Compliance with any requirement adopted
pursuant to this section may be effected (1) by the termina-
tion of or refusal to grant or to continue assistance under
such program or activity to any recipient as to whom there
hag been ah express finding on_ the record,,after opportunity
for hearing, of a failure to comply with such requirement,
but such termination or refusal shall be limited to the
particular politiecal entify, or part theregf, or other
recipient as to whom such a finding has been made and, shall
be limited,in its effect to the particular program,  or. part
thereof, in which such noncompliance has been so found, or
(2) by any other means authorized by law: PROVIDED, HOWEVER,
That no such action shall be taken until the department or
agency concerned has advised the appropriate person or persons
of the failure to comply with the requirement and has de-
termined that compliance cannot be secured by voluntary means.

x1i



In the case of any action terminating, or refusing to
grant or continue, assistance because of failure to comply
with a requirement imposed pursuant to this section, the
head of the Federal department or agency shall file with
the committees of the House and Senate having legislative
jurisdiction over the program or activity involved a full
written report of the circumstances and the grounds for
such action. No such action shall become effective until
thirty days have elapsed after the filing of such report.

Sec. 603. Any department or agency action taken
pursuant to section 602 shall be subject to such judicial
review as may otherwise be provided by law for similar
action taken by such department or agency on other grounds.
In the case of action, not otherwise subject to judicial
review, terminating or refusiNg'te gramt or to continue
financial assistance upon a finding of failure to comply
with any requirement imposed pursuant to section 602, any
person aggrieved (including any State or political sub-
division thereof and any agency of either) may obtain
judicial review of such action in accordance with section 10
of the Administrative Procedure Act, and such action shall
not be deemed committed to unreviewable agency discretion
within the meaning of that section.

Sec. 604. Nothing contained in this title shall be
construed to authorize action under this title by any de-
partment or agency with respect to any employment practice
of any employer, employment agency, or labor organization
except where a primary objective of the Federal financial
assistance is to provide employment.

Sec. 605. Nothing in this title shall add to or de-
tract from any existing authority with respect to any
program or activity under which Federal financial assistance
is extended by way of a contract of insurance or guaranty.

pau il 1



42 U.S.Cx1316. ' Administrative and:Judicial Review
of Public Assistance Determinations.

(a) (1) Whenever a State plan is submitted to the
Secretary by a State for approval under subchapter I,
IV, X, XIV, XVI, or XIX of this chapter, he shall,
not later than 90 days after the date the plan is submitted
to him, make a determination as to whether it conforms to
the requirements for approval under such title. The 90-
day period provided herein may be extended by written
agreement of the Secretary and the affected State.

(2) Any State dissatisfied with a determination
of the Secretary under paragraph (1) with respect to any
plan may, within 60 days after it has been notified of such
determination, file a petition with the Secretary for
reconsideration of the issue of whether such plan
conforms to the requirements for approval under such
title. Within 30 days after receipt of such a petition,
the Secretary shall notify the State of the time and
place at which a hearing will be held for the purpose of
reconsidering such issue. Such hearing shall be held
not less than 20 days nor more than 60 days after the
date notice of such hearing is furnished to such State,
unless the Secretary and such State agree in writing
to holding the hearing at another time. The Secretary
shall affirm, modify, or reverse his original deter-
mination within 60 days of the conclusion of the hearing.

(3) Any State which is dissatisfied with a final
determination made by the Secretary on such a
reconsideration or a final determination of the
Secretary under section 304, 604, 1204, 1354, 1384,
or 1396c¢c of this title may, within 60 days after it
has been notified of such determination, file with
the United States court of appeals for the circuit
in which such State is located a petition for review of
such determination. A copy of the petition shall be

xiii



forthwith transmitted by the clerk of the court to
the Secretary. The Secretary thereupon shall
file in the court the record of the proceedings on
which he based his determination as provided in
section 2112 of title 28.

(4) The findings of fact by the Secretary, if
supported by substantial evidence, shall be con-
clusive; but the court, for good cause shown, may
remand the case to the Secretary to take further
evidence, and the Secretary may thereupon make
new or modified findings of fact and may modify
his previous action, and shall certify to the court

the transcript and record of the further proceedings.

Such new or modified findings of fact shall likewise
be conclusive if supported by substantial evidence.

(5) The court shall have jurisdiction to affirm
the action of the Secretary or to set it aside, in
whole or in part. The judgment of the court shall
be subject to review by the Supreme Court of the
United States upon certiorari or certification as
provided in section 1254 of title 28.

(b) For the purposes of subsection (a) of
this section, any amendment of a State plan
approved under subchapter I, IV, X, XIV, XVI,
or XIX of this chapter may, at the option of the
State, be treated as the submission of a new State
plan.

(c) Action pursuant to an initial determination
of the Secretary described in subsection (a) of this
section shall not be stayed pending reconsideration,
but in the event that the Secretary subsequently
determines that his initial determination was
incorrect he shall certify restitution forthwith
in a lump sum of any funds incorrectly withheld
or otherwise denied.

xiv

- SESREERE Tafin:

I



(d) Whenever the Secretary determines that
any item or class of items on account of which
Federal financial participation is claimed under
subchapter L% o, XY, xV1, ox XIX of this chapter
shall be disallowed for such participation, the State
shall be entitled to and upon request shall receive
a reconsideration of the disallowance. Aug. 14, 1935,
c. 531, Title XI, §1116, as added July 30, 1965,
Pub. L. 89-97, Title IV, §404(a), 79 Stat. 419.






IN THE UNITED STATES COURT OF APPEATS
FOR THE FIFTH CIRCUIT

No, 24468
No, 24561

JOHN W, GARDNER, SECRETARY OF THE UNTTED
STATES DEPARTMENT OF HEALTH, EDUCATION,
AND WELFARE,
APPELLANT-RESPONDENT

Ve

THE STATE OF ALARAMA, FOR AND IN REHALF
OF AND AS TRUSTEE FOR THE DEPARTMENT OF
PENSIONS AND SECURITY OF THE STATE OF
ALARAMA, ET AL,,
APPELLEE- PETITIONEPRS

ON APPEAL FROM THE UNITED STATES DISTRICT COUPT FOR
THE NORTHERN DISTRICT OF ALARAMA
AND ON PETITION FOR REVIEW

BRIEF OF THE APPELLANT-RESPONDENT

STATEMENT OF THE CASE

I. Introduction
This proceeding involves both an appeal from
a preliminary injunction entered by the District

Court for the Northern District of Alabama restraining



the Secretary of the Department of Health, Education,
and Welfare from enforcing an order he issued, and an
alternative petition for direct review by this Court of
the same order of the Secretary.

The Secretary's order directed the termination of
payment of approximately $100 million in federal
financial assistance payable annually to the Alabama
Department of Pensions and Security (hereinafter the

ils/

Alabama Department). The Secretary's termination
order was based on a finding that the Alabama Department
had failed to comply with the regulation of the Department
of Health, Education, and Welfare (hereinafter HEW),
requiring state welfare agencies to file an assurance
which either states that the program is conducted in
accord with the nondiscriminatory requirements of Title VI

’

of the Civil Rights Act of 1964, or, if such a statement

1l/ The federal funds terminated are authorized under the
Social Security Act, as follows :

Title I, 0l1d Age Assistance (42 U.S.C. 301-306);
Title IV, Aid to Needy Families (42 U.S.C. 601-609):
Title V, Part 3, Child Welfare Services (42 U.S.C.
721-728) ;

Title X, Aid to the Blind (42 U.S.C. 1201-1206):
Title XIV, Aid to the Permanently and Totally
bisabled (42 U.S.C. 1351-1355).




could not be made, to identify the areas where racial
discrimination existed and to indicate how and when the
deficiencies will be corrected [R. 23-24: A. Vol. II,
2/

pp. 285-287]. The Alabama Department's primary
contention is that the regulation is invalid.

The District Court on February 3, 1967, granted
a preliminary injunction restraining the Secretary from
terminating, under his order, any federal financial
assistance to the Alabama Department [R. 86]. We filed
this appeal and Alabama petitioned for direct review of
the Secretary's order in this Court: since the Secretary
claimed not only that his order was valid, but that
jurisdiction to review his order was exclusive in the
Court of Appeals. Thus this consolidated proceeding--
the Secretary’s appeal and Alabama's petition for review makes

possible consideration of the substantive issue in this case --

2/ "R"-xpeferssbevthe printedireco®d. "A%:Vols Iqor
Vol. II refers to Appellant-Respondent's Appendix.



——  ——————

the validity of the HEU regulation--regardless of
this Court's disposition of the jurisdictional
issue, TIf the district court had jurisdiction,
the substantive issue is reached on the appeal,
and if not, it is reached on the petition for

review,

JI., Backoround: Title VI and the HEW Regulation

A. Title VI and the Regulation Prohibiting Racial

Discrinipation. Section 801 of Trile VI of the

Civil Rights Act of 1964 provides that ''mo person
in the United States shall, on the grounds of race,
color, or national origin, be excluded from
participation in, be denied the benefits of, or be
subjected to discrimination under any program or
activity receiving Federal financial assistance,"
Section 602 directs ''[elach Federal department or
agency which is empowered to extend Federal financial
assistance to any program or activity, by way of
grant, loan, or contract other than a contract of
insurance or guaranty,...to effectuate the pro-
visions of section 60l,,.by issuing rules, regu-

lations, or orders of general applicability...."




Pursuant to the congressional authorization
and directive, HEW promulgated a regulation on
November 27, 1964, which became effective after
the President's approval on December 3, 1964 [A,
Vol,TI, p. 254])}. The regulation is designed 'to
effectuate the provisions of Title VI of the Civil
Rights det of 1964,...'" (43 C.F, R, §80,1) [A. Vol,IL,
pP.248], 1In language paralleling section 601 of the
Act, the regulation generally forbids discrimination
in any covered program and it enumerates "specific
discriminatory actionms' which anv '"reciplent™ of
federal financial assistance is prohibited to
engage in, ($80.3(a)(b)) [A. Vol,II, p. 249].
Fecipients are prohibited from engaging in any of
the enumerated discriminatory practices either
"directly or through contractual or other arrange-
ments' (£80,3(b)(1)), and the regulation also pro-
vides that, in determining the kinds of services of
benefits they will provide under any program of
federal financial assistance, recipients '"mav not,
directly or through contractual or other arrange-
ments, utilize criteria or methods of administra-

tion'" which are discriminatory (§80,3(b)(2)). The



regulation, by way of illustrating the scope of

the prohibition on such indirect discrimination, defines
this prohibition to encompass care or treatment in
private 'hospitals, nursing homes, schools, and

similar institutions" where discrimination is

practTcgdl" ¥ ¢§80.5¢a)47 14, vuBTR1T o ppi 95,2581,

B, The Agsurance Requirement of the

Rerulation, The first step in the enforcement of

section 691 of the Act and the implementing regula-
tion is the procedural requirement that state
acencies file an assurance of compliancz with the
statute and the regulation, 45 C,F,E, §80,4(b)
declares that '[elvery application by a State or
a State azency to carry out a program involving
continuing Federal financial assistance''--the
category into which all programs here involved fall--
shall as a prerequisite to obtaining federal funds--

s0ce(l) contain or be accompanied by

a statement that the program is (or, in

the case of a new program, will be)

conducted in compliance with all require-

ments imposed by or pursuant to [the

regulation], or a statement of the

extent to which it is not, at the time

the statement is made, so conducted, .

and (2) provide or be accompanied by
provision for such methods of adminis-

S = e S I Bl o
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tration for the program as are found
bv the responsible Department [of
Health, Fducation, and Welfare]
official to give reasonable assurance
that the applicant and all recipients
nf Federal financial assistance

under such nrograms will comply with
all requirements imposed by or
pursuant to [the regulation], in-
cluding methods of adiministration
which give reasonable assurance that
any noncompliance indicated in the
statement under subparagraph (1)

of this paragraph will be corrected,
(A, Vol, 11, pp. 249-7507,

With receipt of an acceptable assurance this
initial phase of the enforcement structure of Title
VT is comnlete, The state pgency then has the
obligation of performing its commitment, If the
State agency refuses to submit the assurance,
§80,8(b) of the regulation authorizes the agency
to terminate ﬁéderal assistance in accordance

with the procedures set forth in the statute and

regulation.



III. Enforcement Proceedings Against the Alabama
Department

A, Efforts to obtain voluntary compliance

Shortly after enactment of the Civil Rights Act
of 1964 the Commissioner of Welfare transmitted a copy
of the Act to each state welfare agency [A. Vol. II,
p.220). In October 1964 HEW sponsored a meeting of all
state welfare administrators for the purpose of discussing
implementation of Title VI and details of the proposed
departmental regulation which were then being formulated
[A. Vol. ITI, p. 220]. Representatives of the Alabama
Department of Pensions and Security attended the meeting
[A. Vol. II, p. 220]. After adoption of the regulation
on December 3, 1964, copies were sent to each state welfare
agency [A. Vol. iI, pp. 194,220]. In late December 1964
and early January 1965 information concerning relevant
portions of the HEW regulation were sent to the state
welfare agencies, and on January 19, 1965 HEW sent to all
state agencies administering approved public assistance
plans a handbook which outlined the state agency's

responsibilities, explained the assurance requirement, and
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contained a suggested sample assurance form. Form
CB-FS-5022, which is reproduced at pp. 42-47 of the

Record and again in our Appendix, Vol. I, p. 158 A-C

[A. Vol. II, p. 220]. By August 1965, every state except
Alabama had filed an assurance accepted by HEW as adequate
under §80.4(b) [R. 17; A. Vol. II, pp. 275, 196].

Efforts to negotiate with the Alabama Department
and bring that agency into voluntary compliance with
Title VI and the regulation were extensive. The corres-
pondence between representatives of HEW and the Alabama
Department is set out in our Appendix, Vol. I, pp. 161-179.
This correspondence illustrates the divergence of views on
issues between the Alabama Department and HEW, which are
issues essentially those raised in this proceeding with
respect to the validity of the regulation.

Briefly, the record reflects the following:

On March 1, 1965, Mr. Rubin King, Commissioner of
the Alabama Department, wrote HEW officials stating in
effect that his Department did not and would not deny
aid, care, or service to any individual on the grounds of

race, color, or national origin; but he took the position



that the statement of compliance required by the Commissioner
of Welfare was unreasonable and that he was instructed not
to sign it [A, Vol, I, p., 161]., In response, HEW officials
sought to determine if the difficulty was with the wording
of the statement as distinguished from its substance and
requested that the Alabama Department let them know what
the difficulty was [A, Vol, I, pp. l162-163], Commissioner
King, gn March 12, 1965, responded by quoting his prior
letter and indicated that it would be inappropriate to
comment further [A, Vol, I, p., l64],

On March 19, 1965, the Commissioner of Welfare,
Dr, Ellen Winston, wrote Commissioner Xing, explaining
to him that the requirement of the regulation was important,
that compliance with it was called for now, and that failure
to comply with it could result in the discontinuance of grants
under the federal welfare program, Commissioner Winston
suggested a meeting between the officials of the two
agencies [A, Vol, I, p. 165-166], On March 23, 1965,
Commissioner King responded to that letter, suggested
that April 21 rather than March 25, as suggested by

Commissioner Winston, would be an appropriate date for
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the meefimgs [Az 1 ¥Wel.. 4, p. 1672}, : rO0 - April +2..-1965,
Commissioner Winston responded to Commissioner King,
regretting the delay in the proposed meeting but made
arrangements for a meeting with him on April 21, 1965
[A. Vol. I, p. 168]. After this meeting occurred,
C;mmissioner Winston wrote Commissioner King confirming
her understanding that the Alabama Department would let
her know within two weeks whether it planned to submit
a statement of compliance as required by the regulation
[A. Vol. I, p. 169]. On May 7, 1965, Commissioner King
wired Commissioner Winston as follows:

STATE BOARD OF PENSIONS AND SECURITY IN

SESSION TODAY, AUTHORIZING A SUIT TO CONTEST

VALIDITY OF REGULATIONS PROMULGATED BY HEALTH,

EDUCATION AND WELFARE UNDER TITLE VI OF THE

CIVILJRIGHES AGR. 08 Gal. oL, i ol 20 .

On Auguét 17, 1965, Commissioner Winston initiated
administrative proceedings by notifying the Alabama
Department of its noncompliance and offering it an oppor-
tunity for an administrative hearing [R. 17; A. Vol. II,
PR 275, a22 31"

Three days later, on August 20, 1965, Commissioner

King wrote Commissioner Winston setting out a statement of



his Department’s "compliance with Title VI of the

Fedexal ‘Civil -Righ®d Act of Q¥ [Aa  "¥ol. "I, “pp. 171-1731.
The letter claimed that "the Department of Pensions and
Security is in full conformity with the Federal Civil

Rights Act in determining who can get aid and how much

they are entitled to get," and also that, "other services

are given according to the need for the service and available
resources and not on the basis of race, color, or national
origin." The letter continued:

In a number of counties office space is
furnished by local governing bodies with
no Federal or state participation. ' This
agency has no authority to control the use
of the physical arrangements in these build-
ings. It would be impossible to enforce
discontinuance of separate facilities in

_ these departments and also impossible to
make other housing arrangements in many
of these counties.

Turming® to discrimination by "vendors" or "third parties,"
the letter said:

The Alabama Department of Pensions and
Security is told that segregation exists

in some institutions, agencies, and organiza-
tions within the state from whom aid, care,
services and other benefits are received on
behalf of applicants or recipients of the
department through contractual or other
arrangements.

* % * % % *




While many of the hospitals are complying
with the Civil Rights Act of 1964, and
others are taking definite steps toward
integration of their facilities, this
agency has no authority to control such
hospitals and cannot enforce compliance.

it e il R R

This agency has no authority to control

nursing homes and would have no authority

to see that compliance was effected.
With respect to children's institutions, Commissioner King's
letter contended that voluntary child-care institutions
and agencies are not operated by the Department of Pensions
and Security but by other boards which have full responsi-
bility over their admission policies; that a number of
children in them are under juvenile court jurisdiction with
the Department having only supervisory responsibility:
and that "any change in plans would be at the discretion
of the courts and not the department." It further stated
that all licensed day care centers were under private
auspices and that Alabama "has no authority to enforce

3/

compliance on the part of these centers." With respect to

services rendered by physicians, the letter stated:

3/ Commissioner King's letter also said that although his
Department "participates as probation officers in planning for
admission" to training schools, "the courts and schools make
the final decision."
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The State Department of Pensions and Security
is of the opinion that it is not within its
province nor its duty to attempt to require
physicians to comply with the Civil Rights

Act nor does it think that needy people who
are in need of a physician's service should
be denied the right of freedom of choice in
this matter. Unavailability of physicians!
services in some areas would result in lack

of equity of treatment to individuals in those
areas and violate the principle of statewideness.

The letter concluded by saying that "The Alabama Department
of Pensions and Security does not deny aid, care, or
services to any individual on the ground of race, color,

4/

or national origin."

The Commissioner responded to the Alabama Depart-
ment's letter through Assistant General Counsel Yourman
on August 27, 1965. Mr. Yourman's letter stated that the
statement of compliance "falls far short of what has been
required from’and provided by every other state agency
administering the public assistance and child welfare
service programs" [A., Vol. I, pp. 174-176]. He then
explained in detail the reasons why, in HEW's opinion, the
August 20th letter from the Alabama Department could not be

accepted as an adequate statement of compliance. Briefly,

4/ The letter also dealt with dissemination of information
about Title VI and the Regulations and complaint procedures.
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the objections were, among others, that while the Alabama
Department's statement of compliance indicated that some

of the institutions, agencies, and organizations discriminate
on the basis of race in providing services, the statement

did not indicate what methods the Alabama Department would
implement to correct this situation. Nor had the agency
taken action to determine the extent of noncompliance in
third-party arrangements, even though it indicated there

was some racial discrimination practiced by these third
parties,

Efforts to achieve voluntary compliance continued
after the administrative process began, but to no avail;
(A, Vol, II, p. 2?1] and on September 29, 1965, Commissioner
King again wired Commissioner Winston, That the telegram
stated:

STATE BOARD OF PENSIONS AND SECURITY, IN

SESSION TODAY, REAFFIRMED AUTHORIZATION

FOR TESTING VALIDITY OF RULES AND REGULA-

TIONS PROMULGATED BY DEPARTMENT OF HEW

UNDER TITLE VI OF THE CIVIL RIGHTS ACT

EA. ®el. I, p. 1791,

B. The Administrative Proceeding

On August 17, 1965, the Commissioner of Welfare formally
advised Alabama of her ''Determination of Insbility to Secure
Compliance by Voluntary Means"ifk, 17; A.Vol.II,pp.13,27$,223,
187]. On the same day, acting under section 602 of the Act

and sections 80.,8(c) and 80,9 of the regulations, she offered
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the Alabame Department an opportunity for a hearing to
determine formally whether it was in compliance with the
regulation [A, Vol. II, p. 27241,

After the administrative pleadings were in, an
evidentiary hearing was held in Washington, D. C. on
October 21, 1965, before a Zivil Service Hearing LIxaminer
[A. Vol. II, pp.l7,225]. Commissioner King's testimonv
verified the statements contained in his letter of
August 20 about the discriminatory practices of vendors
and other third parties and the Alabama . Department's
refusal to concern itself with that matter, Thus, he
testified that most physicians' offices in Alabama are

segregated by race; that most doctors,

in his opinion, will
not desegregate their waiting rooms; that many child-care
institutions, hospitals, and nursing homes are segregated;
and that he believed the Alabama Department had no responsi-
bility to determine which physicians' offices were segregated,
and had not undertaken such a survey [A, Vol, I, pp. 98-99,
101-103, 110-113]. He testified that:

T will tell you, Mr, Yourman, we

never intended to sign a compliance

statement ,., Whereby we had to take

in consideration contractual arrange-
ments with third parties [A, Vol., I, p. 1281,

oo DS




He also testified that he would be opposed to assigning
Negro welfare caseworkers to white cases, thus indicating
that segregation is practiced even in programs under the
direct control of the Alabama Department [A. Vol. I,
Py 83

On April 5, 1965, the hearing examiner issued a
decision, finding inter alia, that the statement of
compliance submitted by the Alabama Department by letter
dated August 20 "is not adequate to meet the requirements
of section 80.4(b)" of the regulation . The examiner
recommended termination of federal financial assistance to
the State of Alabama under Titles I, IV, V (part 3), X

;74

and XIV of the Social Security Act.

5/ The examiner also found that there was actual racial
discrimination in the operation of various aspects of the
welfare programs in Alabama [A: Vol. II, pp. 229-231, 241-242].
These findings were based on the testimony of and corres-
pondence with Commissioner King.
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7., The Decision of the Comnmissioner

of Velfare, As required by the resulation (§80,10(a))

the hearing examiner's recommended decision was
certified to the Commission of Welfare for a final
decision, She heard oral argument on June 16, 1566,
and on November 16, 1966 she rendered a final
decision, rejecting the objections made by the
Alabama Ypartment to the examiner's recommended
decision and adopting that decision with minor modi-

fications not pertinent .to this proceeding [A, Vol.

Tha P i 2< 7891 .

Ha

Do The Decision of the Secretary

Pursuant to the regulation, the Tommigsioner's
final decision was transmitted to the Secretary of
Hzalth, Education, and "lelfare, whose duty under the
regulation is to "approve such decision", 'wacate it',
or '"remit or mitigate' the termination sanction im-
posed by the Zommissioner of "lelfare (45 C,F.R,
$80,19Ca) ). On January LZ,-1908.  tHa Secretary.
approved the Commissioner's decision and ordered
termination of funds to Alabama effective midnight
Tebruary 28, 1967 [% L6-41; A, Vol, TI, pp. °73-

316 1, On the same day, pursuant to the requirements




of section 60?, the Secretary transmitted a letter
to the appropriste congressional coamittees inform-
g : ) 6
ing them of his action —' [R, 4D A, Vol, IT, pp, 315-
319-372], However, the Secretary once again expressly
invited Alabama to file an adequate assurance covering
all or only the non-third party aspects of the welfare
nrograms,

Tn his opinion the Secretary said that ''The
refusal [hy the *labama Department] to submit the

required assurances and methods of administwation

e o

is more than a matter of form" [P.22; A.Vol,II,

P 2831
e oo 20orresnondence from the Commis-
sioner [of "elfare] and the General
Counsel and their statements in this
nroceeding make clear that thev have
remained ready to consider any
reasonable modification proposed by

he State to the suggested procedures
which would still meet the _require-
meinte of the regulation....z_ [R.22;
A, Vol, 11, p. 2831,

6 / The letter was sent to the Senate Finance Committee
Znd to the House Ways and Means Comaittee [R,40],

7 / The Secretary a2lso said that 'the [Alabama
TJepartnent ]...2lso hac been advised that it may negate
anry inference that it is guaranteeing the compliance
of those whom it compensates for furnishing services
tn beneficiaries of Federal Services,' [R.23;

A.Vol, IT, p.2841,



e Secretary specifically found that the Al abama
Department '"'remains in noncompliance in at least the
following respects™:

1, It has not made a clear and adequate
commitment to insure nondiscriminatory
operation of its Federally aided welfare
programs even in those parts which involve
payments or the provision of services
directly to beneficiaries by the [Alabama]
agencv. AHs stated by the General Counsel

at page 4 of his brief dated December 22,
1965, '"This prohibition against discrimina-
tion extends to any differential treatment

on account of race in any aspect of the mak-
ing of money payments, including the treatment
of individuals in facilities where application
is made, any medical examinations incident to
the determination of eligibility, the deter-
mination of eligibil'it¥! itself’ and the- amount
or type of benefits or social services, and
the assignment of case workers.' The pro-
hibition against discrimination similarly
extends to other matters which are under

the Agency's conhtrol such as the location

of local of fices.

2, The Alabama agency has refused to accept
any responsibility for assuring that third
parties to whom it provides services, or whom
it compensates in connection with care they
provide to beneficiaries, shall provide such
care without racial discrimination.

3. It has not provided an adequate statement
of the extent to which racial discrimination
presently exists in connection with its
Federally-assisted welfare programs,



4. It has not agreed to or proposed methods

of administering its Federally-assisted wel-
fare programs--even in connection with those
matters which do not involve the services of
third parties--in a way that gives reasonable
assurance that those parts of its programs will
be operated on a nondiscriminatory basis. More
specifically, it has not:

(a) provided sufficiently for
instruction or dissemination of
information about the rights and
responsibilities under Title VI
of staff members, beneficiaries
or third parties providing
services:

(b) proposed any system of
surveying compliance, keeping
records or filing reports that
would enable compliance to be
properly evaluated;

(c) suggested a complaint

process that offers all interested
or affected persons an adegquate
opportunity for consideration of
complaints of alleged ndwcompliance.

In short, more than two years after promulgation
of this Department's Title VI Regulation and more
than 16 months after receipt of the bill of par-
ticulars contained in the General Counsel's

letter of August 27, 1965, the Alabama agency

has not offered to correct any of the deficiencies
in compliance as to any part of any of its
Federally-assisted programs [R. 23-24: A. Vol. 1ITI,
pip. 285-287] .
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Thel SeeEBtfry'weht ' on"Eo cengider "1n" detail,

and reject, a series of objections and arguments made

by the Alabama Department [R. 25-39; A, Vol. II, pp. 288-312],
Addressing himself to the State?s objection to filing

an assurance about services rendered by vendors and other

third parties, the Secretary said [R. 30; A, Vol. II,

p. 297-298]:
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However it is phrased, the Alabama
agency is sayving that in complving with
Title VI it should not have any responsi-
bility to avoid arrandements with third
parties who discriminate,

No one has suggested that it can com-
pel private parties to provide services
to Federally-assisted beneficiaries vwith-
out discrirmination,

Onr Peonlation under Title VI is based
upon the premise that most of those pro-
vidinz swneh services can be persuaded to
provide them nondiscriminatorily and %o
the extent they will not, that Tederal
funds should not be paid to help nerpetuate
such discriminatory practices against
innocent beneficiaries, ~lternate,
acceptable services shonld he found and
developed,

The Alabama agency heas refused to
be a2 party to such persussion and admipies-
trative action, at least until it has
exhausted its rights to judicinsl review,
Assuming the legality of our ‘legulation
vvere upheld, the Agency apparently would
then accent responsibilitv for seeking
third party compliance--although, of
course, it will have no greater power
than to compel such compliance than it
now has, '



IV. The District Sourt Proceedings

The State's complaint, on behalf of the Alabama
Department, filed on January 13, 1967 and amended the
first time on January 16, purported to invoke the
district courts jurisdiction under section 10 of the
Administration Procedure Act, 5 U.S.C. 1009, and
28 U.S.C. 1331, and alleged an amount in controversy
in excess of $10,000 [R.6,7,48], The complaint chal-
lenged the validity of the Secretary's order and the
underlying regulation requiring the submission of the

assurance as a condition of continuing to receive fed-

eral financial assistance,

On January 26, 1967, the Secretary filed a
motion to dismiss or, in the alternative, for a change
of venue [R.65]. The motion asserted that the
District Court lacked jurisdiction because jurisdic-
tion to review the action of the Secretary ''is in
the United States Court of Appeals for the Fitth
Circuit'', and sought, in the alternative, an order
transferring the case to another jurisdiction
because the District Court fcr the Northern District
of Alabama did not have venue under 28 U,S.C. 1391
[Ro65-66],



On February 1, 1967, the Secretsary {iled an
answer, and on the same date Alabama souvcht to {ile
a second amended complaint [F,70-72,73-761, The

answer denied that the district court bad jurisdic-
tion of the subject matter, denied that failure to
evecute the assurance in the form contained ir the
Nealth ) REducation,and “lelfare llandbook resulted in
the discontinuance of federal funds, hut ad«’tted
that the failure to execute an assurance "which
contained suhstzntially the same information' as
that suggested on the sample form, and failure to
comply in other respects with the reculation, did
result in termination [R.74], Otherwise, the answver,
while admitting certain factual allegations, denied
the basic allegations of the various paragraphs of
the complaint,[R,73-76],

The second amendment to the complaint, filed
the same day as the answer, sought to join as
parties plaintiff four citizens of Alabawma who were
"aged person(s) receiving public assistance from
the Department of Pensions and Security ...' and

were representative of large numbers of other welfarec



recipients residing in the Wolttheln| District of
Alabama [R.70-71]. The four individuals alleged that

they would be irreparably injured themselves if the

Secretary's order was carried out [R. 71].

A hearing was held before the district court on
February 1. At the hearing, counsel for the Secretary
reserved the right to object to the second amended
complaint which had been served upon him only shortly

before [R. 91, 92, 96]. Exhibits were introduced in
evidnece by both sides, including the entire administra-

tive record. The remainder of the hearing was devoted
primarily to argument. At the close of the argument,
the district court ruled that "in the event the cutoff
of funds ... does become effective, irreparable harm and

injury will be done," and that because "in all probability"
the matter will "ultimately have to be resolved in the
Court of Appeals and would be considered by that

Court as an emergency matter and reached as quickly

as possible," it would grant plaintiff’s motion for

a prelimipaty injunction [R.ALUI=-112]. The order

granting the preliminary injunction was formally

entered on February 3, 1967 [R. 87]. On that same
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dare, the district ceurt filed its findings of fact and
conclusions of law [R. 77-85]. It also permitted the

filing of the second amended complaint [R. 79]. The

district court noted that while it was "not passing

upon"” the merits but only ruling on a request for
preliminary relief, it viewed the questions as to the
validity of the regulations and other federal requirements
as "substantial."

The Secretary filed = metice of appeal on
February 10, 1967, and on February 13, 1967, he
filed a motion for an expedited hearing by this
Court and for leave to proceed on the original record.
This Court denied the request to proceed on the original
record, but granted the motion for expedited considera-
tion with the reservation that the argument should not
be scheduled for a date earlier than April 30, 1967.

On February 18, 1967, Alabama filed in this
Court a petition for direct review of the Secretary's
order, invoking jurisdiction under 42 U.S C 1316
and section 603 of the Civil Rights Act of 1964

with respect to four of the five welfare programs
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involved in this case (excluding Title V, part 3

(child welfare services)). Alabama's petition

for review contended that jurisdiction to review
the Secretary's order with respect to all five
pregrams was properly in the district court, but
that, "in the alternative, ...if under the statutes
the United States Court of Appeals for the Fifth
Circuit has sole jurisdiction over the four wel-

fare progrdiis...'' (other than Title V, part 3)

B

soefUCh & review 1s hereby sought and prayed
for as to each and all of such four programs'' on
the same grounds ss were alleged in the district
court proceeding.

On March 14, 1967, this Court granted
appellee's motion to consolidate the appeal and

the petition for review.
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SPECIFICATIONS OF ERROR

The District Court abused its discre-
tion in issuing a preliminary injunction,
because:

1. I has ne jurisdictlieon To

review the Secretary's order,
and

2, The HEW regulation upon

which the Secretary's order

was based is clearly valid.



ARGUMENT

1. The Jurisdictional Issues

A consolidation of this appeal from the District
Court's order granting a preliminary injunction with
Alabama's alternative petition for review of the Secre-
tary's order, permits this Court -- either on the appeal
or on the petition for review -- to reach the substantive
issue of this case -- the validity of the HEW regulation
requiring the submission of an assurance., This is true
regardless of who prevails on this appeal on the juris-
dictional question whether the Court of Appeals had
exclusive jurisdiction to review the Secretarv's order,
If the Secretary prevails on his claim with respect to
any of the five programs that jurisdiction to review
the termination order is vested exclusively in this
Sourt, then the substantive question could and should
be decided on the petition for review, and that deter-
mination would be binding on the District Court in
reviewing whatever aspect of the order, if any, is
within its Jjurisdiction tec review., 1In the event
that the Secretary does not prevail on the juris-~
dictional issue with respect to any of the five programs,
then the substantive issue can be decided on the
appeal from the preliminary injunction. The granting
of a preliminary injunction must be conditioned
on the District Court making a determination that
the movant has a significant likelihood of suc-
ceeding on the merits, and this Court could decide
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the substantive issues by deciding that there is no likeli-
hood of the Alabama Department succeeding in its claim that

the HEW regulation is invalid., See, e.g., Wooten v, Ohler,

303 F.2d 759 (C.A. 5, 1962); Johnson v. Kirkland, 290 F.2d
440 (C.A. 5, 1961), cert., denied, 368 U,S. 889 (1961);

Flight Engineers' Inter. Ass'n. v. American Airlipes, Inc.,

303 F.2d S, 11 (C.A. 5, 1962), appeal dismissed 3l4 F,2d
500 (1963); United States v. Brown, 331 F.2d 362 (C.A. 10,

1964),

Al though we believe the substantive issue underlying
this legal controversy can be resolved regardless of how the
jurisdictional question is resolved, the jurisdictional issue
must still be reached by this Court; it is the threshold
issue which determines whether the substantive issue is to
be resolved on the appeal or the alternative petition for
review, Moreover, this Court can reach the jurisdictional
issue on this appeal from the order of the District Court
granting the motion for a preliminary injunction.

The very issuance of the preliminary injunction put the
jurisdictional issue before this Court, because, under
established doctrine, as a matter of law it would be an
abuse of diseretion for a district court to issue a pre-
liminary injunction for the duration of the pendency of

the review proceedings, as the District Court did in

this case, when it had no jurisdiction to review the under-

lying administrative order. See, e.g., Eighty Regional War

Labor Board v, Humble Oil & Refining Co., 145 F.2d 462,
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hdali6d (TC,\, 5, LG417) cert. denied 325 U,S. AR3 (1G94l )

see Johngon v, Stevenson, 170 F, 24 108 (C,A, 5

certdamiad r 36% 1,5, S5 (RGN Hea dlso Jpeen v,

Greem, 218 F, 24 130, 136 (J.ia. 7, 1954), cert, deniet

336 U,S, I (T8N ) s United (Bfigtas v, First Nationa

=
)
Ty
2]

Rapls, L7 Ta 74 T4, 17 note Ishdieaess eited (C.4,

reversad on other grounds 379 1.5, 37% (165"),

)

Tha Judicial review meemmsign of Title VI, section
(03 provides for judicial review of administrative
cction terminating federal assistance in the manner that
"1 othervise he provided by law for similar action talken

05/

he auch department or agency on other grounds,'!—/ In the
avent judicial review is not so provided, 5603 states that
w»2view should be had in accordance with section 10 of

thz adninistrative procedure Act which in turn provides

. Sec. 603. Any department or agency action
taken pursuant to section 602 shall be subject
to such judicial review as may otherwise be
provided by law for similar action taken by
such department or agency on other grounds.

In the case of action, not otherwise subject
to judicial review, terminating or refusing

to grant or to continue financial assistance
upon a finding of failure to comply with any
requirement imposed pursuant to section 602,
any person aggrieved (including any State or
political subdivision thereof and any agency
of either), may obtain judicial review of such
action in accordance with section 10 of the
Administrative Procedure Act, and such action
shall not be deeded committed to unreviewable
agency discretion within the meaning of that
section,
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for review in any court specified by statute or in the

dbseacs or; Loadeguacy thgtael e « 18 a&y_court of
/

cowpetent jurisdiction.™ 5 U.S.C. F63+—_

f < )
‘lﬂ'n[f.{’ /

A. 'Tiglas 3. DN, X. XTIV of tie Soéial_Sécurity Act

Secretary Gardner's order of January 12, 1967 ter-
minated federal assistance to the Alabama Welfare %Fpart—
/
memt undier five titles of the Social Sscurity agt.”  With

respect to four of these five titles, Titles I, IV, X. XIV,

which collectively are responsible for about 99 per cent of

— -
/

1007 )
9/ §#63: Form and venue of proceeding

The form of proceeding for judicial review is the
special statutory review proceeding relevant to the sub-
ject matter in a court specified by statute or, in the
absence or inadequacy thereof, any applicable form of
legal action, including actions for declaratory judgments
or weits of prohibitery or namdatery injumetien o habcas
cotrpuss " iW ' a evurt? of” ehup@tant’ Jukivdictieny Bxceptsso
the extent that prior, adequate, and exclusive opportunity
for judicial review is provided by law, agency action is
subject to judicial review in civil or criminal proceedings
for judicial enforcement.

10/ Title I, 42 U.S.C. 301-306 (0ld Age Assistance);

Title IV, 42 U.S.C. 601-609 (Aid to Needy Families);

Title V, part 3, 42 U.S.C. 721-725 (Child Welfare Services);
Title X, 42 U.S.C. 1201-1206 (Aid to the Blind); Title XIV,

42 19.8.€. 1351-1355 (Aid te Permamesmtly amd Teitally -Wicabied) .



the annual federal grant to the Alabama Department, the

Social Security Act specifically prevides, for adminis-
trative termination of federal money ''on other grounds'
indepeindent of TiEle VI, L2 WNSYELvE@4, 604, 1204, 1354,
llence, for these four titles judicial review, according
to 3603, is in the forum prescribed by the Social Security
Act, and that Act declares that orders terminating federal
financial assisténce under Titles I, IV, X and XIV are re-

viewablle 1w the court of apEeells foy the circult 1n whigh
thevsfate ds Located. 42 Us8NaMINN6(a)(37." That previ-
sion reads:

Any State which is dissatisfied with a
final determination of the Secretary
under section 304, 604, 1204, 1354,
1384 ar 1306 of thfismiliilnleosnay i .- .
file with the United States Court of
Appeals for the circuit in which such
State is located a petition for review
of such determination.

Thus 4t is beyond any doubt;thatysection 603 and 42.U.S.C.
1316(a) (3) together place exclusive authority to reviewing
Secretary Gardner's order in this Court, and not the dis-
trict court, as it relates to the assistance programs under

11/
Tibles? Ty IV, +X land XIVE . TAISETipllel readi ng: of- the statute

11/ The fact, that the SEata llls somght to join private
Tndividuals in this action does not affect the obligation of
the State to proceed in the statutory forum -- the Court of
Appeals. The issues as to whether or not the private liti-
gants are properly joined, have standing to sue, or have a
cause of action have not been decided by District Court.

hat Court merely permitted the filing of the second Amended
Complaint which added four party plaintiffs who are private
individuals. 1In any event, the express jurisdiction of this
Court granted by section 1316 as to Titles I, IV, X, and XIV
cannot be defeated by attempting to join parties who may not

(Cont. on following page)
- S



is all that is necessary to reach this result, and that
~eading is confirmed by both the settled case lew 2and the
Tzagislative history of section 603,

Lig

e

s settled that if Consress, as here, speciflizolly
lesignates a forum for judicial review of administrative

a~tion, that forum is exclusive, See Fletcher v, Atomic

Tnepar Caniisadond 1920 By 2d 280 (CU&- 8 00w L96T) | eawrt,

denied, 307 T, S, G614 (1952): Yhitney Rank v, New Orleans

Ranl, 379 U.S. 411 (1965) ;v Mimeass ¥, Path ' ¥93 7, 2d- 689

(Tehe BEER LOSE )yl Pilgit=ay C8O N, NasdCoast, Linal LI8 P,

Supn, 193 (S.D. N, ¥, 1953), aff'd, 710 7,

~d

& AT, cerit.
denied, 348 1,5, 839 (1954), Nor does this result depend
on Songress using the work '"exclusive' in the statute
providing for forum for judicial review, The word '"may"
in the statute relates to the permissiveness of seeking

judicial review at all, not to the choirce of forum, The

desiaonated forum is the exclusive forum.

In Rlack RiversValieyhByeabicastsc ¢ alimein 101 7,

2d 235 (C.A. D.C. 1938) cert, denieiasOinlygsl.6¥36(1L938),

for example, an action was commenced in the District Court
scel:ing to enjoin implementation of a Federal Commumication

Jommission order and for declaratory relief., The relevant

L1/ (Cont, from preceding page)

bz 2ble to proceed directly in this court on petition for
review,
It should also be noted that the Secretary's order
of January 12, 1967 is, as required by 42 U,S.C. §1316, a
"determination made after December 31, 19653" and is therefore
subject to the provisions of that section,
=8I =



12,

statute  provided that review of F.C.C. action '"may be
taken" by appeal to the Court of Appeals for the District
of Columbia. The District Court dismissed the complaint,
and its rmling was affirmed. The Court of Appeals said
Congress had '"provided that any party aggrieved may have
its rights reviewed here' and, viewing this as ''the
exclusive remedy,' held that the District Court lacked

jurisdiction over the controversy.

Similarly, in Whitney Bank v. New Orleans Bank,

379 U.S. 411 (1965), the pertinent statute gave the Fed-
eral Reserve Board perr to decide whether a new branch

bank should be established and it also provided that

Ei/ Sace: 4024b) s ~Conngs Nesitlonst Aat ofi< 1984, ~47 Ui1S.6s
$402(b):

""(b) An appeal may be taken, in the manner
hereinafter provided, from decisions of the
Commission to the United States Court of
Appeals tar the Ligteclet OO Celumbia in any of
the following cases:

"(1) By any applicant for a construction per-
mit feor a radio station, 'or for a radio station
license, or for renewal of an existing radio
station license, or for modification of an exist-
ing radio station license, whose application is
refused by the Commission.

""(2) By any other person aggrieved or whose
interests are adversely affected by any decision
of the Commission granting or refusing any such
application."



review of the Board's decision '"'may' be had in the court

of appeals where the bank was to be established, A suit
was brought in the District Court against the Comptroller
of the Currency to enjoin establishment of a branch bank,
and an injunction issued. The Supreme Court reversed and
held that the matter must go first to the Board and 'is
subject to review only in the courts of appeals, not ...

in the district courts.' With reference both to the
administrative scheme and the judicial review statute,

the Supreme Court reasoned that where Congress 'has enacted
a specific statutory scheme for obtaining review ... the
statutory mode of review must be adhered to notwithstanding
the absence of an express statutory command of exclusive-
ness.'' 379 U.S., at 422-423,

Thus, if assistance were terminated under these titles
for reasons unrelated to noncompliance with Title VI, review
would be had exclusively in the courts of appeals. The legis-
lative history of section 603 of Title VI indicates that
Congress wished to preserve that reviewing structure. Section
603 was not intended to disturb the settled principles re-
garding the proper forum for judicial review, Senator Pastore,
a floor manager for Title VI, stated in this regard:

Additional safeguards against arbitrary ac-

tion are provided in section 603, Under that

section 602 would be subject to judicial

review to the extent and in the manner pro-

vided by existing law applicable to similar
action taken by the agency on other grounds.



Thus, where special statutory review proce-
dures are available under certain statutes,
these procedures should be followed.

For examnple, Public Law 815 and the Hill
Burflam Act -- 20 UnkeeaNdtares Code G&1CHY,
42 United States Code 291(j) -- provide for
special review procedures for denial of a
grant and for withholding funds thereunder,
The same procedures would be followed under
T LT D Co?g Rad. S '88th Oong., 2nd
Sess., p. 7063.137

See also, remarks of Chairman Celler, 110 Cong. Rec.,
pactell | 38a. Gang. , Ind SeEiciSVNIn Y 26,

In summary, the language of section 603, its
legislatl ve history, and, theséasellaw make, clear that
this @ourt -- not the disteies court -- is the exeluysive
forum for judicial review of Secretary Gardner's order
insofar as it terminates assistance under Titles I, IV,
%y XIV of the.Social Security Act.

B. -Title V (part 3) of the Social Security Act

Title V (part 3) relates to child welfare services,
ahd invelvas about one uf Liaiane e Aehe, $100 million in fed-
eral funds which were terminated by the Secretary's order.
The Social Security Act is silent as to the proper forum
for review of administrative action respecting that Title,
and that silence is the basis of the Alabama Department's

claim that it has the option to seek review of all five

ii/ Both of statutes mentioned by Senator Pastore provide
for review in the Court of Appeals.



tities in 'the district court., The argument 15 That the
silence of the Socinl Security Act nmeans, that under §603
of Title VI and section L0 of the Admimistrative Procedure
Acty review of the Secretary's order with respect to that
title mugt be in the distriet ceourt, and that si@esa that
title must be reviewed in the district Court, the remaining
titles may be reviewed there because compelling them to
nroceed in two courts renders '"inadequate' review of the
otthien> four titles by this Gourt. '\ Yhe thEugt of EhaEile
argument is to give the State the option of choosing

either the district court or the Court of Appeals for the
forum to initiate review proceedings respecting the four
titles other than Title V (part 3)y and that with respect to
that Title the exclusive forum for initiating review is the
dietFrict copurt.

We believe that this argument errs in two respects.
First, Title V (part 3) is, in our view, also reviewable in
the court of appeals, and second, even if it were not, that
would met diwvest this Ceurt of exclusiva jurlisdidtien to
review the order as it affects the other four titles.

Fairly cemstrued, sectieon 603, providing fer judleial
review 'as may ctherwise be provided by law for similar
action taken by such department or agency on other grounds,"
and sectien 1316 of Title 42, together wvest ik Fhils Ceu's Ly

implication the authority to review the order with respect



to Title V (part 3). This conclusion follows from a
consideration of the nature of the several welfare pro-
grans, the congressional policy favoring quick and final
review of federal administrative action taken against
state agencies, and sensible judicial administration,

The rationale of the judicial review provision of the
Social Secuey Act, 42 0,80, BHl6. is thgt federal
administrative action taken against a state agency affect-

ing state-wide operati%gs should be subject to speedy and
finall jhdd edal review.__/Hence, whenever the Social Security
Act provides for judicial review of a state-wide program,
the review is in the courts of appeals. Title V (part 3)
liké "Mitles 1, IV, X and XIV, % comncerned wiflh a stabe-wide
welfare program and requires the state agency to submit a
state plan as a condition to eligibility for federal funds.
Thus, the principle of section 1316 that administrative
orders affecting states and state-wide programs are to be
reviewed in courts of appeals is equally applicable to

Title V (part 3) and sections 603 and 1316 should be con-
strued to vest such jurisdiction here, absent some indication

of a contrary congressional intention.

14/ See 89th Cong., lst Sess., Sen. Rep. 404, Finance
Commist teer; : Ph=- LEO~+15] ;+ 8%t Eong:sl Lst rSess. , House- Rep.
213, Ways and Means Committee, p. 131.
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The only suggestion of a congressional intent in
the Social Security Act that review should be in district
courts is where benefits are cut off under Title II of the

Act, dealing with federal old-age survivors and disability

y
payments, There, judicial review is to be in district courts
and the statute so provides, 42 U,S.C, 405(g) The under-
lying reasons why review is lodged in the district courts
under Title IT is that private individuals would be the
complainants in Title II proceedings, and the typical

private plaintiff is a person of modest means who might

find it burdensome to litigate initially in the court of

appeals. See Jaffe, Judicial Control of Administration

Action, p. 158 (1963)., Of course, that reasoning is wholly
inapplicable to Title V (part 3) since the state is easily
able to litigate directly in the court of appeals and, -
indeed, may do so with respect to Title V (part 3) with mno
further burden, if any, than it must assume in any event
under Titles I, IV, X, and XIV,

Another reason why Title V (part 3) ought to be
reviewed here is that it is almost inseparably related to
the child welfare services provided to needy families under
Title IV -- and exclusive jurisdiction of Title IV is in
this Court., One requirement of a child welfare plan under
Title V (part 3) is to have adequate coordination with the
child welfare programs under Title IV, 42 U,S.C, 723, In
fact, one of the functions of Title V plans is to reduce

the burden of providing child welfare services under Title
« R =



IV, Senate Report No, 1189 (87th Cong.,, 2d Sess,), 1962
U, S, Code, Cong, and Adm, News, pp. 1943, 1949, 1957,
Since the statute expressly vests review of Title IV in
this Court and economical judicial administration suggests
that the two programs should be reviewed together, this
Court should review them both, Such a result is consistent
with congressional purposes, Where it is clear in which
court Congress intended one of the titles to be reviewed,
but doubtful where Congress intended the other to be reviewed,
review should be in the court which plainly is supposed to hear
at least one title -- not in the court whose jurisdiction to
hear one title is doubtful and which is plainly not the
court Congress wanted to hear the other,

To be sure, had Congress expressly declared that Title V
(part 3) was to be reviewed in district courts and the other
titles in the courts of appeals, we would concede that review

would have to proceed in two courts, See Fletcﬁaf-y. Atomic

Energy Commission, supra, But that is not this case.

Congress has not declared where Title V (part 3) shall be
reviewed, and hence it is open to this Court to decide that
question consistent with sound principles of judicial adminis-
tration and the overall scheme of judicial review set forth in
42 U,S.C. 1316 and section 603 of Title VI,

However, even assuming that jurisdiction of Title V

(part 3) is properly had in the district court, such juris-

=il &
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diction would not justify the district court taking jurisdiction
over any of the other titles, Such a result would be totally

inconsistent with any kind of sould judicial administration, cf.

Almour v, Pace, supra at 702 and DiBenedette v, Morgenthau,

148 F, 24 223 (C,A., D.,C. 1945), petition dismissed on motion of
petitioners, 326 U,S, 686 (L945), and is totally inconsistent
with the purpose and intent of the Social Security Act in pro-
viding for judicial review in the Court of Appeals for state-wide
welfare plans.lé/lt would have the $1 million tail wagging the
$100 million dog,

Nor would the district court be vested with jurisdiction
over the four titles, as well as Title V (part 3) on the theory
that review of the four titles other than Title V (part 3) here
would be'inadequate' because if'this Court reviews the four
titles Alabama will be forced to litigate in two courts. Since
the same legal issues are involved under all five titles, and no
factual questions are -~ or can be -- raised in this review pro-
ceeding, whatever this Court decides as to the validity of the
Secretary's order as it relates to Titles I, IV, X and XIV will

dispose of the validity of the very same order as it relates to

Title V (part 3) as well, The District Court will be bound by

lé_/As has been noted on many occasions:

Section 10 of the Administrative Procedure Act
does not establish jurisdiction in a federal
court over an act not otherwise cognitive by it.
Section 10(b) does not render competent a court
which lacks jurisdiction on other grounds,

oF &S



whatever this Court ultimately decides about the validity of
the Secretary's order or the underlying regulation as it relates
to the other four titles,

We therefore believe that this Court is the exclusive
forum for review of the Secretary's action, and that the order
granting the motion for preliminary injunction be vacated and
reversed, and the complaint filed below dismissed. This Court
would then proceed to decide the substantial issues as to the

validity of the Secretary's order and the underlying regulation

on Alabama's alternative petition for review,

15/(Cont, from preceding page)

Kansas City Power and Lié%t v. McKay, 225 F, 2d 924 (1955),
cert, denied, 350 U,S, (1955), See Fletcher v, Atomic

Emer Commission, supra; Aktiebolaget Befors v, United
States, 194 F, 2d 145, Thy (C.A, D,C, 19517; Almour v,

Pace, supra,
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II. The Validity of the HEW Regulation,

The central issue in this case 1s whether HEW,

in excercising the rule-making power granted to it under

§602, can lawfully require the Alabama Department to submit
an assurance which identifies the areas where racial dis-
crimination is practiced in its programs and in the
facilities used in these programs, which commits it to use
its best efforts to eliminate that racial discrimination,
and which describes how it proposes to go about that task.
The validity of the HEW regulation has been challenged
primarily because it requires the Alabama Department to
assume responsibility for the elimination of racial dis-
crimination in the facilities and services provided by
third parties in connection with the state welfare program,
but also because it requires the Alabama Department to
assume full responsibility for eliminating racial dis-
crimination in the parts of its programs that involve
payments or the provision of services directly to beneficiaries.
We submit that the HEW regulation is not only one
among many reasonable means of implementing Title VI, but

that also it is perhaps the most appropriate regulation



that could be promulgated by the agency to carry out

the congressional mandate. It must be recognized, however,
that the reviewing court need not concur in that judgment.
The reviewing court must, according to traditional ad-
ministrative law doctrine, defer to the judgment of the
administrative agency on the widsom of the regulation since

this regulation is an exercise of the rule-making power

conferred on the agency by Congress, and because the agency

has complied with the procedural r%%yirement g e

=

exercise of that rule-making power. As Professor Davis

puts it, "the reviewing court has no authority to substitute
[its] judgment as to the content of the rule, for the
legislative body has placed the power in the agency and

not in the court." 1 Davis, Administrative Law, p. 299

(1958). This observation was based on such cases as

American Telephone & Telegraph Co. v. United States, 299

U S. 232, 236-37 (1936) where Mr. Justice Cardozo said for

a unanimous court:

{é/ The procedural requirement contained in §602 is that the
President must approve the regulation, and this regulation has
been so approved. Because the regulation relates to "loans,
grants, benefits, or contracts" within the meaning of §4 of
the Administrative Procedure Act, 5 U.S.C. §553(a) (2), the
hearing and notice requirements of that section respecting the
promulgation of rules or regulations are inapplicable.



This court is not at liberty to substitute
its own discretion for that of administra-
tive officers who have kept within the
bounds of their administrative powers. To
show that these have been exceeded in the
field of action here involved, it is not
enough that the prescribed system of ac-
counts shall appear to be unwise or
burdensome or inferior to another. Error
or unwisdom is not equivalent to abuse.
What has been ordered must appear

to be the expression of a whim rather than
an exercise of judgment. 17/

{Z/ See also e.gq., National Broadcasting Co., Inc. V.
United States, 319 U.S. 190, 224 (1943): Securities &
Exchange Commission v. Cherney Corp., 332 U.S. 194, 207,
209 (1947): Boske v. Comingore, 177 U.S. 459, 470 (1900),
where the Court upheld a procedural regulation of an

agency stating that "[i]ln determining whether the regula-
tions ... are consistent with" the Act, "we must apply the
rule of decision which controls when an act of Congress is
assailed as not being within the powers conferred upon it
by the Constitution; that is to say, a regulation ... should
not be disregarded or annulled unless ... it is plainly and
palpably inconsistent with the law." Phelps Dodge Corp. v.
National Labor Relations Board, 313 U.S. 177, 194 (1941):
Federal Communications Commission v. WJR, The Goodwill
Station, Ine., 337 U.S. 265, 282 (1949): Federal Communica-
tions Commission v. Pottsville Broadcasting Company, 309
U.S. 134, 143 (1940). And in enacting §602 of Title VI
Congress intended to vest that kind of broad discretion in
the various federal agencies. Thus, Senator Pastore said
(110 Cong. Rec. 7058 (1964)):

"Action is mandatory, but the procedure by which
that action is accomplished is discretionary, subject,
however, to the approval of the President."



This deference to the judgment of the administrative

agency 1s particularly appropriate in an instance such as
this where the regulation in issue is a "contemporaneous
construction of a [new] statute by the men charged with the
responsibility of setting its machinery in motion, of making
the parts work efficiently and smoothly while they are yet

untried and new." United States v. American Trucking

Association, Inc., 310 U.S. 534, 549 (1940% quoting

Norwegian Nitrogen Co. v. United States, 288 U.S. 294,

315 (1933). This is not to ignore or belittle the role
of the reviewing court as the safeguard against arbitrary
administrative action. The reviewing court has the power
and responsibility of determining whether the regulation
is valid, and that determination depends on the court's
judgment as to the arbitrariness of the regulation and
its consistency with the statutory grant of power.

A The Assurance Reguirement in General

Preliminarily we emphasize that the requirement to
submit an assurance is not a requirement to sign any
particular form. The Handbook relating to federally

financed welfare programs contains a form (CB-FS 5022)



which a state welfare agency could sign in order to
comply with the HEW regulation. But this form is merely

provided for the convenience and assistance of the state

welfare agencies. HEW has never insisted that this
particular form be signed, and it has always stood ready

to accept any written statement of the Alabama Department
that contained information and commitment specifically called
for in §80.4(b) of the regulation. The letter of the
Alabama Department of August 20, 1965, was rejected by HEW
as an inadequate assurance, not because the HEW recommended
form had not been submitted, but because of the content of
the purported assurance, or more precisely, because the
Alabama Department failed to provide in that letter the
commitment and information called for by the regulation.

See pp. 11-15, supra. The regulation requires the state
agency, in this assurance, to identify the areas and degree
of noncompliance with Title VI and substantive provisions

of the regulation, to commit itself to undertake appropriate
measures and to describe the '"methods of administration" to
be implemented by the state agency to correct the non-
compliance. The assurance redquirement is a procedure for

initiating the NEW enforcement program by casting the



v

responsibility on the state agency to devise and implement
measures to bring its welfare program into accord with
federal civil rights requirements.

It seems hardly debatable that it is reasonable for
a federal agency, as a condition of dispensing to a state
agency almost $100,000,000 a year from the United States
Treasury, to require the state agency to make some commit-
ment that the money will be spent in conformity with the
requirements of federal law, in this instance Title VI.

The agency needs some enforceaple assurance that the program

will be operated, or, in one sense, the money spent as
federal law requires. Moreover, it is also eminently
reasonable for the federal agency to place the responsi-
bility on the state agency - the direct recipient - to
make an inventory of the areas of noncompliance in its
programs, and also to formulate methods of administration
for correcting that noncompliance. Under Title VI HEW
is charged with the responsibility of eliminating racial
discrimination in the great variety of welfare programs
throughout the Nation that are assisted by federal funds.
Without some basic information or assistance from the state

agencies, it would be impossible for HEW to make a survey
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of every aspect of every state welfare program and to
formulate correctional measures. This would require HEW
to deal directly, not with a signle state agency such as
Ly
the Alabama Department, but with an endless multitude
of county and regional welfare offices, nursing homes,
child day-care centers, child-caring residential institu-
tions, hospitals, clinics, private physicians, and other
aggncies integrally involved in the statewide welfare
program. The administrative burdens on HEW, especially
since this would have to be done not just for Alabama
but for all the States, would be virtually insurmountable.
This assurance requirement is particularly appropriate
because it conforms to the basic structure of the welfare
statutes and regulations initially establishing the
assistance programs. These laws place the responsibility
of formulating and implementing a plan on the state.agency,
and require reports from the state agency regarding this

performance. For example, Title IV of the Social Security

{E/ Cf. Lee v. Macon County Board of Education, (M.D. Ala.,
CA 604-E, March 22, 1967), where the three judge-district
court sought to have a single state agency, the State

Superintendent of Education, assist in having local
- school systems throughout the state adopt consitutionally
required desegregation plans.




Act, which covers aid to needy families and is involved

in this proceeding, provides that the state agency must
submit for the approval of the Secretary a plan that
accords with certain standard, and it authorizes the
Secretary to stép further payments under the program if

in the administration of the approved plan there is a
failure to satisfy statutory criteria. 42 U.S.C. §§ 602,
604. See also 42 U.S.C. §§302, 305 (0ld Age Assistance);
§§1202,1204 (Aid to the Blind); §§1352, 1354 (Aid to the
Permanently, and Totally Disabled).  In many respects the
requirement to submit a Title VI assurance is like the
requirement of the state agency to formulate and submit

a basic plan., It is merely an adaptation of the standard
federal-state arrangement by which a state qualifies for
federal welfare assistance. The assurance requirement
recognizes or presupposes the primary responsibility of
the state agency in the operation of the state-wide welfare
program and asks the state agency to identify the areas of
racial discrimination and to formulate and submit methods

of administration for eliminating that racial discrimination.
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It is also of some significance that, apart

from Title VI, in other federal assistance programs
assurances of one sort or another have to be filed
indicating the way in which the applicant intends to
operate if the federal agency grant what it seeks.
See §$§ example, the Impacted Areas Act, 20 U.S.C.
§636; the Hill-Burton Hospital Act 42 U.S.C. 291(e).
Moreover, the provision in the HEW regulation in
question requiring the submission of an assurance has

its parallel in the regulations promulgated by other

Federal agencies under §602 of Title VI of the Civil

19/ That section provides in pertinent part:
* * *

(b)(1l) Each application by a local educational agency
shall set forth the project for the construction of school

facilities for such agency with respect to which it is
filed, and shall contain or be supported by --

* * *

(B) assurance that such agency has or will
have title to the site, or the right to con-
struct upon such site school facilities as
specified in the application and to maintain
such school facilities on such site for a
period of not less than twenty years after the
completion of the construction;

(C) assurance that such agency has legal
authority to undertake the construction of the
project and to finance any non-Federal share of
the cost thereof as proposed, and assurance that
adequate funds to defray any such non-Federal
share will be available when needed;

(D) assurance that such agency will cause work
on the project to be commenced within a reasonable
time and prosecuted to completion. with reasonable
diligence;
(Cont. on following' page)
| g



Rights Act. See, for example, 32 C.F.R. §300.6(h)

(Dept. of Defense); 43 C.F.R. §17.4(b)(1) (Dept. of

Interior); 7 C.F.R. §15.4(b) (Dept. of Agriculture).

Finally, the reasonableness of the assurance
requirement and its consistency with the grant of
statutory power is clearly demonstrated by the
legislative history. In the Congressional debate
it was recognized that the Federal agencies might

well rely upon written assurances as one of many

means to implement Title VI. Senator Pastore said

(llO,Cong. Rec. 7059, 1964):

19 / (Cont. from preceding page)

(E) assurance that the rates of pay for
laborers and mechanics engaged in the con-
struction will be not less than the prevail-
ing local wage rates for similar work as
determined in accordance with sections 276a
to 276a-5 of Title 40;

(F) assurance that theé school facilities
of such agency will be available to the
children for whose education contributions
are provided in this chapter on the same
terms, in accordance with the laws of the
State in which the school district of such
agency is situated, as they are available
to other children in such school district;
and

(G) assurance that such agency will from
time to time prior to the completion of the
project submit such reports relating to the
project as the Commissioner may reasonably
require. .

- 54 .
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"The rule or regulation issued by the
particular Federal agency would vary,
depending on the nature and method of
administration of the particular assist-
ance program. There might be rules, for
example, governing the conduct of recipi-
ents of assistance, or orders specifying
a standard form of written assurance or
understanding to be given by each appli-
cant for assistance, or perhaps a standard
provision-of-assistance contract."

Mnd Semattor RibisceFt added  (kd. at 7066)%:

"For example, the most effective way
for an agency to proceed [under Title VI]
would often be to adopt a rule that made
the nondiscrimination requirement part of
a contractual obligation on the part of the
recipient. Then violation of such a require-
ment would normally give the agency the right
to bring a lawsuit to enforce its own contract

e
. .

Thus, we submit that the HEW regulation requiring the sub-
mission of an assurance is eminently reasonable and con-

sistent with the statute, amd that it is therefere wvalid.



B, Responsibility of the Alabama Department for

Racially Discriminatory Practices of Third Parties. The

Alabama Department's refusal to submit the required assur-
ance has been based primarily on the ground that such an
assurance would commit it to taking some action to eliminate
racial discrimination practiced by third parties--such as
hospitals, nursing homes or doctors--that are used in
connection with the state welfare program,

The Alabama Department claims that because it does
not own or operate such third party facilities, it has no
control over them, and that therefore the HEW regulation
is invalid because it requires the state welfare agency to
submit an assurance in which it would assume responsibility
for eliminating racial discrimination where it has no power
to do so. The Alabama Department disclaims all responsibility
for the elimination of racial discrimination in the services
performed by those facilities or institutions for welfare
recipients. 1In support of that contention the Alabama
Department puts forward various hypothetical situations,
mostly involving segregated waiting rooms of a white physi-
cian who happens to be the only doctor in the county; and
it maintains that since there is ''mothing' that it could
do to eliminate racial discrimination in such instances, it

is essentially arbitrary to make it promise to do so.



There are four reasons why their argument is wrong.
First, appellees' reliance on hypothetical situations, such
as those relating to segregated waiting rooms of physicians,
obscures the posture of this case. This litigation does
not involve the validity of application of the HEW regula-
tion to particular third-party situations or the institu-
tion of administrative proceedings for failure by Alabama
to take action against particular third parties. Instead,
what is at stake in this litigation is only the general question
whether the Alabama Department is obliged to assume any
responsibility to take reasonable steps to eliminate racial
discrimination in facilities and services provided by
thind parties.gg/No useful purpose would be served by hav-
ing this Court attempt to anticipate all possible applica-
tion of the regulations, and to speculate that the regula-
tion might conceivably be applied by HEW to some third

party situation in a way that would be invalid. The

20/ Compare Times Film Corp. v. City of Chicago, 365 U.S.
L3, 50 (1961), where the challenge was to the agency's'basic
authority', and the Supreme Court disclaimed intimating any
view, ''as to what may be decided when a concrete case invol-
ving a specific standard provided by this ordinance is
presentede.coes’’




reasonableness of any particular administrative action
under the HEW regulation would be subject to judicial
review when such an application is made and challenged,
and nothing in this case would foreclose the reviewing
court from deciding for itself the legality of such an
application., The limited question to be decided by
this court is whether HEW can lawfully require the
Alabama Department to assume some responsibility for
the racial discrimination practiced by third parties
in connection with performing services under the state
welfare program, or to state the question conversely,
whether the Alabama Department is entitled to disclaim
all responsibility for racial discrimination of these
facilities and institutions,

Second, it must be recognized that the HEW
regulation does not require the Alabama Department to
eliminate racial discrimination practiced by third
parties at the risk of having all funds terminated or
the assurance breached. What it is asking the Alabama
Department to assume is some responsibility for the
elimination of racial discrimination practiced by third
parties. It is asking the Alabama Department to try to

do something., Moreover, it is not asking the Alabama



Department--any more than it asked all 49 other state
welfare departments--to attempt to accomplish something
where it has no power to do so and there is no chance

of success. The state agency knows which third parties
perform services for welfare recipients; it is in a
suitable position toreport on the extent of noncom-

pliance in such activities; and it can take many steps,
including negotiations, to bring about an end to racial
discrimination in those institutions and facilities.
Indeed, some of these so-called third parties partici-
pate in the vendor payment program and, as stated in the
Secretary's order, the Alabama Department ''either directly
or through other state agencies...negotiates or sets the
fees which it will pay and...is involved--as the Agency
itself admits--in at least 'helping' make arrangements

for medical care'if requested to do so.'"[R.28;A.Vol.II,
P.293]. The regulation merely requires the state welfare
agency to take reasonable steps to obtain compliance by the
third parties,and if compliance cannot be obtained within a

reasonable time, to make adjustment to cease using those



particular noncomplying facilities. As the Secretary
clearly stated in his order:
Our Regulation under Title VI is based
upon the premise that most of those provid-
ing such services can be persuaded to provide
them nondiscriminatorily and to the extent
they will not, that Federal funds should not
be paid to help perpetuate such discriminatory
practices against innocent beneficiaries.

Alternate, acceptable services should be found
and developed.

The Alabama agency has refused to be a party
to such persuasion and administrative action,
at least until it has exhausted its rights to
judicial review. Assuming the legality of our
Regulation were upheld, the Agency apparently
would then accept responsibility for seeking
third party compliance -- although, of course,
it will have no greater power then to compel
such compliance than it now has [R. 30; A. Vol.
LLy Dby 297 -298].

Third, we submit that these third parties are
within the coverage of Title VI because they perform ser-
vices that are an integral part of the state welfare pro-
gREme. » We: deal , not with Hhel prehilii tion of the Counstitu-
tion in this case, but with a specific statute regulating
the distribution of federal funds, and that statute pro-
hibits these third parties from engaging in racial dis-
crimination in their performance of services under the
state welfare program. Title VI declares in the most
comprehensive terms that no person shall be ''subjected
to discrimination under any program or activity receiving
Federal financial assistance,' and, as has been recognized
in the plans submitted by the Alabama Department, the pro-
vision of welfare and medical services by these third
parties or vendor facilities is an integral part of the

= Gy =
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state welfare program. It is through these third par-
ties the Alabama Department implements and discharges

its responsibilities to welfare recipients, and the ser-
vices performed by these facilities are in this very real
sense a part of the state welfare program. Although these
facilities are not owned or operated by the state, the
services are obtained through contractual or other arrange-
ments with the state agency, and to subject a person to
discrimination in the provision of third-party services

to subject him to discrimination under the state's welfare
program. See A. Vol. II, pp. 214-216 (Hearing Examiner's
description of the role of these third party facilities in
the state welfare program). Indeed for many welfare bene-
ficiaries it is only in the area of services rendered by
third parties that discrimination can be practiced against
them, and the third-party area is, therefore, precisely

24/
the point at which they most need the protection of Title VT.

21/ By way of analogy we note that language similar to

that of Title VI has been read to cover not only discrimi-
nation in the services provided by a common carrier's motor
vehicle, but also services provided by third parties which
by contractual or other arrangements provide services to
patrons of the carrier. The pertinent statute, §216(d) of
the Interstate Commerce Act, 49 U.S.C. 316(d), provides

that '"it shall be unlawful for any common carrier . . . to
subject any particular person . . . to any unjust discrimi-
nation or any undue or unreasonable prejudice or disadvantage
in any respect whatsoever...." The Supreme Court held that
it was a vieolation of the earrier's duty for it teo arramge
to use a terminal where discrimination was practiced against

the carrier's passengers. Boynton v. Virginia, 364 U.S. 454
(1960).

Pursuant to the Boynton decision fhe I ICAC. iisisuerd a
regulation providing that:

i (Cont. on following page)



To subject a person to racial discrimination in obtaining
or receiving these services from such third parties, is, we
submit, in essence, to subject them to racial discrimination

under the state welfare program.

21 / (Cont. from preceding page)

180 a(4) Discrimination in terminal facilities

No motor common carrier of passengers subject to
section 216 of the Interstate Commerce Act shall
in the operation of vehicles in interstate or
foreign commerce provide, maintain arrangements
for, utilize, make available, adhere to any under-
standing ftor, the avallabilitey. of,. ... any terwninal
facilities which are so operated, arranged, or
maintained as to involve any separation of any
portion thereof, or in the use thereof on the
basis of race, color, creed or national origin.
(Emphasis added.)

A three-judge court in State of Georgia v. United
Statesy 201, Ee-Supp. 813 (M DalEeiani), aff'd. 371 UsS.
9 (1962) upheld this regulation, Similarly, §216(d) has
been read to cover discrimination in waiting rooms in
terminal facilities, see United States v. Lassiter, 203 F.
Supp. -0k Qi Ds«Lag- 1962) afEIGCE SIS S . - 10 CLO9&Z)-, and in
terminal restaurants, see Boynton v. Virginia, 364 U.S. 454,
457-463 «(1960). : Accord Balduifl va,Mergan, 287 F. 2d 750
(C.A. §, 1961); United Stafes ¥. CLEP of Jackson, Missis-
sippis 318 - F, 2d ©T TC. A.7'3, BN
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Fourth, the legislative history clearly demonstrates
that Congress intended to reach such third parties, particu-
larly third party facilities used under the vendor payment
program. For example, in the course of the congressional
yearings, the then Secretary Celebrezze made it clear that

under Title VI the state walfare agencies wo%i? have to make
= !

adjustments in their vendor payment programs:

Secy. Celebrezze: In the vendor payment for
medical care of public assistance reci-
pients, we know that there are participat-
ing hospitals, nursing homes, and clinics
in all sections of the country which engage
in racial discrimination in some degree.
Many adjustments may be necessary, such as
greater use of local governmental facilities
where they are available, provision for
transporting patients to more distant insti-
tutions, perhaps special contract arrangements
with some community hospitals for nondis-
criminatory treatment of their indigent patients.

R =l B

22/ Excerpts from hearings before Subcommittee No. 5 of the
House Committee on the Judiciary on H.R. 7152, 88th Cong.,

lst Sess., pp. 1544-1546. See also, Additional Views on H.R,
7152 of Hon. William W. McCulloch, Hon. John V. Lindsay, Hon.
William T. Cahill, Hon. Garner E. Shriver, Hon. Clark MacGregor,
Hon. Charles McC. Mathias, Hon. James E. Bromwell, House Com-
mitte on the Judiciary, 88th Cong.; let-Sess., p. 24, where it
is explicitly stated that vendor payment programs are covered
by Title VI:

(footnote cont'd)



Mr. Cramer: In the vendor payment programs
for medical care for your public
recipients, that is administered by
the local public welfare board, is
i et

Scey., Celebrezzes . Yesl, 'te a dagree, but
the payments are made directly to the
supplier of the service by the States.

Mr. Cramer: The States determine whether the
person is qualified to receive welfare
payments, do they not?

Secy. Celebrezze: Under the vendor payment
program, yes. The State has to adopt
it. We have to adopt it under the
State program. Once we adopt the State
program under vendor payment, they make
the payments directly to the physician
or directly to the hospital, whatever
the case may be, under the wvendor
payment program.

Mr. Cramer: Therefore, you would not make
payments to a doctor, for instance, who
chose a hospital or nursing home that
practiced discrimination. If the doctor
chose a given nursing home and that
nursing home discriminated, you could not
make payment to that doctor, is that
correct?

%E/ (footnote cont'd)

"In a related fashion, racial dis-
crimination has been found to exist in vendor
payment programs for medical care of public
assistance recipients. Hospitals, nursing
homes, and clinics in all parts of the country
participate in these programs and, in some,
Negro recipients have received less than equal
advantage."
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Secy.

Celebrezze: This isn't the way in which

I described it in my statement. In my
statement I said that the reason we wanted
discretion rather than completely cutting

it off is that I am dealing with human problems.
If we completely cut off funds we still have
these sick people we have to send to hospitals.

If the only hospital that is available is a
segregated hospital, and it is a matter of life
or death with the individual, we would have to
send them to that particular hospital. Mean-
while, I would try to make other arrangements
later on either to use other governmental facili-
ties or other institutions that can render service.
If a man needs medical attention we are not go-
ing to argue about the treatment while the patient
is dying.

Mr. Cramer: I understand that, but I wanted to get

Secy.

into the aspect that you would be controlling
the choice of either the doctor or patient or
the nurse as to the hospital or clinic or nurs-
ing home to which he might wish to go.

Celebrezze: When a man goes into the hospital

he certainly gets medical treatment and we are

not concerned as to the doctor who treats him.
That is a question we are not primarily concerned
with at this point. We may have that decision
coming out of the separate-but-equal lawsuit under
the Hill-Burton program. That is why I say that
it is difficult to define these areas. Take the
Hill-Burton program, for example. Let us assume
the hospital is integrated, but it only has whites
on its medical staff. What decision do you as

an administrator come to?

Are you concerned that the patient is
treated equally or are you also concerned with
the internal operations of the hospital? These
are difficult decisions. That is why I say there
are a hundred different ways this may apply.

= = (55 e



Thus,

Alabama Department's contention in that the HEW regulation re-
quiring the submission of an assurance is unlawful because

the submission of such an assurance would commit it to try-

Mr. Cramer: But you have authority under
Title VI if a given hospital does not
have any Negro doctors on the staff to
withhold funds under the vendor payment
program and thus prevent a person from
going to that hospital and receive medical
service at that hospital.

Sceiiy Callebsezzce: You'Souldde “that 3f Jou
carried it that far, and wanted to get into
the internal management of the hospital.

Mr., Cramer: You have it under Title VI if you
wish to use it; right?

Secvs [Cellebbaziacs ' I think waSeeuld.

& | KRN ok

Mr. Cramer: The same is true in a nursing home.
If in fact a given nursing home refuses to

employ Negro nurses, for instance, but permits
Negroes as patients, you would have authority

to cut off funds?

Secy. Celebrezze: We can go on and on with examples.

Mr. Cramer: Precisely.

for these reasons we believe there is no merit to the

ing to eliminate racial discrimination in third party

facilities that are used as an integral part of the welfare

program.



C. Responsibility With Respect to

Direct Services. The Alabama Department's primary

contention with respect to its responsibility under

the HEW regulation relates to the services performed

by so-called third parties. However, the Alabama
Department, by refusing to submit the required
asslipance, has. alse rvefused:to=assimethesfesponsilbility
imposed under the HEW regulation with respect to the
servicesand programs directly operated by it. Al-
though the Alabama Department has insisted that it

does not deny benefits on account of race, it has

not, as found by the Secretary, adequately identified
the extent to which racial discrimination exists in,

for example, the physical facilities used by the

state agencies and the assignment of case workers,

nor has the Alabama Department formulated or proposed
adequate methods of administration for correcting that
racial discrimination [R.23-24; A.Vol.II, pp.285-287].
It has not, for instance, provided for the dissemina-
tion of information about the rights and responsibilities
under Title VI; nor has it proposed any system of sur-
veyingr campl i9nsEs; s @R kewping” recerdsor for! £iding

reports that would enable performance to be properly
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evaluated; nor has it formulated a complaint procedure
that would give beneficiaries an adequate opportunity
to present complaints of alleged noncompliance. The
Alabama Department has refused to acknowledge any
responsibllity for doing these thingsyand has thus
challenged the validity of the HEW regulation requir-
ing the submission of the assurance because, in that
assurance, the state agency must ldentify areas of
noncompliance and propose methods of administration
designed to eliminate that noncompliance.

As was true of the other contentions respect-
ing the validity of the HEW regulation,. this conten-
tion is without merit. If Title VI is going to have
any meaning with respect to the federally financed
welfare program, HEW must have the power, through
the promulgation of regulations under section 602,
to require the Alabama Department to take such
steps with respect to its direct programs and
activities. There can be no doubt that such programs
and* sptivities are within Ghe gowerage of Title VI,
and that HEW was entitled to impose the initial

responsibility on the state welfare agency to make



an inventory of its own activities and programs,
and to propose methods of administration for
bringing that program or agency into compliance

with " Title VIT

ITI. Other Questions Relating to the Validity

ot Thie-Secretary s " Order,

S theprreaedhinys Pelore the " Pilstritet Colet
the attorneys for the Alabama Department stated that
the state agency would submit the required assurance
i1f the HEW regulationﬁwere judicially determined to
be valid. Similarly, if the regulation is determined
to be invalid, the Secretary will not seek to give
ks oMigr afTell. Herndd, Lthe Prif@dipal qtestien
before this Court is the wvalidity of that regulation.

However, aslide from the validity of the regula-
tion, certain other questions are raised in the
complaint filed in the Di®trict Court relating To the
validity of the Secretary's order, and in the interest

of completeness we deal with those questions here.



A. Procedural Questions

In paragraph 16A of its first amended complaint,
it is claimed also the Secretary's order is invalid
because he erred in denying the following three motions
or requests: (1) the request of the Alabama Depart-
ment to make an oral presentation before him; (2) the
motion of the Alabama Department to be allowed to
prasept, funther . evidence dladt canenti. data cencerning
civil rights in Alabama-relating to grants and
services under the child welfare and public assistance
programs; (3) the motion of the Alabama Department to
be allowed to incorporate into the proceeding the
question whether its proposed Medical Assistance plan
or program under Title XIX of the Social Security
Act, 42 U.S.C. 1396, satisfies the requirements
ofyWiklae VI,

We believe that the Secretary.did not err in
denying these motions and requests.

(1) The Secretary has the discretion to
decide whether there should be oral presentation
before him, and in the circumstances of this case
he did not abuse that discretion in denying the

request. There was a full evidentiary hearing be-
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fore the Hearing Examiner; there was written and
oral presentation to the Commissioner of Welfare;
and-the issues were fully explored in the exhibits,
briefs, recommendations, and decisions that were
before the Secretary.

(2) The offer of the Alabama Department
to introduce allegedly "current" evidence of
ragial diseriminaticm in «the reperaticw of "the
federally-assisted child welfare and public assistance
programs in Alabama was properly rejected by the
Secretary. That evidence could in no way Jjustify
the failure of Alabama to comply with the require-
ment of the HEW regulation to submit an assurance
identifying the remaining areas of noncompliance
and describing methods of administration formulated
and adopted by the agency to eliminate that non-
compliance. As the Secretary stated in his decision,
"such evidence of decreased discrimination alone
would not compensate for the failure of the Alabama
agency to commit itself to achieve non-discriminatory
care and services in Federally-assisted programs as

called for in Section 80.4{b) of this Department's
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Regulation., Were it willing to do so, however, this
evidence would, of course, be relevant and needed
to evaluate the adequacy of the methods of administra-
tion which it would propose to use to assure com-
pliariee With, Title VI." [&.7c1LJ) «aaami.
(3) The Alabama Department's motion to

incofporate Tithe XIX in the pegoecedivmgs was:, 1in
the Secretary's judgment untimely and an inappro-
prigte manmgr to resolwve  confhidls  over the -Title
VI_requirements with respect to that program.
Moreover, it is difficult to understand how the
failure of the Secretary to include Title XIX within
the proceeding before him could render invalid his order
that affect only Titles I, IV, V(part3), X, and XIV.
IEE hike waé expedited consideratioﬁ that the Alabama
Department wanted, the Secretary made clear that
could be achieved without incorporating Title XIX
in this proceeding. He said:

This Departmant shares the

expressed interest of the

Alabama welfare agency in

bringing the benefits of

Title XIX to the people of

Alabama as soon as possible.

We stand ready teo help it

to resolve all of the issues-

civil rights and otherwise -

which presently stand in the

way of approval of its Title
XIX plan,




If the Commissioner of Wel-
fare determines that voluntary
compliance with Title VI re-
quirements cannot be obtained
for that plan, formal action
on the matters in dispute will
be expedited.{A.Vol.II,p.279.

B. The Appropriateness of Administrative

Proceedings. The Alabama Department also contends

that the initiation of termination proceedings by
HEW here, as opposed to his employing "other means
authorized by law", was arbitrary and capricious
and that therefore the Secretary's order is invalid.
In support of that contention, a statement made by
Senator Ribicoff 'dirifigithé caurde-of the“Cerigressional
debate on Title VI is cited, and that statement reads
as follows:
ST s ih efvremne dl 98 i prdwi ded ~ By

section 602 are withholding of

assistance and any other means

authorized by law. In genéral,

the consistent-with-the objectives

requirement would make withholding

of funds a last resort, to be used

only when other means authorized

by law were unavailable or in-
sftaetiva
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To make that clear: The with-
holding of funds would be the
last step to be taken only after
the administrator or the agency
had used every other possible
means to persuade or to influence
the person or the agency offending
to stép the discrimingtion:

Seventh. Looking first to the
'other means authorized by law',
the agency could, for examplie,
ask the Attorney General to
initiate a lawsuit under Title
IV, if the resciplicht Wweke &
schigel districh eRSplisiie cal-
leges . or the, agency seouldinuss -
any of the remedies available
to+ it by virtue raii 4dls «8uin
'rule, regulation, or order of
general applicability.' For ex-
ample, the most effective way for
an agency to proceed would often
be to adopt a rule that made the
nondiscrimination requirement
part of a contractual obligation
on the part of the recipient.
Then violation of such a require-
ment would normally give the
agency the right to bring a law-
suit to enforce its own contract;
or, in the absence of a fechnical
contract, the agency would have
authority to sue to enforce com-
pliance with its own regulations.
All of these remedies have the
obvious advantage of seeking to
end the discrimination, rather
than to end the assistance. (110
Cong. Rec. 6846, daily ed.,

April 7, 196kL.)

- 74 -
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HEW has consistently recognized that adminis-
trative proceedings to terminate assistance is "a
last resort", to be used when all else fails. The
purposSe*or ‘Titie VI and HEW's enforcement proZram
is not to terminate federal assistance, but to
eliminate racial discrimination in federally-assisted
PRESramS .« JBut. the recgeord in this case cleapily
demonstrates that it was the Alabama Department's
pepeaited refuiselt e complly’ Wit resmiaibiens aifteir
two years of constant efforts by HEW to secure
voluntary compliance that led to the initiation
of termination proceedings and the Secretary's
order's Indeedy in this case termination of federal
financial assistance was "the last step" and "a
last resort" to obtain compliance with the regula-
tion, and Section 80.8(b) of the presidentially
approved regulations specifically authorizes the
agency to terminate federal financial assistance
acecording temprescuibedsprocedures, suech gs these
meticulously followed in this case when a recipient
refuses to furklibithcgssurance required under

section 80.4 of the Regulations.



The commencement of administrative proceedings was an
appropriate and effective manner, authorized by the statute
and the regulation, to implement the requirements of the
regulation. It gave the Alabama Department an opportunity
to littigate. its challenge  to,the efforcement prxogram, and
for this Court to review the yakkdaky-of the,fegulation,

CONCLUSION

For the foregoing reasons, it is respectfully sub-
mitted that the order of the District Court should be
reversed and vacated and the complaint dismissed, and the
order of the Secretary should be reviewed on Alabama's

alternative petition for review and held valid.

JOHN DOAR,
Assistant Attorney General,

MACON L. WEAVER,
United States Attorney

DAVID L. NORMAN,

D. ROBERT OWEN,

ALAN G. MARER,

OWEN FISS,

ALVIN HIRSHEN,
Attorneys,

Department of Justice,

Washington, D.' C. 20530
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