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We submit this memorandum in response to the
Supplemental Memorandum of the State of Alabama
dated June 20, 1967. In this memorandum, we deal
Eihye wEkE el SirmmeniG s e ek s s by e State\concerning
g Jurisdicoienal dusstien Yefore this Coury, ang we
raly on efal piegsentasion and on our origimal brief.,
especially on the discussion on pages 56-66 therein, to
deailisEkss Sihedibcisidion e e raSpeonsstontilhitia e Sise
Alabama Department with respect te third parties, an
i Sisiues ditgetisigeld Hin ilhhe Slecmion et e iShiagetl's  Suppliemenitat
Memorandum entitled "Brief Comments Relating to that
which Transpired During the Oral Argument.'

1. The Inadegusacy of tTha Speeifiad Statutory
Remedy.

We heve maintained that the exclusiwve Tforum
e Hitidsiesicr S sresiicivt ot trleas Siclenrefispyil s ondcn temitnaities
assistanee -to the Alshbama Department 1s that prageribed
InchiesSeetigls Seenmsitys e for Shimhiliar seifilon Halkken
by the Seerebary on oether sreunds = Ghe Ceurt of
Appeals. The State has contended, however, that this
specific statutory remedy is "inadequate," and that
chearcfona nwndert gsivaisiitidncidSpmsnchipilicisiamdistie
Adwinistrative Procodure Act review could be hagd in

e Ditelseil et Coum o e JaeivE CemEiietEnsily: SvEeoEmi mE ol



the right of the Alabama Department to seek review of
adminigtrative action in the District Court wherever
tihe remedy provided by special review provisiols is

"inadequate;"

bt we reject the comtentien that the
Specifiec stavutory ramsdy of the Soeial Sesupity

Bog - dlivech Jjudieisl veview By bGhe Court of Appeals -
g in this indtence "lpadegynate." Thus, the principal
igSue that divides us sn the Jurisdicticngl guestion
1S S imon oy s el cliheee s giucliiealziile el €Ty oy iuiaal &

Court of Appeals of the Jeoretary's order teriiivating
federal financial assistance be inadequate?

We bailvewe gt Jjudicigl veview of Ghe
Seeretary's order by the Caurt of Appeals is-ehtirely
adcquEite. A pelition for review in the Courelt of
ApplesilisitsitiRomndis e Sliattlas Sla e fclatriviel e meslhzs = s
sldiudiicaitiion ©f Sihe Mlseaplitty el Glalel HRI reciniiaisitemn
nnderlying the Sgeretiary's tepminatien order,

In its Supplemental Memorandum the Alabama
Department finds a "potential analogy" to support
%8 cogbenbicn that the remedy 1n Lbis Ceouges 15

iaaldicdiiaise Siniphle Rreccnit digeiisiieons e Srlle iSnpreme

Cowrt ip Toilel Coods AsBeciation v. Gardper,




Abbott Laboratories v. Gardner and Gardner v. Toilet

Goods dssediatien. 35 U.9. Law Wesk 4431, 4433, and

UL39 (May 22, 1967). As we understand the Memorandum,

thie State rellcs on thoss caecs only imgefagr a8 they

lénd Jugport to the folltkning preoposition;
i EhlEes SECreTary s COrREEel, n SLerlnT wae
he had no authority to strike down his regula-
tlion or reguirsmann: then the agministraliwe
proceseding was palpably ingdeguate for deciding
the issue, and sueh ingdescuacy. in cly SpilsELon,
wob el e uremE it eriret s wo. gy seceilitie | S uetulic Oy
provision for a review of the Secretary's
decision in a Court of Appeals. (Supplemental
Memorandum, p. 8).
HOWEVER, We 0o new JFeEcl Wne TERENL . SUpEems. COotisi
gecigions as lEmchbas 2y EURPOED. G EUC &, [9iFop ORIk kIl
Indlead., 28 we read thoss egses, they rejeet Thalb
pirepeSHNrEteny, Wkt Sais Saipiraleiciteiaill i maltive s weillicd inic el
& paAEty o eyoid g sSpediric Boatubory review precsdure
(such as those vesting the Court of Appeals with
exclusive jurisdiction) whenever the party sought a
cieisllEdicidesmitnaishiton e Srnle S vallSildsber o Sghlc e shiliibsnion
underlying the administrative action, and the adminis-

1508 LIl E . BmEney  comsioemecl dEsEilhe loeiine oy onE o s

regulations.



e e cases i duastieon the Suprema CoRrt
repeatedly recogrized that the HEW regulations Being
gl lenmad did 0ot Tall within the enumerated
cabegories of regulatieons which were the subject of
special statutory review procae@ures providing direct
reyiew in Ghe Court of dppeals. See fbbotl

Laboratories v. Gardner, 35 U.S. Law Week 4433,

WL34 (May 22, 1967). See also footnote U4 and the
PEFTILNETE  HEXE  1ua  wne il SEEnTlne Oplnlem Gt

Me. Justice Povbtas. 35 U.8. Law Week at W3,

eSS inpilbileaiitont sisitasiv SRonssscapilishtomsiFapislbimessvslivasin
thie statutery edtegerics reviaw wonld be bad ln
LaE & tepulsoidil iy clEfilemnaitecl sEembing e vEn Nl tlhe
werlleliity, o Lwnan sreEulle g ilon were leing: @nellleneeol
and without regard to whether the administrator
would congider the merjits of a eclaim that the
regulation wes dave el g =g are heliievE s dE
incemsistent with the prepestiien the Stats now

UIPEEE ©nk wailE Couzws



The proposition put forward by the State was
neke explicitly rejescted 1h cneg Of those casgs, Tellst

Goods Association v. Gardner, 35 U.S. Law Week 4431,

involving the "access" regulation of HEW, which requires
drug firms to grant access to certain manufacturing
HalctbRGlelSE andiire cleied s e dnc Sblee ait = et ismiSigicishicnE @i
POE eyt Teation. Bagwties SiBgject e the regukaticn
clhiaflSlicmsicdiStrisivailsidiitiyaihviiconmene ifaie: s2) sehlvsitlisiolehisiteomt i
the Distriet Court without having Firgt exbatisted the
adiii sErative remadies, and the Suprepme Court keild

that sueh g pre-enforeement challenge was inagpropriate.
IHae GOLhRT. SrEC FECl TiiE PEEHIES 10 2O Hynicellahl = tihE
admi il strative procesa and thean Secek judicial review

Lp Bl Snea tuiteril iy miee SR rLloecl Torum, = even ThiouE o e
the Court explicitly acknowledged, it was i eIl
possible "that the Commissioner will not entertain

and consider a challenge to his statutory authority

to premulgate the remulatieon.” 35 U.S. Law Week at
4433, The Court noted that review of the Commission's
CleetEalon il gaw 0E la @iluher waE Dilstriey GolEs ©F BhaE
Courlt of Appesls. 35 U.S. Law Week at 432, foetmete 3.

But it was clear that the Court was of the view that

D e



the cholce of Teorum wollld Puén 01 the constructien

of thie speeigl review préovisicuns. The decigden as to
which forum was proper would be based upon a determination
of uwhether the particulay administrative apction in
question (suspension by the Commissioner for refusal

of access) was encompassed in the special review
previgions, and not on whethor the party challewoaed

tha validity of the regulation or whether the Commbssioner
passed on the merits of Ghat claim,

Miofee Seeneze iy 5 Ll ceuilcl et Easlcliiein whie. CageEs
discugsed in the Stale's Supplcomerital Memorsmdum
GlEsfEhaE e e neiet fanE SaiiiliEsiddre/sisieldt iFeoridaie SEESiStie S niomn:
ot ore whnils Ceurs = Wneunen revicw oy tac soecciallily
designated forum is "inadequate" within the meaning
of wuhte Admsimbitsivraltibvie Proccdurebich s hnisiEesicdissac
SUoreme . CenEs We s TnEirE ConeEnEC SwalTial elal =i e e iy
differemt 13gue = under What circumstapecss vould @
Juchicie ll cleveEmlaeTien. @f TnE Validity of an
adipiniisopative regulation be had prior To any enforee-
mernt action by the agéney.  The Court held That
sueh a jwdicial defermination couwld be had it Congpess

did not prohibit it and if the challenge was "ripe."

et s



Apd 6 ways selely in thHey lhnited capteyt of Wac lidipe
whether the challenge was "ripe" that the Supreme
Colpel cGugiderad, as ove Of the relewint Tatbors,
whether the party was challenging the statutory
apthiewity for progllsatify the regulagtion. Ths Cenrt
took the view that such a challenge might be more
s e walle et Soni s givichic el IENee Solthg it On Solal els e s - Enit On2C EmEmnie
injehetive actlen than in & sullt vheraby the party was
Rlag M EnEng Se clhureat el app kilee plon o wae el G ool -
We do not believe that any useful purpose would
loEt Servecl Jovw Inzvalne selhle - Contize  fEEIE 5o ClEwErmilne
whether the State could have maintained a pre-enforcement
chalisnds o this regulabion Or uhother (1ike tle

eReEsE: remilleniion  clazllilenace an Tl lcr (Goocs] ARSOD 18 G100

v. Gardner) the "judicial appraisal" of the statutory
PUITPIOEIE o O Sl @ meeintne - gincl SREPE oI HnE TPE Uz vl on &
and of the enforcement problems of the agency "is
isfscilivasiiositaidon 2 S nlcsircR S sinmcnc R cloniEcrcs

of o gpeeific applicaticn of this remmlatien.” 38 U.5.

Lo Wedk at 438,  The Faet of the nattar iy Yhat this
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1/

is not a pre-enforcement suit. The administrative
remedies have been exhausted, and this Court has before
16 2 speeific application of the wegulatiewm, fhe
administrative interpretalbion of the regulabien, and
the adiibniserative decigiam, Tt fellows Ghet the
recent Supreme Court deelgidnms discusged in the Jtate's
Supplemental Memorandum have little relevance to the
Jurisdiietiongl wuesticn bafere Phis Couert dr, WEEs
specitically, to the quastiion whelther the remedy
provided in the Social Security Act (direct review

in the Court of Appeals) is adequate.

1/ On May 6, 1965, Commissioner Ruben K. King sent
to Dr. Ellen Winston a telegram which stated the
following: "State Board of Pensions and Security
in Seggion today suthorized o suit Lo contest
validity of regulations promuligated by . . .[HEW)
umder Title WL of Civi) Rishks Aet.” (See p. 170,
Volumie I, fppendix to Brief of Backetary Cardner. )
This telegram was sent prior to the commencement
by Dr. Winsten of adiinlistrative preceedings for
termination of the federal grants.

AFGEER Tt SEnclbag T O woe s IlEmIRal it b TIaE T
negatigtions took place. However, on Sepbetiber 29,
1965, Commissioner King sent Dr. King a telegram
with the following message: "State Board
today reaffirmed suthoerization Tor testing valldlty
of rules and regulations promulgated by . . . HEW
Uibdes TS U . . .+ (Bes p. 179, Volume L of
Appendix. )

Henetheless, the Stale Departwment did not bring
its agtidelw im thie distriet cowri uRtil afver adniinldtretive
procecdings had been completed and Seerebary Gardier Nad
approved the decision to terminate the federal assistance.

L



We have thus far discussed the question of the
adeguaey of the statutorily presevibed ramedy without
Pegand Lo whether this Comrt hagg juwigdietien ower
the apder g8 it Pelates te all the prograums. o Thether
it has juwisdicrion only over some - Tor thse Statse's
alFeliment aliScdiions thle reeEnbESnpircmeiCorirtdechlsiitons
dogs not make that congideratlion relevawt. However,
ancther of the State's awgumients, whlch was made Sn
iLic e Ol itine I o zalEnE = 2ol wgich has been renewed in the
Supplemental Memorandumg EEEHE Ol EnE SalEw wineE T eV e
s Sl @leuied oA ppic allisEhialst s isiisdhtethlion oS ERcy)
the order @8 it relates to four programs (the publie
asslstance programs - Titles I, IV, X and XIV), the

D S0l Cotite Weuliecl Haghve e livishlver il Eelhle F iomn: to

EEWVILEW clae HoEsler et P e wEE e sne it ProEea

2/ The State, in its Supplemental Memorandum (pp. 16-17),
BECIRE 1O SUPROETE ILGE FCOmEEREILON 128 Te e anecletluE Sy (ot
the Court of Appeals diveel review remedy by #OTLikg

latalt i Sleiahila s o aldldl pheEvaitictSiin dEivatchaiaRIES S s R SRR ERBHE S
baEciae Cilsmisilen ceuhre s St s IUnE SR TE 2 SSEETE g
"whatever rights they [the private individuals] have

may Be relewanmt to . . . Phe guestion of Jurtodieticn. ™

HEez1e6 e TinalE | ConuEnEiLeon g we  we by bioon: TlaE

diselssion in footmete 11 on Pame 34 of our Erigifal
07 LER o
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(ehild welfare scrvicasd = Title V (Pavt 31, Ths
State contends that this limitation on the scope of
s Jurisdiction of this Court renders the remedy
here "inadequate."

WE PEJeeT mrae wiley wasv. onilys winE Dl tirilcs
Cours has jurisdiction to review the Seceratavy's
arder &8 1t relates to the chlld welfare serwices
(see pp. 38-44 of our original brief). But we also
maintain that, even on the State's view that the
Secretary's Order as it relates to the child welfare
SErVIeEs wreeren ash arEviewalollE oMy abn lalE DA SR lE T
Cleltsrsithicitcidatrtrensblivapiceischetsicdieemed e iahbrcict
review 1in the Court of Appeals of tThe ordey @8 it
relates to the other programs 1s nevertheless adequate.
The legal question as to the validity of the order
is the same regardless of which program it relates to.
liaktener e ClonEt e WipplealisidcesildesiNaisiitor e
walidity of the Scerciary'es ofder ws 1L pereaias o
Titles T, TV, Xaaed XIv Will centrel Gee daelsheon
as o the walidity of the Secrctary's ovider @ i€
relates to Title V (Part 3) sk wieilile = WASE SRl ehEsit@ ol

MEETET 4 3t L slaes DILEwrlen Golbel: Hookk Juiflecile tilomnt Ve

S e



the owder as it relates fo Titls V (Part 3), 1t weuwld
1w el prebability hold proccedimgs in abeyince whtil
the Conrt of Appeals sdgudicabed the validigy ef the
order @8 1t related to the dfhier four pPogwams. Ths
right of the Alsbama Department to a judicial deter-
mitpatEileni e Svaatitdifoytwonilidvesipiroitiecitedy amaiNsicaicie
Judieisl rasources wWould be conscesrved.

e respemse to TH1s line of argument. the Stats,
i EE erlgiinzll ol ¢ GER. On el Lenguaee ia

Bl isherausn v. Crogwell, 326 U.s. 620 (1gl6) to the

effect that a remedy was inadequate unless it "covered
the entire case." The State asserts that the statement
was made in an "analogous context." However, we
diifsialoseieleidt WA SpiesiniscdNenc ditirkiaE omalll e ouimeas iy iEhie
Supreme Court's statemant was made in the conmbiext
@i SrellceisiiniciianlgsiliEstopl Sniass mentlidiNaize e hukilee dilisile
plainsiff to procesd in beth & state court (fer af
adjudication of the state claim) and a federal court
for an gdjudicetion of the federal elgim). Unlike
eurHciaisel S whcre e swesRortumsgise Spaisi e el iSamle
JldEiteRaplENshasiEem e ainid Stdalcises sl ol sl ideRappicall Siie

decisilen. @r (OneE ICembinHo. BN CuiaEr s wholE s Gouiry il

o



Hillsborough addressed itself to a situation where

a2 deeistien in one forum wauld net necessarily dispose
agf e fegue 1n the other fowu and the pawrty miaht be
foread B¢ actively litimgte in two eourts be%ore niE
cbtafined amy relief. In that instanece, the Supreme
Court breoadened the scepe of the Taderal court remedy
teo permit It to reach Ghe state claim, thus melsing fthe
HedieralilifcloniEiremedyaldieEiErders

2. 'The MEsmins of S603.

The Alabama Department's principal contention
with respect to the Jurisdictional question has been
lazin  clolE SpERiitile SETEUt O  LEVIEW OIOCECITER §  wE S Hilne
exelugilye  juirigchietidon . wne Qouias: O« Appes le g siire
"inadequate." However, in its Supplemental Memorandum

2l e o uhneiong, LS HeNbiG L iEoIAERel WAl G o Tiaeln sloiE @ el gal@e) it

lamgnaae of - $603 of the Civil Rights Act of 1964,
stating that agency action terminating assistance for
noncompliance with the requirements of that Act "shall
be subject to such judicial review as may otherwise

be provided by law for similar action taken by such

1

CIEPETLTHERNT: & oo Onl QTN avotinds, " dass ngh 1helnde

the review provisions under the Social Security Act,

= a2 =



e p.8.0. §1316, The clginm is that this lamaglisse
of §603 refers only to special statutory review
provisions whiech wers in existemce gt the time of
the emactment of the Ciwil Rights Act of 1064
(July 2, 19647, not to review provisions sich ae
these iIn the Soeial Security Act which uwere Jdopted
subsequently (July 30, 1965).

There is no basis in the stabtubory laneuase
ay Hhe lLegislavive histary o such a Limited
interpretation of §603. The statute uses the phrase

!

"srevided By law," and not "prewided by law at the

i

time of the empaetment of this Act;" and sdmilamrly

the phirgse used in the lagislgilve debates g
eUeTEol il tge Alabama Department's Supplemental
E

Memoramndum is "existing law," not “"law existinmg at

3/ The statement gquoted on page 13 of the Alabama
Department's Supplemental Memorandum is that of Senator
Pagstore, 110 Coms, Ree, G042 (daily ed., April 7, 1O647;
110 Cong. Sec. 7060-61 (permanent ed.). Just prior to
the statement quoted, Senator Pastore said:

Additional safeguards against arbitrary
action are provided in secfion 603. Under
that section any agency action taken pursuant
to section 602 would be subject to judicial
ECWVILEWE 150 CalE EYarEniy el Al wlalE nEimaE e j0120 LelEG
By existipng law epplieable to similar asetion
TElRER oy SmnG EEEhe @i BeinE i ETeeraclE s atiE
Winlere ispieehiiailSivaiabitory revsita precedipesiiaine
avallable under cartain statutes, Tlods
preocedures  Smould be Tollewed.

& R



the time of the enactment of this Act." Standard
primclples of ghatutory congtruetien requive that

the ganeral, open-ended lamgnase uged in §60§ be

read Te Lielude bouh the statutory review preovisieons
exasivifae el Sthies time "ot Thie  enadement of hie Gyl
Rights Aeh of 19&4, and those that come into existence
after enactment._/ See generally, 2 Sutherland,

Statubery Congtruction §5102 (1943): Browder v. United

Staies, 302 U.8. 355, 339 (1081). This peinpiple of
statutory construction was recently recognized by the

Supreme Cotwt in Georsis w. Baguel, 384 U.8. 780 (1066).

4/ It appears that, under the Alabama Department's
Theory, $§603 would apply neither to special review
provisions in acts adoptad after July 2, 1964, now

to review provisions which were in effect in July, 1964,
byt were mended theregfter, This would medw, Tor
axample. that if Congress weve To amend the judicisl
revliew prowisien of the Hill-Burton Act, 42 U.S.C.
§291(h), to provide that review could take place

ouly in the Couxr¥ of Appeals Tor the Dheteich of
Columbia Circuit (as opposed to the court of appeals
LOE  TnEl LU WaE e the! Buane Herekiing Bl il LB thE T om
funds is located), the amended provision would not be

a special review provision within the meaning of §603,
simes The comended provision would go inbo effeet after
July 2, 1964,

il L



In Georeia v. Raglicl, the Suprems Court was

callad upeon Lte compstrus a Recom@urdction Statute
wgleh provided for the remdoval Lo federal distriet
gourts of actiens "againet any persen who 1s denied
o ‘calmel cnferes in the court of [al Stabte & right
aelEie - enty e e josseil Glibnye s aieie Sl cetieil feal vl 1 rights
of citizans of the Unibed Staies . . . . 'Gea

28 u.8.C. SIBA3(1). One ilssue confronting the Court
was whether the Clvil Rishts fet of 1964 ceyld be
refgidadl as "[a] law providimng Per . . . Sguigl civil
rights" within the meaning of the removal statute,
since the Civil Rights Act of 1964 was enacted
subsequent to the time when the phrase "any law
pPovidine  for asgual eivil riskss" was added %o

the removal statute.” The Supremie Court held thuesrk
the Civil Rights Act of 1964 is encompassed within

that removal statute, stating:

5/ The original removal provision was contained in
The Ciwil Blehts fct of 1866. The lansvess ey
low peevidines for . . . capal eivil rishes" Firsh
appeared in 1874 when the Revised Statutes were
compiied. Sea I8 Wis., at 7O8.

w riaE



Congress' choice of the open-ended
phirase "any ldw providing for . . . eduEl
eivil righte" was clemrly appropPiate toe
permit removal in cases involving "a right
under" both existing and future statutes
hat provided for agual civil pighha.

(304 T.8., at 789.)

The general open-ended phrase of §603 similarly
ifneuibidicissisivalvitreriasevsilewipiroc eldureisilcrasivsnic e
the date of ensetment of the Cilivil Rights Act af
1964, and those enacted thereafter.

Not only is the Alabama Department's attempt
to limit the language of §603 without basis in the
legip llaEive Il wory,, oue i L8 Laeons 1l S Ens  wi tiol
ofie of the hasdc Cobgressiona’l purposes for aEacting
it Te ALESVIr SR Tloe Mo reie g c el re shilln et melaE L S el tE L E
comstruction of the lapsuage of $603 wonld msanm that
if dhe judicial review provislcoms of a federal gt
statute subsequently enacted are to be within the
reach of §603, it would be necessary for Congress
to insert an explicit reference to "discrimination
under the Civil Rights Act." (See, Supplemental
Memeoraridom, ©. 15 ) This would run comater to ome

¢ TaE oZR e PUrpeRES @ ilwlle Wil —lwhelt (©Of BvoLel e

the need to consider the matter of nondiscrimination

Zorgila i



cach tThlme a Bill proviging fTeor Tedoral aid cams
under comgideration. BSenator Pastore explained

thiis a9 folleows (110 Ceng. Ree., TO61):

Title VI weuwld aveid the récurwapece of
acrimonious debate in the Congress as to
cliSemilmitne il @n lins il Cligsabne Akl wat slule! 1L
Federal aid programs.,

Time and Time again such proposed legis-
lation has come before this body. Amendments
have hesnm Sponsered To malle ¢lesy 1n a

particular program that separate but equal
provisiens would not do.

S * S

It is to aveid such a situaticn Bhak

bl WAL vonilcl @ensEaltlisE 218 pErmEInEniG

weilitey Ot eaE U CloWemimEne whe prilacipile

that discrimination will not bas tolergtead.

This wouwld elimingate dll the confusion

chaicSdhisenisishilon vl sl Fcliesicic elcis i el

Eieaiae ol i @omeE IREEOrEL woE ] SEDETE

TE is clear that Title VI was intended bte
QEElsy sl preosRams s eisiFaibishedisin Sonlch SEuiEaesalsi el
as to those which were in effect in 1964, and, by
phleSisamesolsenitnicicabiisiinemreaislont Sveo dtisihila atnEs)s)
lBEw e el Eoecatitil@ = e thlnchey - JitlelhlesillinrEval ey jorcovialEal oraE
created after July 2, 1964 and those created before.
We cone llucle ThErETErRE thei, AEeauseE: G wae Xl tEueE

of U2 U.8.0, §l316, the Court of Appeals Ls the

DRI It Ok IEOIR PEILE] Ot ThiE N ORClE T OIS EEIEE TLET Y o
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CONCLUS ION

&S Thie Soase hag' said 1n voth 1Es bpicis.,
"In any event, the entire case is now before this
Court." (Supplemental Memorandum, p. 18; original
brief, p. 45.) We urge this court to decide the
Sulo g rempilye e s fon e e llEERnEmIlvE 0TI T ILEM Wt Oz
review rather Uhan on the appeal from the prelimbiney
11701 J DIaC e LAl -
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I hereby certify that cepies of the Appellant-
Respondent's Memorandum in Response to the Supplemental
Memorandum of the State of Alabama have been served
loyr e ileile LS UmlTEsy Sta tes  maal L dln eieeoremes Witk tlhe
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Attorney General of Alabama,
Montgomery, Alabama 36104

OnE  ECy TOR

Mrs. Mary Lee Stapp,
Assistant Attorney General,
Legal Advisor, Department
e EepisitonisialaidNSic iz
of Alabama,
Montgomery, Alabama 36104

Dated: June 26, 1967

Qs M) Fiis

OWEN M, FIS9

Attorney
hepaienenir o SIiklisiEries
Wadkilmgieh, D. €. 20550
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