UNITED

STATES

OF AMERICA,

)
Pladwpurl, ) £k 5
)
)} REPLY MEMORAWDUM OF THE
. ) UKITED STATES
)
BILL R. HUNTER, d/b/a )
THE COURIER, )
)
Defendant. )
)
IHTRCDUCTION
Ve do not believe that defendant's memorandum
significantly controverts the principal contentions set
forth in our principal memorancum that:
(1) The unambiguous language of 42 U.5.C. 3604{c)

not on
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were inteund

Amendment b

in a conme

propriate

oult the intention of Congress

in housg

The

and,

rmits but compels the conclusion that newspapers
ed o come within lts prescripiions;

This copeliruection is comsistent with the Fizst
ecause the probibition is against discrimination
reial context and not against the dissemination
1 ideas; and

The injunctive remedy in such cases is ap-
indeed, the only effective means for carrying

. .

to eliminate discrimination

ing.
arguments tendered by the defendant rest, in our view,
on basic premises aund assumptions which do not



withstand close scrutiny. If the underlying premises fail

so must the conclusiom.

A. The Prohibitions of Section 8504{c) apply to Newspapers
Bl

Defendant makes no response in its memorandum -~
fgr @am it ~- Lo oui sontention that, since the introductory

language to Section 804(c) is

€4

S

the unqualified "It shall be

vack acksl. thews is mo way

h‘
o
o

unlawful™ [teo do the proscril

4

in which the statute can be read not to cover newspapers.

Defendant likewise ignores the carefully drawn structure

of the statute, under which it is unlawful both to "publish"

discriminatory advertisements and to ‘'cause [them] to be . .

published." 1Instead, defendant claims to rely on the maxim
"expressio unius est exclusio alterius," and on 2 passage
‘rom this Court's decision in United States v. Mintzes,

Finst, thare ig mothias to which defendant's Latin

maxim can apply. There is no "espressio unius" in Section

‘T

ot
804(cy, but rather an unqualified prohibition, 2
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i ) Tcdgetwrsmn’s Beiare. 230 Mo, 478, 42 B, W,
9507, velisd on by the defendant. There the court
held that a statute making it a crime for a non-lawyer to
draft wills and allowing injunctions against such practice
did not void wills drawn by non- 1awyels, noting that the
statute "has cavefully designated the offense, the offendex,
and the penalty and has made specific provisions to insure
enforce:
the history and purposes of the statute fianding that it was
designed to protect, not trap, unwary testators. It offers
B supnont Lor Cile prepusition that & statute which by its

14

Eatns forbids snyone from doing an act should be construed to

exclude any catagory ol perscns.

ent.” 42 W.W, 2d at 65. The court carefuliy reviewed



The fact that the prohibition against discrimination in

N icine Tuns agadinst financial iustitutions (42 U.5.C. 3605)

1

and that "Mrs, Murphy' boarding houses are exempt (42 U.S.C.

"

3603(b)) has no bearing whatever on the issue here, since,

unlike those prov",ions, Bailion 804(c) fs, by its terms,

one of unlimited applicability with respect to the persons

)

e

whose conduct it restricts.
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e}

cas

w

W the Mines i, this seovrt had baelore it

B e
the question whether the 'blockbusting' provisions of 804 (e)

gsingle~-family home" exemption when th

owners oif such homes were the very
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ons whom Congress
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evidently intended to protect. In ng that the exemption

GQ

was not applicable, this Court pointed out, in the passage
quoted by defendant at page 5, that the home owner was a
victim of the conduct proscribed by 804(e), whereas he was

a potential party defendant in the situvations envisaged by

o a) threugh {d)y " Thils 4a a4 far ery from holding, or even

(oo}

suggesting, that the owner is the only possible defendant in
actions brought under these sub-sections.

fo read linitatioons such as those suggested by de-
fendant into the plain language of the statute leads to other
SEenaTunYs rasudts.  Boe exmmnpla, Gectiom 817 of Title VIIX &
provides that "it shall be unlawful to coerce, intimidate,

threaten, or interfere with any person in the exercise or

elEment of . . . any right granted or protected by Section

~
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S S04, S08, 0 BEE . . .7 Suppese a Negro tried to
purcihase a nouse through a real estate agent in a previously
all-white town, and a local law enforcement officer threatened
to shoot him if he did so. By the defendant's argument,

gsince a local law enforcement officer is not an owner of a
dwelling (or at least not acting in that capacity), real
estate brecker, agent, salesman, lending institution, or

dwelling owned or financed by the Federal Government, Section

817 would not, under expressio unius,apply to his conduct.

Defendant’s Sue

(T

ested Fair Emnlovment Analogy

Defendant nexi attempts to consitruct an analogy with

he fair employment provisions of the Civil Rights Act of

ct

1964, but the requisite similarity is abgent. Section 704(DL)

canization, or emnlovment agency to print or publish" dis-

criminatory advertisements relating to their own employment

tation which

e

btn
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functions. (Emphasis added.}) It was that 1
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raised the issue in Rrush v, San Francisco Newspa

-

o, 310 T, Supn. DR GELE. Eelif, 1870}, dppeal pending, as

to whether the statule should be so libervally construed that

a newspaper should be treated as an employment agency. 1L

Section 804(c) made it unlawful only for owmners of real property

and real estate brokers to publisgh discriminatory advertise-

B

ments, there would be some similarity between the two cases.

B A2 U84, 200003 (b

s
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Since 804(c) contains ne such limitations, no possible

analogy may be drawn. In fact, the Court carefully dis-

ining unlimited proscriptions

z

tinguished statutes conta

(o)

against conduct by "all persoms.' 315 F. Supp. at 582-83,

Defendant's Suggested False Advertising Analogy

et 5.
Defendant, relying primarily on decisions based on
the New York false advertising law, which by its terms is

limited to advertisers (a copy of the law as then in effect

is attached) contends that newspapers should be exempt from

’D

04{c}) because, he says in

co

me: reqguirenenics gt Seetion

t, 1t would be an intolerabie burdem on him to have to

-

weed out discriminatory advertisements. We think that the

2

-

two situations lack the underiying similarity for any kind
of analogy to be drawn., Since there is no reasonable way

in which a newspaper publisher can tell whether or nct an

persuasive argument can be made for excepting him for liasbhility

for publishing them. i) T Bl

D

case of a discriminatory
housing advertisement, however, the advertiser is trving to
comaunicate something to his patrons. He cannot do so by

secret codes, and the publisher will be as able as the

%/ FEven %o, ia Goldswith v. Jewish Press Co., 118 Misc. 789,
S .Y, Supp. 37 LE0E . en whichn defendant plzportedly
relies, the court held that a statute which proscribes only
the conduct of advertisers could be applied against a news-
paper as an "aider" or "abettor" if the publisher knew of
the falsity of the advertisement he published.

N



prospective tenant or purchaser to detect any discrimination
i ‘Ehe advertisement. iz In the few cases 1@ which . there
may be doubt, the publisher can resolve it by simply asking
e adveritiaser o Tadraft his advertisement. Moreover, the
defendant by his own admission screens his advertising to
make the highly subjective determination whether it is
"racially offensive,” (Stipulation 6) a task far more

H

formidable than thie relatively objective determination

whether racial preference is expressed.
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The foregoing also serves further to d:
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Ehe Lrush case, on Wieleh defandant clains to rely in this
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an exception to the ban on racially

-

preferential advertisements with respect to religicn, sex,

a¥ naticnal origio when sueh-a characteristie is a "bona

L ERE ) Eor the
particuiayr Gob Gdwerkised. © The cowlt in Bzush held that
newspapers ordi nérily did not have the expertise or personnel
to decide whether religion, sex, or national origin was a

Bl Q.0 for ajob, ‘@acticn S04(cY has ne B.F:0.0. exemplion,

so it places nec comparable burden on newspapers.

=

£ dan ehis connset e, Ehe
‘Blas in Newspaper Real Esta
Center for NetrOWO_lLiF S0
report is available if the

EXG

cefendant mentions a report

te Adverticing' by the Washington
&g (July 1970 A copy of that
surt wishes to examine ik



By, i footmote & to its opinmlon, 315 F. Supp. at 582,

the Court in Brush expressly contrasted the case beifore it

TRl atatutes, breadly applicable on their face to newspapers,

.

which prohibit publication of material the unlawful nature

ean be detenlired from the face of the ad itself

of which
without reference o kaowledge of other pertinent matter.

We think it indisputable that 804{¢) is such a statute.

With the statute unambiguously excluding any limitations
as to those to whom it applies, wveference to legislative

secondary significance. Wevertheless,
we peinted out ian our original memorandum (p. 12) that what

legislative history there was is entirely consistent with

our contenticn -~ Senator Ellender opposed the propesed

law, among other things, becauvse it reached publishers, and

11

ne one gainsaid him, To this defendant regponds, (p. 6 of

b

his Drief) relying gu Labhes Boaard v, Fruit Packers, 377

U.8. 58, 66 (1964, that the eourt loocks te the words of the

sponsoers rather than of the opponents of legislation to de-

v oan

termine its intent. True enough, where what the opposition say

,
o)
W

i
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at odds with the views in the Senate Report of the bill,

D
Lot

Tl eay Bros, v, Caluerl Cown., 343 UG, 384, 394-95 (1

or where to credit the opposition's fears would run afoul of

established judicial precedent of which Congress must have been

. 11.1..R.B. v. Frult Packers, supra, at 66-67. In this

case, however, the statutery language applies to everyocue, including

newspaper Senator Ellender recognized it. The sponsors never



ERened it. It was met that kind of situation to which the

defendant's quotation from Fruit Packers was addressed. As

B e . 546, 580 @it the statements of epponents of a
bill, while not conclusive, are "relevant and useful, where,
as here, the proponents of the bill made no response to the
opponents' criticisms."

Legislative history provides one further basis to
gificreaEete e caple trom the Brush decision. In that
case, the legieslative history was to the effect that news-
papers were not intended to be covered. 315 F. Supp. at

gei. . Sueh legiahaitive WEsoey a3 exilelts Were pointa, with

the statutory laenguage,to unrestricted coverage.

Administrative Intervpretation

The egust in the Brush cace aluso neted that the General

Counsel of the Equal Employment Opportunity Commission, the
agency charged with enforcement of Title VII, had issued an
Opinion Letter in 1965 stating that A newspaper is not an
ke thie weaging of Segtden 70L(c).™
315 F. Supp. at 582. As the Supreme Court explained in

e, ol ives, 80 .0, 0 R0 £1965), "When faced with a

problem of statutory construction, this Court shows great
deference to the interpretation given the statute by the

officers or agency charged with its administration.'

= gL




In this connection, the attached letter of April 16,

1970, from the General Counsel's Office of the Department
of Housing and Urban Development, the agency charged with

giyetal]l adminismalbian of Title VIILI, to Mre. Margiret Smith

of the National Newspaper Association, is highly relevant,

both in its statement that indicating the race of the resi-
dents of 2 home or area violates section 804(¢), and its
assumption that newspapers are covered, This again differ-

1ls case from Bruch, and affirmatively supports

,_...:

entiates th

the plaintiff's position here.

-

B. Application of Section 804(c) to Newspapers Does
Hot Violate the First Amenumeut.

To support his conteantion that an injunction against
printing racially preferential advertising constitutes 3
prior restraint on freedom of the press, the defendant seems
to be saying that (1) if an injunction is issued against his

printing such advertisements, (Z) he may one day be caught

in a situation where he inadvertently prints such an advertise-

ment in his newspaper, then (3) to comply with the injunction,

he will have to scrap the entire issue, and therefore (4) the

&t Umetlon will get 48 &4 pElET vegitralnt of that issue, a

regult forblidden by the Ceomgtitution under Medr v. Minnesota,

280 0.8, 697 (Rl . BE A Like-arguing feoxr the abolition



of libel laws because sowme day a publisher may find aftex

an edition has gone to press: that his lead story is
libelous and the damages which might arise from a suit
@l put him in banikiuptey. The dilemma is no different,

and the argument no more convincing.

oo

The plaintiff agreeg that no prior restrainis may

1

be laid upon freedom of the press, Near v. lMinnesota, supra,

and that a free press may not constitutionally be under-
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criminatory taxes or regulations which destroy
T e ardugarid oden 7 o o dbih L e Bl e ) Cey

LS auNcaEaESEaE ST eventes, 48 Huey Long tiied to do with
some newspapers which opposed hisg political amb

Giogicar wocieglaas. Prass B, 257 U.3. 233 {1236). Thase

°

situations have nothing in common with the present case,

—

-

however, where al

=
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is sought 1s injunctive wrelief
againgt discriminatory advertising, and not against publica-
tion of the newspaper, editorial policy, ox anything of the
gort. As we have shown in our original memorandum (pp. 14-
21), commercial advertising by itself has not been ac-

corded the full protection of the First Awmendment by federal
courts. OSee also, Note, Freedom of Expression in a Commercial
Gantexr. 78 Harv. L. Rew, 1191.{1965).

Most of the constitutional attacks made on regulation
of commercial advertising have been based on the due process
clause, and the Supreme Court im such cases has upheld broad
regulations, including injunctions against newspapers and

.

radio stations from carrying certain advertisements. Head v,



New HMexico Board of Examiners, 374 U.5. 428, 432 (1963)
njunction restraining newspaper from publishing op-
tometrist advertising affirmed). See also, Williamson v.

Lee Optical Co., 348 U.85. 483 (1955) {upholding a prohibition

N

on adveri:
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1lass frames); Semler v. Orecon State

Bosrs of Dental Bigiders, 294 U.S. 608 (1935} {(upholding

prohibition on certain advertisements by dentists, even

if true); Railwav Express Saeuicy v. New Youl. 3356 U,8. 106

2

(1949); Tifth Avenue Cozch Co. v. Bagy b Wew York, 221

U.8. 467 (1911} (both of the latter upholding prohibitions

a

on vehicles carrying advertisements for persons other

(1
i
)
=

theilir owners).

e defendant seems to concede that the advertisements
themselves are not protected by the First Amendment, but
claims that forbidding the newspapers to publish such ad-

vertisements places such a heavy burden on newspapers that

Y

Lt has a repressive effect of the type forbidden under

Grosiean v. Amevican. Press Co,., supra. Even gran ting the

business as the medium which carries
the greatest portion of real estatc advertising ~-- and the

A,
T

sdze of this impact is undoubtedly a major veason for includ-

n

ing mewspapers within the statu
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burden of secreening out advertisements indicating forbidden
preferences is not significant., At least some of the major
newspapers already have substantial staffs and erviteria for
screening undesirable advertisements of various types. Note,

The Regulation of Advertising, 56 Colum. L. Rev. 1018, 1087-

i ——
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e
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88 (1956). Moreover, in the case of the Courier, the burden
i ac we have shows (pp. 5-5 , supra) quite trivial, and

far less than that which the defendant has imposed on him-
il

gelf by screening 'vacially offensive" or"distastefu

5.«

advertisements. Every newspaper must guard, among other

iy

.
L3

In shoxt, Sectiomn 804{c), as applied to newspapers,
is a rational and appropriate means to assist in the

elimination of housing discrimination in accordance with the

legitimate purpose of Title VIII, not a "deliberate and
alculated de Sen e e cipeulation of informas

e 1

s Lo wiloh S pilillliie i savitled in virtue of the

constitutional guaranties, zrosjean v, American Press Co.

=

\.i'l
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supr

&a

g aeiitielal Licensing device' with

oppressive and disproporiionate requirements unrelated

to the defendant's business, by which his publication "can

be curtailed or terminated."” United Interchange, Inc. v,
idbing . 154600, 828, 145 &.2d 96, 99 {1958). Under such

circumstances, an injunction against carrying certain types

3 -

G Stweriizscnegts doel 1ot egnatitube an wnegnstitutional

previous restraint on freedom of the press.

SN 0 Camp-ei-Che=raaas. Ine. v, New York Times Co,,
e, 369, 53 H.¥4. #uep, 2d 475 (Sup. Ct. 1945), where
a newspaper was held not liable to an advertiser for changing

1 LR Ehe

lected gligmiale, ' atter the Bistricet Atterney had
“he newspaper that it might be prosecuted under the
staLe cl\il rights law for printing such an adVGlLl sement.
See also the authorities cited in the Defendant's Memorandum,
pages 30-31, to the eifect that a newspaper cann ot be forced
into a contractual obiigation to publish advertisements,

[l
rinting an adveriisement fox a resovrt including the
se

e AT



Since the original memorandum was filed, we have
& ened hat, in one of this Division's cases, the consti-
tULLOWullty of Section 804(c) has been expressly upheld as
against allegations that it was unconstitutionally vague
and that it denied freedom of expression in.violation of

b

the First Amendment. w/ e United Stabes v. A. B. Smyiha

TR o, B, Div., C.A. No, C 69-885, Nov. 24, 19703,
he Government sued a land company and a real estate broker
o wpodE e Seciieon 004%c).  The thrust of the complaint
was that the land company engaged in discriminatory practices,

-

and that the broker communicated to its customers, albeit

=t

(]

truthfully, the fact that mewbers of minority groups coculd
not purchase land there, The broker argued that Section

Sfista), 1f apsdlealie to its conduet, denied its vight to

e
speak the truth and operate its business. The Court
summarily rejected the claim., A copy of the opinion is
attached.

The broker, of course, was not a newspaper. As we

have shown, however, this affects neither coverage nor

Sepdtitutionality.

£+l Amendment

s

n 804(c) Does Not Violate the F

)
45}
1]
O
1.4 5
O

The defendant contends (Memorandum, pp. 21-25)

X

“/By administrative error, the decision was nolt sent to us
en entered, We apologize to the Court for not ineluding
it in our original memorandum,



(a) that persons exempted by the "Mrs. Murphy' provisions

3

of Section 803(b) may express their racial preferences

R

elfhier as a mabier B’ statutory construction or a&s a mal
& canstitugispal EalE. and (b)) therefore depriving nevs-
papers of the right to publish such statements denies the
newspapers the equal protection of the laws, or deprives

them of liberty or properity without due process of law.

Libe defeddant' s other contentions this one regts on faunlty

irst, even if the homeowners themselves were

axemnted or censtitutionally excluded from the obligations
J &

g2 Seccion 800ie) ., Sengvess weuld still have the power to
prohibit newspapers from carrying their discriminatory
advertisements. See Railway Express Agency v. New York,

336 U.5. 106 (1949) (prohibition against vehicles advertising

Ve

comeone else's goods valid, though they may advertise theix

b Avesiie  Eaaes Ua) W Uiy on MHew Yark, 221 U.S.

467 (1211).(same). Indeed, it might have been a legitimate
reason for Congress to have extended the ban in Section 804{c)
or Mrs. Murphy's apavimente to make it
easier for newspapers to apply the law. Moreover, neuspapers
R:e in vo fashicn gipelad gut for discfiminatory treatment;
radio stations, brochures, pamphlets and billboards are
equally subject to the intewdiction of the Actk.

Lven the homeowners themselves are not exempted from

"i

ey prohibitions o

h

Saaiion 804(c), a fact quickly. apparent

from a reading of the fivst line of Section 803(b). Section

o ]44 -



803(bY(L) (B) does not exempt anyone from the coverage of
Beation S04 ey, Byl en the ¢outrary, deals th exemptions

ot

Geeg the probibition of discriminatory sales or vemtals

e

B Sections 304¢a), (o), and (d). So far as the defendant's
constitutional argument is concerned, whatever may have
been the rule in the absence of the declision in Jones v.

Al Maver To., 982 11.9. 409 (1968}, 42 U.S.C. 1982

7 i

covers all dwellings, necessarily including Mrs. Murphy

and the Supreme Courit repeated several times In the course

ot £hat deeision vhaet the 1968 Act had no effect upon the
eariiar statipe of dis woverage. . ld. et 4153-17. —

D. The Advertisements
Preference on Thelr Face

I

The defendant states: ™It is not unreasonable to
assume that prospective tenants desire to know the race of
the occupants in a private home in which the owners lease
gie o twoe vegss.”  (Mefeadamt's Newmpzamdusi, p. 26) Such
an assumption ig reasonable only if one further assumes

a widespread unfavorable emotional reaction to living with
someone of another race., It is then another reasonable
assumption that the adveritiser who mentions race shares in
$Hat veaction, Jne LhEE @ prospactive Gemsnt reading the
atvertisoment wili deeliae that, and will be fohibited

from attempiing to purchase or rent the dwelling. On

/e share defendant’s puzzlement about the words "after notice"

in 803(LY(1)(B). This enigma, however, has not even the re-
motest bearing on the issues here,



defendant's own theory, the advertisement indicates a preference,

as, indeed, it was designed to do.

B The Bvidence Sheis o FPartern or Praciice in Violation
@ Rmelle NN SR G CRenids ner an, Leiiine saan

Two isolated advertisements might not necessarily

comstitute a pattern and practice of registance, if they
were isolated, a-typical departures from the defendani's

prisetnnl ey,  United Stares v. Miatkes, supra. and

authovities there cited. 1In this case, however, the de~

fendant not oculy published two discrimimatory advertisements

but made it plain to the Government by handwritten note

and by indignant editorial, that he will continue to do so.

a

S, s mar the Bicd oF Tisalaged” variatien Trom the nov

civity that defeats a claim of

/s01 “auti soritiag, otliey €hewm thos e cited in Minteas, which
explain "pattern er prectice,” see United States v. WHest
Peasehitroe Tenth Covp., Fadd ek Che. Jawuery 4,
1971) (cwe post-het laelidsiits, pre-Act discrimination, and
a qualified admission more than sufficient); United States v.
Medical Jociety o awh Game s, 298-F. Bupp. 145, 152
WDs e B L1969 Lonndust pl»UlCLabLV resulting in the exclusion
of Negroes 1s patfera or praetice); Upited States v, Jordan,
02 7. Bupp. G710 {80 La, 156%) (same).

In United States v. Grav, 3
on which defendant cilaimg to rely
the facts, found no evidence of
gewlously mo ‘patitess o practice. The
various cases, including Mintzes, w

......._.....M

#. M R RGE 19780

et dfter examinin

giios &k all, avd
ourt then discussed the
nlals bold ghat sporadie
and isolated incidents of discriminat e dpawificient to
show pattern or practice., The case has no bearing on a situa-
ticn where the defendant knowingly accepted the discriminatory
advertisements, told the Governmment he would do it again, and
deciined to instruct his, employees not to do so.

~a g —



It now appears that the defendant has retreated from

~

his prior more absolute declarations. When the plaintiff
B ot contacted Wiim, he stated flatly rhat:

the statement that the home in which

the apartment is located is occupied

by wi ite people should not in our

opinion be offensive to anyone.

(Bripulaticg &)

He weni on to say that he would not instruct his employeces
to turn down such advertisements. He refused to answer two
frethey lotibers un the sabjsct, Now he elaims that he did
in fact decide to turn a third such advertisement down

ey 1o g4 T O ”d'h 3™ "m“ dalnat f _i O e }1’3 ~
because it was lsevimipatory or gistastelul” under his

wholly subiective standavds, which are apparently suf
J ’ =4

malleable G0 petmit Tweansbout  in. the face of 1itigation.

NG agsurarce of an

"4
et
7
e

.
i}
D
o

that he will nobt continue to publish
unlawful advertisements. The defendant's judgment as to

what is "discrisiastery sf distasteful te any group of in-
dividuals" is not necesgarily coextensive with the statutoxy
criterion of what indicates a preference based on race,

gelor, xeligion of natdemdl ardgin; &u faet, his exyptic

note to the Government shows that it is in fact opposite.
Under such circumstances, an injunction should issue, "It

G

i the duty-of LHE CoRECE €

e %/ E
tions of vepentance and reform, —' especial

relief by protesta

when abandonment seems timed to anticipate suit, and there is

*/This is not to suggest that the defendani here has shown
the slightest repentance.

beware efforts to defeat injunctive



" 2

resumption, United States v,

Cregon Medical

Sanders,

Sadaty . 300 UHEGSNGs. 303 (1958) .,  Accerd, Gray v.
o U.5. 365, J18 UR08S); Lapkiond v. BGelsten, 364 F, 2

7203 (4th Clr. 1966); Dhited States w. Beach Assoc

pin

=)

SHErel

.. 286 ¥, Supp, O0L. 80680 (b, Md. 1963): United States .
Sl e Rriongle oWl Boe,. 285 F, Supp. WO (D,8.C.
1968)., Under ''public interest’ statutes, such a ose
proligitine racial discrimivetion, couvris of equilty wetain
their traditional discretion, but the exercise of that dis-

cretion muegt be 'counditioned by the necessities of

interest which Congregs has sought to protect . . . For

the public

the standards of the public interest, not the redquirements
of private litigation, measure the propriety and need for
3L/ w5
ionetive vellief oy thise cases." Hpehi Co. v, RBowles, 321,
WL, b s
330-31 (1%44). See slso, Virginian Railway v, System

Podevation Na. 4, Emnlovees

The government need mot plead or prove irreparable

Sor the injury is presgumed from the fact orf violatioen.
United States v. Haves Intermationmal Corp. 415 F. 24 10
(Sely Cir, 153697 bR B, Inited Shares. 209 F, 24 124

ol ot PR PO
" ‘v i) IR

Fam

mjury,

Liih

Inn perhaps the most astonishing statement in his brief
defendant now savs (p. 29) that it "should be clear that this
case docs not raise an issde of public importance . . ."
Apparently, the issue as to the constitutionality of dreadrul

SR . 315,352 (18375,

*

o

e e e
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asserted restrictions on Ireedom of the press of which so
much of his brief complains, and which prompted the assump-
S sacse by the American Nes = - Publigl
tion of his case by the American Newspaper Publisher’
*/

ssociation, ' is so unimportant that the cases holding the

A
At rey General's determination to be unreviewable {see

]

our memorandum, p. 24) (o must all be overruled in the name

=

of its insignificance, This all suggests, in Judge Wisdom's

apt phrase, the “eerie atmosphere of never-never land.”

Meedich v, Hate, 96 F. 2d 686, 701 {(5th Cir. 1962},
W & e
Moreover, the defendant ¢uties do not end with the
2ag ion of violations; he is also obligated to take afifirma-

tive steps to correct the effects of past discrimination,

G,
&)
e

Accordingly, even if he promised not

o

o again aud the
court found the promise reliable, injunctive relief would

still be needed, United States v. West Peachtree Tenth

Uaro, ., supnra;: Cyoregs V. Newnort News Cen, Meaw, Hospital,

I E

375 F. 24 648 (4th-Ciz. 1967).

. the Becueglied Afeiamaiiiue Baliar i Proner

The defendant claims (brief, pp. 29-21) that he cannot

consititutionally be reguired to carry out the affirmative

Z

relief requested in the plaintiff’

s proposed decree, because

o0
oy
D
V)

such relief (in this assertedly unimportant case) viola
freedom of the press to a hitherto unprecedented scale {pp.

29, et seq.)., The cases on which he relies for that

sl Washington Pest, Feberuary 27, 1971,

%/ See also, United States v. Gray, supra, at 22-24, and cases
tiled Ghereln.




-

proposition however, do not support it. They all deal with

attempts by would-be advertisers to compel newspapers, in

one case by statuvte, to publish their advertisements on a

contractual basis. The law of contracts is not inmvolved

f-uc
M

i
fois
rh
Hh
s

here. The plain s not seeking a contract with the

defendan

The relief requested is based on the defendant's
obligation to corxrect the injury he has done to the public
welfare in violation of the law. ''The court has nof merely
the power but the duty to render a decree which will so far

s possible eliminate the discriminatory effects of the

past as well as bar like discrimination in the future."

Loulsiana w, United Sktates, 380 ©.8. 145, 154 (1965). The

remedy here 1s appropriate to the violation, and nct unduly

»

burdensome. It no more viclates the defendant's right not

to speak than the provision cf the decree in United States v,

achtree Tenth Corp., 5. 24 Lok Cip

© ———— e B S 9

No.

26431, Januavy &, 1971), that the apartment owner must
include in his newspaper advertisements that his apartments
are weuted witheout disertmipation,. (8lip eoilmisn, p. 19,

copy attached to Plaintiff's Pre-Trial Memorandum) or that

beach owner must state on his advertising materials that

w0
)
~
)
&
<
f3
2—&5
'L_J
65}
o
,-—\
o
]
=

Wig fdeilitie a non-racial basis, United

States v. Beach Associates, Inc

o
et i - ot

, supra. See also, Lorain

dontnal Ua. v, Undted Brates, 32 U.5. 143 £1951) (injunction

under anti-trust law not to refuse certain advertisements).



Obviously, the affirmative relief

not earth-shaking, nor is it the prime iscs

The continuing effect of two dis

here prayed for is

sue in the case.

criminatory advertisements

over a period of months does not call for the same kind of

s

comprehensive atfirmative action as, for

f"‘l

pattern of discrimination which has kept

all-white for many years. United States

example, a sustained
an apartment house

v. West Peachtree

TeaiWeleae. Sithra. However, the little

nondiscriminatory

box is hardly burdensome and seems reasonably related to the

P4

violation. Tt will educate the defendant

the Court should affirmatively consider
item of relief inm its decree.

Respectfully

j’@’“f{h 3 t_/'//"

inclusion of t

‘s veadors o thewr

~ights and responsibilities under the law. We believe that

his

submitted,

(7 3

\

(“\
o

‘ﬁ\-:,\

GECRGE BEALL
United States Attorney

BARNET D, L’OLKEI
Agssistant U.5. Attorney

FRANK E, “Chﬂ LB
Attorney
Department of Justice

Vi 0 Yz
‘/ g "\.:2; d/ < f"'/-;

o ftDy A
RoBERT 3, 7 IGGERS R
Attorney
Department of Justice
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EERTIILCATE OF SERVICE

1, Robert J. Wiegers, herchby certify that 1
have served a copy of the attached Reply Memorandum
of the United States on the attorneys for the de-
fendant, by mailing a copy of same, postage prepaid,
to them at the address shown below, this 12th day

af Mawseh, 1971.

Pucwle W Stickle, Jr., Esquire
Hamson, 0'Brien, Birmey and Stickle
888 Seventeenth Street, Northwest
eghinsron, B, €. 20006

_./_?‘? 'l‘./:-r (2 ﬁ/,)’ Gt
/"-*’-’L"-"’Z/Zr bl - Soa Ay

ROBERT J. WLGGERS 7/
Attorney

Department of Justice
Hashington; B, €. 20530



APR 16 70

Frg. Margaret Smith

National Hevsomger Association
491 Naticensl Press Duilding
Heshingron, D. C. 20004

CRREIAEA

Dear liyrs., Snithe

v, Samue) J. Simsoas, Asgistant Secretary for Equal Opportunity,
has advived me thet you rocently directed ¢ telephons inguiry to
hie offjce with rvespect to & proposed newsparer ﬁﬁVcrLisemcntg

I underatand that you hed veceived a request to advertice o

e for sale with a epecific reference in the anwezhxrcicnt to
the 1ocation of the home in & coloved neighborhoed.

1 beldove that sveh an advertisement vould violate Title Ville-
Fasr Bousing of the Civil kights et of 1968, vhich makes it
unleauful to publish any advertiecnent with resjcct te the szlo

» rentol of a dwelling that fudicates any pr >‘“rcncs, livdtation,
or discriuinction based on race, color, relizien; oy nationel
ori -

o

3 15is -

r

Ihe two leaflets enclosed, explaining the coverage of Title VIIL,
may be of interest to you.

If I can be of further service; 1 would be plessed to hea
fronm you. '

Bincervely yours,
el | GF 10137

Siumons  51€0 Robert A, Saner

Unger ~ 1G1]0 -
Hargulics 10222 Bobert &, Scuer

Sauver (10245 / Acgistant Generel Counsal
GCCIWALLER LeeT4/13/70 for Community Frograiy .
Fnelesures G.C.305 .

Lol SuTep

Wy & fides
e



NEW YORK PENAL LAW §421 (PARKER ED, 1920)

§421. Untrue and misleading advertisements,

If any person, firm, corporation or association,
or agent or employee thereof, with intent to seli or in
any wise dispose of merchandise, reel estate, service, or
anything offered by such person, firm, corporation, or
association, or agent or employee thereof, directly or
indirectly, to the public for sale or distribution, or with
intent to increase the consumption thereof, or to induce
the ﬁublic in any manner to enter into any obligation re-
lating thereto, or to acéuire title thereto, or an interest
therein, knowlingly makes, publishes, disseminates, circu-
lates, or places before the public, or causes, directly
or indirectly, to be made, published, disseminated, cir-
culated, or placeé before the public, in this state, in
a newspaper, magazine or other publication, or in the form
of a book, notice, Ci;cular, pamphlet, letter, handbill,
poster, bill, sign, placard, card, label, or tag, or in
any other way, an advertisement, announcement or statement
of any sort regarding merchandise, service or anything so
offered to the public which contains any assertion, repre-
sentation or statement of fact that is untrue, deceptive or

misleading, or that amounts to an offer to sell, barter or

exchange real estate, by means of prizes, rewvards, distinctions,

or puzzle methods, such person, corporation or association,

wnidw

i R o i e et s 1 2 | B LR



or the members of such firm, or the agent of such person,
corporation, association or firm, shall be guilty of a
misdemeanor, punishable by a fine of not less than twenty-
five dollars nor more than one thousand dollars, or by im-
prisonment for not more than one year, or by both such fine

and imprisonment,

dided by L. 1915, ch. 562. 1In effect Sept, 1, 1915,
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UNITED STATES DISTRICT COURT
NORTIERN DiSTRICT OF OHIO
EASTERN DIVISION

UNITED STATES Orf AMERICA, . ) .
A5 ) o
Plaintiff. - ) Cve W@ € 69-885
Ot I oD aiiel g1y
v g ---) il .hl ‘LJ 3
Ve : _"0‘"‘..')" .- SR H e e
: - fiﬁ?ﬁ):“JﬂﬁM@mggﬁNDUM OPINION
A.B. SMYTHE COMPANY, INC., and - ) AND g
IRENE MICHAEL, et al., ) ORDER
)
Defendants )

LAMBROS, DISTRICT JUDGE

This cause of action was instituted by the Government
wiiller Wil TS of he Civil Rights Act of 1968, 42 U.5.C.
§3601 et sea; The defendants, A.B. Snythe Company and
Irenc Michael, now move to dismiss the cqmplaint. The
motion is denied in its entirety.

Two basic issues are raised by the defendants' motion 5
to-digmiss. Onew wWwisther. or. net. the defendants are exempt
from the provisions of the Act for éhe conduct.alleged in
the complain% because of the exemption provided to any
singie family houée sold or rented by an owner under 42
1. 5.8, @0l 1) .  Tve, whether 6r not 42 .9.8.C. §3604 (¢)
is unconstitutional as.a violation of the First Amendment.

The first issue arises since tha Act does not have a
specific effective date for all its provisions but becomes
effective in certain stages. Upon enactmené, i s applica-'

ble to dwellings(l) which have federal assistance or are

-

1. Under the Act, a dwelling is defined as "any building,
Strvdture, of peiliaen thareof which i% ocoupied as, oOr |
designed or intended for occupancy as, a reésidence by one

or more Tamdlies, @mé any vacznt land whichiis effered for
Sale o hadise Ter Glhe conskruction o locatien thereen ©r amy
Sueh busldips, strueture,; or porktion. thersof." 493 UiaiS 0 Eii
§3602 (b) .



manner of the sales or rental services of any real estate

i, O PEEEEH - .. 42 U.5.C. §3603 (b) (1) {A).

of federal owncrship; 42 U.5.C, 53603(a)(1}. After December
31, 1968, it applies to all other dwellings, cxcept for two
exemptions. 42 U.S.C. §3603(a)(2). One of these exemptions
is for any single-family house sold or renﬁea by an owner.

42 U.S.C. §3603 (k) (1). After December 31, 1969, the Act
applies to any single-family house sold or rented by an

owner "if such house is sold or rented...[with) the use in any

broker, agent, or salesman, or of such facilities or services
of any person in the business of selling oxr renting dwellings,

or of any employee or agent of any such broker, agent, sales-

The defendants argdé_that they come within the
exemption accorded to the sale or rental of a single~family

houwse for the wear of 1969. Particularly, they coentend that

for the ycar of 1969, a real estate broker or agent is included

within the exemption for a single-family house. They claim

that since the sale or rental of a single-family house with

the assistance of a real estate broker or agent is specifically’

included in the Act for the perxriod of time after December

31, 1969, the 3ale or rental of such a house with the aid

of real estate men is implicitly exciuded hEidr o that tims.
The Court need not reach the validity of the defendants

contention. The Government alleges that the defendants

engaged in discriminatory conduct in regard to vacant land in

the Lake Lucerne subdivision and.with respect ﬁo all the

houses in the subdivision. The Court finds that the exemption

accorded to a singlu-famiiy house for the year of 1969 is not

applicable to vacant land nor to a subdivicion as an entity.

t



Thus, notwithstanding the alleged exemption, the Government

has still stated a claim for relief against the defendants.
As for the second issue’, that is the constitutionality

of 42 U.8.C. 63604 (c),

the Court finds that it is consti-

tutional.

The section reads as follows:.

“To male, nrint, or publish, or caunse to be made,
printed, or published any notice, stataeament, or
advertisomeis, with respect to the sale or rental of
a dwelling that indicates any prefexence, limitation,
gk dise N inamien based on race,; celer, religion,

¢F Rmallosal drigin,; or zn intentiom 0 make any sueh
Ereiecense, limitation, or disdrimimation.”

The Court fanS that the statute is not void for vagueness.
This sectien is not violative of the Pirst Amendment.
The defendants'

other coritentions in regard to theirx

motion are also without merit

Accordingly, the motion to dismiss the complaint is

A
A/fof? #fzf
- ;7/%‘/“’““/«,‘, r?? L «»/%

’AV“anW B. o 06 :
United States District Judge

denied in its entirety.
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