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IN THE UNITED STATES DISTRICT COURT

UNITED STATES OF AMERICA,
Plaintiff,
gk

THE EXECUTIVE COMMITTEE OF

THE DEMOCRATIC PARTY OF GREENE
COUNTY, ALABAMA: J, E. CAMERON,
Chairman of the Executive Com-
mittee of the Democratic Party
of Greene County, Alabama;

J. DENNIS HERNDOMN, Judge of Pro-
bate for Greene County, Alabama;
MAPLLSEQRIMER G, 1S KIHG, R Dl
CABLES, individually and as mem-
bers of a class; THE EXECUTIVE
COMMITTEE OF THE DEMOCRATIC
PARTY OF SUMTER COUNTY, ALABAMA:
IRA& B, PRUITT, SR., Chairman . of
the Executlive Committee of the
Democratic Party of Sumter
County, Alabama; WILRBUR E.
DEARVMAN, Judge of Probate for
Sumter County, Alabama; A. B,
STUTTS, JAMES WEATHERLY, A. O
CAMPBELL, individually and as
members of a class,

Defendants.

UNITED STATES OF AMERICA,
Plaintiff,
V.

THE EXECUTIVE COMMITTEE OF

THE DEMOCRATIC PARTY OF MARENQO
COUNTY, ALABAMA; J. C. CAMP,
Chalrman of the Executive Com-
mittee of the Democratic Party
of Marengo County, Alabama;

R. J. WESTBROOK, Judge of Probate
for Marengo County; DAVID P. HQLLEY

JAMES G. MecCOY, JR., and THOMAS
H. MILLER, individually and as
members of a class,

Defendants.
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NORTHERN DISTRICT
OF ALABAMA,
WESTERN DIVISION,

CIVIL ACTION
NO. 66-321

SOUTHERN DISTRIC
OF ALABAMA,
NORTHERN DIVISION,

CIVIL ACTION
NO. 4086-66
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FINDINGS OF FACT

(1) On October 28, 1965, the Attorney General of the
United States designated Greene County, Alatama for the appotr.ti-
ment of federal examiners pursusni %o tha Voting Rights Act of
1965.

(2) ©n August 9, 1965, the Attorney Germeral of the TUnited
States designated Marengo County, Alakama for the appointment of
federal examiners pursuant to the Voting Rights Act of 1965.

(3) On May 3, 1966, the Attorney General of the United
States designated Sumter County, Alatama for the appointment of
federal examiners pursuant to the Voting Rights Act of 1965.

(4) On May 3, 1956, the Democratic Party primary elections
for federal, state and local officials were held in Greene,

Marengo, and Sumter Counties, Alaktama.

(5) On that date, the Attorney General of the United States,

acting upon authority allegedly derived from Section 8 of the
Voting Rights Act of 1965, placed federal otservers at the poll-
ing places in the aforementioned counties,

(6) The Attorney General sought to have the federal ob-
servers view the process wherein a citizen who was unatle to
mark his ballot for himself received assistance from state
election officials in the marking of his tallot,

(7) Authorities responsitle for the administration of Ala-
tama laws governing elections in the aforementioned counties con-
sulted with attorneys and, after such consultation, informed the
Attorney General that federal observers would not te permitted to
observe the electlion inspectors assisting those who were unable
to cast their votes without such assistance.

(8) On May 18, 1966, the United States instituted suit in
this court pursuant to the Voting Rights Act of 1965, and seeks
injunctive relief that would preclude the defeundants from denying

the observers access to this prucedure nf the election,
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CONGLUSTONS Of LAV

This court acquires juriscdiction pursuant to Section 12(
of the Voting Rights Act of 1965 wheorein the Aistrict courts of.
the Unlired States are given jurisdiction over proceedings insti-.
tuted under Section 12. Under Section i2(g), injunctive relief
is permitted in order to secure compliance with certain sections
of the Voting Rights Act of 1965, namely Section 11{(b). That

Section provides:

"No person, whether acting under color of law

or otherwise, ....., shall intimidate, threaten, or

coerce any person for exerc181ng any powers o1’ duties

under Section 3(2),6,5,9,10, or 12(e).'
Section 8 of the Act specifies the functions of a federal observer
and is the authoritative bases for the Government'!s contention
that the statute provides for the presence of federal observers
when a person who is unable to mark his ballot receives assistance
from state election officials.

The defendants have filed motions to dismiss each of these

cases and assert the unconstitutionality of Section 8 of the

Voting Rights Act of 1965. In South Carolina v. Katzenbach,

383 U.S. 301 at 316 (1966) the U, 3. Supreme Court specifically
stated that judicial review of Section 8 of the act will have
to awalt subsequent litigation.

In United States v. Executive Commiﬁtee, F. Supp. e

(S.D. Ala, May 24, 1966) this court was called upon to decide
the constitutionality of other provisions of the Voting Rights

Act which, like Section 8, were expressly excluded from the
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200p0 of . the Unlted Shates uupz*crﬁ Court'e judielsl veview

in South Carollna ta Katzenooch, supra, ‘In United Stafes Ve

Executive Commlttee, supra, this 00u¢t cppcluded that the

koo

United Steves Surieme Court haf Jpplléd tradltzonal concep

“e’a“*"ﬁ “w 2 exercise of Congr3331onal power as enume“n ad

in McCulloch v, Maryiand, h Whss s, \17 U.s. ) 316 321 (1819)

in its upholdlng of certain sections of the Act in South

Carolina v. Katzenbach, supra. The sole question in this-

review 1s whether or not the power sought to be exercised
by the federal observers snd the means of securing the
exercise of that power are appropriaste and plainly sdapted to
the end of prevention of sbridgment of the right to vofe as

- protected by the Fifteenth Amendment.

Turning to the power sought to be exercised and its
statutory basis, Section 8 of the Act provides:

A "Whenever an examiner is serving under this Act in
sny political subdlvision, the Civil Service Commiscsion may
assign, at the request of the Attorney Generazl, one or more
persons, who may be officers of the United States, (1) to
enter and attend at any place for holding an election in such
subdivision for the purpose of observing whether persons who
are entitled to vote are being permitted to vote,......
Section 1y (¢)}(1) provides:

"The terms 'vote'! or ‘'voting' shall include all action
necessary to make a vote effective in any primary . . . elaction,
including, but not limited to, ...... other action required by

- law prerequisite to voting, casting a b2llot.sesssa"

‘When considering the grant of asuthority in Section 8 to
observe whether persons are being pefmitted to vote in light
of the broad definition of "vote" found in Section 1y (e) (1),
1t would appear that thera is stetutory suthority to euthorize

the request made by the Attorney Generél, and this court so

finds.
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Thus, the confliet between assertiony of state and federal
avthority as exict here are cast in the form of a question as to_
what extent ¢2n the state's right to maintain election procedures
(i.e.#tne.secrecy of a ballot) be abrogated by Congress acting
under authority allegedly derived ivom the Fifteentin Amendment to

the Uniteld States Constitution.

Tn Cawilncton v, Bashy 38011959, at. 91 (1964), - the U.8\
Supreme Court reaffirmed the following language from Pope v.
Williams, 193 U.S. 621, at 632 (1903) when it quoted as follows:

"In other words, the privilege to vote in a State

is within the jurisdiction of the State itself,to

be exercised as the State may direct, and upon

such terms as to it may seem proper, provided, --

of course, no discrimination is made between in-

dividuals . in vielation of the'Pederal ‘Constitutioni”
The Court further stated, ",..the States have long been held to
have broad powers to determine the conditions under which the

right of suffrage may be exercised." (Carrington v. Rash, supra,

at 91). Acting within this sphere of state authority to regulate

elections, the Alabama Code provides as follows:

"Every .voter in Alabama shall have the right to
vote a secret ballot, and that ballot shall be
ent Seerat and ‘invielate." Title 17, Ses. 156,
Code of Alabama (1940)(Recomp. 1953).

At Title 17, Section 359, Code of Alabama the procedure for
assistance to voters who are unable to read when voting by paper

ballot is s€abed,  Title 17" Seec. 107, ggge,of Alabama, gives the

procedure in such an instance when voting is conducted by machine.
In essence, the statutes provide that the person who is unable to
read or mark his ballot may request assistance and take an oath,
attesting to his incapacity, and then the two offidials shall pro-
ceed to assist the voter.

It therefore appears that the right to a secret ballot pro-
vided by the State of Alabama is subject to certaln practical lim-
itations where such secrecy is impéssible,as In the case of an 1l1-
literate asking assistance or a person voting by abseunlea hallut.
However, the fact that the state has recognized exceptions to the
right to a secret ballot does not mean that the right is to be
loosely protected. It is noteworthy that in no instance doesg an

Alabama citizen lose his right to a secret ballot without

XERO | XERO

action o Hi8 PAYICOYh cmm e e em e s oen JOOPYIL L L el e e

o e . DT TR . pin s —

. !

XERO
cony



v 4 o : b sl R a0 . % L ™
xa02 § Ag00 © iidoo) xd0o W
S - e 083X e

which constitutes intentionzl relinquishment of that right.

TlhEletly = Gan. 107, 359, Code of Alabame provides that each

voter must reguest that assistence which diminishes the sc-
crecv of his ballot. It therefore uppears that the secrecy
of a ballot can be compromised provided it is done at the re-

quest of the voter.

LRl (T)he statutory provisions for the pre-

servation of the secrecy of the ballot is for the protection
of the voter against the conduct of others, and in no manner
is intended as restrictive of any voluntary act of his own."

Lett v. Dennis, 221 Ala. 423, 129 So. 33 (1930).

I do not think Section 8 of the Act gives authority to
require cquulsory diminution of %the secrecy of all the bal-
lots, and indeed of those who belong to the class composed of
illiterates needing assistance in voting. Simply because many
who belong to that class also belong to the class of those who
owe their franchise to the Voting Rights Act of 1965, is ne
Justification for permitting federal observers to observe

every ballot cast by an llliterate with the assistance of

election officials. Requiring members of this class to have

their ballot viewed by an agent of the federal government
request

without the voter's express Ldoes not appear to be the ex-

ercise of means which are appropriate and plainly adapted

to the end of elimination of discrimination in voting.




The seerecy of the ballot is one of the fundamental civil
liberties upon which a democracy must rely most heavily in ord-r

for it to survive, The compulsory ecompromise of that secrcoy

-
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will nesnestolerated and any illiterate citizen of thia state
who prefzis to vote only in the presencz cf state officials shall
cpntinue to enjoy that right. :

The purpcse of federal observers, as stated by one of the
sponsors of that portion of the act, is"to observe and report back
any corrupt practices which prevent persons certified as eligible
voters from casting a ballot and having their votes counted".
SRNCak s SRe e, 10627 ( Dadly Bdi May 19, 11965).) In 'this context,
the function of a federal observer appears to be a constitutional
exercise of Congress! authority to enforce the Fifteenth Amend-
ment within the standards set by §93§Qﬁ§§§9}}2§vy;mﬂi§§§EE§EEQ
supra. Recognizing that the presence of federal obsewers is
Justiflable under some circumstances and balancing this against
the protection of the secrecy of fhe ballot under state law, this
court finds that any illiterate voter may request the presence
of a federal obsérver while he casts his ballot and such request
shall be granted by the election officials if such observer 1is

available, It is true that Title 17, Sec. 359, Code of Alabama

states that no more than two people can.be present during this
voting procedure., However, certain state regulatory authority

has been supplanted by the Fifteenth Amendment. The Supremacy
Clause of the United Statec Constitution requires that this pro-
cedure of Alavama law gilve way to enforceuwmeut of the Voting Rights

Act of 1965,
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_DECREE
mhe Defendants are to allow fzderal observers to be
prescnt as an illiterate requesis assistance in casting his

balict and during the marking ol that ballot, provided the

.1lliterate voter requests the presence of said observer,

Inasmuch as: the defendants in their pleading and indeed

in open court stated that the court's finding would be carried

oucito the letter without the necessity of an injunction, fthe
court sees no need for an injunction ﬁo issue. However, fhe
Court does. retain Jurisdiction for such further orders as it
deems fit.

DATED this the 27 day of May, 1955.

DANIEL H. THOMAS

STALE

SOUTHERN DISTRICT OF ALABAMA,
SITTING BY DESTGNATION FOR THE
NORTHERN DISTRICT OF ALABAMA,
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