/f | TN THE UNITED STATES DISTRICT COURT
TR HE MORTHERN DISTEICT OF ILLINOLS
EASTERN DIVISION B

MARION DU BOSE and ROSETTA DU BoSE,
g Leliald of themselves and all
others similarly situated,

plaintiffs,

A

No. 69 ¢ 422
WM. E. GOREY REALYTY, WILLIAM E. GOREY

and unknown' owners of WM. E. GOREY
REATITY :

gelfendants.
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This csuse came on to be held before this CODTv on
Hhe com?lainf af plaintiffs ahd on the answers of def
After a trial held on April 23, 1969, in which the testin
6f witnesses, other evidence, and argument of counsel w |
sented, the Court ;

P wikseut @ judy fownd fox the
g&ainst the e and om June 17, 1959, issued g
Opinion in support of its judgment.

It appearing de the Court that the defends
the foxeh in The couplaint. SUCCLflﬁ 11y thc defendants
o the pladwiifie bomess they bad available
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s 8P LS dlainliffet rase. 16 18 then

D, thas WILLIAN B, @GOREY REALTY, and

4 g WTLLIAM E.
cheinr N

QORBY. and thelr agents, servapils, cnployees sad-ouBOrmeys, . and

&L other peraons in acltivs Eenst and saFticipgation with the
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el . relusins to
Slow or sell to the plaintiffs, Marion and Ros

tta Du Bose, homes
that are available for salc;

gad 1% iz Puprther

ORDERED, that the defendants, WILLIAM E. GOREY REALTY,
and WILLIAM E. GOREY, be and hcrcby arc—pafmanbntiy GH]O)H“Q fron

e s:ng to show or sell homes that are available

far sale to any
other prospective purchasers because of

such prospective purchasers?
race or color, and it is further

13

ORDERED, that the costs of this proceeding shall

1 be taxed
against defendants
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United States District Judge
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N THE DNIYED -STATRS DISTRECT COURT &~ . o
FOR THE ROBRIHERN DISTRICT OF JLLINOILIS ~ i.ﬂj}“

: e 30 A
EASTERN DIVISION : I Fia s =
NI
i .«/ 10~
: o e
. by : £ AT:_ OJ
RTON DE BOBE, at al., )£L§E5$QC()
s ) ) /{, IA/E-' .....
Sl S
Plainitiffs, ) kaﬁiiﬁm
} Lorg
VG- } 1 SO L 422
)
Wi, B, GOREBY REALYY, et al., J
3 gt R )
Defendants. )

MEMORANDUM OPINTON

Warien @ad Reosetta DuBose axe Négroes who ré}
s ide in suburban Maywood, Illinois. As a_par£ of a
general program to evaluate brokers' compliance with
the civil rights statutes, the DuBoses visited thg
William E. Gorey Realty which refused to show them its

.

Listings. &ince.racial discrimination is readily apparent,
an injunction will be issued to prohibit future violations
by the defendant, William E,. Gorey, wh?}aas been doing
business ag William E. Gofcy Realty.

In théir civil rights complaint, plaintiffs
also seek punitive damages. After ddscribing the factual
backgrowmd more folly, the opinion will discuss (1) the

an exemplary dawage award.



L

T Backgrdun@

On February.9, 969, The plaintif%s-and several
@Ehar legro and white citizens were asked by an ovganigmer
named Claude Howard to "test' numerous real estate‘Brbkers.
After specifying that the DuBoses were to visit Gorey
Qeélty, Mr. Howard informed them that ﬁrospéctive white
home buyers woulg adse calk on. the defendants. The/ im-

d ividuals hoped to determine whether racial discrimination

existed.

£}

At Gorey Realty, the plaintiffs were required
to complete a financial statement. Mr. Gorey then ex-

plained that his realty company had no homes for sale that

-

<

met plaintiffs' needs, but that the DuBoses would be called

¢ b

1L hemcg became ayallable. Corey Realty did not there-
after combact the plaietifis. Another Wegro, Mre. Cecile

Woodward, also visited defendant's office on February 9,
B

1969. She received a similar negative response,.

In contrast, when the white citizens asked the

“

S T o

defendant about homes, they were promptly given a listing

of several homes within the same general price range

specified by plaintiffs. The prospective white purchas-
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ers were not required to complete a financial data sheet.
galiounin’ calls were made to the whikte citizeas by de~

~,fendént’é sales personnel subéequent to-the February 9,
; 809 wiaic.

After the visits to several real estate brokers
had been Finiched, tha plaintiffs and the other testers
reassembled and completed reports describing their fipnd-
iwos. Abeowt Cwe weeks later, a complaint, prepared in
advance without the plaintiffs’ knowledge or consent, was
produced and exhibited to them. The DuBoses then elect-
ad to dagtrtete thle lawsyit. It ig.elear frowmthe fore-

c

going that the February 9 visits to Gorey Realty made by

b

plaintiffs and others were thus only one aspect of a

larger, pre-arranged plan to test and enforce brokers’
M *

-

complionee with the elwvil richts statutes.

1. Peerinilipaties

The evidence clearly shows that defendant's

refusal to show the plaintiffs its residential listings

<

L Whie il has jurisdietion te deteyilne the. controversy
since the DuBoses were financially able and generally in-
terested in purchasing a home. Having considered a new
residence gince 1966, the plaintiffs had previously con-
gulted other real eatate ageneies, although not in the
Mesiiehaster aved. '




was motiwated solely by the DuBose's race. This dis-

3

crimination directly contfaﬁeﬁed both £ he 1968‘éivil
rights stattte and the related 1866'1egislation. The
formew adt declaxés explicitly that-?itlshall be'unlaﬁ~
Bl - '

it

(ah). e wepresent to any pevson because
o kaee, coler, weligion, sr uational
grinin that any dwelling is not avail-
able for inspection, sale, oxr rental
when such dwelling is in facit so avail-
‘ ablte, ™ :
&

v

v 5 4 . :
L7 B.8.6. § SG604(4). Similarly, the 1866 statute guavantees
equal treatment for all citizens as follows:

811 citizens of the United States shall
have the same right, in every State and
TerritCony, |8 1y enjeyed by white eitfimzens

% Defendant conbends Ghat sectien 3604 reguires all
prospective purchasers to be bona fide buyers before
diserininaticiy ¢an be satablished. Subsection (a)
containg ach 4 -limitation:

: 7

"It shall be wmlawful -] (a) to réefuse to sell or

vent AFEEe BhG mekdue of 4 bona fide offer, or to re-

fuge e neaptiate foxr the sale or rental of, or other-
wise make unavailable or deny, a dwelling to any person
because B dace. coler, valigion, or mational erigin.”

None of the succeeding subsections, however, have the
hong fide" Eestriction, thus indicating that Congress
only iniehded o meguire & bopa fide offer in situations
where the actual owner of the property refuses to sell
or rent. ‘ i '
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v theveof to inherit ., purchase, lease, sell,
hold, and convey real and personal prop-
erty." kR

3
did Bog.C. - § 4982,

T provent future discrimination by the de-
- fendant, a permanent injunction is required. The 1968

x

legislation expressly provided that "[tlhe court may grant

g8 weliar 'y . Jiany peraanant or temporary injunction . .. e
f2 W g 0.0 3G la). See Jones v, Mayer, 392 U.5. 40¢,

&%6 - p. 13 [198F) .

5. v

In addition, e dinjuiction will forbid the

Bo= I

defendant to discriminate against any and all prospec-

tive Negro home purchasers as a class. Since the de-

fendant's conduct was motivated exclusively by the plain-
tiffs' race,

"the party opposing the class has acted or
refused to act on grounds generally applicable
to the class, thereby making appropriate final
REgunetive weldel . .. . with xespect to the
class asg a whole."

.
-

% Tse section pirehibits "all vacial discrimination,
whethey o1 weot under color of lavy, with respect to
the rights enumerated therein--including the right to
purchase or lease property." Jones v. Mayer Co., 392
V.8, 0%, 436 €1968) .




il

) ; ;
R 2 3(bY(2). See Advisory Committee's Note, 39

. o8 5 by :
w B8, 102 (1966) . As snplalved in Potts we Flax, 313 F

284, 288~289 (S5th Cir. 1963):

"o fthe complalat]. sought obiiteratipu =
W HdE aeiidey of o ... ¥acial Qizewinilog~
tion . . . . The case therefore had those
elements which are somelimes suggested as
a distinction between those which are, or
Aite WO . appreprisle as g glags SUll . . o
e i il el il tha class de At uiigs
sought and cbtained was a good deal more.
than something merely appropxidte . . . .
By the very nature of the controversy, the
AbEagk 18 98 the vnconstitutiounal practice
gf waridl dlscrininatton. Onece that is
Sesamtl fo cxiat, the Cowrt must ordar—tlat
it be, discontinued."

B 1

Sce wlion Ay 0. Tatitareon, 3723 T.2d 200 (5ea Cir. 1963);

}—.!
D
& 31
]
R

Behnean v, Beard oFf Trustees, 311 P.2d 107 (4th Cir.

e

2 Barvan & Tndtegeff 8 562.1 (Wright «d. 1961).

L)

4 Furthermore, the members of the class are so numerous
ghat jJobader of alll members ig impractieable; there are
questicns of law 6r faet common to the class; the claims
of the representative plaintiffs are typical of the claims
of e elaia; aul the #epreventative parties will falrly
and adequately protect the interests of the class. The
plaintififs’ requested class action 1s’ therefore appropriate.

"Illustrative [of subsection (b)(2)] are various actions in
e @ Leiialits fleld where @ paxiy *is charged with dis-
criminating unlawfully against a class, usually one whose

members are incapable of specific enumeration.”

(6]

Bl



TII. Punitive Damages

Y

e1y3n0 upon the 1968 and the 18066. statutes,
platatiffe dlse request pumitive damqoes° s latter
legislation, however, does not permit a damage award.

As explained in Jones v. Mayer, 392 U.S. 409, 414 & n.l4

(1968) :

"[Allthough it [the statute] can be’
enforced by injunction, it contains no
provision expressly authorizing a federal
“gourt to ordex the payment of damages.

. «

"In w eunmt ., on tha faets alleged in the

O
3 0 20

present complaint, would the petifioners...
be entitled to punitive damages:'"®

In the 1968 Act, Congress expressly declared
thet e conme uey erant 2s relief . . . not mbre
Bham ST 000 plaiEi e ddages . . .7 42 U.B5.C.. § 3612(c),
thus'authori;ing an exemplary.award even if there is no wil~
ful or wanten conduct. In determining whether punitive
démages are appropriate, two competiug factors are rele-
vant., First, real estate brokers may continue their dis-
crimination against Negroes, despite its illegality, if

e

6 Although the Supreme Court did not exdl ude punitive
damages for wilful and wanton cond ~t, the defendant's
pefusal on Pebruavy 9 to asgist Ne voes did not demonstrate

such oppressive or malicious indi! wice te the plain-
tEEr e riglvie a5 o' justify an ex vy awayd. Compare
Philadelphia, Wilmington, and Bal! o R P ﬁglgl&L,
Gt iy PPN I s “/u-xhv-ra'\-'—-‘ b ”—- 9 (B P ) o) R el e

2t i R O 2 S S AL I G S e TS ORI S

550, 562-565 (1.886).
“,I'H



the only sanction imposed is injunctive relief. On this

basis, an additional damage penalty might be a useful

“deterent. .On the other hand, potential plaintiffs should

1

wet ‘beable we wisit five oz six brokers in am affericen
and collect punitive damages from ecach of them. "The basic
objcctivq of the 1968 1égislation is tb help destroy segre-
gaﬁed housing, ﬁot to onfich persons whé secek its enforce-
ment by pfivate achions .

In the instant controversy, the latter considera-
£ion cutweighs the formér favtar., 'As a result of the da-
fendant's February 9 discrimination, he will be very
i

effectively prohibited from further violations of the

-~

giwil wighie stapieas. - Lltheugh the plaintiffs were
generally im.the market for a new home, they did not
specifically want to purchase a residence from Gorey

Realty. Rather, they were evaluating brokers' practices.

7

Plaintiffs have thus not been inconvenienced or injured

in the way that an actual potential home buyer could have

“ "

been. Papitzve damases are Chevefore inappropriate in

thiis  pareieulsr eise.



Plaintiffs will prepare and submit a proper

e

grder within five days.
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United States Distriet Judge.
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