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IN THE UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

Nos. 89-1694, 89-1740

UNITED STATES OF AMERICA,

Plaintiff-Appellant/Cross-Appellee

V.

BOARD OF EDUCATION FOR THE SCHOOL DISTRICT
OF PHILADELPHIA,

Defendant-Appellee/Cross-Appellant

and

COMMONWEALTH OF PENNSYLVANIA,

Defendant-Appellee

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIEF FOR THE UNITED STATES AS CROSS-APPELLEE
AND REPLY BRIEF AS APPELLANT

STATEMENT OF JURISDICTION

This is an appeal from a final decision of the United States

District Court for the Eastern District of Pennsylvania in an

action brought by the United States to enforce Title VII of the

Civil Rights Act of 1964, as amended, 42 U.S.C. 2000e et sea.

The district court had subject matter jurisdiction over this

action pursuant to Sections 706(f)(3) and 707(b) of Title VII, 42

U.S.C. 2000e-5(f)(3) and 2000e-6(b), and 28 U.S.C. 1345, 2201 and

2202. This Court has jurisdiction over this appeal pursuant to

28 U.S.C. 1291.
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STATEMENT OF ISSUES

A. Issues in the United States' appeal:

1. Whether the district court erred in ruling that the

Commonwealth of Pennsylvania is not an employer and therefore not

subject to liability under Title VII of the Civil Rights Act of

1964, as amended, 42 U.S.C. 2000e et seq., where a Commonwealth

statute requires local education agencies to discriminate against

their employees and applicants for employment.

2. Whether the district court erred in ruling that the

enforcement of a discriminatory statute by the Philadelphia Board

of Education and the Commonwealth of Pennsylvania did not

constitute a pattern or practice of discrimination in violation

of Title VII, because the statute was not uniformly enforced.

3. Whether the district court should have ordered

injunctive relief against the Commonwealth.

B. Issue in the Board's cross-appeal:

4. Whether the defendants' observance and enforcement of

Section 11-1112 of the Pennsylvania Public School Code is

contrary to Title VII.

STATEMENT OF THE CASE

The proceedings in this case are set out in detail on pages

2-6 of the United States' opening brief.

STATEMENT OF THE FACTS

The facts are set forth in detail on pages 6-16 of the

United States' opening brief.
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STATEMENT OF RELATED CASES AND PROCEEDINGS

This case has not been before this Court previously. Moore

V. READS (C.A. No. 88-7406), involving similar issues, is pending

in the United States District Court for the Eastern District of

Pennsylvania.

STATEMENT OF THE STANDARD OF REVIEW

The United States contends that the district court erred as

a matter of law in making the rulings that are the subject of its

appeal. The defendants also contend that the district court

erred as a matter of law in the rulings that are the subject of

the Board's cross-appeal.

INTRODUCTION AND SUMMARY OF ARGUMENT

The United States' opening brief addressed the issues raised

by the United States' appeal: whether the district court erred

in ruling that the Commonwealth was not liable and in ruling that

the defendants had not engaged in a pattern and practice of

discrimination. In this brief, we reply to the Commonwealth's

response to those issues and respond to the issue raised by the

Board's appeal: whether the district court erred in ruling that

the defendants' observance and enforcement of the Garb Statute,

Section 11-1112 of the Public School Code, was contrary to Title

VII.

I. The district court erred in ruling that the Commonwealth

was not liable because it does not directly employ the Board's

The Board's brief did not address the state liability or
pattern or practice issues.
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teachers. The Commonwealth is responsible for the education of

all public school children in Pennsylvania and, while it has

delegated the implementation of this responsibility to local

school authorities, it still exercises substantial control over

the terms and conditions of employment for public school

teachers. It should be held liable under Title VII when it

requires local school authorities to discriminate.
II. The district court correctly concluded that the

Pennsylvania Garb Statute violates Title VII. The statute

prohibits public school teachers from wearing "any dress, mark,

emblem or insignia indicating the fact that such teacher is a

member or adherent of any religious order, sect or denomination."

Pa. Stat. Ann. tit. 24, 11-1112 (Purdon 1962). Defendants

interpret and apply this statute broadly to prohibit the wearing

of such religious symbols as crosses and Stars of David as well

as such attire as Mennonite bonnets, the headscarves worn by some

Muslim women, and yarmulkes worn by some Orthodox Jewish men.

The district court was correct in ruling that the Garb Statute is

contrary to Title VII and that the Board violated Title VII when

it refused to permit Alima Reardon to teach while wearing

religious attire. Title VII prohibits discrimination on the

basis of religion. In a case such as this one, where the

challenged policy is overtly discriminatory, and the employer is

not asked to accommodate a religious practice but rather to stop

discriminating, the defendants cannot prevail unless their policy

fits within the "extremely narrow exception to the general

R
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prohibition of discrimination" (Dothard v. Rawlinson, 433 U.S.

321, 334 (1977)) set forth in the bona fide occupational

qualification defense. To do so, they must show a basis in fact

for their contention that the statute is necessary to avoid an

endorsement of religion in the public schools, that "all or

substantially all [teachers wearing any dress or symbol that

indicated their religion] would be unable to perform safely and

efficiently the duties of the job." Western Air Lines, Inc. v.

Criswell, 472 U.S. 400, 414 (1985).

Defendants' contention that the Garb Statute is justified by

a legitimate interest in avoiding the appearance of endorsing

religion is unsupported by the record and is pretextual. The

statute was enacted for the discriminatory purpose of preventing

Roman Catholic nuns and priests from teaching in the public

schools of Pennsylvania. Defendants cannot justify such a

discriminatory statute on the ground that they now purport to

have a legitimate reason for enforcing it. The defendants'

argument that the statute is necessary to achieve the asserted

purpose is also belied by their almost total failure to ensure

that the statute is enforced and by the lack of evidence that the

wearing of religious garb by teachers in the wholly secular

environment of a public school has had or could have the adverse

effects they envision.

Nor is the Garb Statute required by the Establishment

Clause. The Constitution does not prohibit the acknowledgement

and accommodation of religion, even in the public schools. The
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wearing of religious garb by teachers would convey no religious

message and create no symbolic union of church and state.

Because defendants have failed to show that a ban on religious

garb is necessary to avoid the endorsement of religion by the

state, the individual rights of teachers to observe their

religion guaranteed by Title VII, should not be abrogated.

ARGUMENT

I

THE DISTRICT COURT ERRED IN RULING THAT THE
COMMONWEALTH WAS NOT LIABLE FOR A VIOLATION OF
TITLE VII

Relying on George v. New Jersey Board of Vet. Med.

Examiners, 635 F. Supp. 953, 956 (D.N.J. 1985), aff'd, 794 F.2d

113 (3d Cir. 1986), the district court ruled that although the

Commonwealth fits the statutory definition of employer, it was

not the employer of Alima Reardon, the Philadelphia school

teacher barred from teaching because of her religious garb, for

purposes of liability under Title VII (see A. 35). As explained

in our opening brief (see U.S. Br. at 17-22), however, under

Title VII the term employer includes an entity that significantly

controls the terms and conditions of employment even if the

entity would not technically fall within the definition of

employer in the common law sense. This principle is particularly

applicable where a state government exercises substantial control

over the employment policies of its subordinate local

governmental bodies, which it has created, and which are carrying

out functions delegated to them by the state.
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Contrary to the Commonwealth's contentions (see Commonwealth

Br. at 19-22), the Commonwealth's involvement in the employment

process here is not only much more extensive but is fundamentally

different than that of the licensing board in Geor ge. The New

Jersey Board was authorized to regulate the practice of

veterinary medicine in New Jersey and to examine and license

veterinarians. See N.J. Stat. Ann. 45:16 (1978). But while the

New Jersey Board's revocation or denial of a license could affect

an individual's employment opportunities, it had no authority or

responsibility to employ or to regulate the actual employment of

veterinarians, to provide veterinary services, or to pay a

portion of the salaries of veterinarians. Here, in contrast, the

Commonwealth is charged by the Pennsylvania Constitution with the

responsibility for providing an education to the school children

of Pennsylvania. Pa. Const. Art. 3, Sec. 14. It has partially

delegated this responsibility to local school authorities, but

has retained the authority to control directly the employment of

teachers in great detail. In addition to providing for the

certification of teachers (Pa. Stat. Ann. tit. 24, 11-1201 et

seq.) (Purdon 1962), the Public School Code requires local school

authorities to employ sufficient staff to operate their schools

(§ 11-1106); authorizes the employment of special and temporary

teachers (§§ 11-1107, 11-1108); establishes minimum

qualifications for teachers and other professional staff (§ ii-

1109); bars the employment of relatives of school board members

(§ 11-1111); prohibits teachers from wearing religious garb or
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symbols (§ 11-1112); prescribes the form of the employment

contract (§ 11-1121); specifies the grounds and sets forth the

procedures for termination, suspension and reinstatement of

employment (§§ 11-1122-1132); establishes minimum salary

schedules, with special provisions for teachers with additional

degrees and teachers of special subjects (§§ 11-1141-1154);

creates an entitlement to and prescribes the terms of teachers'

sabbaticals (§§ 11-1166-1171); sets forth the rights of teachers

serving in the military (§§ 11-1176-1181); and requires the

convening of and attendance by teachers at regular teachers'

meetings (§§ 11-1186-1194). Finally, the Commonwealth pays a

part of every public school teacher's salary by subsidizing the

income of local school districts (Pa. Stat. Ann. tit. 24, Art.

XXV). Under these circumstances, the Commonwealth directly

controls the terms and conditions of employment for Pennsylvania

public school teachers, and should be held liable when it

requires its local subdivisions to discriminate.

The Commonwealth's argument that it is unnecessary to impose

liability upon it to afford complete relief to the victims of

discrimination (Commonwealth Br. at 22-23) is incorrect. Relief

in a Title VII case consists not only of make whole relief, such

as back pay or reinstatement, for the individual victims, but

also of injunctive relief to prevent future violations. Where,

as here, a state statute requires local authorities to

discriminate, the state should also be held liable so that its

enforcement of the statute can be enjoined. Nor is it persuasive
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to point to Section 707 of Title VII, 42 U.S.C. 2000e-6, which

authorizes pattern or practice actions by the Attorney General.

While we agree with the Commonwealth that it was subject to

liability under Section 707 regardless of whether it was

Reardon's "employer," that does not mean that complete injunctive

relief, against those responsible for a policy of discrimination,

should not also be available in private actions and in Section

706 actions brought by the Attorney General or the Equal

Employment Opportunity Commission.21

II

DEFENDANTS' OBSERVANCE AND ENFORCEMENT OF THE GARB
STATUTE VIOLATES TITLE VII

A. Defendants' Observance and Enforcement of the Garb
Statute Explicitly Discriminates on the Basis of
Religion.

Section 703(a)(1) of Title VII of the Civil Rights Act of

1964, 42 U.S.C. 2000e-2(a)(1), declares it unlawful for an

employer "to fail or refuse to hire or to discharge any

individual, or otherwise to discriminate against any individual

with respect to his compensation, terms, conditions, or

privileges of employment, because of such individual's

While the Commonwealth contends that it is not liable for a
pattern or practice of discrimination because the Garb Statute is
not contrary to Title VII, it does not defend the district
court's ruling that there was no pattern or practice here because
the statute was not uniformly enforced (see Commonwealth Brief at
25). The Commonwealth also does not argue that it is not subject
to liability as to its own employees to whom the statute is
applicable (see U.S. Brief at 26). Therefore, if this Court
upholds the district court's ruling that defendants' enforcement
of the Garb Statute is contrary to Title VII, the United States
is entitled to judgment against the Commonwealth as well as
against the Board.
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religion * * *•" Section 701(j), 42 U.S.C. 2000e(j), defines the

term "religion" to "include[] all aspects of religious observance

and practice, as well as belief, unless an employer demonstrates

that he is unable to reasonably accommodate to an employee's or

prospective employee's religious observance or practice without

undue hardship on the conduct of the employer's business."

1. In the usual Title VII action involving Section 701(j),

the plaintiff alleges that an otherwise neutral employment policy

conflicts with his or her religious observance or practice and

that the employer has failed to waive or alter the policy in

order to accommodate the employee. See, e.g., Trans World

Airlines, Inc. V. Hardison, 432 U.S. 63 (1977) (employer's

requirement that employee work on Saturdays conflicted with

employee's Sabbath); Protos v. Volkswagen of America, Inc., 797

F.2d 129 (3d Cir.), cert. denied, 479 U.S. 972 (1986) (same);

Bhatia v. Chevron U.S.A., Inc., 734 F.2d 1382 (9th Cir. 1984)

(employer's no-beard policy conflicted with employee's religious

practice). In such cases, the Supreme Court held in Hardison,

Title VII does not require the employer to accommodate the

employee's religious practice by violating the seniority rights

of other employees (432 U.S. at 78-83), or by bearing more than a

de minimis cost in terms of lost efficiency or higher wages, if

such costs are not incurred for other employees (id. at 84-85).

In analyzing the employer's duty to alter neutral rules, the

Court's emphasis was on neither permitting nor requiring the

employer to discriminate on the basis of religion (ibid.):
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Like abandonment of the seniority system, to
require TWA to bear additional costs when no
such costs are incurred to give other
employees the days off that they want would
involve unequal treatment of employees on the
basis of their religion. * * *

* * * [W]e will not readily construe the
statute to require an employer to
discriminate against some employees in order
to enable others to observe their Sabbath.

Here, in contrast to the policies at issue in Hardison and

similar cases, the Garb Statute is not a neutral rule that

incidently interferes with employees' religious practices.

Rather, it is more like the policy posited by the Court in

Ansonia Board of Educ. v. Philbrook, 479 U.S. 60 (1986). In that

case, a teacher challenged on Title VII grounds his employer's

policy regarding paid leave for religious observances. Under the

policy, a teacher was permitted to take up to three days of paid

leave per year for "necessary personal business." Id. at 63-64.

Because the three personal leave days could not be used for

religious observances, however, the plaintiff was required to

take unpaid leave for some of his religious holidays. Ibid. The

Court concluded that the validity of the employer's policy

depended upon whether it singled out religious practices for less

favorable treatment than secular activities. The Court remanded

for further fact-finding to determine whether the paid personal

leave days were broadly available for secular purposes while

denied for religious purposes. It observed that while generally

"[t]he provision of unpaid leave eliminates the conflict between

employment requirements and religious practices" (id. at 70),
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"unpaid leave is not a reasonable accommodation when paid leave

is provided for all purposes except religious ones. * * * Such an

arrangement would display a discrimination against religious

practices that is the antithesis of reasonableness" (id. at 71

(emphasis in the original)). Significantly, the Court did not

direct that on remand, the lower courts should examine the added

cost of providing leave on a nondiscriminatory basis. Since

there obviously would be some additional cost, the Court

implicitly rejected the idea that such a discriminatory policy

could nonetheless be justified by a showing of de minimis cost.

The Pennsylvania Garb Statute also expressly discriminates

against religious practices. Public school teachers in

Pennsylvania are barred from wearing religious garb not by a

general rule that prohibits teachers from wearing long sleeved

dresses, headgear, or jewelry, but by a rule that limits the

wearing of such garb or symbols only if they indicate the

teacher's religion. The Board, for example, permitted Reardon to

teach until it learned that her clothing had religious

significance (A. 79-81, 436-439, 541-544). Similarly, under the

terms of the statute, a teacher wearing a wig or a kerchief for

cosmetic reasons would be permitted to teach, while an Orthodox

Jewish woman wearing the same wig or kerchief for religious

reasons would not. Indeed, the violation here is not the

defendants' failure to "accommodate" employees' religious

practices by altering a neutral rule, but rather their

enforcement of a rule that applies onl y to religious practices.
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As such, it is "a discrimination against religious practices that

is the antithesis of reasonableness." Ansonia, 479 U.S. at 71.

The elimination of such discrimination was "the paramount concern

of Congress in enacting Title VII." Hardison, 432 U.S. at 85.

Because the defendants' policy here does not involve a

neutral rule that defendants must alter in order to accommodate

the religious practices of their employees, the undue hardship

test simply does not apply.V The defendants are not being asked

to "reasonably accommodate to an employee's * * * religious

observance or practice" (42 U.S.C. 2000e(j)), but rather to cease

applying a policy that singles out such practices for

discriminatory treatment. Title VII would not permit a private

business, for example, to refuse to hire a salesman who wore a

yarmulke on the ground that some customers would object -- even

if it could prove that in fact its sales would be reduced and

more than a de minimis cost incurred if the salesman were hired.

Such a case of disparate treatment, like the policy at issue

here, can be justified only by a much more rigorous standard.

2. Under Title VII the only affirmative defense to a claim

of disparate treatment is the bona fide occupational

qualification (bfoq) exception found in Section 703(e)(1), 42

2/ The undue hardship test is analogous to the business
relatedness defense, which is available to employers seeking to
justify neutral business practices that have a disparate impact
on a protected group, but which is not available as a defense to
a case of overt discrimination. Compare Wards Cove Packing Co.
V. Atonio, 109 S. Ct. 2115, 2125-2126 (1989), to Dothard v.
Rawlinson, 433 U.S. 321, 334 (1977).



- 14 -

U.S.C. 2000e-2(e)(1). / The language of the statute makes clear

that the exception is available only "in those certain instances"

where discrimination "is reasonably necessary to the normal

operation of that particular business or enterprise." Ibid.

(emphasis added). The bfoq was "meant to be an extremely narrow

exception to the general prohibition of discrimination,"

(Dothard v. Rawlinson, 433 U.S. 321, 334 (1977)), "valid only

when the essence of the business operation would be undermined by

not" discriminating (Diaz v. Pan Am. World Airways, Inc., 442

F.2d 385, 388 (5th Cir.), cert. denied, 404 U.S. 950 (1971)). In

order to establish a bfoq defense, the employer must prove that

it "had reasonable cause to believe, that is, a factual basis for

believing, that all or substantially all [persons in the excluded

group] would be unable to perform safely and efficiently the

duties of the job involved." Western Air Lines, Inc. v.

Criswell, 472 U.S. 400, 414 (1985) (Age Discrimination in

Employment Act case, quoting with approval lower court opinion

and Weeks v. Southern Bell Telephone & Telegraph Co., 408 F.2d

228, 235 (5th Cir. 1969)); Dothard, 433 U.S. at 333; see also

J Section 703(e)(1) provides, in pertinent part:

[I]t shall not be an unlawful employment
practice for an employer to hire and employ
employees * * * on the basis of [their]
religion, sex, or national origin in those
certain instances where religion, sex, or
national origin is a bona fide occupational
qualification reasonably necessary to the
normal operation of that particular business
or enterprise.
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Fesel V. Masonic Home of Del., Inc., 447 F. Supp. 1346, 1350 (D.

Del. 1978), aff'd, 591 F.2d 1334 (3d Cir. 1979).

In this case, in order to establish a bfoq defense, the

defendants must carry the "very heavy" burden (Fesel, 447 F.

Supp. at 1350) of showing that the "essence" of their business --

the education of children -- would be undermined by permitting

any teachers to wear religious garb in the classroom (see

Dothard, 433 U.S. at 333). They must show that they have a basis

in fact, not merely in speculation, for their assertion that

their general prohibition of religious garb or symbols is

necessary, and that it would be "impossible or highly impractical

to deal with [teachers] on an individualized basis." Criswell

472 U.S. at 414 (quoting Weeks, 408 F.2d at 235 n.5).

As explained below, defendants failed to carry this

burden.

Even if the undue hardship defense is applicable here,
defendants have failed to meet this burden. In Protos, this
Court emphasized the intensely factual nature of the undue
hardship inquiry (797 F.2d at 134 (citations omitted; emphasis in
the original)):

[W]hether a particular accommodation works an
undue hardship on either an employer or union
must be made by considering "the particular
factual context of each case." 	 * * * The
magnitude as well as the fact of hardship
must be determined by the examination of the
facts of each case.

The justifications offered here are post hoc, pretextual, and
unsupported by the record. Accordingly, the Garb Statute is
inconsistent with Title VII, just as any discriminatory
employment practice would be when the justifications offered are
shown to be unfounded. The district court's ruling that there
was no undue hardship in this case (A. 40) is a factual finding

(continued...)
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B. Defendants' Observance and Enforcement of the Garb
Statute Is Unjustified.

Defendants advance two justifications for their refusal to

permit teachers to wear religious garb or symbols in the

classroom. First, the Commonwealth contends (Commonwealth Br. at

25) that it has a "legitimate interest in avoiding the

endorsement or the appearance of endorsing religion in the public

schools." Second, both the Commonwealth (id. at 31-36) and the

Board (Board Br. at 7-18) contend that permitting teachers to

wear religious garb would violate the Establishment Clause of the

First Amendment to the United States Constitution because it

would convey a message of an endorsement of religion.

We note at the outset that it is difficult to discern the

difference between these two defenses. In asserting the first

defense, the Commonwealth appears to be arguing that the Garb

Statute may be justified (even if it is not required by the

Establishment Clause) if it is necessary to avoid an appearance

of endorsing religion that falls somewhat short of an

Establishment Clause violation. Although we agree that the

Commonwealth has a legitimate interest in avoiding the appearance

J (...continued)
that cannot be reversed unless it is clearly erroneous. Protos,
797 F.2d at 135 n.3.

In our view, moreover, the kind of de minimis showing that
is appropriate when applying the undue hardship test in cases
involving an employer's refusal to alter a neutral rule simply
has no place in analyzing an expressly discriminatory policy.
Such discrimination is "the antithesis of reasonableness"
(Ansonia, 479 U.S. at 71), and can be justified only by a showing
of compelling need.

I-	 -
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of endorsing religion, that is not the same as saying that "the

essence of the * * * operation would be undermined" if it were

not permitted to discriminate. Diaz, 442 F.2d at 388. Absent a

showing that the Garb Statute is required by the Establishment

Clause, the defendants' interest in avoiding the appearance of

endorsing religion is not compelling enough to meet this standard

and overcome the rights guaranteed by Title VII. Cf. Widmar v.

Vincent, 454 U.S. 263, 276 (1981) (assuming that state

constitution requires greater separation of church and state than

does federal constitution, this interest is not "sufficiently

'compelling' to justify content-based discrimination against

respondents' religious speech"). In any event, defendants have

failed to show that their enforcement of the statute is necessary

even to such a lesser purpose.

1. The Garb Statute is not justified by a legitimate
interest in avoidin g the endorsement or appearance
of endorsement of religion.

Defendants' asserted justification for the Garb Statute is

unsupported by the record and pretextual. While the defendants

would lead this Court to believe that the purpose of the Garb

Statute is to avoid the endorsement of any religion in the public

schools (Commonwealth Br. at 27), the statute had its origins in

a much less worthy purpose. The district court found as a fact

that the statute's enactment was motivated by anti-Catholicism

(A. 31), and credited the testimony of the United States' expert

that the statute was intended to keep Roman Catholic nuns and

priests out of the public schools at a time when Protestant
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ministers were "substantially involved" in public education and

Bible reading was "standard practice" (ibid.). Defendants have

not challenged these findings as clearly erroneous. A statute

enacted for such a discriminatory purpose cannot be saved by the

defendants' post hoc rationalization that it now serves a

legitimate end. As Chief Justice Rehnquist wrote in Hunter v.

Underwood, 471 U.S. 222, 233 (1985): "Without deciding whether

[a discriminatory Alabama statute] would be valid if enacted

today without any impermissible motivation, we simply observe

that its original enactment was motivated by a desire to

discriminate against blacks on account of race and the section

continues to this day to have that effect. As such, it violates

equal protection under Arlington Heights."J

Defendants' contention that the Garb Statute is necessary to

avoid the appearance of endorsing religion is further undermined

by their almost complete failure to take any steps to ensure that

it was enforced. The Commonwealth official chiefly responsible

for advising local school authorities about the Public School

Code, which includes the Garb Statute, did not even know about

the statute until 1987, and had neither given any advice nor been

asked any questions about it during his tenure (A. 25-26). He

testified that no official working in his division had any

specific responsibilities concerning the Garb Statute (A. 25).

A/ The Garb Statute also continues to have the same
discriminatory effect that it did when it was enacted, barring
from the public schools all teachers whose dress identifies their
religion, including Catholic nuns in habits.



The Commonwealth's Department of Education had never brought an

action to enforce the statute (A. 18); the Department's Chief

Counsel had never been called upon to interpret the statute (A.

21); and the Department had never asked the State Attorney

General for an opinion on it (ibid.). The Commonwealth officials

in charge of enforcing state educational laws and regulations in

correctional institutions (A. 23-24) and in state-owned schools

(A. 24-25) had taken no action to instruct their subordinates

about the statute and, in fact, had no knowledge of it until 1987

and 1984 respectively. While there was considerable knowledge of

the Garb Statute among the Board's principals and teachers (often

obtained informally, and especially by those who attended

Catholic colleges (see A. 26-27, 443-445, 540-541, 551-552, 560-

562, see also 534-535)), the Board's Assistant Director of the

Office of Personnel Operations did not know of the statute's

existence until the incidents concerning Reardon occurred (A.

27), and the Board took no concerted action to enforce the

statute until the Reardon incident.

Nor is the Commonwealth's asserted need for the statute

supported by the evidence. The linchpin of defendants' argument

is their contention that, if they permit teachers to wear

religious garb or symbols in the classroom, students will

perceive that the school district and/or the Commonwealth have

endorsed the teacher's religion. However, even the

Commonwealth's expert, Dr. Landy, could not substantiate that

claim, testifying only that "there is the possibility that the
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student would see the garb that the teacher is wearing as an

endorsement by the State or by the School District o[f] the

particular dress of the particular religion that it represents"

(A. 412, emphasis added). He testified that students would

primarily perceive symbols such as a Star of David as jewelry

rather than as religious symbols (A. 374, 387, 390); and when

shown pictures of one teacher wearing a Star of David and another

wearing a head scarf, he testified that he did not believe that

students would be likely to perceive either as a religious symbol

(A. 392-394). Yet the Board's policy is to enforce the Garb

Statute to preclude such attire (A. 441-442).

Moreover, Dr. Landy's conclusions were based solely on his

review of the literature, and he acknowledged that no studies had

been done regarding the effect of religious garb in the classroom

(A. 33, 358-360, 378-379, 392, 400, 411-412). Nor was there any

showing that the problems envisioned by the expert had ever

occurred, despite the fact that numerous teachers had worn

religious garb or symbols in the classroom (see A. 79-81, 270,

273, 291-294, 433-435). There was no evidence that students had

tried to emulate these teachers' religious practices or beliefs

(see Commonwealth Br. at 11-12); had perceived the teachers'

wearing of religious garb to indicate an endorsement of religion

by the Commonwealth or the Board (see id. at 12); or that the

appearance of a teacher in religious garb had led to the

formation of in-groups or out-groups in the classroom (see id. at
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13). There was no evidence that any parent or student had ever

complained about a teacher's religious garb .

Indeed, all of the teachers who testified stated that they

had never sought to proselytize their students and had never

observed the creation of religious factions in their classrooms

(see A. 84-85, 87, 273-277, 295-296). Although Reardon had

taught in her religious garb both before and after the incidents

at issue in this action, there was no evidence of complaints from

teachers or parents or evidence that her garb had caused any

2/ This case is quite different from Grand Rapids School Dist. v.
Ball, 473 U.S. 373, 388 (1985), where the Court discounted the
lack of evidence of religious indoctrination as "not
diapositive." In Grand Rapids, the Court's concern was that
publicly funded teachers teaching in pervasively sectarian
institutions would "subtly (or overtly) conform their instruction
to the environment in which they teach." Ibid. Because the
majority of the students were attending the sectarian schools
"precisely in order to receive religious instruction" (id. at
389), the Court found it unlikely that they or their parents
would either detect or complain about impermissible sectarian
content in the publicly-funded teachers' classes. Nor did either
the sectarian schools or the public school system, which was
defending the program, have any incentive to report such
incidents. Ibid. Here, in contrast, the defendants, who were
seeking to prevent teachers from wearing religious garb in the
classroom, had every incentive to detect and bring to the court's
attention any incident indicating that such garb had caused the
kind of problems predicted by their expert. Nor is there any
reason to believe that public school students and their parents
would not have noticed and brought to the attention of school
officials any such concerns.
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disruptions or dissension in the classroom or had had any

particular effect on her teaching.]

To be sure, the teachers testified that their garb had

sometimes elicited questions from their students. They responded

to these questions with brief statements that identified their

religion but did not discuss the matter further (A. 82-84, 274-

275). As defendants' expert acknowledged (A. 387), however,

there is nothing wrong with students asking their teachers

questions. And, as the Supreme Court has held, it is certainly

possible to acknowledge that religion exists without violating

the principle of religious neutrality in the classroom. See

Abington School Dist. v. Schempp, 374 U.S. 203, 225 (1963);

Edwards v. Aguillard, 482 U.S. 578, 594 (1987); Stone v. Graham,

449 U.S. 39, 42 (1980).

By itself, a teacher's religious garb does no more than

identify the teacher's religion (and in many instances it may not

even do that, see p. 20, supra). Indeed, the Garb Statute is

directed, not to proselytizing by teachers or other activities

J Indeed, the most compelling testimony about the effect of the
Garb Statute was to the contrary. D.C. Rippey, a former
principal in Lancaster County testified about what happened when
his superintendent required him to enforce the statute by
ordering a Mennonite teacher to remove her bonnet or face
suspension (A. 341-349). The teacher, who Rippey rated as one of
the top 5 in the school (A. 342-343), and who had been teaching
for about 25 years at the time (A. 349), was "devastated" by this
directive (A. 346). The incident affected not only Rippey's
rapport with this teacher but morale among the entire (non-
Mennonite) teaching staff (A. 346-349). Rippey testified that
while he did not believe that the teacher's garb had had any
religious influence on the staff or the students (none of whom
were Mennonites), enforcing the statute had had a very negative
influence on the staff (ibid.).
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that might signify governmental endorsement of religion, but to

any religious garb or symbol that merely "indicat[es] the fact

that [the] teacher is a member or adherent of any religio[n]."

Pa. Stat. Ann. tit. 24, 11-1112 (Purdon 1962). Yet other

factors, which defendants either do not or cannot control, may

also identify a teacher's religion to students. One of the

United States' witnesses, for example, testified that he did not

teach on religious holidays and refrained from shaving for

religious reasons during certain times of the year, and that when

students sometimes asked why he had been absent or had grown a

beard he would explain that it was because he was Jewish (A. 267-

269). Similarly, a teacher's name or the schools she attended

might identify her as an adherent or likely adherent of a

particular religion, or a student might observe a teacher

attending religious services outside of school hours. The mere

identification of a teacher as a member of a particular religion

does not create the perception of governmental endorsement of

that religion. And even if teachers are perceived as authority

figures by their students, the principles of separation of church

and state do not require that teachers, or others in positions of

authority, conceal all evidence of their religious affiliations.

In our pluralistic society, learning that there are different

religions with varying practices is an appropriate part of the

educational process.

Any argument that the statute is justified on the ground

that there might be some special circumstances in which the



- 24 -

wearing of religious garb by teachers could be perceived as an

endorsement of religion by the state or school district should be

rejected. First, there has been no showing of what such

circumstances might be, or that they could not be dealt with on a

case-by-case basis. Most importantly, however, the Title VII

rights of the majority of teachers who might wish to wear

religious garb and whose presence in the classroom would cause no

endorsement problem cannot be violated in order to avoid such

isolated instances. See Criswell, supra; Weeks, su pra. Indeed,

the fact that 45 states have no statute or regulation similar to

the Garb Statute (see A. 33) would indicate that such a general

prohibition is unnecessary.

Defendants must do more than simply speculate that the

presence of a teacher in religious garb will create the

appearance of endorsement of religion by the government.

Particularly where the statute was enacted for impermissible

reasons, and is still overtly discriminatory, they may not now

defend its enforcement as necessary because a circumstance could

"possibly" exist in which a student could perceive the teacher's

garb as such an endorsement. They must establish that such an

effect would in "fact" exist (Protos, 797 F.2d at 134), and that

no teacher wearing religious garb could teach without conveying a

message of endorsement (Fesel, 447 F. Supp. at 1350). Such proof

a
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is absent here; therefore defendants have failed to show that the

Garb Statute is justified.V

2. Defendants' Observance and Enforcement of the Garb
Statute is Not Required By the Establishment Clause
of the First Amendment.

If, as defendants contend, it would violate the

Establishment Clause for them to permit any teacher to wear any

religious dress or symbol in the classroom, then of course the

Garb Statute would not be contrary to Title VII. As the courts

that have examined this issue have concluded, however, the

wearing of religious dress or symbols by teachers does not

violate the Establishment Clause unless it is accompanied by such

clearly problematic factors, not present here, as the teaching of

religion in the classroom. See Cooper v. Eugene School Dist. No.

4J, 301 Or. 358, 723 P.2d 298 (1986), appeal dismissed, 480 U.S.

942 (1987),10

V Amicus Council on Religious Freedom suggests that this case
should be remanded for the district court to consider whether
Reardon's religious practice could have been accommodated by
permitting her to work in a non-teaching position (Council on
Religious Freedom Brief at 5-6, 17-18, 20). However, it is
undisputed that the Board offered her no such accommodation and
she requested no such accommodation (see A. 75-78, 90, 432-439).
Nor does the United States concede that the offer of a non-
teaching position would have satisfied Title VII. Thus such a
remand would serve no purpose.

10 No federal court, except the district court here, has ruled
on this question. Decisions by state courts relating to the
wearing of religious garb or symbols by public school teachers
fall into three categories: (1) those cases that hold that
either the Establishment Clause of the First Amendment or a
similar provision in the state's constitution does not prohibit
teachers from wearing such garb (Cooper, supra; Rawlings v.
Butler, 290 S.W.2d 801 (Ky. Ct. App. 1956); State ex rel. Johnson
v. Boyd, 217 Ind. 348, 28 N.E.2d 256 (1940); Gerhardt V. Heid, 66

(continued...)
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a. In analyzing Establishment Clause cases, the courts have

applied the test first set forth in Lemon v. Kurtzman, 403 U.S.

602, 612-613 (1971). 11	 The Supreme Court most recently

described the Lemon test in County of Allegheny v. ACLU, 109 S.

Ct. 3086, 3100 (1989) (citation omitted):

Under the Lemon analysis, a statute or
practice which touches upon religion, if it
is to be permissible under the Establishment
Clause, must have a secular purpose; it must
neither advance nor inhibit religion in its
principal or primary effect; and it must not
foster an excessive entanglement with
religion. * * * In recent years, we have

10 (...continued)
N.D. 444, 267 N.W. 127 (1936); Hysong v. School Dist. of
Gallitzin Borough, 164 Pa. 629, 30 A. 482 (1894); Moore v. Board
of Educ., 4 Ohio Misc. 257, 212 N.E.2d 833 (Ct. Com. Pleas
1965)); (2) those cases that uphold state statutes or
administrative rules that prohibit teachers from wearing
religious garb in the classroom (Cooper, supra; O'Connor v.
Hendrick, 184 N.Y. 421, 77 N.E. 612 (1906); Commonwealth v. Herr,
229 Pa. 132, 78 A. 68 (1910)); and (3) those cases that found
state or federal constitutional violations when the wearing of
religious garb by teachers was combined with other factors such
as the teaching of religion in the classroom and the holding of
"public school" classes in buildings owned or controlled by
religious institutions (Berghorn v. Reorganized School Dist. No.

•8, 364 Mo. 121, 260 S.W.2d 573 (1953); Zellers v. Huff, 55 N.M.
501, 236 P.2d 949 (1951); Knowlton v. Baumhover, 166 N.W. 202 (S.
Ct. Iowa 1918)).

11 The United States has consistently argued that, in cases like
this one where the accommodation of religious practice is at
issue, the Lemon test is not to be applied mechanically, and
that, as the Court itself has cautioned, it "provides 'no more
than [a] helpful signpos[t]' in dealing with Establishment Clause
challenges." Mueller v. Allen, 463 U.S. 388, 394 (1983) (quoting
Hunt v. McNair, 413 U.S. 734, 741 (1973). See also Allegheny
County, 109 S. Ct. at 3134 (Kennedy, J., concurring in the
judgment in part and dissenting in part); Wallace v. Jaffree, 472
U.S. 38, 68-69 (1985) (O'Connor, J., concurring in the judgment);
Lynch v. Donnelly, 465 U.S. 668, 678-679 (1984); Tilton v.
Richardson, 403 U.S. 672, 677-678 (1971); Walz v. Tax Comm'n, 397
U.S. 664, 669 (1970). As explained in detail in the text, we
believe that the Lemon test is clearly met in this case.
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paid particularly close attention to whether
the challenged governmental practice either
has the purpose or effect of "endorsing"
religion, a concern that has long had a place
in our Establishment Clause jurisprudence.

See also id. at 3117-3122 (O'Connor, J., concurring in part and

concurring in the judgment). Here, neither the defendants (see

Board Br. at 10, Commonwealth Br. at 31 n.10) nor the amici (see

Council on Religious Freedom Br. at 10-17, American Jewish

Congress Br. at 9) contend that permitting teachers to wear

religious garb or symbols would violate either the first or third

prongs of the Lemon test. 12 Rather, they focus on the second

prong, contending that the presence of teachers in religious garb

or symbols would have the impermissible effect of advancing

religion in the public schools.

Thus the key question in this case is whether, by permitting

teachers to wear religious garb or symbols, the Commonwealth, the

Board, or other local school authorities would "appear[] to take

a position on questions of religious belief or [would] 'mak[e]

adherence to a religion relevant in any way to a person's

standing in the political community.' Lynch v. Donnelly , 465

U.S. at 687 (O'Connor, J., concurring)." County of Allegheny,

109 S. Ct. at 3101. In examining this issue, it is necessary to

.121 As the district court held, permitting teachers to wear
religious garb "would be for the purpose of complying with the
accommodation requirement of Title VII, a manifestly secular
purpose" (A. 42). Nor would such permission foster entanglement
with religion. "To the contrary, entanglement in the form of
monitoring or continuing evaluation and surveillance would
necessarily arise in the course of enforcement of Section 11-
1112, rather than in the course of refraining from enforcement of
that section in compliance with Title VII" (ibid.).
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"ascertain whether 'the challenged governmental action is

sufficiently likely to be perceived by adherents of the

controlling denominations as an endorsement, and by the

nonadherents as a disapproval, of their individual religious

choices.'" Id. at 3103 (quoting Grand Rapids, 473 U.S. at 390).

On the other hand, as Justice O'Connor wrote in County of

Allegheny , 109 S. Ct. at 3121 (citations omitted, emphasis in the

original): "Clearly, the government can acknowledge the role of

religion in our society in numerous ways that do not amount to an

endorsement. * * * Moreover, the government can accommodate

religion by lifting government-imposed burdens on religion."

There are three ways in which courts have held that

government actions have had the impermissible effect of endorsing

religion in the classroom (see Grand Rapids, 473 U.S. at 385):

first, by directly conveying a religious message to students,

(e.g., Engel V. Vitale, 370 U.S. 421 (1962) (reading of Lord's

Prayer); Abington School Dist. V. Schempp, 374 U.S. 203 (1963)

(Bible reading and prayer); Stone v. Graham, supra (posting of

the Ten Commandments)); second, by creating a "symbolic union" of

church and state (Grand Rapids, 473 U.S. at 391); and third, by

"directly promoting religion by impermissibly providing a subsidy

to the primary religious mission" of a religious institution (id.

at 385). There is no contention here that permitting teachers to

wear religious garb would provide a subsidy to any religious

institution. Nor are either of the first two methods of

endorsement implicated.
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By permitting teachers to wear religious garb, the

defendants would convey no religious message to their students.

Students would not be compelled or invited to take part in any

religious exercises, or presented with a religious message of any

kind. The wearing of religious garb would not alone transform a

public school into a "pervasively sectarian" environment (Grand

Rapids, 473 U.S. at 379); these teachers would continue to work

in a secular, public school environment, in which students would

receive no religious instruction, and participate in no religious

exercises. Thus there would be no reason to fear that any

religious message might "infuse" the secular lessons that the

teachers presented. Id. at 387.

Nor would the wearing of religious garb or symbols by

teachers create a "symbolic union" of church and state, such as

that found in Grand Rapids (473 U.S. at 391), where the Court

struck down a program that provided publicly-funded teachers for

secular classes in religious schools. The Court emphasized that

the classes were taught in buildings owned by the religious

institutions and were attended by students predominantly of the

same denomination, who also attended religious classes in the

same schools on the same days. "In this environment, the

students would be unlikely to discern the crucial difference

between the religious school classes and the 'public school'

classes, even if the latter were successfully kept free of

religious indoctrination." Id. at 391. Thus there was a

substantial risk that either the students or the general public
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would perceive a "symbolic union" of church and state when public

funds were used to support such schools. In this case, however,

there is simply no basis in the record or in common sense to

believe that in a secular, public school environment, a teacher's

religious garb alone is sufficient to create such a perception.

While the Commonwealth is correct in its assertion that whether a

particular practice constitutes an endorsement is a matter of law

to be determined after a careful review of all the evidence

(Commonwealth Br. at 32), the actual effects of a practice on the

students are underlying questions of fact. In this case, the

district court found that it was not "likely or probable" that

students would perceive their teacher's wearing of religious garb

to be an endorsement of religion by the state or school district.

That finding is well founded and indeed, defendants have not

challenged it as clearly errouneous.

b. Defendants' reliance on the Supreme Court's dismissal of

the appeal in Cooper v. Eugene School Dist., supra, is misplaced.

In Cooper, the Oregon Supreme Court upheld a state statute

similar to the Pennsylvania Garb Statute. However, the Oregon

court expressly declined to address the validity of the statute

under Title VII. See 723 P.2d at 305 n.9. Thus the Supreme
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Court's dismissal of the appeal for want of a substantial federal

question has no precedential value in this case.13

The Oregon Court held that "more than a teacher's religious

dress is needed to show a forbidden sectarian influence in the

classroom" (723 P.2d at 308), and thus the statute was not

required by Oregon constitutional provisions guaranteeing

separation of church and state. Nonetheless, the court concluded

that the state legislature was entitled to make the "policy

choice" to bar religious dress where the statute was not

inconsistent with Oregon constitutional provisions guaranteeing

the free exercise of religion. Ibid. The Oregon court also held

the statute to be consistent with the First Amendment of the

United States Constitution, but only after a brief discussion

that dealt solely with the possible chilling effect on the

13 As the Supreme Court has often recognized, the precedential
effect of such summary dispositions "extends no further than 'the
precise issues presented and necessarily decided by those
actions.' A summary disposition affirms only the judgment of the
court below, and no more may be read into our action than was
essential to sustain that judgment." Anderson v. Celebrezze, 460
U.S. 780, 784-785 n.5 (1983) (citing Illinois Elections Board v.
Socialist Workers Party, 440 U.S. 173, 182-183 (1979)); Mandel v.
Bradley, 432 U.S. 173, 176 (1977)); see also R. Stern, E.
Grossman, S. Shapiro, Supreme Court Practice at 247-252 (1986).
"Summary actions * * * should not be understood as breaking new
ground but as applying principles established by prior decisions
to the particular facts involved." Mandel 432 U.S. at 176.
Thus, because the Oregon Court did not even address the "precise
issue" presented here, because there are substantial factual
differences between Cooper and this case, and because the Oregon
Court addressed the Free Exercise Clause of the First Amendment
only in relation to a question not presented here (see pp. 31-32,
infra), the Supreme Court's dismissal of the appeal has no
precedential value to this case.
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plaintiff's First Amendment rights of revoking her teacher's

certificate for a violation of the statute (id. at 313-314).

The facts in the Oregon case differed substantially from

those in this case. First, there was no finding, as there is

here, that the Oregon statute had been adopted for a

discriminatory purpose (723 P.2d at 308): "There is no reason to

believe that when the Legislative Assembly enacted ORS 342.650 in

its present form in 1965, it had any aim other than to maintain

the religious neutrality of the public schools * * *." In

addition, the court interpreted the Oregon statute much more

narrowly than the Pennsylvania statute is viewed by the

defendants in this case.14

In holding that the statute was permissible, the Oregon

Supreme Court deferred to the judgment of the state legislature.

But here, Title VII expressly forbids discrimination on the basis

of religious practice or observance, and a federal court must

give precedence to the federal statute over the conflicting,

discriminatory state statute. Therefore, because the

Pennsylvania Garb Statute is not compelled by the Establishment

Clause, it violates Title VII and must be invalidated.

141 The court held that the Oregon statute applied only to garb
that would actually be recognized by students and by the teacher
as a reflection of the teacher's religion, that it could not be
applied to bar the wearing of religious jewelry such as a Star of
David or a small cross, and that it applied only to the regular,
rather than occasional wearing of religious garb by teachers:
"'religious dress' must be judged from the perspective both of
the wearer and of the observer" (723 P.2d at 312) and its
prohibition "must be confined to those circumstances when a
teacher's dressing in accordance with the standards of his or her
religion is truly incompatible" with the statute's objective (ibid.).
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CONCLUSION

The district court's dismissal of the United States' claims

against the Commonwealth and its ruling that

not engage in a pattern or practice of discr

reversed, and the case should be remanded to

for additional relief. The district court's

Board and its ruling that Section 11-1112 is

VII should be affirmed.
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