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THE COURT: (Judge Wisdom)

We have before us today the cage of thQ.United
States of fmarica poalost Texad Edua&tim& Agénay, Austin
Independent School ﬁistri;t.

Mr, Noroen, hor wmach ﬁim&”%ili yo require for
your argament?

ME., NORMAN:

Tﬁifty minutes,

THE CCURT: (3udge Wisdom)

That will be divided with Mr, Landsberg, or

[

will you arpue 4ll ==

MR, NOWCAN: ' , -

Yes, I would appreciate the opporiunity to have
Mr., Landsherg ﬁ&ke haif of the arpument,

THE COURT:  (Judge Wigdom)

That will be done, aﬁ& it will be up to you as
to when Mr, Léndsberg will break inte his side of the
arpument,

MR, NORMAN:

Thank you,

THE COURT: (Judge Wisdom)

dnd, Mr., Thomas.

&
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I will say thivty o forty-five minutes,
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o THE COURT: (Judge Wisdom)
2 J Vety well. | ' l
5 We have, and we don't usually allow amicus
} i curiae to argue unless we have gi&en permission to argue.
5 Mr. Levbarg --
‘ MR. LEVBARG:
- I was told that I had permission to argue, and
1 only need about five minutes.
¢ THE COURT: (Judge Simpson%)
% And we have another, Mr. Alschuler.
13 THE COURT: (Judge Wisdom)
%

Is he here?

MR. LEVBARG:»

He is not here.

THE COURT: (Judge Wisdom)

He submitted a brief, and he was not given

permissicn to argue.

Do we have any intervention in this case?
MISS DREW:

Intervenors request half an hour. A

MR, SERNA:
Mexican~-American intervenors --
THE COURT: (Judge Wisdom)

Ve don't usually allow intervenors that much

st Gty - Ko S oy g oy ot - L Fodh A |
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that you don't need thirty minutes, if part of your argu-
ment would be repetitious, or if you would repcat some of
the arguments of the-previous counsel e

We will give you permission to argue and ask you
to try to hold it dowm to 1éss than thirty minutes.

This i¢ an important case and we don't want to
cut anybody off. i

Mr. Norman, I believe that you will lead off. -

MR, NORMAN:

May it please the Court, and I'm honored to ap-
pear once again before this diséiﬁguished Court, represent-~
ing the United States in a case whicﬁ presents, we think,
difficult and novel issues.

Thiecre are two rather distinct issues in.our view;
first is whether the District Court erred in finding that
we had not proved any discrimination in any manner against
Mexican-American students in Austin; and, second, vhethor
the District Court erred in approving the Aﬁstin Schiool
foard plan for desegregation.

Since those two questions are fairly disitinct,

I would beg leave of the Court to ask Mr. Landsberg at this
tize to address himself to the question of discrimination.

THE COURT: (Judge Wisdom)

Very well, Mr. Landsberg.

o s d d
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May it please the Court:

THE COURT: (Judge Wisdom)

Are you going to deal with ghe question of
discrimination against Mexican- Americans?

MR, LAMNDSBERG:

Yes, your Honor, and I think that the question
in this case on that issue boils down to whether the
District Court applied a proper stardard in deciding
whether Mexican-American segregation was the result of
official discrimination.

The standard that waé épplied by the District
Court is not clear. We think that the Court may have been
referring to and requiring prcof of an overt policy of
discrimination against Mexican-Americans.

We think that the proper standard is te require
proof that the school district knowingly assigned students
in a manner which the school Sgstem could foresee would
segregate the children. 1t chose construction‘sites, and
drew zone lines in such a manner that the natural and
forcseeable consequence was segregation, in spite of tho
fact that the selection of other sites would have producad
a desegregated school.

The District Court's most emplicit statement of

Liae standard that it was epplying is found on page three of

-
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i  Mexican-Americans, but tc black students.

M. ..the Government has made no

ﬁ : The Court says,
showing that in the périod from 1955 toe th2 present the
AISD has intentionally perpetuated segregation of blacks.
| The record instead indicates‘that during this périod the
school administration's official acts have not been moti-
vated by any discriminatory purposes.' .

That finding was made in spite of the fact that
| aftexr 1955 the defendants opened four schools not only with
; all black student body, but aiso with all black faculties
assigned to them. -, .' - .
; One of those schools, the Si. John School was
built in an area which on all four sides was almost entire--

ly white, Anglo.

When that new St. John Schonl cpencd in 1958,

| the Board drew its zone line for the school. It was a
square. The zone line of the adjoining school was in the
| form of a closed fist with a thumb sticking u? next‘tc'tha
St. John zone. That thumb was an Anglo residential area.

With respect to the Mexican-Americans the Court
is not so explicit in requiring a showing of puxposefully
harming children on account of race.

TIEE COURT: (Judge Colewan)

Is it your conftention that the Lnﬁiﬁ ﬁmﬁwicﬁés oy

hode R e s Mede de Aand e me el e L ceae ad s [,
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white race?
MR, LAVDSBERG:
Your Honor, they are of a different ethnic back-
]
ground, and the District Court held that they were a
separate, identifiable group, minority group, in Austin,

based not only on prior Court decisions of this Court, and

the Supreme Court, but based also on the evidence that

Mexicans had been considered by the community and by the

school system as constituting a separate minority group;
THE COURT: (Judge goleman)

What I'm getting at is not what somebody con-

1 siders, but what the actual fact and the constitution re-

.

quires. It seems to me, to come vight down to the point,

that Mexican-American people arve certainly mot black. It

seems that they have always basen considered to be whiiz

people, and as far as I know that is the correct considera~

L tion.
%i Now, are we goiﬁg to set up a new standard by
which we do not go on race, but we go on etimic background?
THE COURT: (Judge Wizdom)
You had that in, of course, Hernandez against
Texas, which answers that question.
MR, LANDSDERG:

I don't belicve it is a new standard.

4
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THE COURT: {Judge Coleman)

\/’\

I'm trying to
I didn't hear your ansver,
MR, LANDSBERG:

I don't believe it is a new standard,

get from your argument -~ well,

and I be-

lieve, as Judge Wisdom says, that in the Hernandez case
b & .]
cn the record in the Hernandez case the Supreme Court

r

recognized that if you have an all?white jury, which is

all Anglo jury that there may have been discrimination
against Mexican-Americans as an ethnic group.
CTHE COURT: (Judge Colc“ﬂn)

You think that trying people in Court for a

crininal offense is the same as educating them in the

schoclhouse?

MR, LANDSBERG:

I think that the analysis of
Americ

zns constitute a separate

for both purposes, vhere in both cases we

2"

the application of the equal protocition clause. Lnat

1

clause does uot specifically mention race.

point out that the Civil Ri 5 Act refors not only to

I Tare] T 5 Ae o~ s e Sy ] [ -
raca, but also Lo novilonal orizin.
[xe LS Inateel e - -
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whether the lMexican~-
group would be the szume

're talking ebout

I might also
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race alone is not it, and vour position is that various
and sundry ethnic groups mayvbe coﬁsideted in the zontext
of this problem. TFor example, Polish people could be con-
sldered separate and apart from the'Irish, and so forth.
| MR, LANGSIERG:

If the reco%d were to substantiate the distinction
yas. | )

THE COURT: (Judge Wisdom$

That brings up this ques&ion: In addition to
the Hernandez against Texas and other cases recognizing
Mexican-Americans as a separate ethnic group which may be
discriminated agéinst as a group, what does the record
show with respect to discrimination in &Qstin?

MR, LANDSBERG:

No, in the school system.
R, LANDSDERG: :
Against nexlcaﬂvumpx*canﬂ7

iy - vy a AN
THE COURT: (Judge Visdom)

::
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gcheol system, yes.
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THE COURT: Judoe Wizdonm
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That is all right. ;

MR, LANDSBERG:

And the Court makes findings on pages two and
three which are very general in nature, and in footnote
eleven and twelve, in essence, the finding that the Austin
Independent School District has neﬁer adopted, published

-

or promulgated any written or unwr%tten rules, regulations

| .
or policies having as the purpose ﬁo discriminate against
or segregate or the isolation of liexican-Americans. And
that the Austin Independ eni School District has never
discriminated against, or attempt \é fo dis crxwmnate against,
isolate, or segregate Mexican-Americans in any form whatso-
ever.

And then ti.e Court says, particularly in an
analysis of various aspects of school operatlon, such as
site locations, school construction, and that finding was
made in spite of anothﬁr’finding that at least two MHexican-
American schools had dual overlapping zones with Anglo
schuols, yredrmiuamtiy Anclo scheols, and that th¥ce sclwols !
were referred to as Haxican-Amerdcan scihioolsg, and that

they were aluays Mexiecan-American schools.

tivony, Lo wailch the Ceurt makes one

,\..
by
-
o)
o
3
»
+
[




1 during the period befove 1955. They were expected to go

2 ' to the Zavala Scheol, if they lved in the Zavala-Metz

.

3 . area, They were expacted oo go to the West School if they
4 }} lived in that arez.
5 Those Zoots reflect the cage of dvalism, similar |
| . . ,
6 to the kind of dusliisa that existad prior to Brown with
7 f respect to blachk schools, the oaly aistinctlon being that
1 ,
i
8 Mexican~Anericans were in some instances allowved to attend
ks the predominantly Anglo schools,
10 But T think that the only possible explanation
. .
n for the Court o find that this dualism was not discrimina-
12 | tory, again, the Court was requiving some kind of intent '
13+ to harwm Memican~-Americans, - - .

4y - THE COURT: (Judge Coleman)

L I bez your pardont

16 MR, LANDSBERG:

7o I ¢hink that the only possible explanation for

18 the Ccurt to hold that the existence ,0f dual overlapping

19 zones betwaen Maxican-imericans and Anglo schools, the Court)

20 found that was not discriminatory, and I think that muse

_ i

21 have been bzsed on the premise that in order to have dis- i
{

97 ceriminzcion there should be some intent to harm the |
i

k! children. ' ' 5

Pir. Laadsberg, do § corvectly undevstana Lo
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Government's position to be that cnly in certain areas

was there discriminaztion against ifzsican-~Americans, and

[9%]

that there should bz then 4 zort of a patchwerlk treatment

there rather than scrose-the-bomsd Lreatment? Is that a
fair summation? sod that you don't do 1t all over?

MR, LAFDIRLRG: *

I think our positica iz that in an eguity case,

~

taak the relief should

be related to the wrong that iz proved.

i

]0 oy .’i
s i Y a '

: bl S P e
THE {COUR tIudze &

n . -
° , It comes down to something similar to what I

12 have stated, doesn’t it? As vpposed to the position of

13

the intervenors, for instance, o say mizm it all over?

14 MR, LANTUTYRT:

15 ets Ve e .
In this case, and ¥ did not bring the map forward-s

16 THE COURT: (Judge Wisdowm)

; 7o I think it might be wwell 1f you would have that

18

map.
i T

o ! , Sy eas it , P
Mro Waliden, will you give Lis soma assistanc

i
20 pleasa, because you may waent oo wmove that over.

!
il
2‘ { " AIRTA
‘ MR, LANDSDERG:
|
42 E 2 . PN BV, S TR . PN
“ While that is beipng dene, I wmight refer the Court |
|
H
.
23 -1 i e amnd . , . Tyt !
- to the zappendices to ouw bLrief, and the avoas of nlnority ‘
- R i
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appendices,

The wap that has been byoug ht fOIﬁ?Td here shows
the elementary scheol zones os they axisted during the
1970-71 school yu'f;

anc. 1f T may Yeave the microphone, this is the

Colorado River (“ndiceting) cnd this is the Interregional

B O T T S iy g -
fad i.’ Way, e Lhilsy aras balow G E;C.:ﬂf.:ll{illy re-

ferred to zg Last Austin.

>

Heowr, this is

-«

below the river (indicating), Now,
this is a school which is predominantly Mexican-imerican,

and it does hove zome An

G3

- E 2 4 o Ly
lo populacd in Ir. W2 found,

[

and we presented no evidence razlflecting any dis serimination

with respect Lo che lrcatLon cr the zone lines or the
student assignments for that school.
And that is an exawnle of the kind of distinction

that ave draving.

et
“q
fiz

Now, I think that I'm cutting into ¥Mr. Norman's

tine «=

THE CoURT:

i R
wWisanm)

IT you feel that you have completed your presenta-

W ooemyex ¥ LT . [N R o g gy S o R ety oyt
I would }»l,lﬂi CO D ong wmore WOTIRI0N, u.{*.d (S PR

of schools, alluded o tests imony thn




followed a p071cy of racial neutrality in locating facili-
ties,

Again, wy point is that bradini ndliy in this i

O

.

‘. kind.of case Lhe Coust wonld o beyend, would go behind !

3 . that kind of testiusay end look o sze whethe er in selecting |
¢ site locations the school dilgteict, dn fact, did,

L thiuk bhat the decunentavy evidence which is
presented uin our byief shows shat it did not.

¥ THE OOURT:

10 Very well.

THE COURT: (Judge Sirpson)

1 : - , . -

‘2 Thiz find ding that thay fo llmwﬂd a po tcy of
3 - - £ . » b e - i . hd )

" yacial neatrality, you said 1lg what? B

e I W R o ] |
4 - P ' '
&fﬁ. }’ in fod A3 ns e

Baged simoly on the testlmony of school officials

and not on documentary evidence, which the Covernment

7. proved. In fact, there ave criteria witich are in the !
18 record whilch are not cited in cur briefs , and thaey are.cited:
i in the zchool b03"~ g on pages 11 throuzh 13,  And
< the bricfs quote Trom sore of the criteria tha;}were
Y allegedly followed by the school district, and we think that
the proof in the case shows that with Yegpect to the lccation
- of the Jdobniscn School in narticular tiﬁfﬂ.CfﬁﬁCI”ﬁ were not
AL LLS e evdtowia with thae effect of rariol segrefacina,
. ' ! 14



1 ¢+ that establishes a prima facie case.

S

Thank you.

HE COURY: (Judze Wigpdom) . i

4 . Mz, HOrwacs.
MR, HORMAY:

|
!
6 ? I£ T wevy first surmavize the discrimination -

ki ~ . E ) . " * .
7 L aspect of it, your Honor. We did act prove system-wide
7 ,
8 i discrinmivation acainet Pexicar~fnerican students; we do
o b . . = as . .
v feel, howsver, thot we did prove incldents of discrimination.
if .
I

W0 Yet, the Discrict Ceont found thet in the face of that,
’ ;

1 F there was none,
| That moves m2 then Lo tha question of relief.

13 We think that the Disitxict Court's approval of

p—
N

the school board's plan was Zn evrror in two basic respects.

First, the zehwool poard plan basically is a very innovative

6 plan for intor-celtuwml cducctisnal cuporience between and

w70 among the three ethnic groups, if I may call them that. 4&nd,

e in the a2lementaxry schools.

W Howaver, the plan does not deal with the five

20 troditiconally blackefod elementary schicols that got 6o be
71 that way wnder the ¢raditional doalism.

nd

7 &nd we think that vhat is 2ssentially part-time

e
3

desegrepgation of thogse black students does not come to grips

o Wity the problem of comversion fxom a dual to a unitary

>
ey O p A hi - , 2 ™o o~ Ao P B R
e s ~ % - g R ]
i5
{
e i Fg T = aey - -~ g
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those black elementary students, those five black elementary

scheools spend seventy-five per cent, at least, of their

educaticnal time in gcheols thaf wers congtructed for them

under a traditionally doal gyiven,
We just doo't tuin“ fuenty-£ive ner cent de-

segregation converts tham.

Secondly, as to the “eaxican-drericans, we think,

r

3 b ]

in the light of, and I wust gov that we had, IEW had drawn
¥

uf

a plan to the Ioavd before anv diseovary was wade, before
any triazl on the merits was hoid; the fact is that we did

not prove system~wide discrimination against Mexican-

Americans, alithough the HEW pian was based on the assumption

that we would. - . _ o
On the other hand, the school board assumed in

its plan, T think, that it bod oo roal oblization to de=-

segregate the Mexican-American schools, and, indeed,the

District Court apgreed with thom.

Thus, althcugh 1audm¢1y the austin School Board
is undertaking ar inter-cultural educational experiesnce in
or for Mexican-Arericans in elamentary scihiools, the plan
doecsn't o« ntemplate doing anyirhing with the lexican~
Averican secondary schocls -=- two Junior High Schools and
a Senlor high School. Anmdd we think that our proof prob

L P . . “ g “
ey VY Cw e F . D I A R S — ,}h..:,..i,,..n.,,, :“,,!.‘,-,“,-\_ Yo

; sy A T e T e e P y o T e E3E Y TN =Y R M
viehd e el LOLWTGLI N W0 Ll LWL O, cusilguiia,




' 1 | that the case be reversed and remanded to the District i
i ' . : ‘
2 %3 Court, first pointing out the prapér standard that we are g
i : i
3 E required to meet to prove a case of discrimination, which %
f ' ‘
4 ’5 Mr. Landsberg addressed.
3 % And, secondly, for the development of such new
|
¢ % plans as may be required to meet the problem of the five
. 7 ié all black elementary schools, to meet the problem of the
i ’
8 5? Mexican-American high schools if the proof warrants.
? % That is precisely and succinctly our position .
10 E THE COURT: (Judge Wisdom)
1 You have not so far adverted in your argument, i Z
12 | either you or Mr., Landsberg, to thetechmique‘that was ap- |
13 proved in Swann, and which is s major issue in schcol de- ;
IRV §§ segregation, and that is relief through busiaé. ‘é
1 ;% _ This is certainly éade the issue in this case. i ;
16 , MR. HORMAN: | | .
' 17 Eé * I don't know if it is an issue in this case, |
18 é; your ionor. :
19 :i I think in the inter-~cultural educational ex- - ;
20 ég perience that the students are getting, or, at leagi, s;bs'a}.::?E
.3; '~ be getting under the plan that has been approved by the %
nn Court, there would necessarily be busing. It is the School

Board's plan.

§YTYS PR R AR YIS £ Yoo pupm rTT?® J..
THE COUNT: (Judge Wisdowm)

17



£

L

16

1

quite a difference bet&een busirg?as that which would be
required by the Court's plan, or tﬁe Board's plan, and the
busing that would be required by'HEw's plan, or perhaps
even by the Government's plan.

MR, NORMAN:

Well, thi

[£]

is quite right.

The HEW plan was based on the assumpiion that all

{
i

of the schobls, including all of t%e Mexican-American
schools would have to be integrated, and the HEW plan, as
I recall, is based on the assumption that the schools
ought to be more than fifty-one-per cent Anglc. Which, I
don't think is a necessary assumption undex éhe Swann case.

Certainly, that would require massive busing,
and I think a lot of busing may be necessary under a plan
which is geared to relief of the violation.

THE COURT: (Judge Wisdom)

The Government's position really is that the
problem is wore piecce-m2al than system-wide, is that

correct? ' ] &

THE COURT: {Judpe Wisdom)

v

ed
[




v MR, NORMAN: - o

— —t

2 E' Yes, your Honor, and the‘rgason is that we did
| 3 not prove nor is it true that a traditionally dual school ?
| 4 | system existed for the Mexican-Americans in Austin prior
S ; to Brown. So we are thrown inte a‘new kind of case in this
6 2 Court, the zase in which the Court is asked to decide as
) 7 well as the District Court, first, where is there disériminaf
& tion, if any? And what does it taﬁe to remedy it against
i
o | lexican-~Americans? %
10 25 We are in the situation.in Austin where, and I %
L believe the Austin School Board has agreed, that they did |
12 g have a traditionally dual system for the blacks., They did g
H ' i
13 2 not have for the Mexican-Americans, %
14 ﬁ | TLE COURT: (Judge Wisdom) ;
15 EE But when new schools are congtructed today, f
| |
. 16 % yestexday, or subsequent to Brown, and the site selection i
17 % in effect determines the comncs ition of the schocl, in ‘
8 % effect you have de jure or more than that, or, in fact,
t
s f you have de juré segregation,
i ' &
20 :E Would you admit that that is a fair statement? ;
21 2; MR, IIORMAIN: é
» 20 I don't think this follows autonatically, Judze
. ) Wisdom. I think, for smxample, in a city like Austin, which
. has fifty=-Clive olennnvery schools, ox, in other wmrds,”in

NP PO T P T NI AR oy 3 g g A A L Ry AV, A S N L 8 ks S R £ 51 L SRR e S T SIS T A ST R T T N
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there are m3:y timea” numerous timag, whon it sould make |
good educat buﬂl and won-racial, o7 not-athnic sense to put %
schools where the kids éx@* ?
|

I get the feeling feon your sugeestion, Judge é

. i

Wisdom, that, or the consequence of fhe suggestion would ’

be that since Brown ther could azvey build a neighborhood i

) gy . - N PP U NP , _:
SChOQ }- P24 (3, £ 1 R 1 1. Glonentor §OE TG0 lb Y!-,‘(.J‘Jld have to be :'
’ i
| |
universicies, g eamnbiolly, .
TER COURTs {Tudse
,f,.x ok SUORE NS a Vil S
i

o, L don'C say thavc., I think, thoush, that
1 M o b [ 3

proper site selection should, in the interest of avoiding |

say an all black or aill Anglo ov 211 Hexlcan~Amarican studont

body, ghould be so that the locaticn of the scheol; we will

]
. . . !

N + i ' Fl I3 . !

say on tha periphery of a neighborbood might be in the f
H

1

. !

higher interest of desegregatic.. |
’ i

|

MR, NORMAN: !

. |

But, under certain circ unstances, the School |

Board ought to seok vhere possible, to promote desegregation |

in site loc:'“mx, I think that thar is a well aceopted

principle,
-y - 15 Q8 )
-nat precludes the building of

? bl

neighborhood slementary sohicols than may end uan o bz all

or vyy st ity b e ,"g‘! £ ey o
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since you suggest, of course, thati the case has to be

remanded as to everything, and has’co gb back not because
there has been ageneral di.scriminétion, but because you said
there has been incidents of diserimination, but wouldn't
that mean that there would only be a partial remand?
Wouldn't we direct the attention of the Court to those in-
stances in which we think discrimination was‘proved, and
tell him to do something about it?z Or do you take your '
whole school system, because the;e{afe a few defects, and
throw the whole thing back into the vortex?

MR, NORMAN: o

Judge Coleman, that is what I think would be
avoided by a remand with a reopening of the record, so
that we might crystalize the discrimination that we find,
and the District Judge hopefully applying a lezs stringent
standard of proof of discrimination after remand, we could
then determine what kind of relief would remedy that dis-
crinination.

I am not interested in a dragnet, &

THE counT: (Judge Colewan)

You are sort of sugnesting, aren't you, that we
just grant a new trial on the idea that mavbe other things
could be developoed?

. Al - . . - - w o %
Toe drcernalive veadly e this, 4 think, Judpe

e

Pt

!
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Yes, either way?

S : T don't think that busing -~ well, we don't treat

e

Fut it in rﬁnup terms: ¥oat is there about
- Austin o distirguish Lo fron Charictie-Feeklenberg, as
approved by the District Court and wifixmed by the Supreme

Court? Ox Macoa-Marion County, Geoupia, as approved by

10 \ y ; co e e T .
this Couxt and wequiving businp? Ov 5S¢, Petersburg-

Pinellas, or Crlando, Crange County, Flerida, and so on
]2 a T, })
and Mobile!?

13 What Waheﬂ Austin. different S

14 I have cieen heard 1t sald thot all of these

15 . e .. ; .
echool ¢azes ave dillovent, Lul T would like to have the

16 diffevences pointed out., Other than the interventicn that

7 is present in this thing, what else -~=

18 MR, NOAMAN:

19

The C&u@& you cite dealt with the conversion from

20 a fiading, proved, admittedly traditionaliy dual system to

S . oa ualt svsten. L don't think that the approoch there
§4
22 . would be corparable where you have not had a dual system,
23 ihot doeen't speak to the issue of businz, but I
o ? N * " el T 3
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MR, NORMAN:

Well, T don't have a plan of desegregation before
me or in the record that would tell me ashdt data or what
has to be done, or to what extent, or whether ary busing

would be required.

But let me get back to that. And I don't know
why you asked the question because our position is'in—
many school districts it mayv be necessary to bus students
to and from schools, and that where pcssible, where the
costs are enormous, where disyuption is enormous, if it
were possible, that should be mi&iﬁized;°costs, disruption,

istances, time spent, should be miniﬁized if it could be
done consistently with the Constitution.

THE COURT: (Judge Wisdom)

We would all agree with that, But we are talking

)
about Austin now, and the special problem of diseriminaticn

that is not system=-wide dic

crimination,

o

MR, NORMAN:

That is correct, and we have not designed any

plzn, nor has the School Board in our judgment, that deals
with something less than system~wide discriminaiien.

The BPEW plan was designed before discovery of
the wmain case, and it was drawn oa the assumption that thore

. e A%t 4 . .
wag svsten~wide angd trodisdios T Sanddom

dizcrimination,

com A e tenw T EOUN R P DT s
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THZ COURT: {Judge Wisdom)

Mr. Norman, we have given you ten more minutes
than your time, but we will allow you‘fime for rebuttal,
of course.

Judge Coleman, any further questions?

THE COURT: (Judge Coleman)

I have one question that goes tb the record. -
The group of Mexican-Awericans, perhaps the same ones that
later entered or tried to intervene during the trial levél
the District Judge denied that?

That is correct, isn‘t it?

MR, NORMAN:

I think that is cérr@ct.

THE COURT: (Judge Wisdom)

How, what was the Government's position with
respect to permitting those Mexican-American parents to
intervene?

MR. NORMAN:

We did not object.

THE COUNT: (Judge Wisdom)

You did not object?

b4

P
FAS




1 MR, MNORMAN:

2 %J The Judge made that decision independently of
3 | our position. . . i
@B 4 fﬁ THE COURT: (Judge Wisdom) \ ‘ -

S That is what I wanted to know.

6 MR, NORMAN:

7| We did not object. R

S THE COURT: {(Judge Wisdom)
Q,i You didn't take the position that youvsufficient; f
L |
19 1 ly represented them, and that this would just clutter
n W things up by letting them in there? And that is, wore or
i o, ' . °
12 & less, what the Judge told to you?
f '
13 | MR, MORIANS
14 gi We did not.
15 % THE COURT: (Judge Simpson)
16 i Thank you very much, Mr. Nor@an.
7| THE COURT: (Judge Wisdom)
I : [
18 ; Mr. Thomas. | |
19 } IR, THOMAS: f
20 ?5 I hope that I can clarify and answer soma of the
2 g questions that you have asked as to the representation of :
| ’ ' ~
zp | the Austin School Boaxd. : %
I v !
23 5; ¥First, let me say that the llexican-émerican J
ot i' digcrimination guestion is not the child of Ireim ve, Locxd
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forties, and in '48, '49, and in the fifties, where it
was dealt with effectively by our local District Judges,
Judge Ben Rice, and.Judge James V. Alfxeé}‘

Judge Allred was at that time Judge for the
Southern District of Texas. The State of Texas has long

been aware that by the operation of its school system, that

it could effectlvely discriminate against the Mexican-

Americans in viclation of Hexican-Americans’.constitutidnal
rights. - - _ &
As a result of thf% dgcision, there was great
scrutiny by the schoel system in Texas.° There was a great
deal of academic or scholarly interest in our schools as

to how we were handling the Mexican=American prcblem. Were

we doing our best to educate those childresn in a ncﬁ—
discriminatory fashion?

Fortunately for Austin, I bélieve, a great number
of candidates for advance degrees at the Universiiy of
Texas wrote their theses and their dissertations on the
study of this iscue. | i

And in each instanée, br. Sanchez; who appearad
already as a witness in this casz, was on the deprees
comuitine., And in depth studies were done. Waat thoss
studies volch axe in evidence clearly indigateﬂ by expréased

- . P 1 - ot
ey P . 5o 4T ge gu?».\,., N N T I O N T
Lisd oo L2t - - P - L S A - H 2 ~ . e ;

sty e gy C o e § g e e [ T S = T T ey
CHLHAIG L LON SEAANST0 Cug L LRI aaldLCan Ly Suild Pureauilo




10

1

12

13

14

16

17

18

19

20

2]

[
(%3

of Texas.

But, in each instance, Austin was pointed to with
pride as being a schbol system wihich h#d éincerely and
honestly strove to cifer the best possible education to

meet the apecial needs of those children.

It is clearly developed that the Mexican-American

in Austin was a displaced person. He had origimaliy been
along the Eio Grande River. Ile had been disélaced by the.
intrusion of wetback labor, by Brazeros, and he came to
Austin with agricultural skills. And Austin is not a great
agricultural community; )

So, when he arrived there he found that his main
means of livelihsod was to follow the miératory labor
pattern, which is still a problem but far less a proﬁlem
for these people than it was béfore.

I would say that up until World War IX, and the
records so Indicate, the Ifexican-American was primarily an
agricultural worker. And, if you lived in Austin, thére
was no place for him to ply hls talents on a wegular basis,
And, the normal pattern of those children vas to be taken
outl of a szschool in early April, mid-April at the latest,

-

and te folleow the havvest over the nation, and to return to

the schoenl system avound the 15th of Hovember, reaching its
Wicheoot ool mnematicn 4 Pobevseose 0 Thoe £0 - thn - nar

F -

Plad oL paHlOOQieniultritan enUOLinelle, TracieaUiidasy, PprAny JU
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World #ar IX, was found in the Austin school systemn.

Now, this generated two probleﬁs. It was not a
problem of the child; it was a problem of the child's
opportunity. He was permitted to attend school half a day -
not half a day, but half a éession. He had no real op-

portunity to keep up with the more advantaged children who

attended schiool on a2 full time basis.

So, the natural and normal, inescapable result of

- that was simply that they did not reach grade level, that

you had children twelve, thirteen and fourteen years oid

in the first grade, with six ané seven year old children.
How, where the only evidenée in this record of any

discrimination by the Austinvschool district are excerpts

from minutes in which there are refereﬁces £o sowé schools

b

as being 'Mexican schools,” and we would readily admit it

at this moment that they were really Mexican schools, that

- 3 2 - ) x 3 3 i o2 -
al ¥ o 8 fpd i #9 Sowd 814 il Aned g ek Wil o i 5 f Erig S iy
they were designed to meet the needs, the special nze of

the Mewmican-American child, where he would or could go ts

A
L)

get an crdinary type of education, he didn't complete high

schoel == he wac too far hehind., o what we i

)

pointed to, and this is disturbing if you're proud

system, what we have was at all timoes in the total history
of the Austin gchool districe from its beginuning ia 1030 --
the eanrlicst record e could find -- dotm €0 today, p2ver o
R J:«. Vel L Dl e Jenr el - 2l
20
O — -

|
!
i
|

|
l_
|
|



|
' 1 child being denied access to any school, ;
I | |
2 And every student, every school in the City of é
& i
3 ﬂ Austin and all of the students have comsistently, through %
4 the years, had a Mexican-Awmerican component., 8o we're
5 f pointed to as being discriminatory because two things oc-
¢ curred:
7 i: First, we say that in Austin originally, the 5
S j good part of Aqstin, the wealthy part of Austin, the,silk‘ '
7 Q stocking district in Austin -- 31l the Tenth Vard -- was
10 f once down in the Zavala area’that we are talking about
1 | now, and has converted to a laxéeiy Mexican~American pcpula-i
12 E% tion. In that area we had the Palm échocl, and we had
ﬁgg' 13 é% Metz, and all of these schools had a substantial jfexican=~
| 14 i% American component at all times.
! |
15 E Now, on account of the problem of the children ?
: |
16 é‘ who cam2 late, and who were over age in grade, our school é
: | |
17 ? system decided that there should be a special school to
18 E which voluntdary access was accorded. No foréing. Anyone ;
| '
19 gﬁ could go woo wanted to go, but schools that would have a ?
20 ;g curriculum that would meet the special nceeds of these %
21 ?5 people. :
22 f So, in our elementary schoclsg - but first let ?
23 . w2 say, ov let me call this a satellite -~ this is a coomon,
¢ gond word, thesze wer: Pearcesnd Somal, and o other was

Cia v a it mraatem A ablimde mthe e asiie g Astiem boasdleld heda S¥atoowosd haesh o s eeiek
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American students.

Now, if we are looking for de jure segregation

3 that 1s brought abeut vhere the building bad the purpose or
@9 4 é the effect of achieving ﬁeg?egé‘101, then we can lay aside
5 ; completely the West Avenue Schocl that you see so much of in
B ? this brief, because it was long ago closed, and there is
. | .
7 | not a Mexican-Awerican community in that area -and has not

S | been for a number of years. It dida't have the effect of,

N3

or had no effect on residential patﬁerns. When the school

10 | was closed there were no more chican-Amcrlcans in that
!
ol area.
1 »
12 Now, over on the other side, in this. Zavala
| '
13 ' Sechool, and you first had the Comal School, which goes back
4 1 for a number of years, and there is no complete record on
| _
15+ ig, but the Comal School was cloged at the request of the
16 1 Mewxican-American community, and a new school was built,
17 . the Zavala School, as the Mexican school, and it is so
|
)
18 g identified, and I say that it was a Mexican school.
[
il
19 [HE COURT: (Judge Simpson)
! &
26 How far apart, or vhat is the éistance betwzen
I
21 ' the Comal's former leecation and where the Zavala was buile?
2 MR, TIOMAS:
23 It would boe in the same scheol district, a matter
of o forr hla ~wobohiiy four or five blocks.
- .L&'M ~ e %, ’2"’~v‘ 7

Tow
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In the same school district?
MR, THOMAS
]

In the same school districc.,

THE COURT: (Judge Simpson)

The same school district, but that is in the
Austin school district, the same neighborhbod?A .

MR, THOMAS:

Yes, drawing the same children.

THE COURT: (Judge gisdom)

But you did have overlapping %ones?

MR. THGM;S‘

Yes.

THE COURT: (Judge Simpson)

Did I understand that this was a voluntary thing?

MR, TIIOMAS:
The child had the opportunity to stay at homa
to go to school, and if hé wantedvto zo to Metz School,
the record shows that in those years there was a

x

T S . - - -~ L N L 3 21
per cent of etz that ves liexicen-American, when the

¥
Fiaed

Zavala &Zcheool wazs built., And in that school, you had a
dueption department and --

T COUNT: (Judpe Wisdom)

¥ 2% ks - . . - P2 S 3
Vias the idea of ovezrlopping zonns evaer attacked
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litigation.

THE COURT: (Judge Wisdom)

T mean in this litigation it* vas not attacked? .

FR, THOMAS:

Well, it was pointed to as being, yes, being
evidence of discrimination.

THE COURT: (Judge Wisdon)

This is the point I was making.

MR, THOMAS:

Yes. ’

There is the argument.tﬁat is ‘made, simply saying
that we went in there and met the speﬁial education needs.
We had physical education structures in that sch0u1, where

we had them in no other elementary school. We tau*ht
Yy b2

industrial aris which was not taught in any other. Ve
taught homemaliing in that school, where we didan't have that
o

in any other school, and we did this in order to necet the

social needs of these Mexican-Americons, these children.

Az veflected by these records, we put in the first:
vigiting teachcyr program. Aand the vieiting teacher pro-

gram was really a soclal worker, and he was paid the truant
officer's galary, a genileman from the Truant 0£fice, and

we called him o visiting teacher; and we put a social

7 N 4 7P .‘g’wa-r ,4...',..‘).. G Yy . x TN i 21
O?CLLI.‘ 5.'.".‘: Ao L0 0 EMAIO Tomalr Do g o
T P
O X b e « B oeisniiar g SALE LR WU pEL LaEa Lo
34
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school, and to try to get their parents to participate in

school activitie

1
{

C s . e
This is the kind of school system that Austin has |

run, and th&cuvhout the time we were meeting those special
education needs, and we havevcontinued tohtry to do it by
the curriculum, bi-lingual programs then, and during the
time wa were tyrying to dc this. And in the Austin school
system they had all the athletic and extra-curricula
activities, and not a sign, not a point of any discrimina-
tion against the Mexican»Ame;ican_child. | ;
So then, e get on the other ﬁart of this Mexican-v
American problem, and to say that we have designedAsome

school locations that had the purpose or the effect of

segregating the Mexican-American, that simply is not con-
stent with the facts.

In 1946, and this is a splendid school system
y

that we're talking about heore today, but in 1940 we hired

a professional engincering firm to make a twenty-year

projection of the educational needs of Austin, to make the

sit

o
ha

acouisitions, And that engineer was instructed iu the

e
]

oy

records that it was the purpose to put the schosls where th

children wove, and expressly not te influence where the
arcas of dovelopmont veuld turn up in the Iuture.
T : . . - AR

2 -F . T g e e gt gy s do e o] -
them diffcvently, but wo have trezted thien difdovently in a
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loving and Ln an educationally sound approach to their
problem.

THE COURT: (Judge Simpson)

May I ask you this: Uere the instructions to

this engineering consultant, or the contract with them, or

whatever it was, the supporting documents, put in the
record? A -

MR, THCMAS:

Yes, they are. We put them in.

And I will say that the schoecls have been buillt

where -- there may be one or two exceptions =~- but they

| were built exactly, and they may not be on the exact loca-
i, tions, but the zounes would be the same, and there would be
scme reascn, some legitimate reasen, such as that we had

¢ had - integrated Allen Junior High

g
m,.,,‘

two crises in Austin:

| School, and it was a perfect example of int egraLL rn, and
H

¢2]

i it burned. And the University Junior High was coperated a

a fully integrated school, about equal or almost in its

it bkacl and closad that school.

A, TIOMAS:

echnic zomposition, and the Universiiy cof Temas sinply took
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THE COURT: (Judge Wisdom)

g
J And this was post-Brown? This was in the '350s,
wasn't it? o
MR, THOHMAS:
That it burned and was closed? -Yes.
THE COURT: (Judge Wisdom)
E When you say that it was integrated --
g MR, THOMAS:
| Of course, but we had no control, we had no
| right, no legal right to have it integrated =-
THE COURT: (Judge Simﬁsbn) .
You were following the Texés Constitutional Act?
MR, THOMAS:
‘ Yes.
THE COURT: (Judge Wisdon)
And then Brown probably struck that down. |
MR, TEOMAS
f Actually, and wnlcn the record sh&ws in ;hé State,
: and in ihe City of Austin, chows that when Austin brought f
{
. out z conmilitee of some sort of profecsional cutside educa- ;
f ‘
? tors guoup Lo come there and study our schools, and to “eporé
| to our School Board on thg needs of Austin, thiait equal |
emphrsis was placed on our black schools. And 4t will show
that Zoderasen Ildsh, wivich hod basn il for hoe bhila i
. Praal e PSR SO U PR A, e L I e 8 i -
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their parents off to Florida to pick oronges, or to
California to pick grapes?

MR, THQEAS? @

This has changed. |

THE COURT: (Judge Simpson)

That was pré;WOrld War II.

THE COURT: (Judge Coleman)

Tell us about what has happened since the war.,

MR, THOLAS:

In the first place; the boys went off in the
service and acquired -skills in the service. They were a
second generation Mexlcan-American, and they could com=
municate better, and they were better off culturally in
the community. |

Mumber 2: Those of ehem that stayed at home and
who had no skills vhen the war started, and no employment
opportunity, found that there was & shortage of labor dur-
ing the war,'and that they had the opportunity to acqﬁire
skills so as to acquitre employment.

So now we don't have this, and ¢his iz an eative
ly different characterigstic of the ethnic minority --

THE CoUnT: (Judge Simpson) |

They don't have very much to do.
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segregate, you did discriminate, but you did it with s

w

I bewz m motive, .

4 LR, "'m%
I can’t oay that we diseriminated, and I will

Aos

ot say that we sesregated. ‘hase woars all schools to

vhich a child had che option ol goirgz, He was not required
to go.

and, T say that we wers not bciag beaign, and

that the dual asvstem was lookine ot the educational needs

i

|

|
LRI T - . -

- of the childrea, and it did a good job,

| .

!

e

(4]
12 TP )1 sy THL e p e
; LMLAwE:Lqusmmmm .
I 4
13 i Lol SO S S . . oo Bl gy e o2 1
| This is the argument that =& alvays made in
il . ) :
il R . .
14 | terms of benign wotive, that they presented diffarent
i
.‘5 i o . 2 £ e it g 3e
| problems, and one of th e difficulities in the present sifuae
|
I . . :
16 | tiom 1s khat the same arguments are made by the radical
f
I
7l separatists.
’!
18 ’ MR, THOMAS:
i : - .
19 i Y didn't excluda thom in the first plice, youy
| .
1
2 Honor,
2 COURT: (Judge Wisdom)
2 I den't guestion your notives, and I think it
wE was benign, but it wov be Constitution did not
" parodt thia ind of Lenien o . '
]
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curricula «- not extra-curriéula, but special studies to
take care of cultural differences.

MR, THOMAS:

Well, if your Honor please, as I view the law,
and maybe you know more -- well, T know thét you read much
more of this law than 1 ever do -=-

THE COURT: (Judge Wisdom)

I find that these school hcard attorneys read
just about the same thing as I read.

5
MR, THOMAS:

Well, T am just kind of -- I'm not a school
board attorney, and it is just for the love of‘my city
that I ==~

THE COURT: (Judge Wisdom)

A1l right, then yours is labor for love ==

MR. THOMAS: |

Love of my city.’

But let me say this about that, that the question
here is if we have segrepated, is it de f&ctg or de jure?
/ind as I zead the cases, I find that by scome action we
must have brougzint about the segregaticn of the races which
results in a de jure situation,

ol o Vi T s EREION FUNE S N
It ciosly hasn't happenad heyre, It zizply busn't
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The same thing is true when we only had two schools that
they talk about, }bxicanwAmerican,!-~ well, we had letz,
and we had Palm, and we had Pearce, so I shall not argue
that further, but I will say that if you read this record
you will find that in each instance that Dr. Sanchez, the
distinguished Mexican-American, said, "I have never seen
discrimination in Austin schools, and if I had I wouid
have been yelling at the courthaus% docr."

Let me pass on to the otéer question you asked:
What is different about Austin? -

khat is different about'Austin, as I see it, on

the black situation is that we didn't come here with a

program that sought to avoid busing, where we thought

busing was the best solution. We didn't try to come in and |

consexrve the skatus quo.

We offered a plan, complete desegregation ,of cur
secondary schools with substantial busing, when just over
the hill, when our new construction program is completed,
fixstly, all oi'tﬁat busing would Ee aliminated, virtually

ail.

iias beon siow in getting approval. Dut it finally approve

) PP S Yoo o ey Yy pray e S o
cur now school location. ¥e have been delayed.
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So that probably when this system was set up
you had a good deal of it, when buses first began to be
uéed, you must have had a great deal of busing?

MR, THOMAS:

I don't believe thét we did rmuch; I think that
the Austin Independeni School District wouldn't -

THE CQURT: (Judge Wisdom)

Well, it seems to me that you are something like
Charlotte, Charlotte has grown enormously in the past few
years. And here we have a decision of the Supreme Court
saying that busing is one of thé ﬁechniques -

MR. THOMAS: | :

True, that is correct.

THE COURT: (Judge Wisdom}

And you have a decision of the Supreme Court say=-
ing that while each school need not reflect the populatioan,
or the black and white population, still it is proper to et
goals. And Charlotte's goal was 71-29, |

THE COURT: (Judge Coleman)

I just want to offer an obsewvation. About the
worst thing you can do with cases of this kind is te try to

using.
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T was going to say that I grew up in a vural drea
in Misaisginnil, ead our sohontlhouce wze in —i'iee dictancs,
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After, high school was too far away and they
had buses. And it wasn't really a gattef of busing from
one side of the county to the other, but it was a matter
of getting to school,

Then today, under Mississippi law you can't bus
any children who live‘ﬁithin two miles of the schoolhouse
because it is presumed that they are near enoﬁgh‘tc wélk,

and so forth, whatever his race.

But X agree that you shguidn‘t bus.anybody to
avoid integration. I don't think you should bus anybody
for any ulterior motive. And, I was just getting to the
generalities of the thing, )

Now, what do you propoea: to do with the five all-
black schoolsg?

MR, THOMAS:

That is what I wanted to tell you.. Whenever we
reach the point where we starit off with no regard for

these matters, culture, customs, and with massive busing

(e |

=
4

oreye
b

:, of

p

and teotal destruction in Austin for, I guess,
the waole neighboriood gchwol concepi ==

TIE CCURT: (Judge Coleman)

-y S e TS v ¥ c
You had five, did youl
MR, THDUAS:
® s (e e
N LI ? [t
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a good faith plan, a plan that

And your bliack people constituted only fifteen

per cent of the school population?:

MR, THOMAS:
That is wight.
THE COURT: (Judge Coleman)

Yet you had- five schools that were all black?

MR, THOMAS: A - i
Yes, that is rignt.

i
{
i
|

THE COURT: {(Julge Coleman)

What did the District Judge say should be done

about that?

MR, THOMAS:

.

He approved the Austin plan. And, I would like

to iandiczte what the Austin plan is, because I think it is

the Government has compli-

mented. And the reason why the Government reaily had no
plan in the Court, was that their plan was just totally

fallacious ~-~

THE COURT: (Judpe

-
- E

oy L1 o p y . - 2 s .1 ") TITITY
s the CGovernment's plan identical with the HUW
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v _MR THOMAS:

N

Yes.

3 | THE COURT: (Judceé Wisdor)

Becouse 1% sesps Lo o quili clear that the

5 1 Govermnant very candidly stated chot the HEW plan was based.

g

. on a theory of ¢ yuLamnwhlﬁ discrimination, and that that

is not the Goverrcent's position

today.

8— tg - ey
i MR, Tuliss:

7o ' Wall, I thias that, 28 ¥

welr plan,
10 : e ) vy ey e h e d ot en v g epm Faia ogn o ye, g 1 -
v was gystom-wice aod miccive busing, cad just the complete

° 1 totality of our -=

12 TEE COURT: (Judge Simpson) .

3o 7 That is right, that was the IBVY plon, but the

14 Government has abu.Joned that, even on this appaal.

15 : . .
" i"‘)} % I{ ii\“mh'n

eyl
5]
5]

i i e © '
16 I don't koow vhat position the Government

7o taken, I'm ready to --

LN
- i
e I
} i LEsE A A nd Y b Rtril T 3 .
& THE COURT: (Judpe Wizdom
i o
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MR, THO, A3
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I think that they are taiking about Mexican-

.

americans only, and T ¢hiak thap Chey are talking about the

Johnston Wleh Sohosl, and what © aw dtienpting to or trying
e

4

. to point out is thelk in the tin yeors that we ha"e had

6 . . 4, v \1, b '.0~ 4
Johnaten High School, which is pradortiantly Mexican-

o
ey
23

3]

Ameri can, thatt the rate of drooou

decreased, or the rate

of graduvations ha

2 oquadrupled fn s zhort ten vears in that

b @

school, Tt wasn't desicned to be a Mawican-American school,

10 . ’ . 1 @
and the pyobability iz that if zivala School ==
THE COURT: (Judge Wisdom)

12 . .
I diverted you; however, 1 have done it aot

13

ps ] AR S g

intentionally, but I diverted von fron answerine Judee

Coleman's questicss pith respect to vhat about the all-

15 '
black schoolgt

16 MR. THOMAS:

17
AllL xight, siz,

18

I want te say this, that ia.Austin we went into

17 in~denth, total nazsive study of this vhole problem before

20 Swann wias decilded, to ses what we could do with our clemen-

tary scheels that would have an eﬂﬂﬂ”tiu'dl purpose

“
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3

s

& stay right in the same
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MR, THOMAS:

White and black, that is true, but durinz the
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THE COURT: (Judge Coleman)
How high in grade o they go?
MR, THOMAS:

One to six.

THE COURT: (Judge Coleman)

Only to the sizth grade? That means that the
children up to thirteen years of age go there?

MR, THOMAS:

Yes. ’

THE COURT: (Judge Coleéan) .

Suppose you went through éhildren,‘say through
the third grade, you would have a bettef argument, to say’
the least, wouldn't you? |

After all, the Couxh doesn't have to, you know,
leave all of their knowledge and common sense at the door-

step as they enter the 2y.:rthouse, because we lmow that it

takes from =-- well, say first grade kid, or second grade,
or third grade, but especially the first year student, be-
cause I know that I buil: a home in towa even though I
wented to live in the cmuntry,ljust go that I could get ny
boys closer to school, closer to the scﬁsolhouse, where
wouldn't have to ride the school bus, and all that sort of

IetRoR ot Rakv Tl #0311 Va1 prmnch M 0 svocsehar the firvst day

. ny O, ey S I o e o . . . . ..
L 84w DL WOLK 4P i srucvalid U0 lle Lddicsandaidy sl
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! i at every bird that flew over. There's some human values |
2 . in this thing besides just mere percengages, guotas and
3 standards. These children in the 4th, 5th, and 6th grade, |
4 how can you just ==
5 AL A
MR. 'IHGMnSP

§ Your Honor, if you disrepard thé problems that
7 we avoid, the problems that are normally argued against
8 busing but which we say are argued affirmat?yely as
9, advantages of the neighborhood school, and if you assume
10 that the program will not bring about a proper culturation,
1 a proper appreciatioé,‘a prOpef sociological gffeét, then
12 you can say that this means nothing.
13 But if those things are worth preserving; and if
14 you believe that in this effective learning area which is
13 our starting point, that by organizing children intoc
16 permanent little study groups of say eight people, with
17 your exact racial mix, wiﬁh a student teacher that is
18 assigned to those people at all times, where they are broughi
19 together all of the time in thils program, and they are ali |
20 i working together, selected accerdiﬁg to thelr ability to
2] achieve or to get along with each oﬁher; and all these !
22 % things; and if you can take this effective earning cempanent§

| i
23 i; of the clewentary educatlon and use that in the fashion thatj
£ ‘i G @ LAt o SR 6 £ BN T R I M SR R S A G S S S |
25 gf tils is not just to avoid integvaiion -« 10 i something f
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‘beyond that and doing more than is required, by taking this

to avoid total, forty-five minute bus rides, and massive |
transportation of all these children. ' |
And when you got through, you would have maybe

four~fifths of the time that neighborhood schools, just like

the neighborhocd school in Detroit, or Los Angeles, or even |

Cleveland, Ohio, they will have their neighborhood schools,

elementary schools I'm talking about, but we would have

|
done sonmething ~-- ; .
t -
THE COURT: (Judge Simp°0ﬂ)

Detroit is not a very geod example.
MR, THOMAS:
Well, let's make it another city, Des Moines

But I am up in Austin, Texas, and let's pressrve the

neighborhood school concept, and you will be reaching out

- I
third of the time or this twenty-five per cent of the time, i
which iz where they do these things, they make thesge field
trips, and they go to these cultural centers, and all of
this should be, in wy judrment, should be accept: ale because

oi the aducationcl sounducss that advocates it,

THS

Any questioas? ‘:

Yeu have conmleted your position?

<
N
"
1
¥
-

L
Ls



R o
O]
% 2
3}
[& 8 -
]
LX) *
-
s
k8]
3
o
-~
o w.r;
m ord -
& Rt
]
¥ &
o
o
o
i
(] I
3 ] s
L =i 0
S ot b
[ a3 ’
e R ’ W,
£ = i F
£ v ~ =
— d ]
Q & 5 e
G C R
I3 W.. & 2
u& [} 4 Mwm.
et o k]
HoOo»>  H N
~t (%o} (Ve ™~ (s [a}} [y}

(e}

54



12

—
(28]

14

16

17

L

PROCEEDINGS

i — - . m

(After recess.)
THE COURT: {(Judge Wisdom)
Miss Drew.

MISS DREW: .

Mr. Sernma will go first, if it is acceptable,

M, SERMA:
f \

May it please the Court: I represent the
Mexican~American intervenors in this case and, therefore,
I will address myself to the problem of the Mexican~
American iscue.

Now, our position is basically the szme as that
which the Federal Government has jus st taken, so I won't go
over or vepeat most of the argument, the position they
stated. _ ;

Now, I, like the Federal Government, believe that
this case does show on the facts segregation of the
Henican-Amorican., We believe that it does show segregation

B -

L jure, through Lze use of atiendance szones, tivwough

e

school gite locations, locaticn of sites for schools,

-
H

through faculty and administration assipnments, and we be-

lieve that trict Couxrt erred in finding that there

IAS a0 Fea Giiira 1o oo i or boosd unos the Mcflct"‘t t"_'j'”ic’.l
Ao A G e ORI OII, wa O Up 1 Cat Lo R TS5 I A58 TN

NIVE e (Judge Ceole man )
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! You understand that the overnment agreed with
2 the District Court cn that subject, that there was no de
3 : t 1 . -~ o

. Jure
4 ' MR, SERBAS

No, vouy Honow. My wndersiaading of the Govern-

ment's oosivion is that thers was de jure sepresation as

7 . S i . )
te certain achools, cevtain Mowlican-American schools; and

Court ghsuldﬂ likuai;ej be system-wilde,

’ ti that tzorﬂ wasn't evidence of dicaris alnation as to all of 2
i

7 §§ the Mexicon-Auzyican schools in the district.
' ;

10 %! It i3 on this point that we differ with the

¢ I :

n §§ Government. We allege that the wecord does establish

12 3% system-wide discrimination against the Me:icau¢qmbr1canu,

13 %é and that the relief which should be rendered by this
i

14 ﬁ

15 It would be exceedingly difficult, if not impossible,

i;
16 ;é to go on a school-by~gchool basis and prove which schocl, |
17 ié which student were discriminated against, and which student %
| 5
8 35 and vhich school weren't. e ' ?
19 {; We baliove thot (he wiecle pattern of discrimina-
20 f% tion agoinst lexican~Americans ls evident here. i
q ] |
o TS CoURT: (Judsze Coleman) |
22 You have not, or thosze whom you represent, have
5 not £ilad any plen? DILd you file cne im.“He Diztrict Court?
AT ‘Wa intexvened in thig case at tie appellate stagae.



1 f We did not take part in the Distriét Court,

2 é THE CCURT: (Judge Simpson)
3 The District Court woula not permit an inter-
4 | vention from the Mexican-Americans at the trial level,
5 % MR, SERNA: )
. 6 We attempted at the District Court, and were de-
7 nied. We have filed a separate lawsuit in behalf of the
8

| Mexican-Americans, which is now periding, presumably oa the

7 . outcome of this appeal.

10 g This is at the appellate level, and we did not

1 5 participate at a}l in the District’00urt trial.

12 } But, as I mentioned earlier, we con;end that the

i3 ? relief will have to be system~wide., This is going to be
l ,

14 ; exceadingly difficult to prove exactly what Mexican-

15 g American schools were discriminated against, and which

16 i Mexican~American schools were not.

17 s THE COURT: (Judge Coleman)

2 f Assume for the gake of argument that you are

19 f right, what kind of injunction would you propoese?s How

20 f would you do it? By extensive busing, or how? Would you

21 . wont the Latin American children bused out of their hom

2z cemzunity and hauled over to another area?

B2 ¥y e % ey L . ST B [PV, .. IR o BOR PR Yy P
e Moxican~dmericans don' € necessarily favor busing; they are

E 2N
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10

1

12

as afraid of sending their children into white children's
neighborhood, as the whites are of sending their children
into the Mexican-American neighbérhoods.

But we belileve this is one of the means which
will be necessary, particularly in the Austin district.

THE COURT: kJudge Coleman)

So you say that the Dnlykway that fhis can be
done there is for busing to be use%? \

|

MR, SERNA: .€

Yes, your Honor, in certain cases, we do.

THE COURT: (Judge Wisdom)

You aré for it in the sense that ydh favor
limited busing, sowme busing, but more busing than the
precent plan allows?

MR, SERIA:

That ig correct,.

I would hate to say "limited busiug,' but I would
say we are in favor of as much busing as would be necegsary

o)

to achieve a unitary system on a tri-ethnic dasegaegated

L

basis. Iaybe that would include limited or massive busing,

buf ==
TITE COURT: (Judge Wisdom)
0f course, yéu baven't had an opportunity to
Tic & ' Lo oable o shiovr Lho wiiond

Lo winlen you eonguier busing as necessary in terms of
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dollars. There is quite a difference between the Board's §
plan and the HEW plan. |

MR, SERMA:

Yes, your Honor, we didn't, and, as I mentioned
earlier, we didn't participate in the lower level, and I

am familiar with the figures through figures which are

listed in the briefs, but I don't recognize én expense, OY
i
I don't know what the expense woul@ be. \
i |
However, at this point'wé don't feel that we have
to address ourselves to that particular issue, as to what
the expense is going tole. o
THE COﬁRT: (Judge Simpson)

I think what you mean is that you would like for

the District Court to be told to let you in and let you

MR, SERNA:

If this Court deemed that the record is not sub-

h

4
stantial so as to reverse the lower Court and find a de jure;
=, bLhen we would, of
course, requaest that the case be remanded to augmeat the

record with regard to segregation of iexzican-Americans.,

THE COURT: {Judge Coleman)
This case wvas tried ot the lowar Court by the

- w : T A -1
L Pl ey T T e e ey ey B e panrm e T Yy el
s T e et sl e R RPN e WA A R Yy Lhaine

. T o T et P a1 LI S oy . Yoy iy P
o8 foy as Lm councerned it does represent everybody, and
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1 | tried by the counsel for the school district, and what
i
2 | contribution could you have made in the trial below, if

3 | you had been allowed to intervene? 9
Q | 4 MR, SERNA:
5 That is har#l to say at this level, your Honor.

We could have introduced witnesses that could testify to

7 some O0f the discriminatory acticons that went on in the
8 Austin community at the time. We could introduge more, '
9

perhaps == -

10 THE COURT: (Judge °Simpson)

N The students are not.responsible for what goes
12 on in the community, and you would be limited to what the 5
13 School Board had done, wouldn't you?

14 MR, SERNA:

15 !, No, your Honor. ;
!
@ : |
16 Our position is (1) that if you have a segregated |
i
17 community, let's say through city planning, and so forth, !
18 and i the School Doawd acts on these procedures which are !
. !
19 1 econducted by cutside gcurces, that tiwey, in eifect, have |
20 adepted tuose acts; and their scts, theralore, constitute i
i i
i |
21 ;% de jure segrezation of the Mamican-Americans. i
i ;
22 This is what ve are arpuing that happened, that
23 Merican-Americans gettied in certain aveas of Austin through
o onz Fowm or onolheyr, ood that fha @plaanl Tieeeed satad an
PRI CcDe SCo claitniad pulevais == Uiody Bav wWilded Yo e2HaCalis
60




i Auericans were settling, and they built schools there,

H . . i T Tee I I SR R
) TR COURT: (Julge Wisdom)

3 Your view 1s the United Seores may represent

4 everybody, but it deasn't repregant your point of view?

; | MR, SER: | - |

At this point, with the evceplilon of those schools

g

that the Coverument alleged, that the Government is arguing

¢ did show diserininaticn of texlean~Americans, the Covern~
: e

i

o oment does pog wreessavily refllzot cur overall view

fJudge Coloman)
11 Your statement is, and I'm not trying to argue
12 the case, but vour argument is that Lt's all where the

13 . children were, so they built the - schoolhouses thére, and = |

How, suppose they had

14 1 that congritutes discr’doae

15 ¢ built them ten wiles away in these days, end ordared your
16 children to be buged to either that or another where they
'y avout that? j

<
£ RS

17 were not being bused? Vhat would you ¢

i ooy ; 5 1. N RN S . SR PR 1 k .
18 0 Would these be attended primarily by HMexican-
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1 we believe that there was discrimination through the City,

2 Ef through the City Planning Commission, through various

3 j) individuals that made it almost mandatory that Mexican-
4 i: Americans, ox, at least, lower income Mexican-Americans,
3 '; would have to settle in certain areas.

6 §§ The School Beard subsequently built schools in

.

and around those greas. }

8 ij Now we, in effect, avre s%ying that they recognized!
¢ %Z that a separate and distinct ethnié ninority existed in
| . .
10 %; this area, and acted vpon that separate and distinct
n EE minority to separate it, to keep it apart from the majority.é
2 THE COURT: (Judge Coleman)  °
; 13 éé You are arguing for the rule that 1f we wvere to
14 éé follow, and everybody followed us, would set this whole |
15 éi field afire from one end of the United Stateé to the other E
i
. 16 §§ based en what or where somebody has intentionally built a ;
| |
1% ;? scheol, but whether they. had other means by which this é
18 é could have been == i
' . 4
19 ;i M, SERIA: . 5
| ‘ s i
20 ;E no, your Honor, we are arpuing basically the same %
21 if idea, the same position that was taken by the Court in the %
. - Davis case. |
N o3 THE COURY: (Judge Ulsdom)
T dom'p ek wan'yn oot to oo to the Navis caong
GRLOYOU LW Wl v e wo B odanl case, an wonich Lhe
_Mwmmw,wu.“éé
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Supreme Court says that this site selection is a classic
.  method of extending segregation.

THE OOUERT:s {(Uudse Cu@mm&n)

X have xmfer@mce to the wacial question, and
Swann dealt, as you sgid, with the de jure systém, bléék
and whita =« . o

THE IRty (Judea Wisdom)

tion by a legally consiltuted

you get a de jure --

THE COURT: (Judge Simpaon)
| On overlapping dual zones. |
THE COURT: (Judge Wisd;m}
' ' == you gi@y’azjure action by the'school board;
‘however, this last pﬁsition is not neceséarily unifornly
~approved,

MR, SERNA:

Then, I would go on, if there is no further

questivas -~

THE COURT: (Judge Wisdow)

i ALYl right, you may proceed.
MR, SERMA:
Then I would go on to explain that the school

2075y 7 =i 3 -
Py Yilmars ;v Bovoemoy
a2 DAL OT A SO

¥
¥

as teing a distinet and separate ethnic minority; and the

‘

fut whan yeou get te the guestion of a site selec-

sehivnl board, even post-Brown,

63




1 schicol district themselves -- well, the counsel for the
2 school district has referved to the Mexwican-American as

sicned the fact thak

3 . digplaced persons. and, they have

4 | if they have treated the Mexdlear-pusricans differently,

-
L
-
i

it has been in a loving way, iz ik bas been to help them.

¢ | I might add that ¢his argument is undercaken by school

~1 .

districts throughout the Sousn particularly throughout

> b Texas. And 1 believe that the Supsriantendent in this case.

C testified chat Lhe achinsvenspi e
X THE OIRT: (Judee Wisdom)

s

o 1 You'we being killed with windness, is that it?

1z MR, SEENAG .

<

130 Right. And they've going o love us to death.

14 é ' Tha Superinrtondert festifled in this case thaﬁ -
| _

15 ; 1%L~LLJ?T.;{ zdga Goleman)

16 | And you don't want to be loved to death.

7o MR, SERMA:

18 I would rather be treated equally and just ve-

.
) ¢ $ . - " I YO,
15% ‘ CQLVE Soqual oppoin u..\ﬂﬁ;u:v “
{
~ o PRI T T Tl mm g ¥ o~
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1 white zchools in Austin; and not necessarily in Austin,

8

but throughout the Southwest this pattern has manifested

3 itself.
!
%B 4 QE This has resulted in the Federal Government
5 ; undertalking wmany studies of the lMexican-American and the
6 ; educational problems. The most recent one is the United
. 7 States Civil Rights Commission on the problem of the
8 Mexican-Anerican in the Southwest.é
i

¢ THE COURT: (Judge Wisdom)
10 Was that put in the reéord, by the way?

boon MR, SERNA: |
12 Yes, in the intervenors brief we have quoted --

o1 THE COURT: (Judge Simpson)
14 | It is quoted in an intervenors brief, but the
135 Commission report is not in the record?

] 16 MR, SIRNA:
17 No, vour Honor, it was not put in the record
18 g down below.
il

9 [ COURT: (Judge Wisdow) .
20 I just wvanted to be éure that we had a copy.
21 MR, SERIA:
22 EE I can furnish a copy, 1f the CJurtnﬁo desiras.

Fe e ey o m A g gy -y Z -1 - o g . - 3 1 4 e -
23 I have on extra one, but the report is quoted in the inter-
24 vepors huiel, .
- ! o e e e,
- e P S« P AR |
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We éan get some copies; sé donft bother about
that. And I think that we can judicially note it, too.

THE COURT: {Judge Wisdom)

I do, too.

MR, SERNA:

I was going to ask the Court also to take judicial

notice of the plight of the Mexican-American educational
- |
|
problems -- }

THE COURT: (Judge Goleman}

You have it for the Southwest, but we are in the
Austin case. And, of course, we've;got the Corpus Christi
case that's going to be argued in two weeks, agd a Dallas
case that's going to be argued in about a week, and you
dor't propose that we settle’Austin's problems by what is
going on all o&er the Southwest, do you?

MR, SERNA:

Yous: Honor, I Selieve that the facts in the
record with regard to Au n, with regard to the Austin

sh thils Court the basis by vhich

b

case, will of itself furn

s

it can solve the Austin problem, but we're mexely referring

to the fact that the City of Austin is indicative of what

1 o Ay v ey WYy T o PP B 1 Y $ o / 3 oo
s tronspiraed, wihat has oceurred to the lexican~Americar
..... 4o I's < o
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belicve that the educational plight of the Mexican-American, |
to scme extent, can be dealt with in generalities. This |
Coumission's report deals with it in general principles,

and it takes its facts from specific school districts

specific instances.

TIE COURT: (Judge Simpscn)

May I ask you, Mr. Sernz, since you have read the

!

Commission report and I have net, or you veferred to it in

your brief, or you cite from it invyour brief, but does this
Commission report develop the extent to which the Mexican-
American tnvoughout the uoufhvuetern portion of the United
States are immigrants, or second generation Eéxicans? And
also what portions of them are people whose forebears were
there when we acquired the Scuthwestern part of the United
States either-by conguest or purcinase?

MR, SERMA:

Your Honox, I don't think that is treated ¥

~
[#]
"
«

THZ COURT: (Judge Simpson) %
Soma of these peonle were there before the Anglos
were there, or gome of their forebears were there,

3 CYFTIRIA »
SN S RS 73 W

vie this covtzinly s no longe
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The fact that they we

they cnll

or mdy have been migrants, as
does not justiiy thwew
THL COURT:

There st be

Feor

educatez

I S ot g e
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aar't

You stigmatizo

awd say that thoy ave &1l migrant wor

all they do and chat soxt of thing;

just likve white people or black

I apree with that.

THE COURT: (Judge Colewman)

Do you allege that anybody

ethnic orizin has been °Xﬂix ed from
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v yall edoeated |

them all at once

taey are

people

any school in Aus

arpuing that

e ot uie time wmlgrants,

them, certainly

now -

as the

as wetbacks

wers, and that that is

are.

£ Mexican-aAmerican
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1

v What I am avpuing is thet as a class, an overall

[

class, they have been exciuded to sons extent, and, again,

3 this could be pri: iy bused on theis ceonomic situation,

on their ?v..a'&[z)hu 13 gm-i«s-"mlw%ijuhhn;‘ nll\iu:’«\uﬂ. ‘;hty L{iﬂ‘i‘.. 1113.5 CDU].d i

> | have been the prinary resson, Lt this is one of the reasons

LI

6 which the school district has tluged on to segrepate the

7 Mexican~A bt roi every Maviecan-Americen can get up

8 | and say thoi he has been dizerinizated against or has been
? made to abtend suclh a sehool., Dut T would csay that the
10 majority have, and, therefors, tha attainment level in

L] .
n years of educetion for the Mrrican-Awmerican in rencral igs
12 congiderably loss ¢ nau that of the white in tge Southwest,
12 and even of the blacks, | o
14 5&3ancut Lavel of the Mexican-
E American in yesrs or education in 1960 was fou; years overs-
16 all avaraze as compared to aaﬂhL vears ior the black, and

12,45 years for the whita,- j

e - o Tt oy oty >
18 S0 this problaon of the Vaxisazn-Arerican beino
- P . oy I S - .y e e g o
19 0 treated as oa soparcte and ctiwic ninority, and

2z | exlsis
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1 the attorncys for the neproes to go into just this ver
1 _ 34 J

2 i thing, to show that they were disadvantaged, regardless of |
3 % wotive. o
4 | MR. SERUA:
|
5 | Yes, your Honor,
6 TIE COURT: (Judge Wisdom)
7 One argument was that they had been disadvantaged |
|
8 because mandatorily she had been separated purely for race,
9 and no other reason. I don't believe that you could quite
10 make a case on her here. ) |
1 MR, SERNA: ' .
12 Well, your Honor, I don't believe that I have to
13 go and make a case that they have been segregated by race
14 overall; I believe it is sufficient to prove that they were
15 separate =-- well, that they were geparated through
16 econoumics, through racial factors, and:that in this isola-
17 tion woich ocecurved, the School Board subsequently acted
18 || upon that,
|
19 ; THE COURT: (Judge Wisdom) |
| !
20 g{ You can go further than that, because you say %
21 g that the selcction of the sitez promoted it. g
?3 22 § MR, SERIA: ‘ %
g | ,
) 23 ?E Subsequently, yes,your Honor. %
24 ; As gites were dovelopad in I‘f;a:tiaaéz aaii‘;’:ﬁ;orhbcds,

g i
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' . would perpetuate the isolation, and segregation which

¢ existed, of the Mexican~Ausrican,

e {Jud
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AU nenor, we view Dhis s siwply ba ing a case

© vhere the Aus
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e Tt e e .
i Independent School iistrict must be made a

unitayy school systen, and

drteidine incenvation

10 ! ola bt e Rt L T AL T N U SR S s ;
L LAWOUL doter-stlituvel uxc&an%ﬁ, o whatever they want to

', P #
° L l call it, is ot fb]luWLng or in thwin with thz Supreme
| v
12

* - 3 £ e S . +“ .
Court decision hnat a dual school syvsten -- ih this caze

13

ot e 1
perhaps vou would ecall it a bri-tthnic dual schodl system ==

i
l
|
14 ! is not eliminated iubo and branch. 50, we are opposed to
15 !
!

H
|
|
%
) {
that part-tim2 plaon. : ' ' !
i
) |
16 THE COURT: {Judge Wiadon)

f

17 I think you'd bettsr save soma tire for lilsg

18 Direw, |

19 ! AT DA

LN 9 BERNTLN

i

20 L bhave no further ai

Loy TIL COURT: (Judye Visdom)
]
g o
2 Judge Coleman.
it
! e gy LTI - T
23 Tk COURT: {Judse Coleman
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And Judge Simpson., .

THE COURT: (Judge Simps;n)

No. |

THE CCURT: (Judge Wisdom)

All right, Miss Drew,

MISS DREW:

May it please the Court: I would like té aﬁdress
myself to the issue of segregation;of blacks in this system.
This case does involve the segrega%ion of black students;
and there is no question that they have been segregated by
law throughout the history of the Austin School System.,

The District Court found, however, that there were
only remnznts of segregation remaining, énd that the school
syétem had not segrezated blacks'after 1955.f

We find that, and we urge the Court to find that
in error, and that segregation has beén practiced against
blacks since 1955 in the same wanner that it has been
practiced historically against the Mexican-imericans, in
thoe drawingvaﬁ'the zones, the placing of schools, and in 1
the asslgnment of ﬁaéulties. ¢

The method chosen by the District Court to de-

. .

sepregate the schools is clearly diceriminatory plan

against the bleclk students in this system, ‘

e seconuary plaEn we op

t

pose because it intoe-

y P e ) ;o e,
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on the black students, There are going to. be twenty~three
ndred students bused under the secondary plan, as it
stands now, vir tuaily all of vliom are black., There is no

white busing planned.

THE COURT: (Judge Wisdom)
How many would we have?
MISS DREW:

|
|
Two thousand three hundred and fifty.

THE COURT: (Judge Wisdon)
Two thousand three hundred and fifty.
THE COURT: (Judge Simpson) .

And they would close the black séhool and bus

them to a present white school, and build or buy these

portable setups around there to house them?

MISS DREW:
Yes.

THE COURT: (Judge Coleman)

That is two thousand ¢l vee hundred snd fifcy
' &F
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And they haven't provided any busing of elementary
school children, except the one day a week, maybe, the

¢
exchange?

- MISS DREW:

The busing plan as approved, is a part-time plan
undexr which white chiidrcn will be bused and black and
Mexican-Americans, but «=~

TPE COURT: (Judge Coleman)

Well, that is what I was trying to get to, was
the two thousand three ﬁunerd qné fifty black children,
and you said that no’'white children -~ )

MISS DREW:

Ho white children are to be bused intb ;he hlack‘
schools, that is correct.

THE COURT: (Judge Coleman)

No white children to be buséd into the black
schools.

HISS DREW:

They are clozing. and there is only one black

7

high school in the Austin system and one black junior hizh

school. The Court has ruled thzat black schools can be

.“}

clozed to effect desegrepation 1f the plants ave physically
h

E U SR K-
inadoguate, 1f O

e sites are inadequate, and if the inpact
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Gone or Chene Lningzs yora proved in Lhis cose,
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1 THE COURT: (Judge Wisdom)

2 }g We have also said that 1f the closing of schoolg
i s
3 1: lmposes a burden on the blacks not imposed upon whites, o
I .
4 é that that is improper. )
5 | MISS DREW:
6 Yeg, your Honor, | | -
7 And this Court hag also ruled that-it is improper .
8 where it is done for reasons of avoiding white flight. |
? And I ﬁhinkrthat there is ample testimony In the record
10 that that is why the black schools were closed in these
1 cases, because they %elt that éhe white studepts ﬁould not
12 attend formerly black schools.
13 , There are several schools vhich are smaller and
14 more adequate from every standpoint than the schools clbsed i
|
15 in this instance. And we ask the Court to rquire thosea i
16 schools to be reopened and used within the system with the
17 other schools.
18 . ) The other point that I would raise isvthat the
19| Couxt find, that the intervenors, both bilacii and Mexican~ g
|
. 20 Anevican, ashk the Court to find that the discrimination, %

4 *J

i
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We don't thinﬁ it ig néceésary'to remand for \
further hearing for a finding of discrimination against
either group. The record is cleaf, we feel, with the in-
cidence of segregation of both groups. |

We might als? point cut that it is discriminatory |
against blacks to establish a secondary plan as hasrbeen
done here, which does not include desegregation of the

: i
Mexdcan-American students. f

Blacks have a right, under the desegregation pro-
cess, to be integrated in the whole system with all of the

students in the system. If that happens to include a
Mexican-American or some Chinese children, or.any other
minority, those children should be included in the plan.

I think that there is no possible way of working

at a desegregation plan that does not include all groups,

without discriminating unconstitionally against the black

children,

THE COURT: {Judge Wisdom)

You take the position that the record ia clear

L . " A g A B
Maoxican=-Amoricong, boo,
. -
{izdom)
L)
b epe 4 .. hY .o
And Ilaxicon-iAmericans, too? ¥



e MISS DREY: z

2 Yes.

3 THE COURT: (Judsze Wisdom)
4 ; And you don't feel the necessity of a remand?
’ % 'MISS DREW: -
' ¢ f ' No, your Honor, we staxrted the school deéegrega«
. ‘

tion cases years ago =-- g
| THE COURT: (Judge Simpson)

Net to retrace the estgblished decisions, but do

10 you think there is a necessity for a remand, I take it, as

n to the plan?

-

12 0 MISS DREW:

13 On tha plan?

14 THE COURT: (Judge Simpson)

15 To formulate the Court's decicion --

16 MISS DREW:

7 But on the findings, which we think is a matter

18 of law in this case, we don't feel that this Ccurt is aclhed

9 | to review a functicnal plan; under 52 this is a matter o

th

- @

2C law that the District Court found this was a de facto situa-

” : -

21 tion,

~ TIYITD Ta S Res 1t R S E Qg -

2 THE CO0URT: (Judze Simpson)

o S0 T SR - + . RN, Sy B -

23 Will vou ov Iir. Sovpa kind of comgent on the

t
’ ~ a2 2. ,~¢n -~ 3 - -
= e R - e = - L L -

a

, . . <. G- I oy B 3 -

25 there Lo been no dinc it da jure
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20

discrimination demonstrated against Mexican-Americans,

!

that planning or setting up a plan simply white skin
against black skin, that that in itself is discriminatory
against HMexican-Americans, and he's got that, if you recall,

in his amicus brief.

MISS OREW:

Yes, I am familiar with tl.t argunent, and I think

that is a valid argument. | .

Intervenors have not precented that because we
don't feel we have to reach that,

THE CCURT: (Judge Simpson)

You don't have to reach that? You think it is
demonstrated on the record, and that is what.you are urging
this Court to find?

1ISS DREW:

Yes.

s

And that if the plan is gllowed to go forward

which excludes Mexican-Americans, the blacks are being

discriminaced against. o
And then, a third valid arpument is that lMexican-

Americans, of couwse, themselves are being discriminated

againgt by tho formation of what would esgentially be a

. - 4 2 3 Xy P ey P T Fenar e Ty
systen, & new school system for blacks and Mexican-Americans

v - e Yo *
i : I 5
o
TITT . [ . .
eI {Jusge Wisdom)

ry

5
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Does that complate vour argument?
MISS DREW:

That complates =y pfeseﬁtation.
THE COURT: (Judge Wisdom)

Very well.

MR. LEVBARG:

May it pleass the Court, I am Mark Levbarg =--

THE COURT: (Judge Nisdom)é

“You may have just a few.ﬁinutes, Mr. Levbarg,
and what do you have to say?

MR, LEVBARG:

3

In a contemporancous Austin federal case, the

s

United States through its Department of Housing snd Urban

- Development, hag argued in favor of building wove public

housing in the FEast Austin ghetto, which is the lower right-

hand corner of that map.

This proposed public housing will primarily have

black arnd Moxicoan-Americans, and it will

L-—d

add to the housing

paticrn gepresation in Aust g buile at the HUT

‘-t
;-u
p-J

}v-lo
th
;’
=N

rovoses location,
P A

T T y e e ] . . S
In this other caze winilenh is ackshear against
kS PP T4 . ks - 2 - . T - 2 P R [ SRR
the Avstin Uousting Authoriity, the HUD regional administra-
‘(w_—m" e etk o 5 AV n't".—-, 6"(‘,(\." T oy f-ﬂ) . B e T
LAl IRUD DOANL ©ay il ;§0~)L }&J*‘E Lj-r 1™ L&?u QLL2CT O ;,0.\_;17_"{ o
&
_ L caao by melownls ng woo aLs oomnay
L

that it was tho coneern ol 199,
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THE COURT: (Judge Coleman)

How, that is not in the ;ecord before us, is it?

MR, LEVBARG:

That is right, and I'm trying to, or bringing
this to the attention of the Court.

THE COURT: (Judge Coleman)

As an amicus curiae, I think that &ou should
argue the facts that are already i% the record, and
certainly you can not be a oelx*aﬁp0lnted messenger to
bring in factual considerations which were not even con=
sidered by the Court. You can teli us what you feel about
the law and the.facts that are before us, if‘you have any-
thing to tell us.

MR, LEVDARG

May I be permitted a little bit of lecway,
latitude, in this case? I think that this has not been
precented to this Court by any party, and it would not be

ormal course of presentation of evidence on

L oy

appeal, and I think that it is blindness not to look at the

efifect of public housing upon racial balances in the schools

May 1 be perm wtted a lictle lat *ude on that?

IV AONVTIIOR Tin [N 2 JPU SR
THE CoURT: (Judge Wisdom

touldn't this be an arpument that you waulu Liav
vo sz LD T Lot wadd e owemoaasd, fhiot ovous usuld

bring out the iac ot there will be accelerated ov

Rty

Py
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increased segregation if this new housing goes through, but

you can't do anything about that new housing anyway, can

you?

MR, LEVBARG:

Your Honor, I Believe that I can, or I believe
that this Court can =-= L

THE COURT: (Judge Wisdo¢)

That is not really befoxé us, and that is a métter
that someone might then argue that the Supreme Court has
approved a plebiscité for housing which will further impede
desegrezation, so we would get involved i n S;de arguments
which have nothing to do with this actual case,

I think you'd bettexr stick to the feccrd.

MR, LEVBARG:

Your Honox, if that is the Court's feeling --

THE COURT: (Judge Wisdom)

I think you'd Eetter stick to the recoxd,

MR, LEVIARG:

€ .

Is} e

98]
r?

I don't want to duplicate the argument

TIAA

other representatives of the HAACP owx the Mexican-Americans,

end I heove nothing further to present to the Court on

argoment, I don't want to duplicate my written brief!

]

.
Cieereserasrs$r g el e
tm;j.‘)l..u.ﬁ.‘:_gw OLEO2T,

[
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You're welcome. = !
Mr. Norman, in rebuttal.

MR, HORMAMN:

I have nothing further, no further statement,

your Honor.

THE COURT: (Judge Wisdom)

Mr., Landsberg.

MR, LAHDSBERG:

Nothing further, your Honor.

THE COURT: (Judge Wisdom)

Mr. Thomas, you are apparently in the position
of having to argue before hearing some of your opponents,

s0 perhaps you should be permitted a woment for some

rebuttal as to the intervenors.

MR. TIIOMAS:

If the Court please, I think that insofar as the

ilextican-American issue is concevned, I fully developed the

we have always had an open school policy in Austin, that we

have not discriminated.

I«

oy

think, that there was nothing new in this record
3 &

I
added by any of the arguments other than the admnission that

ink that the Court can be wercome with the ?

.

school eite salec-

¥

G TTET e EUNE D
that LYW as recanliy:

(2 X4
o4



© . as 1965, or os late as 1988 supgested that we use Mexican-

2 Americans to achieve a racial balance in the black schools,
3 which was secmething that Austin was not willing to do.

s THE COURT: (Judge Simpson)

foghe .

5 We're again going outside of the record. Of
6 % course, 1f anybody is. interested in going outside of the
H
7 1 record -- . : -
I |
3 MR, THOMAS: ;
; i
)5 3
9 I believe that this is in the record.
i
i -
LIV THE COURT: (Judge Simpson)
i _
! i [! It is? Excuse me.
i
I
12 MR, THOMAS:
j '
L I don't believe that I'm making any argument not
i ) o e L -" ]
14 || on the record, because really it is alwmost impuscible to
15 fully depict this situation by written briefs or argument
] .
16 | of equal length =--
: |
7 THE COURT: (Judge Wisdom)
i ,
(, .
1B Anything else?
v Court is adjourned.
!
i o - 12 &
20 (itwercupocn, Court adjourned,)
|
21 |l
- a2
3
- s
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