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MEMCRANDUM CF THE CCURT

The United Jtates seelks an injunction requiring
the defendants to admit Negro children who are dependents of
military and civilian personnel stationed or emplov=zd at Fort
Lee, Virginia to schools attended only by white pupils,

The United States bases ii:s claim upon two

grounds; first, that pursuant to P.L, {15, Chapter 19 of Title 2C



U.s.C. (20 U.3.C, €31, et seq.), the Prince George County School
Board zave assurance that its school facilities will be éva‘lable
to the federally-connected children on the same terms in accord-
ance with the laws of the State as they are available to local
children, The plaintiff urges that this is a contractual obli=-
gation or a statutory obliszation,

The second ground is that the defendants have un-
lawfully burdened the United States in the exercise of its war
powers under the Constitution,

The principal defense raised by motions and
answers is that the United States dces not have standing to
assert the claim set forth in the complaint, The defendants also
allege that the attormneys of record for the plaintiff have no
authority to prosecute the suit and that the complaint does not
state a claim upon which relief can be granted. They deny that
the assurance ziven by the County S3chool Board constitutes either
a contractual or statutory obligation and they further deny that
they are burdening the plaintiff in the exercise of its war power,

The Commonwealth of Virginia also asserts that it
is not a necessary oxr proper perty,.

There is little material conflict in the evidence.
The Court finds the following facts,

Fort Lee is situated in Prince Gecrge County,
Virzinia, It ic the home of the United States Army Quartermaster
School and the United States Army logistical Management: Ceater,
Alsc stationed at the Fcrt are various other army units,

| Approximately 5,00C military verscnnel are
gtationed at the Fort, of whom 694 are legroes. 7The Army employs
about 2,00C civilians there, of whom 35C are Negroes, The school~
age dependents of military personnel include 156 Negroes. The
gschoole-aze dependents of civilian personnel inciude 426 Negroes,
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The Gevernment maintains 1,464 family housing
units on the Fort, Mcre than €CC Negroes live on the post, and of
these, 57 have families living with them,

llone of the facilities and activities on the nost
is segregated on the basis of race or color,

No educational faciiities are maintained on the
post for the educaticn of the dependents of the service men except
& nursery for pre-school children., Chiidren living on the post
obtain their education in public and private sciicols in the Fort
Lee area.

The Couniy School Board of Prince Gecrge County
- administers 11 public schocls, The following schools aze attend-
ed solely by white chiidren: William A, Walton Elementary, Carson
Elementary, Disputanta Elementaxy, Burrowsvilie Elementary; and
Prince George Junior-Senior High School,

The following are attended solely by legro chii=-
dren: Burrcwsvilie Graded Elemeniary, Providence Elementéry,
Bessie H. Mason Elementary, Cld Academy Elementary, Larrison Grove
Elementary, and J, E, J. Moore Junior=-Senior High Scheol,

The Pupil Placement Board is an agency of the
" Commonwealth of Virginia, Pursuant to Section 22-232.,1, Code of
Virginia, 1950, as amepded, it is vested with the power of plécing
pupilc in public schools,

The Schcol Boaxd of Prince George County accexts
apniications fox placement in the publie schools in the Countj on
e s;andard form issued by the Pupil Placement Board, The appii-
cations are transmitted by the School Board to the Pupil Placement
Board for assignment of the child to a particular schooi.

The School Board recommends to the Pupil Placement
Board the assigrment., The School Board has not heretofore recom-
mended the placement of any Negro children in a school attended by
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wiite children nor has it recommended the placement of a white

child in a school attended by Megroes, It Is the nractice of the

rJ

upil Placement Boaxd routinely to approve the recommendations of
the School Board as to placement of the children in perticular
schools, unless the parent or guardian of a child has requested a
schiool assignment deffeeent frcem that recommended by the School
Boarcd, The Pupil Placement Bcar d has never acted contrary to a
placement recommendation by the Schoo Board, |

The Pupil Placement Doard ordinarily does not cone
sider a request for placement or transfer tc a specific school
in September other than a school in the usual attendance area of
a child, uniess the request is filed nc later than May 31,

For the past several years the County School Boaxd
has hiad an informal agreement with the School Board of the City of
Petersburg, Virginia, to provide for the education of the children
of Wegro military personnel residing at Fort Lee in the Petersburg
sciiools., A directive issved by the headquariers of Fort Lee on
July 23, 1962, acdvised Negro parents of this. The arrangement was
suspended Ly the Superintendent of Schools of Petersburg on oxr
about Sentember 15, 1962, because cf the crowded conditions of
the Petersburg schoois, There are no present plans to reinstate
the agreement. However, during the 1962-1¢63 schooli texrm HNegro
children from Fort Lee aitencded school in Petexrsburg,

In August 19€2 eight Negro members of the Armed
Forces residing at Fort Lee, applied at white schools in Prince
George County for the enroliment of their children, Shortly
chereafter, the Division Superinteandent of Prince George 3chools,
wrote the parents that they shou;d request applicaiion for place-
ment of the pupils by the Pupil Placemen! Doard through the City
School Board of Petexsburg,

In September the County Schecol Boaxrd tramsmitted

to the Pupil Placement Doerd the pupil placement applications
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made by the Negroes menticned above, The County Schooi Board
recommended that the children bLe placed in schools of thc City of
Petersburg. The Pupil Placement Board did nct consider the appli-
catlions upon thelr merits, but routinely approved the School
Board's recommendation cn the ground that each of the requests

for placement had been filed after May 31, 1962, 1In its letter
advising the parents of this action the Pupil R?lacement Board
stated that the nlacement was made without prejudice to the
parents' right to malie apnlication for the school year 19632-19¢%,
priox to June 1, 1963,

The Pupil Placement Dcard had previously, upon the
Dasis of orior pupil placement applications filed by the same
narents with tae Superintendent of Schools of the City of Petexs=-
burz, placed seven of the lecro children in Petersburg schools,

At the time the Pupil Placement Board den’ed the second annlica-
tions, seven of the children were in attendear.ce in schools in
Petersturz, The eighth chiid was attending a parociuial school,

Several other llegro memberz of the Armed‘Forces
arrived at Fcrt Lee after the school term omened in September,
Their children were nct sent to Petersburg becavse by thai time
Petersburg had terminated its arrangement for educating the chil-
dren of Fort Lee llegro personnel, These childreh were tentatively
placed by the Ccunty Schoo:i Bcard in Negrc schools in the County,
Under the prevailing practice, the Pupil Plecement Board made
routine formal ascizmment of the childreq in the same schools,

None of the chiidren, or their parents, exhausted
the administrative remédies of the Pupil Placemeni: Boaxd,

Since the opening of the scliocl term in the Fall
of 1962, the School Board has accepied 33C children for enrollment
in the public schools in the County, OCf these, 63 have been en-
rolled end placed in Williem A, Walton Flementary School,
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The School Board of Prince Gecrge County has
epplied for and‘received from the United States under P.L. 015,
Chapter 19 of Title 20, U.5.C. (20 U.S.C. 631, et seq.), the
following grants for the construcéion of schools in Prince George
County on account of the federally-connected children attending

the Prince George County schoolis:

Date of

Approval School v Amount
6/20/51 Prince George Junicr=Senior High $ 264,000,060
11/C/55 Same (addition) © 159,695,00
3/22/56 J.E.J., Moore Junicr-Senior High £7,685,00
€/24/59 Vm, A. Walton Elementary 6¢0,40C,CC
1/22/62 New Elementary Schoo. . _ 04,50C.0C
G/27/62 New Elementary Scliool 99,663.5C

Pursuant to 20 U,5.C, 636(b) (1) (F), the County i
School Board, when applying . for each of the foregoing grants,
geve assurance that its ' % % gchool facilities will be availabie

to the children for whose education contributions are provided in
Title 2 of Public Law C15 on the same terms, in accordance with
the laws of the State in which Applicant is situated, as they are
available to other children in Applicant's school district®,

In 1S20 at>the time of the enactment of Chapter 19
of Title 20, U,3.C, (20 U.S.C, 631, et seq.), the law of the State
of Virginia requived the segregation of students according to race
in public schools, At the time of the institution of this suit, |
the law of the State of Virginia did not include race as a
criterion for the assigmment of students in publie sclicois,

During the period from 1951 to the present time
the School Board of Prince George County has applied for and
received $1,15C,595,5C from the United States under the provisions "
of ?,L. €74, Chapter 13 of Titie 20, U.S.C. (20 U,5.C, 236, et seq.)

At all times pertinent to this litigation the ;
Secrztary of Health, Education and Welfare knew that the School
Board of Prince George County was operating separate schools for

viaite and Negro children,
' . b=



Cn March 30, 1962, the Secretary of Health,
CEducation and Welfare ruled that racially segregated education
of children residing on federal property is not “a suitable"

- education within the meaning of 20 U,5,C., 24I and 640,

The policy of the Department of Defense is tc bar
racial discrimination on baces and to encouraze its elimination
wvith respect to military personnel and their dependenis off base.

Some of the mililary personnel assigned tc Fort
l.ee sought transfers tc other posts because of the racially
sezrezated schoolis in Prince Geoxge County, Cne Army officer
considered resigning his commission in the Fall of 1963 as an
altexnative to sending hig chiidren to segregaied schicols, Some
of the chiidren disliked attending the segregzated schools, While
the mcrale of some Negro officers and soldiexrs has been adversely
affected by the segregeied schools, personnel reports do not re-
flect a decrease in their efficiency,

The Denartmen®: of Defense, to utilize its manpower,
denies Negro servicemen transfers that are requested upon the scle
ground cf racial discrimination in nearby commumnities,

Tae purpose ¢f P,L, C15, Chapter 19 of Title 20,
U.3.C., is stated in 20 U,8.C, 63%L, as fcllows:

"The purpose of this chapter is to provide
assistance for the ccnstruction of ursently needed
minimuma Sciiool facilities in school districts which

have had subsgtantiai increases ia schico: membership

as a result of new cr increased Fecderal activities,
* % kU

Chief Judge Hastings, in 3chool City of Gaxy v.

Derthick, 273 F, 24 319, 321 (7th Ciz, 1959) has explained the
background and legislative history of the act,

The statute sets forth in detail the basis unon which
local school boards receive federal funds for school construction,
Each application by a school board must contain a descrintion of
.l

tlie proposed construction and site, It must also contain or be
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gupported by a number of specifications and assurances, Among
these are that the board has the right to build schoois on the
site and to operate them for twenty years; that the board has
authority to undertake the construction and to finance its share
of the costj that the board will build the sciool facility within
a reasonalle time; that minimum waze scales wiil be observed;
that the school facilities qf the board will be availiabie to the
federally-connected children on the same terms in accoxdance with
tae laws of the state as they are available to other children;

and that the board will submit reporis on the prbject to the
Commissioner of Education,

After the Comuissioner of Education has reviewed
the application and determined that the requirements of the
statute have been met, that the project is not incomsistent with
other state plans for school construction and that there are suf-
ficient federal funds avaiiable, he ''shall approve' the appli-
cation, No aonlicatcion may be disapproved umtil the Commicsionex
of Educaticn has afforded the School Boaxd a hearing, Thz statute
also provides for judicial review of the refusal of the Ccomis-
sicner to approve an application,

After approving the application, the Commissioner
of Educaiion is directed to pay the School Board ten per cent of
the federal share of the cost of the project, Thereafter, as the
construction progresses, the Commissioner is authorized toc pay in
inctaliments the remaiander of the federal share. |

It has leng been recognized that federal grants
authorized by Congress create binding contiracts, In Burke v,

Southern Pacific Reilroad, 234 U,3, €69, 679 (1914), Mr, Justice

Van Devanter, with reference to a federal graut of land to a
weilroad, made pursuant to an act of Congress, said:

'"We first notice a contention advanced on the
part of the mineral claimants, to the effect that the
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crant to the railroad company was merely a gift from
the United States, and should be construed and ap-
»lied accordingly., The granting act not only does

not support the contention but refutes it, The act

did not follow the buiiding of the road but preceded
it, Instead of giving a gratuitous reward for some-
thing already done, the act made a proposal to the
company to the effect that if the latter would locate,
construct and put into operation a designated line ci
railroad, patents would be issued to the company con=-
firming in it the zight and title to the public lands
falling within the descriptive termg of the grant,

The purpose was to bring about the construction of the
road; with the resulting advantages to the Government
and the putlic, and to that end provision was made for
compensating the comnany, if it should do the woxl:;, by
natenting to it the lands indicated., The compmany was
at lilberty to accept or reject the proposal, It ac-
cepted in the mode contemplated by the act, and thereby
the parties were brought into such contractual relations
that the terns of the nroposal became obligatory on both,
* % %, And when, by constructing the road and putting
it in oneration, the company performed its part of the
contract, it became entitied to performance by the
Government, In other woxrds, it earned the right to

the iends described, Of course, any ambiguity ox
uncertainty in the terms employed should be resolved

in favor of the Govermment, but the grant should not be
treated as a mere gift,V |

The same princinle is expiressed in United States

v, Northern Racific Ly. Co,, 25C U,3, 51, G3 (192%):

§lrm

The purpose ¢f the granting act and resolution
was to Lzing about the constyruction and oneration of

a line of raiiroad extending from Lalke Suvpericr tc
2uget Scund and Poriland through whati then consisted
of great stretches of lhicme.ess praivries, tracliless
forests and unexplored mouvntains, and thus to facilitate
the develomment of tha regicn, promote commerce, and
establish a convenient highway for the transporiation of
mails, troops, munitions and puLliic stores to and from
the Pacific coast, with all the resuitant advanteges to
the Govertment and the public., To that end the act

and resoluticn embodied a proposal to the company to
the effect that if it would underteke and perform

that vast woxk it should receive in return the iands
compreliended in the grent, The company accepted the
nronosal and at enc¥mous cost constructed the road

and put the same in operation; aand the road was
accepted by the President., Thus the proocsal was
convexted into a contract, as to which the company

by performing its part became entitled to performance
by the Govermment, * % % ¥

There is no essential difference betweenr the
grants to the railroads and the grants to the School Boaxrd, The
Ccurt concludes that the arrangement by which the School Board
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obtained meney Zrom the United Jtates for assistemce im comnstruc-
tion of schools censtituted a contract, The United States agreed .
o make certalin paymente tc the 3chooi Board im excaange for
certain assurances, The School Board; in crder to veceive the
funds, gave the ascurances rvequired by tlie statute. The United

Ctates made the paymeunits, and the contract is executed on its

art,

v

i

The next issue ic the meaning o the assurance,
which i3 one of the terms of the coutract, The defendants urge
that the agsurance is not applicable to racial segregation, The

ARSI Y 2 e 5 O S K/
piaintliff Insists that 1t g,

The assurance oviginates in 2T U,.S.C. 636 (u) (L)

(:

"Lech appiication by a local educational agency
shall set forth the prciect Lfor the construction of
school facilitiec for esuch agency with respect to
which it is filed, and shall contain or be supnorted
by =

I

() assurance that the sclicol facilities of
such agency wiii be available to the children for wiose
education coutributicns ave provided in this chanter

on the same terms, in accordance with the laws cf the
State in which the schicol distuwict of such agency is
situated, as they are available to cthier chiidren in
such schoo! distzici;”

e

The statute aad the assurance are clear and un=-
emblguous, Uander these circumstances the law is well settled,

Ia Carter v. Carter, 202 Va, CC€2, 121 3.E., 24 482, &85 (196L),

tire Supreme Couxt of ipneals of Virginia stated:

e & %, The courts have neither the duty nor
the power tc malre the contracts, It is only their
wetlon £o coustcrue them, The intention of the
arties muct be determined from what they actualily
ay and nct Ifrom what it may be sunposed they Intended
to say. Waere the meaning of the languaze used is
clear, a contract needs no interpretation. Ii spealts
fcr liself, We are bound to adhere to it as the
authentic expression of the intention of the
paxties, ® % % F

W "I +h



Thue statute and the assurance refer to state laws

Lrald

without excepting any of these laws. The Court can nct exclude

L

ate Zaws pertaining to race In the assizrment of children to

o

o}

schicol, Tc make thic exciusion, desnite the clear ian nsuaze of

the statute and assurance, weuid vioiate the well estaliished

orincinle exsrecsed in Czrier v. Carter, sunra,

Thle couslusicn ig In harmeay with the explanaticr

-

of the statute given in H,D. 2010, Cist Ccngress, 2né Zession

fimpr o . & o~ T P
Tuis chv;51 cin is ~1 enﬂec au & saiegzuard
oA 3. - 1.2 wne? <. g ~ 2
azainst discriminat riec ¢f chila-
d i 3

dren mentioned o
intended to disturt lassification cul iodic

cr similar grounds ov ttevns £ racial segretation
the laws ob the State

estatliclied in accordance wis
in which tiie school district

.

racial segrezalion, Pursuant o0 the ferms o
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questiou ¢I xacial segrezsticn iz tc Le determined
In 1SZ0 Cenmsrecs intended thalr segrezated facilities chould be

¢ren in those

‘-l.

used for tiue educaticn of federally=-counected ch
states wicse laws pzovided for the separation of the races, Im

=951 the 3chiocl Doazd, when il rave the agssurance, intended to

L
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use sejregated facllities in compliance with ctate laws. BRoth
Congress and the 3cheol. Beard, however, ¢ iearly stated tlhiat stal
laws were to Le the criteria by which fle ou";gation of the
asgurauce was tec be discharzed, Thic Court is bound to adhere to
ain languaze of the statute end assurance “as the avithentic

expressicn of the intention of the nartles.” Carter v, Cartexr,

since 10EC, the statuie has not Seen chignzed, The

intent of CouZress and ¢ {he Schcol Bocxd has not changed, They
both stated they would Le guided by state law, The cnly thing

chat hac changed is the state law tc which the starute and the



3

assurai.ce refer,

The fact that the state law pertaining to racial
segregation nas changed aflords no justification for disregarding
the nlain language of the statute or the assurance, Cbvicusly
the Congrese and the School Boawd realized state laweg would change
They can nct bte held to have intended that all state -aws pertain-
ing to educatica were frozenm in the mold ¢f 1S5C, The statute
places no such iimitation cn tue application of state laws,

Leide from the rules for construing contracts

there is compeliing authority that prohibite Lae Court from ex=-
ciluding Irom the terms of the agscurance state lLaws periaining to
racial segregation,

In Oregen and Cai. R.L, v, United States, 23C U.S.

293, &£22 (1915), with reference to land grants to a railroad, Mr,
Justice McXenna said:

% % %, The languaze of the grants and of the
limitations upon them is uenora:.. We camnol attach
excenticns to i, The evil of an attemp: is manifest,
The grants must be talien as they were given, Assent
to them was required and made, and we cannot impozrt
a2 diffevent measure of the vequirement and the assent
than the language of the act exnresses, It is to be

rememberad the acts are laws as weil as grants and
must te given the exactness of laws,'

-

The Court also ccacludes that the School Becard hes
treached thie assurance, Under the staiute and the assurance given
pursuant thereto, the law of Virginia is thie measure ¢f the Schcol
Becardis ovligation, Ia argument at the bar of this Court it was
not controverted that the law of Virginia excludes the race of a
student as a critericn for punil placement,

In Bradiev, et al v, 3ciool Board of the City of

Richmond, et a>, Ne, 757 (&th Cir,, May 2.C, 19062), the Ccurt said:

PAssigrments om & rac’al basis ave neither authore

ized ncr contemplated by Virgiania's Pupll Placement
Lot, % % & ¥
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Thie evidence discleoses that the County Schocl

Board and the Pupil 2lacement Beard assisned the federally-

v
1

connected chiildren on the besis o

3]

theilr race,

The defeadents ncint out that officials at Fort
Lee and the Secretary cf Health, Education and Welfare acquiesced
in the mamner in which Negro children from Fcrt Lee were assigned

¢€c schoclis, This, however, does not Zurnish a defense to this

suit. In United States v, City and County of San Francisco,

310 U,5, i6, 31 (143}, the City c¢f San Franciscc urged that
administrative iaternretation ¢f the Department of the Interior
ported the Clty's claim with respect to the sale of electric

power, Tae Court said:

-
a

w % %, Ve cannot accept the contention taat
adminictrative rulings = such az those here relied
on - can thwert thie plain purpose of a valid law,
w* % % P

Wext to be counsideved is the position of the Pupil

Placement Becard of Virginia which urges that since the MNegro chile

)

dren from Fcri Lee have never complied with the admiaistrative

SORd

vequiremenis of the Board, reiief shouid be cenied tunem., The

difficulty with this avgument iz €

v
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gned to schools nursuant to the rules and regulations of the

0
C
{~te

upil Rlacement Beawd, Although Punil Placement Ecavd forms were

e

used and the Pusil Placement Doavd apnrcved the assisuments made
Ly the Schiool Doard, the llegrc children were assigned uvpon recom-
mendation cf the School Boavd to Petevsburg schools through an
agreement of loag-standing between the COLntj and Tetersburg
School Beocards, Vith regpect tc the children of Negrc personnel
wio arrived at the Fori afier May 31, the School Boaxd's reccm=
mendation of assignmeni to Negro schools was finel because no
protest was filed pursuant to adminictrative regulaticns, The

Dlacement Beoard did not consider these applicaticus omn the wmerite.
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Since the omening of scchocl in Sentember 19CZ, white children

were assigned to white schools withiou: requiring them to exhaust
administrative nrocedures,
Title 20, U,.S8.C. 642(a) provides:

“In the administration cf this chapter;, nc
denartment, aﬁency, cffifcer, or emplojea of the
Unitecd 3tates shall exercise any divecticn, super=
visicn, or contrci cver the personnel, cur"'cu‘un,
or nrogram of instruction of any sciocl or school
system o any lccal or State educational agency.’

Since the assignment of punils to scihiocols deals
with perscnnel, the Court must determine whether this section bars
welief in thic case, The Court conciudes tha™ it does not, The
cecticn can nct be construed to anaul ticse assurances for which

Concress expressly provided in the statute, This is manifest

the Commiscioner of
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Education can withhold funds when he finds an assurance is not

veling carvied oul,

X

Undoubtedly no cfficial of the federal government
could exercise any supervision, direction cor control over the

selection of a school superintendent by tlie school board, MNo

o

assurance was required by the Congress in this rejaxd.

On the cther hand, Conzress did require an

.

ditiecs De available to federaliliy-

~

facil

]

surance thwat the sclicol

b

cotmected children cn the same termg, in gccordance with the laws
cf thie state, as they are availalle to other children, This can
zive rise to meny wersonnel nvoblemec, but the Court does nct
construe the act to mean that all such »nroblems shall be une

1.3 1

corrected, TFor example, the purpcse c¢f the statute would

4

e

impaired and the assuraace viclated if the schicol bozrd were to
rule that local children cocuid ctarl to school at aze & and
federally=-connected children cnly at age 10, This elsc woul

nevtein to nerscanel, Certainly, however, the statute contcuw

niates that such a situation should be ccrrected by fedeval inter«

il



vention, The Court is of the owianicn that 2T U,C.C, 642Z(e)
periains to matters forr which no provision ic made in cther

parts of

the statute, It was not intended to daleat safeguards
erected vy the Congress,
It has Leen suggesied that relief must be initi-

ated by administrative action because of 20 U,3.C, 641, which

(a) Whenever the Commissioner of Education,

after veasonable notice end onvortunity for hearing
to a local educationel egeacy, fiands (“) thes there

[

i tantial failure to comply with the drawings
and spnecificaticugs fer the preiee:, (2) that any funds
paid to a Local educational egency under tuls chawnter
have been diverted from the nurposes for waicn pald,

or (3) that any assuvance Siven in an a7u~1c"“von is
nct being ox camnoc: be caxried out, the Ccmmicsioner
may forthwiih notify such agency that no fuvthe?
oajmen‘ willl be made under this chanter with resiect
to such ageacy until there is no Longer any failure

tc comply ox the diversicn orx defauli has been cox-
rected or, 1f compliance or coxrection is impossible,
until such agency rerays or arvenges Zor the renayment
of Federal moneys which Liave been divexted or im-
aroperly expended,”

‘ l

Subsection (b) provides for review by the Court of

Provisiocns of this section are nol anplicable to

the facts prcved in tuis cace, lere, the bulk ¢ the funds can

not: be withiheld because they have already been wnald aand the

schools have Leen buil Administrative acticn seeking repayment
cf federal mcuneys ic not appropriate for several reasons, Compli-
ance with the assurance is not impossible., The evidence does no:
iadicate that any federal moneys have Leen diveréed or improperly
expended, Limiting relief Lo the repayment of federal funds
would defeat the declaration of purnose of the statute se: forth
in 20 U.3.C, G31.

The Court thereiocre concludes that relief is not

iimited to administrative action, and that a money judcment

[©]

ezainst the County is nct authorized Ly the statute and wecul



defeat the intent of Congress,
| The Court IZurther councludes that the Unitéd States
has standing'?o sue to enforce the contract made by the Schocl
Beard and the United States, This is a well established right of

the United States. In Dugan v, United States, 16 U.3. (3 Wheat,)

172, 181 (181&), M, Justice Livingston said:

‘ﬁa 1nu1mat¢on was thrown cut, thai the United
States had nc right tec ste in any case, without an
act of congress Zor the purpcse, Cn this voint, the
cou"“ eate“gai no doubt, In all cases of contract

1¢th the Unic d Ctates, they must have a right to |
en¢orce the nericrmance of such centract, or to
recover dameges for their viciation, by actions in
their cwn name, unliess a differen: mode of suit be
prescribed by law, which is not pretended to be the
case here, It would be strange, tc deny to them a
right which is secured tc every citizen cf the United

States,”
In Cotton v. United States, 52 U.S. (i1 How.) 22%.
237 (185C), the Ccurt said:

YEvery scvezeign Staie Ic of necessi Ly a body

nolitic, ox artificial PEersc s such capable

of maling contracts and held pa ty, both real
and pe““ona*. t Is true, tFat, in ccnsequence of
the peculiar distribution of the powers of government
Letween ihe States and the United States, offences
against the latter, as a sovereizn, are those oaly
whichi are defined by statute, while what are called
ccmmacnt law offenices are ihie subjects of »unichment
only by the States and Territories within whose
jurisdiction they are committed., Buit the powers
of the United States as a sovereign, dealing with
offenders ageinst thelr laws, must nct be cenfounded
with theix “1ghLo as a Loay poiitic, It would »present
a straage anomaly, ndeeo, £, having the power to
malie contracts and hold property as othexr perscns,
natuval or artificial, they were not entitled tc the
seme remedies foxr their prctection, The restraints

of the Comstitution upon their sovereign nowers
cannot aifect thelr civil rights, Although ac a
sovereign the United States may not Le sued, yet as
& cornoraticn or body politic they may bring sults
to enforce thelr contracis and protect thelr property,
in the State courts, ¢r in their owm tribuaals ad-
ministering the same laws, % % % ¥
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Although the defendants, in their pleadings,

££'%s attorneys to imstitute
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challenged the authority of the plaint

and maintain this action, they did not press this point in arsu-~

mert, Authority of the plaintiff's attorneys is found in 5 U,3.C.
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The Court concludez that the plaintiff ie entitled
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to relief, In cvder to exnlain the nature o:

appronriate to mention several cther issues
The defendants asscert that the United States does

nct have standing in its own name to vgndicate Mndvadual, pexsonal

rights to llegro childien afforded by the Fourteenth Amendment with

respect to public education, This nositlon of the defendanté is

well taken, The plaintiff, in its brief, has not pressed for

relief upon this ground., The United Ctates has been authorized

to institute suits dealing with denrivation of voting rights,

42 U,8,C, 1971, but the Congress has refused to authorize the

United Statesc to institute suits to enforce the provisions of the

Fourteenth Amendment with respect to the assignmenit of students

in public schools. This Couxt, through Judge Cren R, Lewic,

cdenied the United S:ates permiscion to intervene in suchk a suit,

Alien v, Schco.. Boaxrd of Prince Ecward Coumniy, 28 F.R.D, 2f

0
i e &b

(E.D.Va, 18G1i), The opinicn expressed by Judze Lewis is nertinent

tc this case, At 20 F.k.D. 361, he seid:
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thie absence ¢f
be contrary to ©

1= intexvention in tuais case, in
acutoxy ahLQCf_Ly, would appear to
e intent of Congress,”
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Ccurt is not disposed Lo devnart from the souad mrinciple
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by Judge lewis, Cee alsc United Jtateg v. Guiinoxt

e33e

May 16, 1963, and United States v. Madison Ccunty Board of

Zducation
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therefcre, is not based udon the rights of the children under

the Fourteenth Amendnent.

cr

The defendants point out that Congress has nct
enacted legislation nermitting the Secretaxry of Hezlth, Education
(54 & <
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funds teo scheol districts that have not
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executive departmernt have testified at Learings before consres

0]

lonal committees on H,R, i0C56, C7th Cong,, 2nd Sess, (7.562),
that they do nct possesc this power under existing law, The

cefencants argue, thereforey that the plaintiff here seells to do
indirectly wnat it can not do directly. This argument, hoﬁever,

dces nct reach the cause of action asscerted here, The nlaintif

-

a

-
¥

n this suit does not ceek to enforce the zights of all the chil-

}-e

drent In Prince George County by the general desegregation of the

Ccunty schocis, If the plaintiff were to seexz such broad relief,

the ergument advanced by the defendants would Le wertinent, The
relief in this case ig iimited to federally=conunected children,
Iz does no? encompass all the childven in the county,

Mot to be confused with consiruction Tunds graunted
pursuant to P,L. &1, Chapter 10 cf Title 20 U,0.C., are oneration
and meintenance funds for which »rovisicn isc made in P,L, {74,
Chanter 13, Title 2C, U,3.8, The Ccunry has recelved $72,L5C,59C ,EC
rezgarding counstructlon funds was given by the County or required
Ly the Congress for the receint of oneration and mainterance
fundsc. Comsequentiy, no velief is predicated ca the receipt of
tlesé funds,

The United Srartes

e
©

,» as an alternative ground for

2

relié;, conitends that the exclusion of the federaily-ccnnected
Ncgr¢ cﬁiilrén frem schools attended by white children ig an
zhccnstltuticnal burden upon tue war nower gsranted in Article 1
§C of the Cemsiituticn, The efflciency cf NMecro military
versonnel at Fort Lee has not been éecrease’. Vhile merale cf
this perscnnel has been adversely affected by segresation of
fheir children, the evidence does nect establisii that thic has

“moinged upon the war npower of the United States,
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The relief to which the United States ic entitled
1e measured by the statute and ilie assurance given Ly the 3chool

-

Bcaxzd, The Schocli Boaxd and tho Pupil Placement Board must
acsign the federally-connected Negro children ¢o schools so that
tue school faciiities of the County will be available tc them on
the same terms in accovdance will ine laws of the sitate ags they
are avelliable to other chiidren in the County, 1o more is re-
quived of these defendants, Less will not suffice,

It followe that the metions to discmiecs the

i

complaint and the Schooc? Boaxzd's

s motion fcr summary Judgment
must be denied,
The Couxi finally ccncludes that the moticn tc

dismiss the Commecnwealth of Virginia should be granted, The

County Sciool EBcard and the Pupil Rlacement Bo: 2ve aszsents of
the Commcawealth, A state acts only through its duly congtie-

tuted authorities or agents, But it deoes not foliow that 2

-t

stete Ls a necessary or »roper narty in litigetion involviag

one o mcre of iltc agencies, The Sclicol Doard is authoxized to

contract, to sue and be sued, £§22-323, Ccde of Vizginia, 1950,

e iy-

2

dere the United States contracted with the School Board and
looked to that ageacy Icr the performance of the agsuraince, Mo
law of the Commonwezalth impedes the School RBocaxd in the dischersze
of its obiigation, Relief it complete without enfoining the

&
|

Commcnwealthi, The Couxrt therefore concludes that the Commen-

weaith of Virginie is nelther a necessary nor nroper narty.



IN THE UNITED STATES DISTRICT CCURT
FCR THE EASTEDN DISTRICT OF VIRGINIA

Fichmond Division

UNITED STATES OF AMERICA

v. Civil Action

No. u536

e o0 se e

CCUNTY SCECCL BCAID COF PRINCE GECLGE CCUNTY,
JAMES O, MCREHEAD, Division Superintendent
cf Szhools of °r¢nce George County:
E, J., CZLESBY, EDWAED T, JUSTICE end
ALFLED L, WINGC, Memcexs of the Pupil
Placement Roard; and

THE COMMCIWWEALTH OF VIRGINIA

6e a5 o8 o3 s @ oo

CRDER

All matters of law and fact having teen sub-
mitted to the Couxrt; upon considevation whereof, for reasons

stated in the Memorandum of the Court this day filed; it is
ADJUDGED and CILLIRED:

1, The several motions made by the defendants
that the complaint fails to state a claim upcn which velief ca
be granted, that the plaintiif is without stending to institute

this action, that the plainiiff's attorneys iack atthorify to
? & 7

represent the plaintiff in this action, are overruled,

2, The motion for summary judgment filed Ty
the County 3chool Beard of Prince George County and James T,

Morehead, Division Superintendent of Schoois, is denied,

3, The motion of the Commonwealth cf Virginia
(O]

R
)

e
3

that it is neither a necessary nor proper party is granted an

I
&
(.

the Commonwealth of Virginia is dismissed as a defendant,

-j~-



4, The defendants, and eacn of them, their
successors, and their agents, servants and employees, are
enjoined and restrained from in any menner failing to comply
with the assurance given by the County School Board of Prince
George County pursuant to 20 U,S,.C. 626(b) (1) (FY, tc the effect
that the Prince George County school facilities will be avail-
abie to the children for whose education contributions are
orovided in Titlie 2 of Public Law €15, cn the same terms in
accordance with the laws of the Commonwealth of Virginia as

they are available to other children in the County.

United States Dis

trict Judge
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