
Iii THE UNITED STATES DISTRICT COURT FOR THE

EASTERN DISTRICT OF VIRGINIA

UNITED STATES OP AMBRICA,	 )

Plaintiff,	 )

v.	 )	 CIVIL ACTION NO. 3536

)
COUNTY SCHOOL BOARD OP PRINCE )
GEORGE COUNTY, et al,, 	 )

Defendants,	 )

PLAINTIPF'S PRE-TRIAL MEMORANDUM OF LAW

The plaintiff files this memorandum of law in accord-

ance with the Court's pre-trial orders of December 28, 1962

and March 29, 1963, This memorandum will discuss the

legal assertions upon which the plaintiff's claim is

premised, as well as those assertions of the defendants

which are raised against the claim.

The propositions of law here dealt with are as

follows:

I, The defendants are violating the Fourteenth

Amendment in assigning dependents of personnel

at Port Lee to particular schools upon the basis

of race.



II, The assignment of children of Fort Lee

personnel to schools upon the basis of

their race violates the written assurances

given by the County Board in its various

ipplichtions for grants under P,L, 815.

III 4 The Written assurances contained in the

grant applications are legally enforceable

obligations.

IV * The unlawful assignment of federally-

connected children upon the basis of their

race conflicts with national policy formu-

lated under the war power.

V, The State of Virginia is a proper defendant.

VI, The United States is a proper party to

assert the claim set forth in the complaint.

VII, The plaintiff's attorneys of record are

authorized to represent it in this pro-

ceeding,

VIII, An injunctive order is appropriate.

I

The defendants are violatin the Fourteenth
Amendment in assigninga en en s of
personnel at Port tee topartLcular schools
upon the _basis o  race,

A. Statement.

The County School Board of Prince George County

operates eleven public schools at various locations within

the county. There are no school attendance zones. Parents

who apply for enrollment of their children in the county
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schools must fill out a standard pupil placement form.

The County School Board, after noting its recommendation

for placement of each child in one of the eleven schools,

transmits the application to the Pupil Placement Board in

Richmond for final action. Pending such final action the

County Board has the child commence classes in the school

to which it has recommended his assignment.

If the child is Ilegro, the County Board (acting

through Superintendent Morehead) recommends his assignment

to J. B. J. Moore Junior-Senior High School, or to Harrison

Grove, Old Academy, Burrowsville Graded, Bessie H. Mason,

or Providence elementary schools. If the child is white,

the County Board recommends his assignment to Prince George

High School or to William A. Walton, Disputants or Carson

elementary schools, There has been no variation from this

practice. The sole determinent is race. If the child is

Negro he is recommended for placement and commences classes

in a school attended only by i!egroes, If the child is white

he is recommended for placement and commences classes in a

school attended only by whites, As stated by Superintendent

Morehead, " * * * naturally we are not going to recommend the

assignment of Negro children to white schools. That is it."

Further, Morehead, in this same connection testified:

Q. In other words, if a Negro parent goes to
Walton to enroll his child, it would be
your policy not to recommend his enrollment
at Walton; is that correct?

A. No, sir -- yes, sir, that would be correct.

Q, That would be your policy?

A. Yes, sir.

Deposition of Horehead, p. 138.

-. 3 -



The policy of the County Board as stated by Superin_

tendent Morehead is confirmed by Board Member Harold E, Allin,

who is also a member of the Board's Pup:.`_ Placement Committee,

Asked what action the 9c)ard would take if hereafter required
to rule upon an application of a Negro child to enter a white

school he testified:

That, I think, would be based on the tradition
that has always existed.

When asked what this "tradition" was, he replied:

Well, it has more or less been an existing
tradition in this county that -- and I think
in most of the State of Virginia, that they
make application. The Negroes have only made
applications only to the Negro schools, so
far as I know, and the whites to the white
schools, so far as I know.

Deposition of Allin, p. 157

The result of this local tradition, which the County

Board has followed as its official policy, is clear. The

county has never had children of the two races attending the

same schools. Not only are Negro children isolated in

schools with members of their own race, but they are taught

exclusively by Negro school teachers, and are transported

by a segregated system of school buses,

The County Superintendent and the members of the

County School Board themselves recognize that their pro-

cedures have resulted in a dual school system based upon

race. They repeatedly refer to particular schools as being

either "white" or "colored". Mr, Morehead, in his letter of

September 11, 1962, to Mr. Hilton, pointedly referred to

the fact that the eight applications he enclosed were by

"Negro" parents for the placement of their children in

"all white schools."	 Deposition of Mr. Hilton, p. 71.
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Similarly, in his lettet of September 26, 1962, to Mr. Hilton,

he refers to a requested transfer "from the Bessie H. Mason

(Negro school) to the William A, Walton (white school).b'

The Pupil Placement Board routinely approves the

racial recommendations of the County School Board and makes

the racial assignment of the children final. It does this

well aware that a school attended in the "routine course"

is a school in which the child attends with children of his

own race.	 Deposition of Oglesby, pp. 39-400

The "routine" procedure of the Pupil Placement Board

in finalizing the racial recommendations of the County Board

is upset only when a parent requests a contrary placement.

Action on the placement request then ceases to be "routine"

and is, for the first time, considered on its "merits."

Deposition of Oglesby, pp. 8, 12-15; '22-24; deposition: of Hilton,

p. 57. The Placement Board has never had occasion to

consider a placement application on its "merits" and has

never placed a child in school contrary to the recommen-

dation of the County School Board,

No application for pupil placement will be considered

upon its merits by the Pupil Placement Board unless the

application was filed prior to June 1 preceding the school

year for which the placement is requested. Hence the

racially discriminatory assignment recommendations of the

County Board made upon applications filed after that date

are irrevocably final. The only exception to this rule

relates to children who change their residence after June 1.

The handling of Negro children of servicemen residing

on Port Lee has been even more patently discriminatory.

They have been handled as a class by themselves - neither
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like the white dependents on Fort Lee, nor like the Tlegroes

residing off of Fort Lee, At least until September 14,

1962, nine days after the commencement of classes, applica-

tions on behalf of Fort Lee Negro children were not accepted

for processing by the Prince George County School Board,

The applicants were referred, instead, to the School Board

of the City of Petersburg, with whom the County Board had

an arrangement for the education of these Negro children.

Thus it has been the practice of the Prince George County

School Board to transport the Port Lee Negro children out-

side the county to attend exclusively ilegro schools in the

City of Petersburg, while white children similarly situated

are routinely enrolled in the Prince George County schools

closest to the base.

B. Initial Assignment on the Basis of Race is a Denialr+r^.i r r wr+r_. `.ter	 ...wry	 ..rr.rrrr
of Equal Protection,

In its first Brown decision the Supreme Court held

that "separate educational facilities are inherently unequal"

where the separation is based on race. Brown v. Board of

Education, 347 U.S. 483, 495 (1954), In its implementing

opinion the next year, the Supreme Court made it clear that

the Fourteenth Amendment not only forbade complete racial

"segregation" in public educational facilities, but further

required "a racially non-discriminatory school system."

Brown v. Board of Education, 349 U.S. 294, 301 (1955).

Thus, it is not any particular degree of "integration" or

"desegregation" that the Constitution requires. Its not

the presence or absence of racial minorities in particular

schools that is the determining factor. What is required

by the Court's decision in Brown is that race be eliminated

as a factor in the operation of the public schools..
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Upon the defendants' own statements, race has clearly

not been eliminated as a factor in the operation of the

public schools of Prince George County. The School Board

has not assigned, and apparently will not recommend the

assignment of, a Negro child to any of the schools now

attended by whites, nor recommend the assignment of a white

child to the schools now attended by Negroes. This is

racially discriminatory state action. It is irrelevant that

the final action taken upon the School Board's recommendation

is the function of other of the defendants -- the members of

the Virginia Pupil Placement Board. The fact i:s that,

between the County School Board and the Virginia Pupil Place-

ment Board, children are placed in particular schools upon

the basis of their race. As was stated by the Court of

Appeals for this Circuit, in Green v. City of Roanoke,

304 F. 2d 118, 122 (C.A. 4, 1962), the pupil assignment

system is "administered by the joint efforts of the local

authorities and the state Pupil Placement Board." In that

case the court concluded, upon the basis of facts closely

paralleling the facts of this case, that:

• ,..the Roanoke City school officials,
together with the state Pupil Placement
Board, have administered a school system
here pupils of the Negro race are classi-

fied in a separate category, are in the
first instance completely segregated in
their own attendance area, and are kept in
that area, except for the few who can meet
transfer standards which, for the most part,
have no application to white pupils. ....

The Pupil Placement Act, as it has been applied in

Prince George County, is merely a device for screening

transfer applicants who seek to avoid the result of a

"routine" assignment on the basis of race within a dual
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school system. 3ven if the availability of the Pupil

Placement mechanism mitigated, in some degree, the racial

exclusiveness of the dual system, it does ndt meet the

requirements of equal protection,

In Green v. School Board of City of Roanoke, supra,.r.^.r..	 - i rr^n.^.r..w+nr^.r ro r wr.rrn..r^rr:..^

the local school Board made its initial assignments, as does

the School Board here, based on the race of the students,

There, as here, the Negro child, to avoid the effect of the

initial discriminatory assignment, could apply for transfer

under the provisions of the Pupil Placement law, The Court

of Appeals, in reversing the district court, held that this

system denied the Negro students the equal protection of the

laws. The Court said:

..... As we have more than once made clear,
school assignments, to be constitutional,
must not be based in whole or in part on
considerations of race, Dodson v, School
Board of City of Charlottesville, Virginia,
supra; Hill v, School Board of City of Norfolk,
Virginia, 282 P. 2d 473 (4th Cir., 1960);
Jones v, School Board of City of Alexandria,
Virginia, supra. ....,,

Steps must be taken to end this unlawful
initial assignment arrangement which the
record discloses to exist in the City of
Roanoke. It is a racially discriminatory
application of assignment criteria to which
all of the appellants were subjected.

304 P. 2d 122, 123

The District Court for the Western District of

Virginia, in Jackson v. The School Board of the City of

Lynchburg, 201 P. Supp. 620 (W.D. Va. 1962), had before it

a factual situation almost identical with the one in this

case, The School Board of the City of Lynchburg was making

tentative school assignments on the basis of race, If the

parent approved the tentative assignment by signing the
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pupil placement form, the form would be transmitted to the

Pupil Placement Board with the recommendation that the child

be assigned as indicated. If the parent objected, the form

would be sent to the Pupil Placement Board without any

recommendation, The Placement Board routinely followed the

recommendations of the City Board, The district court; in

granting judgment for the plaintiff, held that the tentative

racial assignments of the local board were discriminatory

and violated the Fourteenth Amendment. The court said:

The difficulty here comes not, however,
from discriminatory application by the Piiv- l
Placement Board of its rather rigid a: E..gn-
ment formulae but from the fact that the local
authorities in Lynchburg have been giving
effect to considerations involving the race
of the children in the initial tentative
placements and thereby putting colored chil-
dren to the necessity of appealing to the
Pupil Placement Board and thus subjecting
themselves to its assignment formulae when
white children similarly situated are not
so subjected, ,..o

If the Pupil Placement Board is not going
to fulfill the duty, with which it has been
charged by statute, of making the initial
assignments throughout the state (and
obviously it cannot), then the only remedy
for the discrimination found to exist in
the initial assignments is by injunction
directed to the appropriate school board
and school officials who are in fact
(though not in theory) in charge of
making the initial assignments. ....

1 /
201 P. Supp. 624, 626-627.

1/ On appeal the Court of Appeals on Sept. 18, 1962 reversed
the action of the District Court in denying an order requiring
admission of two of the plaintiffs in the previously "white"
school and reserved ruling on a disposition of the other
issues pending action of the Supreme Court on a petition for
certiorari filed in Dillard versus School Board of the City
of Charlottesville, 308 F. 2d 920 (CT.
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Similar use by local authorities of the Ptipil

Enrollment Act of North Carolina was condemned by the

Court of Appeals for this Circuit in Jeffers v. Whitley,

309 P. 2d 62 (C.A, 4, 1962), The School Board of Caswell

County, North Carolina, had made initial assignments of

students to particular schools upon the basis of their race,

The students were then permitted to apply for transfers to

other schools, In the processing of such transfers the

various pupil placement criteria set forth in the North Caro-

lina law were used by the board. In holding that this

violated the Fourteenth Amendment the court sa.d;

The School Board here has turned to the
North Carolina Pupil Enrollment Act only
when dealing with interracial transfer
requests. It has not followed that Act
in making original assignments. Assign-
ments on a racial basis are neither author-
ized nor contemplated by that permissive
Act.

309 F. 2d, at 627.

The above authorities are only a few of the many in

which the courts have held initial racial assignments, even

though "tentative", to be violative of the Fourteenth Amend-

ment. See Dodson v, School Board of Charlottesville, 289 F. 2d............

439 (C.A, 4, 1961); Jones v. School Board of the City of

Alexandria, 278 F. 2d 72 (C.A. 4, 1960); Northcross v, Board

of Education of the City of Memphis, 302 F, 2d 818 (C.A. 6,-	 . .rr_. rr^lr r.ra .r.r I.Irr^rlra.^....rlr.

1962), cert. denied, 370 U.S. 944 (1962); Bush v. Orleans learns

Parish School Board, 308 F. 2d 491 (C.A. 5, 1962); Augustus

v. Board of Public Instruction of Escambia County, 306 F. 2da^r.rit.^. r ■ i ....r.r^ rr^l.	 ...	 r ate.. 1.^.

862 (C.A. 5, 1962). Even where a court has denied relief

against initial racial assignments it has done so recognizing

that such assignments do not meet constitutional requirements
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and are permissible only when justified on a temporary

basis as part of a plan to desegregate "with all deliberate

speed," Hill v, School Board of the City of Norfolk; 282

F. 2d 473, 475 (C.A. 4, 1960).

C. Effect of the May 31 Cut-off Date.
■ V • /./■ice■

In refusing to consider the "merits" of placement

applications filed after May 31 preceding the fall semester

to which the application relates, the Pupil Placement Board

aggravates the discrimination involved in the initial or

"tentative" assignment. By applying the cut-off rule the

Pupil Placement Board permits the County School Bo.rd to give

permanent effect to its racially discriminatory assignment

recommendations on all applications filed after May 31, But,

whatever effect the policies of the Pupil Placement Board may

have in precluding the board itself from eliminating the

racial effect of the assignment recommendation, this Court

is not so precluded.

In Marsh v, County School Board of Roanoke County,^.r ^^-Y■ 	 .rwl^q

305 P. 2d 94 (C.A. 4, 1962) the court had before it this

same self-imposed rule of the Pupil Placement Board. After

determining, upon the authority of the Green case, supra,

that the "school assignment system as administered by the

Roanoke County school officials and by the state Pupil Place-

ment Board" was racially discriminatory, the court went on to

consider whether particular Negro applicants were foreclosed

from transfer to schools attended by whites by reason of their

failure to file pupil placement applications within the time

limit set by the Pupil Placement Board. The court, in holding

that the Placement Board's cut-off date could not foreclose

relief in federal court, said:
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We think that the District Court

erred in denying relief in this case
on the ground that the plaintiffs had
not complied with the sixty-day rule,
We are not to be understood as holding
that in the administration of a non-
discriminatory school assignment system
a regulation requiring applications for
transfer to be filed at least sixty days
before the opening of the school year
would be per se unreasonable. We hold
only that in the context of this case,
where the discrimination relates back
to the initial assignments, the sixty-
day rule may not be used as a pretext
to defeat the vindication of constitution-
al rights.

305 F. 2d, at 98.

The above stated rule of the Marsh case was followed by this

Court in I1cLeod v. County School Board of Chesterfield..rr...-..r

County,	 F. Supp. 7 Race Rel, L.R. 1089 (3D. Va., 1962),

II

The Racial assignments Violate the
Written assurance Required by P.L. 815.

A. The Statutory Scheme.

In 1950 the Congress of the United States enacted

P.L. 815 (Chapter 19 of Title 20, United States Code

20 U.S.C. §§631 et seq.), The Congressional objectives

are set forth, inter alia, in 20 U.S.C. 631, which declares

that:

The purpose of this chapter is to
provide assistance for the construction
of urgently needed minimum school
facilities in school districts which
have had substantial increases in school
membership as a result of new or in-
creased federal activities.

The Act sets forth how the "federal share" of any school

construction project is to be computed, depending upon the
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number and percentage of children of federal employees or

servicemen who attend local schools (§§634-635),

Section 636 of Title 20 sets forth in detail the pro-

cedures by which local school authorities may apply for

federal funds for school construction. Section 636(b)(1)

provides that "Each application by a local educational

agency shall set forth the project for the-construction of

school facilities for such agency with respect to which it

is filed, and shall contain or be supported by" a number of

specifications and "assurances." The application must

contain a description of the project and site, preliminary

drawings of the proposed construction, and other information

the Commissioner of 2ducation might require (§636(b)(1)(A)).

It must also contain or be supported by an "assurance" that

the agency has or will have title to the site or the right

to build schools thereon and to operate them for 20 years

(§636(b)(1)(B)); an assurance that the agency has legal

authority to undertake the construction and to finance its

share of the cost (§636(b)(1)(C)); an assurance that the

agency will build the school facility within a reasonable

time (§636(b)(1)(D)); an assurance that certain minimum wage

scales will be adhered to in the construction work

(§636(b)(1)(E)); and an assurance that the agency will submit

such reports on the project as the Commissioner of Education

may require (§636(b)(1)(G)).

In addition, section 636(b)(1)(P)'requires the school

authorities to give an "assurance" that:

* * * the school facilities of such
agency will be available to the children
for whose education contributions are
provided in this chapter on the sam.e
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terms, in accordance with the laws
of the State in which the school
district of such agency is situated,
as they are available to other	 2/
children in such school district * * *^

Section 636(b)(2) then provides that, after the

Commissioner of Education reviews the application and

satisfies himself as to certain other matters, 3/ he "shall

approve" the application, And section 636(c) provides

that "No application * * * shall be disapproved in whole

or in part until the Commissioner of Education has afforded

the local educational agency reasonable notice and oppor-

tunity for hearing."

Section 637(a) of the Act then provides that:

Upon approving the application of any
local educational agency under section
636 of this title, the Commissioner of
Education'chall pay to such agency an
amount equal to 10 per centum of the
federal share of the cost of the project.
After final drawings and specifications
have been approved by the Commissioner
of Education and the construction con-
tract has been entered into, the Com-
missioner shall, in accordance with regu-
lations prescribed by him and at such
times and in such installments as may be
reasonable, pay to such agency the re-
mainder of the Federal share of the cost
of the project. 4/

2/ "School facilities" is defined in section 645(9) to in-
clude "classrooms and related facilities", and "initial
equipment, machinery, and utilities necessary or appropriate
for school purposes." Certain facilities are excluded from
the definition.

3/ The Commissioner must find that (a) the requirements of
section 636(b)(1) (A to G) have been met; (b) the project is
"not inconsistent with over-all State plans for" school con-
struction, about which the Commissioner must consult with
State and local educational agencies; and (c) that there are
sufficient federal funds to pay the "Federal share" of the
cost of the project and of other projects having a higher
priority. The priority requirement may be waived (§636(b)(2)).

4/ Section 637(b) provides that "Any funds paid to a local
educational agency under this chapter and not expended for
the purposes for which paid shall be repaid to the Treasury
of the United States."
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Section 640 of the Act deals with the situation

which might arise, with respect to "children who * * *

reside on Federal property", in the event that "no tax

revenue of the State or any political subdivision thereof

may be expended for the free public education of [federal]

children", or if, in the "judgment of the Commissioner",

after consultation with State officials, "no local educa-

tional agency is able to provide suitable free public edu-

cation for [federal] children." In such cases, section 640

states that the Commissioner of Education "shall make

arrangements for constructing or otherwise providing the

minimum school facilities necessary for the education of

such children."

I'loreover, section 640 also deals with situations in

which, with respect to children of members of the Armed

forces on active duty, "the schools in which free public

education is usually provided for such children are made

unavailable to them as a result of official action by State

or local governmental authority and it is the judgment of

the Commissioner", after consulting the state educational

agency, "that no local educational agency is able to provide

free suitable public education for such children." 'In such

cases the Commissioner "may", as in the cases of children

who reside on federal property, make arrangements to construct

or provide school facilities for these children as well, on

a temporary basis.

Section 641(a) of the Act allows the Commissioner to

take certain action upon violations of the assurances and

requirements laid down in preceding sections for the use of

the federal funds once granted. This section provides:
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Whenever the Commissioner of 3ducation,
after reasonable notice and opportunity
for hearing to a local educational agency,
finds (1) that there is a substantial
failure to comply with the drawings and
specifications for the project, (2) that
any funds paid to the local educational
agency * * * have been diverted from the
purposes for which paid, or (3) that any
assurance given in an application is not
being or cannot be carried out, the Com-
missioner may forthwith notify such agency
that no further payment will be made under
this chapter with respect to such agency
until there is no longer any failure to
comply or the diversion or default has
been corrected or, if compliance or correc-
tion is impossible, until such agency
repays or arranges for the repayment of
Federal moneys which have been diverted
or improperly expended.

Judicial review of any refusal to approve any appli-

cation for funds, and of any action taken by the Commissioner

in cases of deviation from the statutory requirements or

5/
assurances, is provided for by section 641(b).

Section 642(a) provides that:

In the administration of this chapter,
no department, agency, officer, or employee
of the United States shall exercise any
direction, supervision; or control over
the personnel, curriculum, or program of
instruction of any school or school system
of any local or State educational agency.

5/ Section 641(b) provides:

The final refusal of the Commissioner to
approve part or all of any application * * *,
and the Commissioner's final action under
subsection (a) of [section 641], shall be
subject to judicial review on the record,
in the United States Court of /_.opeals for
the circuit in which the local educational
agency is located, in accordance with the
provisions of the Administrative Procedure
Act.

One such refusal has been reviewed in the courts.
School City of Gary v. Derma thick, 273 F. 2d 319 (C.A. 7,
1959)
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Gt ier as°)ects of t ^e administration of the Act and

and the general powers of the Commissioner of Education

and other federal agencies are dealt with in sectio►s 642

and 643 of the Act.6/

B. Under Bxisting law the statutory assurance forbids the
exclusion of a federally-connected child from an
school by reason of his race.

Each application filed by the defendant County Board

for a federal school construction grant included therein

the "assurance" required by 20 U.S.C. § 636(b)(1)(F). See

assurance number 4 on page 5 of each application contained

in Plaintiff's Exhibit 8,

Section 636 provides:

Each application * * * shall contain or
be supported by --

assurance that the school facilities
of such agency will be available to the
children for whose education contribu-
tions are provided in this chapter on
the same terms, in accordance with the
laws of the state in which the school
district of such agency is situated, as
they are available to other children in
such school district * * *.

This assurance is explained by House Report

Ho. 2810, 81st Cong., 2d Sess,, p. 15 (1950), as follows:

This provision is intended as a safeguard
against discrimination against categories
of children mentioned in the bill as such,
but it is not intended to disturb classi-
fication on jurisdictional or similar

6/ Section 644 of the Act authorizes payments tc local
agencies which cannot meet the requirements of the pre-
ceding sections but which need federal funds (except
that the assurances and requirements of section 636(b)(1)
apply to these grants as well).
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grounds or patterns of racial segrega-^..rr r-r–..wr• rr.r^	 rrr..sr^
tion established in accordance with the
laws of the State in which the school
district is situated (emphasis added).

Both the statute itself and the legislative history

reveal that the assurance would not affect or require any

change in local racial segregation practices if those

practices were established by State law. No other meaning

can be given to the statutory phrase "in accordance with

the laws of the State" 	 to the phrase of the House

report referring to segregation "established in accordance

with the laws of the State * * *." That Congress intended

by this phrase for state law to govern the racial practices

of the school authorities in assigning federally-connected

children to particular schools, is further reinforced by

an interesting bit of legislative history concerning

P.L. 874 (c. 13, Title 20), a companion measure to

P.L. 815.

In 1951, the House of Representatives passed H.R.

5411, 82nd Cong., 1st Sess., providing certain amendments

to P.L. 815 and P.L. 874. It was reported to the Senate

with an additional amendment to section 6 of P.L. 874,

This amendment would have permitted the Commissioner to

make temporary arrangements for educating off-bass children

in on-base facilities where he had made arrangements for

education of on-base children in such facilities, pursuant

to "suitability" requirement and other standards which

7/ See, however, pp.
that implicit in the
"terms" imposed upon
of federal children
are not inconsistent
States.

24-26, infra, in which we explain
statute is the requirement that the
local children, by which the rights
are measured, are only those terms which
with the Constitution of the United
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permit him to make education arrangements for on-base

children. In addition, the Senate amendment read:

To the maximum extent practicable,
education provided under this section
shall be comparable to free public
education provided for children in
comparable communities in the State,
and education provided under this
section shall be available to the
children for whom it is being provided
on the same terms, in accordance with
the laws of the State in which the
Federal property is situated, as free
public education is available to other
children in such State. Sen. Rep.
No, 1022, 82d Cong., 1st Sess., p. 11
(1951)

The Senate Report stated:

Your committee has amended this sec-
tion of the bill so as to require that,
to the maximum extent practicable, the
education provided pursuant to the
amended section 6 of Public Law 874
will be available to the children for
whom it is being provided on the same
terms, in accordance with the laws of
the State in which the Federal property
is located, as free public education
is available to other children in the
State. This amendment is patterned
after the provision now in Public Law
815 which requires applicants seeking
assistance under that law for the con-
struction of schools to give assurance
that the school facilities of the appli-
cant will be available to the federally-
connected children on the same terms, in
accordance with State law, as they are
available to other children in the same
area.	 Sen. Rep. PJo. 1022, 82d Cong.,
1st Sess., p. 5 (1951).

President Truman refused to sign H. R. 5411 into

law. His "Memorandum of Disapproval" was dated November 2,

1951. Following is the core of President Truman's state-

ment:

Unfortunately, however, the Congress
has included one provision in this bill
which I cannot approve. This provision
would require a group of schools on
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Federal property which are now
operating successfully on an inte-
grated basis to be segregated. It
would do so by requiring Federal
schools on military bases and other
Federal property to conform to the
laws of the States in which such
installations are located. This is
a departure from the provisions of
Public Laws 815 and 874, which re-
quired only that the education pro-
vided under these circumstances
should be comparable to that available
to other children in the State. The
purpose of the proposed change is
clearly to require that schools
operated solely by the Federal Govern-
ment on Federally-owned land, if
located in any of seventeen States,
shall be operated on a segregated
basis "to the maximum extent practi-
cable."

This proposal, if enacted into law,
would constitute a backward step in
the efforts of the Federal Government
to extend equal rights and opportuni-
ties to all our people, During the
past few years, we have made rapid
progress toward equal treatment and
opportunity in those activities of
the Federal Government where we have
a direct responsibility to follow
national rather than local interpreta-
tions of non-discrimination, Two
outstanding examples are the Federal
civil service and our armed forces,
where important advances have been
made toward equalizing treatment and
opportunity.

Not every school operated on a Federal
reservation has been integrated. It is
never our purpose to insist on integra-
tion without considering pertinent
local factors; but it is the duty of
the Federal Government to move forward
in such locations and in such fields
of activity as seem best and appropriate
under individual conditions and
circumstances.

We have assumed a role of world leader-
snip in seeking to unite people of
great cultural and racial diversity
for the purpose of resisting aggression,
protecting their mutual security and
advancing their own economic and
political development. We should not
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impair our moral position by
enacting a law that requires a
discrimination based on race.
Step by step we are discarding old
discriminations; we must not adopt
new ones.

97 Cong. Rec, 13787, 82d Cong., 1st Sess.

Both the Congress and President Truman clearly con-

sidered the phrase "in accordance with the laws of the

State" as requiring operation of the on-base schools on

a racially segregated basis if the law of the state in

which the base was located required racial segregation.

It is equally clear that if--as was not the case in 1951

but is the case in 1963--state law did not permit racial

segregation, the assurance likewise would preclude the

use of race as a factor in assigning students.

Although Virginia law in 1951 required segregation,

at the present time it does not permit such racial dis-

crimination, (1) because it cannot,	 Brown v. Board of
9/

Education, 347 U.S. 483 (1954,; Harrison v. Day, 200 Va.

439, 106 S.E. 2d 636 (1959), and (2) because the existing

state Pupil Placement law, by enumerating the considera-

tions which shall govern the Pupil Placement Board in the

placement of pupils, excludes race as a factor which may

be considered in the assignment of pupils to public schools

in Vi.rginia.9/

8/ The Constitution of the United States is as much the
Taw of the state as anything appearing in the state statutes
or Constitution. Neal v. Delaware, 103 U.S. 370, 389-390
(1881) .

9/ Section 22-232.5 of the Code of Virginia provides:

Principles governing enrollment of pupils.--
The Pupil Placement Board shall enroll each
pupil in a school in each school district so
as to provide for the orderly administration

(Cont. o following page)
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As a three-judge district court said of the Alabama

Pupil Placement Act in Shuttlesworth v. Birmingham Board

of Education, 162 F. Supp, 372, 384 (II.D. Ala. 1958),

aff'd per curiam, 358 U.S. 101, "The School Placement Law

furnishes the legal machinery for an orderly administration

of the public schools in a constitutional manner by the

admission of qualified pupils upon a basis of individual

merit without regard to their race or color" (emphasis—rw.r...r^.w+ .r+ro.w^.w.rr r.rr^rrr.rr+r.n

added), The Alabama Act, like the Virginia law, makes no
10/

reference to race or color.

Since state law not only does not require but fore-

closes pupil assignment on the basis of race, it is clear

that the assurance has been violated by the defendants.

The assurance requires that, irrespective of how local

students are treated in fact, federal children must be

treated according to the laws of the state. Thus, while

in fact the defendants do not permit local Ilegro children

to attend "white" schools, their action in so doing violates

the law of Virginia and cannot, therefore, be used as the

basis for measuring the treatment due federal 1?egro children.

9/ (Continued from preceding page)

of such public schools, the competent
instruction of the pupils enrolled and
the health, safety and general welfare
of such pupils.

10/ See also Jeffers v. Whitley, 309 F. 2d 621, 627
C.A. 4, 1962), in which the court said with reference
to the North Carolina Pupil Placement Act that "assign-
lien es on a Iacial basis are neither authorized nor
contemplated by that permissive act."
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The standard to be used in measuring the treatment due

federal children is the standard contained in state law.

Since the defendants are assigning federal children on a

racial basis, they are violating state laws; ergo, they

are violating the assurances which they gave the plaintiff.

Moreover, the fact is that federal Pegro children

are being excluded from five of the schools attended by

local children, Inasmuch as the statute requires that

school facilities must be made available to the federal

children on the same basis as they are available to local

children, it follows that, without more, all of the federal

children are entitled to attend these same schools --

unless the school authorities can point to some reason for

not permitting such attendance, The only possible reason

the defendants can have for excluding these federal children

is that they are Negro and that the County Board is entitled

to bar their access to these schools because local T?egro

children are similarly barred.

This defense, however, must be rejected for two

reasons, First, the segregation of local children is uncon-

stitutional. The Constitution is "color blind," as Mr.

Justice Harlan noted long ago in Plw essy v. Ferguson, 163

U.S. 537 (1896), and the "indiscriminate imposition of

inequalities" can never Justify discrimination which vio-

lates the Constitution, Shelley v, Kra a, emer, 334 U.S. 1

(1948). Thus defendants simply may not be heard to say

that their treatment of federal children is lawful because

their treatment of local children is unconstitutional.

It would be absurd for a federal court to entertain such

a defense. Cf. Hurd v. Ho dge, 334 U.S. 24 (1948).
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Secondly, defendants may not be heard to say this

because such a defense is not available under the statute

here in question. While we think it clear (see supra

pp. 22-26) that one standard by which the treatment accorded

federal children must be measured is the standard imposed

by state law, we also submit that section 636, and the

assurances given pursuant thereto, necessarily incorporate

as well the standards imposed by the Constitution of the

United States. When the statute requires federal children

to be treated on "the same terms" as local children are

treated, the "terms" to which it refers must be understood

to include only constitutional terms. Thus, what the

assurance means is that federal children must be treated

as local children are required to be treated under state

law, but in any event federal children may be treated

no worse than the Constitution of the United States

requires local children to be treated.

If this were not true it would be necessary to impute

to Congress the intention to subject federal children to

whatever lawful, arbitrary, and unconstitutional conduct

happened to prevail in any given school district. But

we think it plain that whenever Congress in general terms

incorporates state conduct into a federal statute, the

statute incorporates only constitutional state conduct,

In Air Terminal Services, Inc, v, Rentzel, 81 F. Supp. 611

(E.D. Va. 1949) (Bryan, J.), it was argued that a Virginia

criminal statute requiring racial segregation in restau-

rants was applicable to restaurants in the Washington

fational Airport (located in Virginia). Under 18 U.S.C. §13

(the "Assimilative crimes Act") any act on a government
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reservation which is a crime under the laws of the state

in which the reservation is located is also a federal

crime, The Federal Civil Aeronautics Administrator, how-

ever, had issued a regulation prohibiting such segregation

at National Airport. Judge Bryan held (81 F. Supp. at 612):

The fundamental purpose of the assimila-
tive crimes act was to provide each Federal
reservation a criminal code for its local
government; it was intended "to use local
statutes to fill in gaps in the Federal
Criminal Code." It is not to be allowed to
override other "federal policies as expressed
by Acts of Congress" or by valid adminis-
trative orders, Johnson v. Yellow Cab Co.,
321 U.S. 383, 389, 64 S. Ct. 622, 626, 83 L ED.
814, and one of those "federal policies"' has
been the avoidance of race distinction in
Federal matters. Hurd v. Hodge, 334 U,.S n 24,
68 S. Ct. 847. The regulation of the Adminis-
trator, who was authorized by statute, Act
June 29, 1940, 54 Stat. 686, to promulgate
rules for the Airport, is but an additional
declaration and effectuation of that policy,
and therefore its issuance is not barred by
the assimilative crimes statute.

In short, Judge Bryan held that a federal statute

incorporating state law as the federal standard did not

incorporate state laws which are in conflict with federal

public policy. See also United States v. W WJarne, 190 F.

Supp. 645, 658-659 (f.D. Calif,., 1960) (three-judge court),

aff'd in part and reversed in part on other grounds sub.r	 ..^w^	 i	 r •	 rrirr+rr

nom., Paul v. United States, 371 U.S. 245 (1963) ("

the Assimilative Crimes Act does not o perate to adopt any

State penal statutes which are in conflict with federal

policy * * * "); Johnson v. Yellow Cab Co., 321 U.S. 389,
11/

390 (1944);"' Stewart & Co. v. Sadrakula, 309 U.S. 94

11/ In Johnson v. Yellow Cab Co., upra, the Supreme Court,
considering whether a shipment of liquor to Fort Sill,
Oklahoma, seized by state officials, should be ordered
returned to the shipper by a lower federal court, said

(Cont. on following page)

- 25 -



12/
99-104 (1940); United States v. Unzenta, 281 U.S. 138,

143-144 (1930). At the time of the Air Terminal decision

racial segregation had not been held to violate the Consti-

tution; it was merely in conflict with federal "policy" and

an administrative order. If the Air Terminal decision was

coated , then, %re submit, it follows a fortiori that section

636 does not incorporate state laws or conduct which violate

the Constitution of the United States itself.

11/ (Cont. from preceding page)

(321 U.S. at 389-390):

Petitioners' argument as to the applica-
bility of the assimilative crimes statute
raise at least three distinct questions,
no one of which is easily resolved, * * *
(2) If there are Oklahoma statutes which
could be so adopted, are all or any of
them in conflict with federal policies as
expressed by Acts of Congress other than
the assimilative crimes statute or by
valid Army regulations which have the
force of law? Cf. Stewart & Co, v,
Sadrakula, 309 U.S. 94, 99-104.

The Court found it unnecessary to reach the question stated.

12/ In Stewart z Co. v. Sadrakula, supra, the Supreme
Court considered the question of whether a state statute
concerning the protection of employees in places of work
remained effective as a statute of the United States
applicable to land after the federal government acquired
exclusive jurisdiction thereof. The court held that the
flew York law continued as a part of the laws of the federal
enclave. The court said, however, (309 U.S. at 99-104):

The Constitution * * * has long been
interpreted so as to permit the continuance
until abrogated of those rules existing at
the time of the surrender of [state]
sovereignty which govern the rights of
occupants of the territory transferred.
It is urged that the provisions of the
Labor Law contain numerous administrative
and other provisions which cannot be relevant
to the federal territory. * * * With the
domestication in the excised area of the
entire applicable body of state municipal
law much of the state law must necessarily
be inappropriate. Some sections authorize
quasi-judicial proceedings or administrative
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Finally, we think that this construction of the

statute is required by the Fifth Amendment to the Consti-

tution of the United States. If the statute makes uncon-

stitutional state action the statutory standard, the statute

is itself unconstitutional under the Fifth Amendment, which

prohibits governmentally imposed segregation just as the

Fourteenth Amendment does. Bolling v. Sharp, 347 U.S. 497

(1954), For example, if a federal child sued under 42

U.S.C. 1983 to gain admittance to the "white" schools in

Prince George County, the defendants could not justify their

action on the ground that it was authorized by 20 U.S.C. 636.

If the court held that the statute did authorize their action,

it would have to declare the staute unconstitutional. As

the Supreme Court held in Gunn v. Baas, 82 U.S. (15 Wall.)

610, 623, "Congress cannot, by authorization or ratification,

give the slightest effect to a state law or constitution in

conflict with the Constitution of the United States." We

12/	 (Cont. from preceding page)

action and may well have no validity
in the federal area, * * * We do not
agree, however, that because the
Labor Law is not applicable as a
whole, it follows that none of its
sections are. We have held in Collins
v. Yosemite Park Co., (304 U.S. 518
532j that the sections of a California
statute which levied excises on sales
of liquor in Yosemite National Park
were enforceable in the Park, while
sections of the same statute providing
regulation of the Park liquor traffic
through licenses were unenforceable.
But the authority of state laws or
their administration may not interfere
with the carrying out of a national
purpose. Where enforcement of the
state law would handicap efforts to
carry out the plans of the United
States, the State enactment must, of
course, give way.
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think it wholly inadmissible to impute to the Congress of

the United States an intention to violate the Fifth Amend-

ment to the Constitution of the United States. And surely

a federal statute which is susceptible of two constructions,

one constitutional and the other valid, must be construed

to sustain its validity.

For all of these reasons we submit that the only

"terms" applied to local children by local school authori-

ties which may be considered in measuring the treatment due

-federal children are constitutional terms. It follows,

therefore, that in determining whether the Prince George

County schools are available to federal children "on the same

terms" as they are available to local ch!idren, it is irrele-

vant that in fact defendants are treating local Negro chil-
13/

dren in an unconstitutional manner.—

13/ The meaning of the assurance is ciearij a question of
statutory interpretation, since the statute requires
that the specific terms of the statutory language be
incorporated into the application. See Personal Industrial
Bankers, Inc. v. Citizens Budget Co., 80 P. 2d 327, 328
(C.A. 6, 1935), cert. denied, 293 U.S. 674; cf. United
States v, Lem, 29 F. Supp. 512 (ii.D. Calif. 1939),
Andthe statute obviously refers to the law of the state
as it exists at the time of performance. See generally
United States v. Sharpnack, 355 U.S. 286, 294-296 (1958);
Clark Distilling Co. v. Western Maryland R. Co., 242 U.S.
311, 326 (1917); Ilayman v. Southard, 23 U.S. (10 Wheat.)
1, 48 (1825). Similarly, the time of performance is
also the relevant time with respect to the requirements
imposed by the federal constitution. See heal v. Delaware,
103 U. S. 370 (1881).
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III

The written assurances cont-ined
in the Grant Applications are
legally enforceable obligations

This section of the plaintiff's legal memorandum

will discuss the authorities establishing (1) that the

written assurances of the County School Board are contractual

promises, and (2) even if they were not, there is a statutory

obligation to comply with the assurance.

A. The Assurance is a Contractual Promise

1. The "assurance" given by the C.o±y ncy Board in =e :ch

of its • applications is an obligation arising out of a

contractual arrangement entered into between the United

States and the County Sc,h.oQl Board,,, P,ua°s.uaiit to the Statute

(20 U.S.C. §631 et seq.) the parties entered into an agreement

by which the United States would provide school construction

funds in exchange for certain "assurances" on the part of the

Board. An "assurance" is a promise, Caband v. Federal

Insurance Co., 37 F. 2d 23 (C.A. 2, 1930), and the entire

arrangement, as prescribed by the statute, has all the

characteristics of an ordinary contractual transaction.

When the United States makes a grant with the expectation of

obtaining benefits in return therefore, and extracts promises

in exchange, the grant is not a mere "gift", unaccompanied by

any obligation on the part of the grantee, but is, on the

contrary, a part of a binding contractual arrangement. In

Burke v. Southern Pacific Ry. Co., 234 U.S. 669 (1914), the

Court said, with reference to a federal grant of land to a

railroad (234 U.S. at 679):

We first notice a contention on the
part of the mineral claimants to the
effect that the grant to the railroad
company, was merely a gift from the United
States, and should be construed and
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applied accordingly. The granting act not
only does not support the contention but
refutes it. The act did not follow the
building of the road but preceded it.
Instead of giving a gratuitous reward for
something already done, the act made a
proposal to the company to the effect that
if the latter would locate, construct and
put into operation a designated line of
railroad, patents would be issued to the
company * * *. The purpose was to bring
about the construction of the road, with
the resulting advantage to the government
and the public, and to that end provision
was made for compensating the company, if
it should do the work, by patenting to it
the lands indicated. The company was at
liberty to accept or reject the proposal.
It accepted in the mode contemplated by the
act, and thereby the parties were brought
into such contractual relations that the
terms of the proposal became obligatory on
both. And when, by constructing the road
and putting it in operation, the company
performed its part of the contract, it
became entitled to performance by the
government * * * the grant should not be
treated as a mere gift.

See also United States v. Northern Pac ic Ry. Co,, 256 U.S.
14/

51 (1921);	 Helvering v, Northwest S 	 .. Ld11s, 311 U.S.

45 (1940); Oregon & California Ry. Co. v. United States,

238 U.S. 393 (1915); United States v. Northern Pacific

Railway, 311 U.S. 317 (1940); United States v. San Francisco,

23 F. Supp. 40, 45 (N.D. Calif. 1938), rev'd 106 F. 2d 569

(C.A. 9), rev'd, aff'g District Court, 310 U.S. 16 (1940).

These cases indicate that, in general, when the

government grants money upon certain conditions or obtains

certain promises in exchange therefore, the grant is to be

14/ In the Northern Pacific case the Court said: " * * *
the Act and resolution of Congress] embodied a proposal to
the company to the effect that if it would undertake and
perform that vast work, it would receive in return the lands
comprehended in the grant. The company accepted the proposal
and at enormous cost constructed the road and put the same
in operation; and the road was accepted by the President.
Thus the proposal was converted into a contract * * *•"
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considered a contract, enforceable as such at the suit of

either party. The grants made pursuant to the federal

school construction act are no different. Here the United

States agreed, by approving the applications, to make certain

payments in exchange for certain promises; and it did make

such payments. Indeed, even if the contracts were not now

fully executed on the government's part, the statute makes

it clear that once the statutory conditions are met the

government is obliged to approve (or "accept") and to pay.

The statute declares that, if the conditions specified are

met, the Commissioner "shall approve" the application,

20 U.S.C. 636(b)(2), and he "shall pay" to the local school

agency the funds agreed upon according to the statutory

scheme. 20 U.S.C. 637(a), 637(b). Any doubt whether the

Commissioner is bound to approve and to pay is dispelled by

the provisions for a hearing and for judicial review of an

adverse decision. 20 U.S.C. 636(c), 641(b).

In return for payment, the Board has agreed to do

certain things, specified in Section 636(b)(1), among them

to treat federal and non-federal children alike. Indeed,

this assurance is one of the main inducements for the

government to grant the funds, as the assurance itself makes

clear by referring to "the [federal] children for whose

education contributions are provided in this chapter * * *."
15/

20 U.S.C. 636(b)(F). 	 Compare United States v. Northern

Pacific Railway, 256 U.S. 51, 58-59 (1921). At this stage

the government has paid and the contracts are therefore fully

executed on its part. It follows that the defendants con-

tinue to be bound by the assurance required by Section

636(b)(1)(F).

15/ See also H, Rept. No. 2810, quoted supra, pp. :1'7-18,
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B. Breach of The Assurance As a Violation of the Statute

Even if an enforceable contractual obligation was

not created when the defendants gave the several assurances

required by 20 U.S.C. 636(b)(1)(F), we submit that the

statute itself implies that the assurance is enforceable in

a court of law. While §636(b)(1)(F) is cast in terms of a

requirement that each applicant assure the Commissioner that

equal treatment will be afforded, its substance is that no

entity which has given the assurance shall treat federal

children other than as required therein. Whatever the

particular phraseology of section 636(b)(1)(F), nice

technical distinctions as to form or language are inappli-

cable in the interpretation of federal grants made under an

act of Congress. Ervein v. United States, 251 U.S. 41 (1919);

cf. Searight v. Stokes, 44 U.S. (3 How.), 150, 166-167
16/

(1845). 	 And federal grants have always been considered

as having the force of law as well as creating contractual

relationships. Oregon & California Ry. Co. v. United States,

238 U.S. 393, 415 (1915), held that "* * * there may be a

16/ In Searight v. Stokes, supra, the Court said (44 U.S.
(3 How.) at 166-167):

But in interpreting these contracts the
parties, the relation in which they stand to
one another, and the objects they evidently
had in view, must all be considered. And we
should hardly carry out their true meaning
and intention if we treated the contract as
one between individuals, bargaining with each
other with adverse interests, and should
apply to it the same strict and technical
rules of construction that are appropriate
to cases of that description. This, on the
contrary, is a contract between two govern-
ments deeply concerned in the welfare of
each other * * * *.
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difference in rigor between public and private grants and

* * * this court has said that railroad grants have the

command and necessarily, therefore, the effect of law * * *."

See also Helvering v. Northwest Steel Lills, 311 U.S. 46, 51

(1940); United States v, City & County of San Francisco, 23

F. Supp. 40, 45 (PI.D. Calif. 1938), rev'd, 106 F. 2d 16

(1940), rev'd, aff'g, District Court, 310 U.S. 16 (1940).

Thus we think the authorities demonstrate that section 636

itself requires -- even apart from contract -- that the

defendants must do what the statute prescribes.

IV

The unlawful exclusion of certain Federal
Negro children from certain schools
because of their race conflicts with
Nation policy under the War Power

We have heretofore demonstrated that the County

School Board of Prince George County is obligated by contract

and by statute to admit the children of Fort Lee dependents

to the Prince George County schools without regard to race

or color. There is yet another obligation which the County

School Board, and the other defendants, are violating. This

is their obligation under the Constitution that they not

unlawfully interfere with the legitimate exercise by the

United States of its authority under the War Power.

A. National Policy in Connection With Racial Discrimination
in the Armed Services

Article 1, Section 8 of the Constitution empowers

Congress "To raise and support Armies "and" To make Rules

for the Government and Regulation of the land and naval

Forces." Since the founding of the Republic, Congress has

exercised this power by maintaining an Army. Over the years

the importance of the exercise of this particular power, and

the complexity and magnitude of the effort necessary to

maintain an adequate defense establishment have increased.
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During long periods of our history Negro citizens of

the United States have not been enlisted in the various

Armed Forces, and their abilities utilized, upon the same

basis as white citizens, The loss of potential manpower to

the Nation, and the damage to the efficiency and morale of

Negro servicemen enlisted in racially segregated units, have
17/

been the subject of extensive study. 	 This concern with

obtaining full utilization of our manpower for the national

defense long preceded the rulings of the Supreme Court that

racial segregation imposed by government was unconstitutional.

Ibid, cc. 2 through 4, pp. 12-44.

On June 26, 1948, President Truman issued his executive

order prohibiting racial discrimination in any of the Armed

Services, and establishing the President's Committee on

Equality of Treatment and Opportunity in the Armed Services.
18/

Executive Order 9981, plaintiff's Ex. 4, Item 1.^

Elimination of racial discrimination in the Armed

Services themselves did not solve all of the services'

racial problems with respect to full utilization of manpower.

The problem remained of racial discrimination in the com-

munities in which the military installations, or units, were

17/ For a review of the Nation's history on this subject,
with a particularly detailed account of the final elimi-
nation of racial discrimination from the Armed Services, see
Lee Nichols, Breakthrough on the Color Front, Random House
(1954).

18/ At the time the executive order was issued the Navy
and the Air Force had already taken significant steps to
eliminate racial discrimination in order that they might
more fully utilize their manpower. See Nichols, op. cit.,
pp. 36-81; Report of the President's Committee on Equality
of Treatment and Opportunity in the Armed Forces, Freedom
to Serve, U. S. Govt. Printing Office (1950).
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19/
located.	 The services were faced with a problem of

whether they could assign !'Negro personnel to areas where

they and their families would have to face racial discrimi-

nation in the local communities. To do so would reduce the

efficiency and morale of the Negro serviceman, while, on the

other hand, to limit his assignability by geography would

likewise restrict the full and free utilization of available

manpower. In an effort to deal with this problem, the

policy directives of the Armed Services, and of the executive

branch generally, began to deal increasingly with the subject

of racial discrimination suffered by the serviceman and his

family other than in the strict performance of his official

duties.

As has already .een mentioned, President Truman, in

1951, pocket-vetoed a bill passed by Congress because one of

its provisions would have required racial segregation of on-

post schools located in states where the state law required

segregation. In his explanatory memorandum the President

mentioned that at least some desegregation of on-base

schools located in such areas had already been achieved.

19/ In this connection, Nichols, op. cit., p. 63, recounts
a conversation with General George C. Marshall regarding
conditions during World War II:

Negro leaders protested to no avail
against the War Department policy of
assigning large numbers of northern
Negroes to southern posts, where most
outbreaks occurred. General Marshall
told this author later he "much regretted
my decision acquiescing in the plan to
train northern Negro units in the South,
[a policy adopted] because of advantages to
be gained in climate, economy, in con-
struction, etc."

"It led to almost impossible situations
in relation to local laws and conditions
off the reservations," he said, "and added
much to the bitterness of racial feelings."
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On January 12, 1954, Secretary of Defense Charles W.

Wilson ordered that all on-base schools be operated without

racial discrimination. Ptfs, Ex, 4, Item 2, The order

applied to the education of the dependents of both military

and civilian personnel. This policy was formulated prior

to the decision of the Supreme Court in Brown v. Board of

Education, supra,, and there can therefore be no question

but that it was formulated in connection with the exercise

of the war power and not in an effort to implement the

guarantees of the Fourteenth Amendment.

In 1961 the policy directives of the Department of

Defense and of the Army became increasingly concerned with

racial discrimination occurring in facilities used by

service personnel, or their dependents, where the facilities

were owned, controlled, or supported in any way by the

United States. On April 28, 1961, the Secretary of Defense

forbade official sponsorship of any recreational organization

which practiced racial discrimination, and forbade the use

of any facility of the Department of Defense by such organi-

zation.	 Ptfs. Ex. 4, Item 3,

On June 19, 1961, the Deputy Secretary of Defense,

noting that "the policy of equal treatment for all members

of the Armed Forces without regard to race, creed or color,

is firmly established within the Department of Defense,"

directed local commanders to obtain desegregation of off-

base facilities through use of command-community relations

committees whenever they could do so. Wherever desegregation

of off-base facilities could not be achieved by this means,

the Department of Defense would provide such facilities on

the military installations to the extent possible. Ptfs.
20/

Ex. 4, Item 4.^

20/ This directive was implemented by the Adjutant General
of the Army on September 6, 1961. Ptfs, Ex. 4, Item 5,
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On December 7, 1961, the Assistant Secretary of

Defense for Ifanpower directed the undersecretaries of then

three Armed Services to ensure that civil defense training

and education was conducted on a racially non-segregated

basis. Commanders are required by the memorandum to

provide on-base facilities for such training whenever non-

segregated facilities are unavailable off the base. Ptfs.

Ex. 4, Item 6.

As recently as this year the Assistant Secretary of

Defense for Ianpower has had occasion to direct the services

to remind their commanders "that facilities selected for use

in field exercises should be open to use by all personnel

without regard to race." Ptfs. Ex. 4, Item 9. The fact that

a facility is volunteered for use by a local organization

does not justify its use by the military if racial discrimi-

nation will result.

On January 18, 1963, the Assistant Secretary of

Defense for Manpower directed the secretaries of the three

Armed Services to cooperate with the United Services

Organizations, Inc. to desegregate USO facilities. Ptfs,

Ex. 4, Item 10. The Assistant Secretary's memorandum states

that "of immediate concern to the Defense Department is the

fact that some of these facilities are located in federally
'21/

owned buildings.,,

On T Rarch 8, 1963, the Secretary of Defense issued his

memorandum on "Non-Discrimination in Family Housing" to the

three service secretaries. Ptfs. Ex. 4, Item 13. This

memorandum applies to off-base housing which is not owned

by the United States. It directs that when the Armed

Services lease privately-owned housing in order to make it

21/ The Adjutant General of the Army implemented this
directive on February 12,1963. Ptfs. Ex. 4, Item 11.
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available for assignment to military personnel and their

families the owner must agree to accept military tenants

without discrimination because of race, color, creed, or

national origin. The memorandum further provides that the

base housing offices which lease available private housing

shall include only those units which are available without

regard to race, color, creed, or national original origin.

The official concern of the United States in eliminating

racial discrimination against servicemen and their families

has been expressed not only in the service directives

reviewed above, but by the President, as the chief executive

of the Nation and Commander-in-Chief of the Armed Forces.

In his letter of June 22, 1962, establishing his Committee

on Equality of Opportunity in the Armed Forces, President

Kennedy stressed the importance of "a thorough review of the

current situation both within the services and in the com-

munities where military installations are located." Ptfs.

Ex. 5. He specifically charged the Committee with answering

the following question:

What measures should be employed to improve
equality of opportunity for members of the
Armed Forces and their dependents in the
civilian community, particularly with
respect to housing, education, transpor-
tation, recreational facilities, community
events, programs?

B. National Policy With Respect to Non-Discrimination in
the Education of Armed Services Dependents

In connection with its exercise of the war power the

United States has assumed responsibility for seeing that

free public education is provided for the dependents of the

personnel of the Armed Forces. The need for the Nation

assuming this responsibility is obvious. Servicemen are

necessarily assigned to posts as the national interest

requires. Their duty must be performed where the Nation

needs them, not where they might choose to go. In order to
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maintain the morale of the services and to avoid discouraging

enlistment, it is essential that the servicemen and their

families be provided at least a minimum of the opportunities

for education and advancement which they would enjoy in

civilian life. For this reason the Nation has undertaken

to provide not only housing for the families of servicemen

in the vicinity of their duty posts, but has insured that

their children be afforded a free public education.

The official regulations of the Department of the

Army relating to the education and training of the Army's

dependents are both detailed and lengthy. Ptfs. Exs. 6 and

7. The regulations deal with education of dependents both

within the continental United States and overseas. Within

the United States, the regulations contemplate the education

of the children by local school authorities with federal

financial assistance. Where this cannot be arranged

education must be provided by the military in on-base

schools. The official concern of the Army regarding the

education of Army dependents is well illustrated by Fort Lee

Ueadquarters memoranda pertaining to the present school year.

Ptfs. Ex. 2 and 3. The Headquarters memorandum of July 23,

1962 (Ptfs. Ex. 2) directed to the occupants of all family

quarters at Fort Lee, commences:

The United States Commissioner of
Education is responsible for the education
of dependents of military personnel. It is
his responsibility, through local agencies,
to provide education for the children of
military personnel assigned to this command.

The memorandum continues by advising the base personnel of

the schools in which they may enroll their children and the

dates for enrollment. Significantly, it recognizes the

arrangement which the Prince George County School Board had

made for the education of Fort Lee Negro children by reciting,
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in paragraph 3(a), "Negro children residing at Fort Lee and

Fort Lee apartments will attend Petersburg public schools."

The continuing official interest of the base command

in the education of base dependents is further illustrated

by the questionnaire of August 1, 1962 (Ptfs. Ex. 3), which

is designed to provide the base with complete statistics on

the school attendance of base children.

As has already been noted, the impact of the policy

against racial discrimination was felt at an early stage in

the performance of the Government's obligation to afford

education for the service dependents. As early as 1951,

President Truman noted that their had been some desegregation

of on-base schools in Southern states (see supra, p. 19-21).

In January 1954 the Secretary of Defense ordered the desegre-

gation of all on-base schools. Ptfs. Ex. 4, Item 2. This

still left unresolved, however, the problem of racial dis-

crimination in the education of dependents in local schools

which were receiving federal financial assistance. The

federal responsibility with respect to these children,

however, was inescapable once the Supreme Court declared

public school segregation unconstitutional.

On March 30, 1962, the Secretary of Health, Education

and Welfare ruled that racially segregated education afforded

to children living on federal property by local school

districts receiving federal financial assistance under P. L.

815 and P. L. 874 was not a "suitable education" within the

meaning of those statutes. Thus the Secretary formally

articulated the national policy which had in fact already

evolved--the policy that the dependents of Armed Forces

personnel should not be subjected to racial discrimination

in schools which the United States operates, maintains, or

mil!



financially supports, directly or indirectly, for their
22/

education.

On February 27, 1963, the Acting Adjutant General of

the Army, in an order to the various commanding generals,

reiterated that the Army policy against discrimination

"includes educational facilities utilized by the dependent

children residing on military installations." Ptfs. Ex. 4,

Item 12. He directs the commanders "to continue their

efforts to encourage local officials in furtherance of this

general policy." When children are placed in school upon a

racial basis the parents must be informed by the base command

of "local procedures in this respect," and the base must

provide counsel to those parents desiring to appeal the

placement decision of the local authorities.

C. The Conduct of the Defendants in an Unconstitutional
Burden Upon the War Power

The action of the defendants in discriminating

against children of Fort Lee personnel on account of their

race directly conflicts with the national policy above

stated. Accordingly, their conduct constitutes an unlawful

burden upon the national exercise of the war power.

From the earliest days of the Republic the Supreme

Court has held that state action which conflicts with the

exercise of any of the powers conferred by the Constitution

upon the Nation is unconstitutional. McCulloch v. Maryland,

17 U.S. 315 (1819); Sanitary District v. United States, 266

U.S. 405 (1925); Morgan v. Virginia, 328 U.S. 373 (1946);

Paul v. United States, 371 U.S. 245 (1963). This principle

has been specifically applied in nullifying state action

relating to the equal treatment of the races in the use of

22/ An even more general "federal policy" was recognized by
this court in Air Terminal Service v. Rentzel, 81 F. Supp,
611 (Bryan, J., 1949), as being "the avoidance of racial
distinctions in Federal matters."
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public accommodations and facilities. Hall v. DeCuir, 95

U.S. 485 (1878); Morgan v. Virginia, supra; United States v.

Lassiter, 203 F. Supp. 20 (VJ.D. La. 1962), aff'd 371 U.S. 10

(1963). Where, however, the state action is consistent with

the national policy it is sustained. Green v. Continental

Air Lines, Inc., 31 Law Week 4372 (1963).

The principle underlying the above-cited cases has

also been specifically applied to state action burdening the

Nation in the exercise of its war power. In Paul v. United

States, 371 U.S. 245 (1963), the United States sued

California on the ground that the state's price regulation

scheme "was an unconstitutional burden on the United States

in the exercise of its constitutional power to establish and

maintain the Armed Forces." In affirming the issuance of a

preliminary injunction, the Supreme Court held that "the

issue as to whether or not the State regulatory scheme

burdened the exercise by the United States of its consti-

tutional power to maintain the Armed Services * * * was a

substantial federal question." Similarly, in United States v.

Georgia Public Service Commission, 371 U.S. 285 (1963), the

Court held that state regulation of rates charged by intra-

state moving companies could not constitutionally apply to

charges for moving household effects of servicemen trans-

ferred from one post to another, where the cost was to be

borne by the United States.

In most of the cases involving the question of

whether particular state action unconstitutionally "burdens"

one of the various constitutional powers of the Federal

Government, the courts necessarily balance the state interest

against the federal interest. Thus legitimate state health

and safety regulations relating to interstate transportation

terminals will be sustained, as will reasonable local
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traffic regulations applied to Government vehicles. there

the federal interest outweighs the state interest, the state

action will be nullified. Thus in Morgan v. Virginia, supra,

the Court struck down a Virginia statute requiring racial

segregation of interstate bus passengers because of the

physical inconvenience and discomfort that would be imposed

on such passengers if required to change their seating when

the bus crossed a state line. The Court concluded that the

national interest in having a uniform rule applicable to

interstate passengers must prevail over the interest of the

State of Virginia in enforcing its racial policies. This

decision was rendered at a time when the separate-but-equal

doctrine of Plessy v. Ferguson, 163 U.S. 537 (1896), was

still the rule.

Similarly, in Paul v. United States, supra, the Court

held that the federal policy favoring competitive bidding in

the purchase of supplies (even where such purchases were

from funds not appropriated by Congress) must prevail over

the state interest in regulating the price of milk for the

benefit of the general public.

If the State of Virginia had a legitimate interest in

promoting racial segregation in its public schools there

might be a serious question whether the federal interest in

promoting non-discrimination among the children of service

personnel would prevail. Here, however, the Commonwealth of

Virginia has no legitimate interest to assert. Since the

decision in Brown, racial discrimination in the public

schools of Prince George County has been unconstitutional

apart from any considerations of the federal war power.

There is no occasion here for "balancing." The conduct of

the state being unconstitutional under the Fourteenth
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Amendment, the burden which it imposes on the exercise of
23/

the war power is necessarily "unreasonable."^

V

The State of Virginia is a
Proper Defendant

This Court has jurisdiction of an action brought by

the United States against the Commonwealth of Virginia.

Article III, section 2 of the Constitution extends the

"judicial power of the United States" to "Controversies to

which the United States shall be a party." With respect to

original actions brought in the Supreme Court, the Consti-

tution itself confers jurisdiction to dear a case brought

by the United States against a State in Article III:

In all Cases * * * in which a State shall be
Party, the Supreme Court shall have original
jurisdiction.

This clause was expressly relied upon by the Supreme Court

in United States v. Texas, 143 U.S. 621 (1892), which sus-

tained the Court's jurisdiction over an action brought by

the United States against Texas. Mr. Justice Harlan stated

(143 U.S. at 644-45):

We cannot assume that the framers of the
Constitution, while extending the judicial
power of the United States to controversies
between two or more states of the Union, and
between a state of the Union and foreign
states, intended to exempt a state altogether
from suit by the general government. They
could not have overlooked the possibility
that controversies capable of judicial
solution might arise between the United
States and some of the states, and that the
permanence of the Union might be endangered

23/ In this connection see United States v. Lassiter, supra,
where the court found that a state requirement that signs be
posted in bus terminals designating certain facilities for
"white" and others for "colored" unconstitutionally burdened
interstate commerce even though there was no effort to
enforce the directive of the signs. The court emphasized
that the state action was, in any event, a violation of the
Fourteenth Amendment.
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if some tribunal was not entrusted the power
to determine them according to the recognized
principles of law.

And, in fonaco v. Mississippi, 292 U.S. 313 (1934), Mr.

Justice Hughes stated (at p. 328-329):

Upon the basis (that an adequate scheme
of arbitration was essential to the peace of
the Union) rests the jurisdiction of this
Court of a suit by the United States against
a State, albeit without the consent of the
latter. While that jurisdiction is not
conferred by the Constitution in express
words, it is inherent in the constitutional
plan. [Emphasis added.]

Nor is original jurisdiction of actions brought by

the United States against a state limited to the Supreme

Court, Although the Constitution itself gives the Supreme

Court original jurisdiction, this jurisdiction is concurrent

with that of the district courts and the jurisdiction of the

latter courts has been frequently invoked and exercised in

this type of case. United States v. Alabama, 362 U.S. 602

(1960); United States v. California, 297 U.S. 175 (1935);

New York v. United States, 326 U.S. 572 (1944); United

States v. California, 332 U.S. 19 (1947); Colorado v. United

States, 219 F. 2d 474 (C.A. 10, 1954); United States v.

Louisiana, 188 F, Supp. 916 (E.D. La., 1960), stay denied

364 U.S. 500 (1960), aff'd sub nom. Orleans Parish School

Board v. Bush, 305 U.S. 569 (1961),

The discriminatory acts here complained of were and

are being committed by the school officials of Prince George

County and the Virginia Pupil Placement Board, all of whom

are agents of the Commonwealth of Virginia. Their conduct

is not only their own responsibility but the responsibility

of the state. As the Supreme Court said in Cooper v. Aaron,

358 U.S. 1 (1958):

A state acts by its legislative, its
executive, or its judicial authorities.
It can act in no other way. (Emphasis
added.
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Whether relief is to be granted against the Common-

wealth of Virginia is essentially a question of fact. Here

the unlawful conduct of the state's agents has not been

isolated, casual, or sporadic. It has been a persistent

course of conduct engaged in at both the county and the

state level. Further, it is clear, from other decided cases

in the Eastern and Western Districts of Virginia, that the

state has engaged in similar discriminatory conduct with

respect to public education in other counties in Virginia.

See, e.g., Marsh v. County School Board of Roanoke County,

supra; Green v. City of Roanoke, supra; Jackson v. School

Board of the City of Lynchburg, supra; Dodson v. School

Board of Charlottesville, supra.

A civil proceeding for equitable relief, based on

persistent illegal acts by a number of state officials over

a long period of time is clearly distinguishable from

criminal actions to redress isolated wrongs, and, as

indicated by the cases reviewed above, this equitable action

is appropriately addressed to the state because of its

substantial participation, its power to exercise control,

and the effectiveness of the injunctive remedy. Injunctions

have frequently been issued against states as appropriate

parties defendant. See Kentuc!ry v. Indiana, 281 U.S. 163

(1930); Wyoming v. Colorado, 259 U.S. 419, 496 (1922);

Missouri v. Illinois, 180 U.S. 208 (1901); Wisconsin v.

Illinois, 262 U.S. 553 (1923). In United States v. Louisiana,

supra, a three-judge district court, upon petition of the

United States, granted injunctive relief against the State of

Louisiana as well as against various individual agents of the

state.

In view of the above authorities, there should be no

question as to the propriety of joining the Commonwealth of

Virginia as a defendant in this action.
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VI.

The United States is a proper
party to assert the claim set
forth in the complaint.

The defendants in objecting to the standing of

the United States as a plaintiff, apparently misconceive

the nature of the plaintiff's claim. The defendants assume

that the United States is here asserting a right to sue

on behalf of private individuals to protect their rights

under the Fourteenth Amendment. This is not the case.

The United States here sues to assert its own right:

(1) to performance of a contract, (2) to performance of

a statutory obligation owed the United States, and (3) to

remove an unconstitutional burden upon the exercise of

the war power. Prior decisions clearly sustain the right

of the United States to assert each of these interests by

suit in federal court.

A. Standing to Sue to Enforce the Contract.

Since the defendants are bound by contract not

to discriminate racially against federal children in

school assignments, it is clear that the United States --

the promisee of the assurance required by Section 636(b)(1)(P)

and given in the applications -- has standing to enforce

that contractual obligation.

It has long been settled that, notwithstanding

the absence of express statutory authority, the United

States has standing to sue to enforce contracts to which

it is a party. As early as 1818 in Dugan v. United

States, 3 Wheat, 172, 177, the Supreme Court said that

"in all cases of contract with the United States, [the

United States] must have a right to enforce the performance

of such contract, or to recover damages for their violation,
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by actions in their own name, unless a different mode of

suit be prescribed by law * * *. It would be strange to

deny them [the United States] a right which is secured to

every citizen of the United States." See also Jessup V.

United States, 106 U.S. (16 Otto) 147, 152 (1882); United

States v. 'Pingey, 5 Pet. 115, 127-128 (1831).

Similarly, in Cotton v. United States, 11 How.

229 (1850), the Supreme Court said:

* * * the powers of the United States
as a sovereign, dealing with offenders
against their laws, must not be confounded
with their rights as a body politic. It
would present a strange anomaly, indeed,
if, having the power to make contracts and
hold property as other persons, natural or
artificial, they were not entitled to the
same remedies for their protection. * * *
Although as a sovereign the United States
may not be sued, yet as a corporation or
body politic they may bring suits to enforce
their contracts and protect their property.

See also Rex Trailer Co. v. United States, 350 U.S. 148,

151 (1956); Hart & Wechsler, The Federal Courts and The

Federal System, 1114-1115 (1953); Corwin, ed., Annotated

Constitution of the United States of America, 584 (1953).

The absence of express statutory authority to

sue to enforce these contracts is, therefore, no obstacle

to the maintenance of this suit, for the assurance is

enforceable, like any other contract to which the Government

is a party.

B. Standing of the United States to
Enforce the Statutory Obligation.

If section 636 requires compliance with its terms,

we submit that it must be enforceable in a suit b y the

United States. Otherwise, once the schools have been

constructed and final payment has been made, there would be

no means of enforcing compliance with this assurance--surely

a result not intended by the Congress.
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The authority to enforce section 636 by injunction

is, therefore, inferable from the statute itself. The

same considerations which led the Supreme Court to hold a

provision of a federal statute governing navigable waters

enforceable in United States v. Republic Steel Corp.,

362 U.S. 482 (1960), are applicable here. In that case

the United States sued to enjoin the defendants from

depositing industrial waste in the Calumet River without

a permit. Section 10 of the statute provided:

That the creation of any obstruction
not affirmatively authorized by Congress,
to the navigable capacity of any of the
waters of the United States is hereby
prohibited.

The court of appeals held that this provision was not

enforceable by injunction at the suit of the United

States, but the Supreme Court reversed. Although another

provision of the Act expressly authorized suits to remove

"structures," the statute was silent as to suits to

remove "obstructions" under section 10, and the defendants'

action amounted to an obstruction. Notwithstanding the

possibility that the specific remedy provided for one

violation excluded that remedy for other violations, the

Supreme Court, quoting Sanitary District of Chicago v.

United States, 224 U.S. 413 (1912), held that "no statute

is necessary to autt:orize this suit." 362 U.S. at 492.

The Court said (ibid.):

The Court [in Sanitary District] held that
the Attorney General could bring suit,
even though Congress had not given specific
authority. The test was whether the United
States had an interest to protect or defend.
Section 10 of the present Act defines the
interest of the United States which the
injunction serves.
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Congress has legislated and made its
purpose clear; it has provided enough
federal law in l0 from which appropriate
remedies may be fashioned even though they
rest on inferences. Otherwise we impute
to Congress a futility inconsistent with
the great design of this legislation,
(emphasis added)

The authority to institute suit, then, was

inferred from the fact that otherwise an important provision

of law would be nugatory and that the existence of the

statutory provision evidenced a sufficient interest of the

United States to imply a remedy in the statute. That is

precisely what we urge here. And this proposition is

consistent with the principle, applicable, inter alia,

to questions of the enforceability of statutes, that

"there is a presumption against a construction which would

cause grave public injury or even inconvenience," United

States v. Powers, 307 U.S. 214, 217 (1939); Bird v.

United States, 187 U.S. 118, 124 (1902), and the equally

compelling dictum of the Court in Gemsco, Inc. v. Walling,

324 U.S. 244, 266-267 (1945), where a similar question

arose as to authority to institute suit to enforce the

terms and conditions of a wage order, that "Congress did

not include authority to prescribe 'terms and conditions'

merely as a preachment."

Here, there is every reason to infer a power to

enforce the assurance in the courts. There is every reason

to avoid a result that would render the assurance ineffective

or relegate it to the status of a mere "preachment." It

follows, then, that section 636(b)(1)(F) is enforceable in

the courts because the power to do so is implied in the

very nature of the statute.
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C. Standing to Remove an Unconstitutional Burden on
the War Power

The standing of the United States to seek equitable

relief in federal court to remove an unconstitutional burden

upon its exercise of its power under Article 1, Section 8,

"to regulate Commerce . . . among the several States," has

long been established. In re Debs, 158 U.S. 453 (1895); and

see United States v. City of Montgomery, 201 F. Supp. 590

(M.D. Ala. 1962); United States v. Lassiter, supra; United

States v. U. S. Kians, Knights of the Ku Klux Klan, Inc., 194

/
F. Supp. 36.

Although the cases relating to the war power are fewer

in number than those relating to interstate commerce, they

are equally clear that the United States has standing to

seek injunctive relief in federal court against any burden

upon the exercise of its power to maintain a defense estab-

lishment. United States v. Paul, supra, and United States v.

Georgia Public Service Commission, supra.

That the United States relies in part upon the

Fourteenth Amendment cannot defeat its suit. While the

rights of persons under the Fourteenth Amendment are often

referred to as "personal" or "individual" rights, it does

not follow--as the defendants apparently suggest--that a

violation of the Amendment can be relied upon only by those

who specifically fall within its protective scope.

In Pierce v. Society of Sisters, 268 U.S. 510 (1925),

the State of Oregon had enacted a statute requiring children

within the state to attend state-operated schools. The

plaintiffs, who owned and operated certain private schools

within the state, complained that enforcement of the law

offended the Fourteenth Amendment by denying parents liberty

of choice in the education of their children, and that the

24/ For a full discussion of the recent cases relating to
interstate commerce, see Dixon, Civil Rights in Transportation,
and the ICC, 31 Geo. Wash. L. R. 198 (Oct. 1962).
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result was to injure the plaintiffs in the conduct of

their business of operating private schools. The defendants

objected that the plaintiffs had no legal standing to obtain

relief for Fourteenth Amendment violations being suffered

by others. The Court rejected this contention, stating

(pp. 535-536) :

Appellees are corporations and therefore,
it is said, they cannot claim for themselves
the liberty which the Fourteenth Amendment
guarantees.: Accepted in the proper sense,
this is true. Northwestern Life Ins, Co. v.
Riggs, 203 U.S. 243, 255; Western Turf
Association v. Greenberg, 204 U.S. 359, 363.
But they have business and property for which
they claim protection. These are threatened
with destruction through the unwarranted
compulsion which appellants are exercising
over present and prospective patrons of their
schools. And this court has gone very far
to protect against loss threatened by such
action. Truax v. Raich, 239 U.S. 33; Truax
v. Corrigan, 257 J.S. 312; terrace v.
Thompson, 263 U.S. 197.

Generally it is entirely true, as urged
by counsel, that no person in any business
has such an interest in possible customers
as to enable him to restrain exercise of
proper power of the State upon the ground
that he will be deprived of patronage. But
the injunctions here sought are not against
the exercise of any proper power. Plaintiffs
asked protection against arbitrary, unreason-
able and unlawful interference with their
patrons and the consequent destruction of
their business and property. Their interest
is clear and immediate, within the rule
approved in Truax v. Raich, Truax v. Corrigan
and Terrace v. Thompson, supfa,,and many other
cases where injunctions have issued to protect
business enterprises against interference with
the freedom of patrons or customers. Hitchman
Coal & Coke Co. v. Mitchell, 245 U.S. 229;
Duplex Printing Press Co. v. Deering, 254 U.S.
443; American Steel Foundries v. Tri-City Central
Trades Council, 257 U.S. 184; Nebraska District
v. McKelvie, 262 U.S. 404; Truax v. Corrigan,
supra, and cases there cited.

The Supreme Court considered a somewhat similar

situation in Barrows v. Jackson, 346 U.S. 249, 97 L. Ed.
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1586, 73 C, St, 1031 (1953), There the plaintiff had

sued in state court for damages, alleging that the defend-

ant had breached a racially-restrictive covenant contained

in a deed to real estate. The defendant, in disregard of

the covenant, had conveyed the property to a person falling

within the racial ban of the covenant's terms. In counter-

ing a defense that imposition of damages by a state court

would violate the Fourteenth Amendment guarantee of equal

protection, the plaintiff urged that the defendant, not

being a member of the race discriminated against, had no

standing to raise the issue. The Court, in rejecting the

contention, said (pp. 259-260):

Petitioners argue that the right to
equal protection of the laws is a "personal"
right, guaranteed to the individual rather
than to groups or classes. For instance,
discriminatory denial of sleeping-car and
dining-car facilities to an individual Negro
cannot be justified on the ground that there
is little demand for such facilities by
Negroes as a group. McCabe v. Atchison,
T. & S.F.R. Co., 235 U.S. 151, 161-162.
See Sweatt v. Painter, 339 U.S. 629, 635.
Thisdescription of the right as "personal,"
when considered in the context in which it
has been used, obviously has no bearing on
the question of standing. Nor do we violate
this principle by protecting the rights of
persons not identified in this record. For
instance, in the Pierce case, the persons
whose rights were invoked were identified
only as "present and prospective patrons"
of the two schools. Pierce v. Society of
Sisters, supra, at 535. 	 In the present case,
it is not non-Caucasians as a group whose
rights are asserted by respondent, but the
rights of particular non-caucasian would-be
users of restricted land.

This Court can no more close its eyes to the

defendants' violations of the Fourteenth Amendment than

could the courts which have granted relief to the United

States in suits to remove unconstitutional burdens upon

interstate commerce. See United States v. Lassiter, supra;

United States v. City of Shreveport, supra; United States

v. City of Montgomery, supra.
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:I l.

The plaintiff's attorneys
of record are authorized
to represent it in this

proceeding,

The United States being the plaintiff in this action,

there should be no question regarding the authority of the

United States Attorney, the Attorney General, and attorneys

from the Department of Justice to conduct the proceedings on

behalf of the plaintiff. Nonetheless, the defendant County

officials, in their motion to dismiss, and the defendant

members of the Pupil Placement Board, in their first respon-

sive pleading, urge that plaintiff's counsel have not

demonstrated their authority to act on behalf of the plain-

tiff. A sufficient answer to this contention is the

following language of 5 U.S.C. 310:

Conduct of legal proceedings. The
Attorney General or any officer of the
Department of Justice, or any attorney
or counselor specially appointed by the
Attorney General under any provision of
law, may, when thereunto specifically
directed by the Attorney General, conduct
any kind of legal proceeding, civil or
criminal, including grand jury proceed-
ings and proceedings before committing
magistrates, which district attorneys
may be by law authorized to conduct,
whether or not he or they be residents
of the district in which such proceeding
is brought.

VIII.

There is no adequate remedy
for the wrongs suffered by
the plaintiff other than

injunctive relief.

The provisions in 20 U.S.C. 641 for the withholding

of payments pending compliance with the required assurances

can have no application to the situation invol ved in this
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case. With two exceptions, the construction projects have

been completed and all payments have been made. In any

event, the withholding of payments from the local school

authorities would not, in any sense, be the equivalent of

performance by them of their written assurance.

Money damages are clearly inadequate. The United

States did not enter into the project agreements with the

Prince George County School Board for the purpose of profit.

It entered into them in order to provide a satisfactory free

public school education for the dependents of federal

servicemen and employees. Loss in efficiency and morale of

the defense establishment cannot be measured in terms of

money. Nor can deprivations of the fundamental rights of

its citizens be regarded as rectified by the payment of a

money sum to the United States.

Section 640 of Title 20, authorizing the Commissioner

of Education to provide on-base schooling for children

residing on-base when no suitable education is available

off-base, provides no "remedy" at all. If the plaintiff

were to pursue the course authorized in Section 640 it would

simply be abandoning its rights under the statutory assurance.

This case is clearly one in which the public interest,

as well as the equities of the particular legal relations,

require the granting of injunctive relief. See In re Debs,

supra.

Respectfully submitted,

CI tUDE V. SPRATLEY, JR.
United States Attorney

ST. JOHN BARRETT, Attorney
Department of Justice
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HAROLD H. GREENE,

ALAN G. MARER ,
Attorneys, Department of Justice

Attorneys for the Plaintiff

Of Counsel:

ALANSON W. WILLCOX,
General Counsel.

HAROLD W. HOROWITZ,
Associate General Counsel,

EDWIN H. YOURMAN,
Assistant General Counsel.

HARRY J. CHERNOCK,
PAULA ARONOWITZ,
MORDECAI JOHNSON,

Attorneys,
Department of Health,
Education and Welfare,

Washington, D. C.

MAY 3, 1963.
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