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With the amount of taxpayersz money that
subsidires housing, and with 1ts relation to
sducational and Job opportunitisze and accogss (o
governmental gervices, I am close 0 the view Lot
tne state has a constitutional obligation to see
that housing transactions are free of discrimina-
tion, 82 as & matter ot philosophy, I am not
bothered by sur posgitlion which wnly forbids the
state to authorize s0d encoursge discrimination.

I am not suggesbting that we argue that Lhe state
haz an affirmstive sbligation to elisminate diseri-
adnation in housing t(ransactions; but 1¢ seeus to
me that we must gomsinow bring to the courls’ attens
tlon the importance and signlficanece of housing
transactions in the aschievement of equality in
order to put this casze in its proper perapectlve.

I fear that the court will react adversely to our
poslition, absent a lack of a convincing factual
pileture, because 1U gsesms like such an authoritarian
pronouncement with only one state having taken such
action and wmany states having passed fair housing
laws .

The C€lvil Rights Division nas substantial
regervations about exclusively relying on the
argumnient suggested by Hat Lewln. The prinecipal
defect in the argument, aside from its oblique
nature, is the question of standing. Since none
of the regpundents are seeking access to housing
in which the atate is significanily involved , 1t
iz nard to see why they should be permitied (0
object to that application of Propoaition 14 which
arguably (and only arguably, abt that) forbids state
ofriclals responsible for such houslng ic take
ateps o eliminate dlscrimination with respect to
it
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Lewin's standing argument seems 2 run up
against United States v. Raines, =62 U.S. 17, to
mention one eXample. There 11 was held that a state
official had no atanding to object to the poseible
application of the Civil Rights Aet of 1937 to
private persons whom (it was then thought) Congress
had no authority to reach. A coatrayy poeition may
Jeopardize the enforcement of innumerable gtatutes,
since many laws are subject to some possible cone
gstitutionality infirmicy in their marginal applica-
tions. While in the First Amendment area guch
marginal application may be ralsed by others, I
doubt the applicability of that doctrine here
pecause I question that Proposition 14 has a

chilling effect on public officials. They are not
like persons contemplating speeches or meetings or
parades and who may be intinmidated by the prospect
of prosecution; if publiec officialz are in doubl
about thelr authority they obiain a legal ospinion
from the state’s legal offlcers, and then itney act
one way or the ather.

Second, it does not follow {rom the siate
court's rullng that Proposition 14 1ig not severable
that respondents nave gtanding to challenge it.

Mr. lewin‘s nemo equates standing with severability,
but I think the geverablility issue 12 not reached
until someone nas been held Lo have standing to
challenge the invalid applicatlion of the lax.
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