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Whether the •uppletaental brief in Wilsins v. United
Ststes shousd srgue that 1241 resehes pritni
sp1rsc,ss* to saterfere with Fourteenth Ssendeent
ri—ht

tout it would be ssefal to set Mows 5otrak
of the fsctors we sho-414 cohsder in deciding, whether
to sriists, in the stwIements1 brief we must soon file
in thls cuse, that 1„:::41, makes it a crime for private.
persons to conspire- to interfere sith rSght derived
troia the Fourteenth Amendisent -- here the lue Prosess
right to conduct a protest arch. Lou ..Sumisx's druft,
in Part IT. WA444 the arument thet the statute covers
the case. 1 think the srguslent is very doubtful, 44
set forth beLow, but Ialso believe there sre ressons
to msist the 4X	 Lt, and perhsps soother atternstve.

A.	 t

11*arausent, as all saree tarns upon the pro-
per interpretstion of the cryptic concurring opinion
of Justice Clerk in Est (subscribed to by Justices
Asst  and Sltsts), AZ--rn conjunction ws.th the opinion
of th "court" (Stewart, tiariso, sad '*vite).

Just.ce $tewart's opinion .tor the :Iloart plsinly
implied thst 1J41 reached conspiracies to interfere
'vith Fourteenth 4watt-tarot r:,ghts nay wisan soms state
act.on wawa involved, but construed the indetment as
4"4/4"1 state action. Just.ce	 stated th-t "1
,loin the opinion of the ()sort" becssse A ''st..1d$ of the
isngaszs in the indIxtment clesrly shoiws thet the
COurt's constraction is not 4 capricious one .	 *-
Its only rtsson for Jost ...ce Cltirk. to chsructerise the
Qosrt's construction a aot capricious ts thst he lass
atte4pt;,o4 to fend off the chsnge that the sourt 4d
strsihed tosave that cou4t te the indictment. And thi!
only resann t cot	 hecess.ry	 tO 84V0
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that coullt $ if, ab$eliJtAeconstruction of official
cooplitity, tiNftrmommiowould be totaiLi defective. In
other wards, Just,ce ul*Ar% QUilt hove Amisat: "I believe
that this coupc is 400d only if It can be read to
chw.nze official complicity in the conspir.4cy, but
believe it *Aat resonably bo no re.4.'q

A* ,laonst th.s plAin icaRlItcmtion there is only
a confusv-n4 se qtefice endin4 in "a* to 424L," _if which
could conceivably be rd to mean that Justice Clark
Wds not re-Aeli,inei, th?i, question whether Consess in i241
hid covered this cAsv	 whlio,t the sablm tiao, he
expressed the view th a t Conlixess hAd the power tu do
40. X do not know witwxt this elusive lauva4o ueo.ns.
bta the i.deu that it reflected an ittWiti0ft t avo.td
ths question of ;441's scope seems tu Mk to be up-
Aecept4ble because thiA w.tat not question wh,Lch Iog.cally
could be Avnded -. at leoet without 4.beurd consequences.

Li The full p*.r44raph in which this **Maw* occurs
77ads	 folLows;

The Court carves out of its opinion
the question of the isower of Gondyeas,
under 15 cif the Fourteenth mendaant,
to erect	 iimplerAtentas the
equal erotection •1,;Lause or any other
provi.s;_on of the Fourteenth Amcndment.
Ihe Court's luterprettion of tho in-
dictuent clearly avoids the question
whether ogress, by ,Appropri.ate

h4,4 elm potter to poolZeh •priv.Lte
conairscies thAt ;“tterfore with Four-
teenth Ameadoent rluhts, such 	 tbA:
rl4ht to utilize public fAcilities.
3rother ailiailMAi4, however, says thktt
the Qourt's disposxtion consttutes An
Acceptolce of 4-ppoliees' 44oresaid con-
tention 481 to  Setae of his languade
fartner suests that the Court indicates
sub eltentio that Con4rese does not lutveTT' poWIT outlaw such conwoiraciese
AlthouAh the Court apecificaliy rejects

(cootinuizA on follow:Ls& RA'
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The result at A hoidio4 Itxs Justice Stewartse
=st bt ( as it win') to restrict the prosecution to
provin4	 octioa" or ta;g.losi u Csaistal of the
pubLic facilitits count of the indictment. Mat if
the court avoids ti- 	 khether	 roaches
promt* ce1174ice* in the absence of *tete actions
#h44 hameaa bow? Thaws-ars two posaiblilties, both
auomtious. Firsts	 gwy kso to trial. en this tout
but rim& dwaLut the close of our cad* oa tha
6roaa4 that oo state action woe proved. 'hooid the
trial jud4t be toLd At the c.ose cot tat 4overnw•et's
comas thAt the question was left opeo by t court,
but rejects that ar4aolent, we ca never oppeel
rulittip -o se the effect of Cho ,,-;ourt t e Itavis6 the
cutetion °pea is rea‘iy to foreciose it.

Unless, that is, the iSs4e is raised before
)eoprdy attacks. lo that cuss we orgue to Jud4u
aootle thilts Although we are not 4oiaa to try to
prove state Action, tic court is still 600d beca,wat
the uprise court ieft orrwa tht questlon.
Jadma 4aatle has already rult41,01"/StIa.ni.-- so
course he rules the sum* way	 ,At which point
we take A-nother direct Appeal to the 	 court;ourt
on the Very 144AU issue we took 4p the tirst tit
around. If that ia *tut Justice slark intoodads he
has a pecul:kar sense of judicial efficiency.
therelfore think th,g t Justices Cl4rics lluck, uad !Port..s
did mat intend to bet th question opeo -- indeed,
that it would h4tAre Oast: irrational to do so. rhe
questiou W,A4 before the court and had to he dec..ded,
and it seuau to rot it was.

(cootinued roc recedlo4 page)

Any such coonotaties, ante, p. MS,
it la, I beiieve, both appropriate
And nuctaaary uuder thu circustatancte
here to s*uy that there pow C40 be no
doubt that the epec:,i_fic isagta,te o: 45
evowera the , )ongreas to enact 14-AwS
puolskang otl Cops -- with or
without state action -- that interfere
with Fourteenth Arsendmeat rights.

111111111011.
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We couldç ot ceuree, adv.i.s. the eourt of Appeels

duet we are unable to decipher the Ouest OgOiO44,
we think that because of their eabigrty thLeourt ea'
4101pomiolt is free to re-examine the question	 uovo. I
would avoid seiin„ as the draft does, that-1TM
diffecult to impute to Mr. Juatice clerk the view that

doe* oat cover private conspiracies ageinet
Fourtteuth Amendment rights in the absence of the clicareet
expression in his opinion to that effect." We could
euggest the opin4.0o 4 s maciArity aed reargue the eerits,
not eo much en the hope of persuadite6 the court of appeal*3
but to preserve the point for ultimate Supreme Court
review ee i.e., to 4et the high Court to reconsider whAt
(I think) irraid iu Guest. Sieve our ntw entlevioleuce

isolation failed irTgr last clonioaos and may fail in
$ one too, perhape we aught to tre to overrule elueet.

In the eiteroative, we could suggest that (if
the court rejects our court order contention) it should
cert .ily to the Supreme Court the question leiether $24i
cover* privet* conspiracies to inter ore with Pourteeoth
Amendment righte. See 24 risa.C, 1254(3); :„.:41 9eited
Mates v. ifrereett, 376 U.s. L. The basis folrEr-
certlficAtlan could be that the coart of • appeele is in
doeUt about the. meenieg of 4ugeln. Indeed, this woulei soca
to be t aost appreterete couree for th4 court to taw
if it is in reel doubt about that. (if we suw4est &
certification, however, we shouLd try to ensure that the
court order question is also reviewed by the Supreme.
exturt t the eama teme, either on certification,
certiorari, or, it the court below hey not yet deedeed
that quention, on certioreri better* judement, moo 2c
UeS.C1. le54(1)).

.il ZS U.S.Z. 1254(3) provides:
Cases in the courts of aiVeal* way bereviewed by the SuproMe Court by the
followin4 methods:
(3) By certification At any time by
court of 41EpeaLs of Any question of
low in xiny civil or criminal. cilse eAs to
uh,eh instructions ere desired, end upon
such certifi.catioo the Supreve Court may
give baxiin4 instrucC.ous or require the
entire record to be sent up fir daciseoo
of the eetere metter ite controversy.



41 c 	 co r 4	 kit that the
taaller to 1,ta qaestioa 	 and rai,lrue .' caurt
order point, srlth the ide4.	 petitioning for certiorari
qa that quest:ion rune ik hie lose. (I would r-
tile court order point in 4,ay event.

C.	 ederal einctLon ar-m.,eot

U.4ve aot mk-.4e up 0.3y ekkod te4.4t	 thing, .:amt Lou
Under's 4trgament thot VnoL4 4part 

r
from tIw POurteenh

A A:wind:sent there ♦ s a distiactiy "fede.id," r	 to 
t

	iiiht	 protest
denial of the right to vote in federal elections which,
Like Ow ri4ht to occupy s hemest good or be secure in the
custody of a federal sk4rshal, La protected by i241. The

nt muot Ne thst 4;-Of 4,1assi.stoly to discus* st.sch
y kederAl ri,ht is vithin	 reiisrdiess of

tO whom thu protest is 4,rected, eince here
et v*se net mide to officialsof the federsl

zetverm	 . There is ROW support for thu, ia zleastir.
.I.O. Bat ue oust 4140 argae thiA the were fact that

a:IsCrtie4,126ation in the state reilistration process necess44
di.scriminates Ag#1nat registration :or federal ekections

thus within	 thou&h the protesters ire
thA,n ,,14b4 in tem* ox t	 type lot elect,oas.

th.-gt araument	 6:von L 	 AA. however, I have
4W4t dou'ot	 luitandin4	 that there is such

	

r►ght iodepandent of the Four	 odraeilt. If ther
is, than ue have the odd result t t a 1-	 protest
protected Irmo pr,vatt 4.otergereqce if t	 rected at
discrlajaation in feders1 ei.ection4, taint not at d,..s-
crimine. tion in stiute ouections or t4ost 4t her tipes 
offic;tal discrimiastion. A der sr44mentr— that Le
protest	 of -ry federal, ritfitIlincludio4
4 Fourteenth ,Aeadmant ri.414t„ t to.r.thin t
Cruikellank princlpie	 :geoid of course sukaii,aw up the
Triairk.ircra"n between federal." iand 'Fourteenth Aueadment"
r4hts.
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