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wWhether the supplemental brief ia Wilking v. mited
Zta shouid argue that §jial reoches privake Cotie
ies to iuterfere with Fourteenth aAsendbent

it

I thougbt Lt would be useful te get dow: sams
of the factors we swuld consider in deciding vhether
to argus, ia the auw;mrtai brizf we must sson file
in this case, thaet jabl nukes it a crime for pr.vaets
peraons to sonapire to iuterfere with & right derived
from the Fourtesath ameaduent -« here the Due Process
right to condact » protest march. Lou Yauder's draft,
in Part 17, wezes the argumsent $hat the statute covers
the cake. 1 think the argsagent i1s very doubtfiul, as
set forth beiow, but I «lso Delicve tiwYre sre vrosisons
to seke the argasent, aad perhaps cuother alternative.

Ae  ihy the srgument is doubtiul

The argument, o8 all agred. tuvts upon the prow-
per interpraetstion of the eryptic concuiTing opinion
of Justice Ciark in Guest (subsecribed to by Justices
‘ortas and Blaex), re :
of the "Court™ (Stewsrt, Bariae, zud wnite ).

Juatlee Stewart's opinioa for the Opurt plaialy
implied that 441 resched conspiracies o interfere
wvith Fourteenth Asendmeat rights ouly when ascke state
agt ion wes ilnwolved, but construed tiw indictmeat as
aiieglag atate setion.  Jastice Clerk stuted that I
join the opimion of the Court” bHecoause a “"study of the
magnaag in the indictuent clsariy shves that the
Sourt’s construction is vot & Capricions O08 « « » o
The ouly resgon for Justice Clark o characterize th&
Sourt’s coustruction &g wOL capricious is that e was
attenpting te a.m off the cb.mha thaﬂ: thae Lourt Lad
strained O euv 4t eounft & ¢l ictment. And the
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cosstraction of official
complicity, vetwtoess(would be totaiiy defectivwe. [n
other words, Juastice flerk must heve smant: "I believe
th@tthwwwntmwmionxy if it can be read to
clnge official complicity in the cobspiracy, but I
believe it cem veceonsbly be 50 read.’”

that cﬁ-ﬂ\i‘. ias i€, sbaes

&% agsaivet this plain luaplicetion there is only
a coufuging sentence sading ln "as te jLb6L,” L/ wviiech
could conceiveably e read to mean that Justice Chark
was aot raaching the question shether congress in jikl
had covered this case -~ while, 2 tiw samce Tise, he
expresscd the view thut Uongress hed the power to do
s0. I do ot kpow whut this eiusive Lamgjusge wmeans,
but the ideu thut it refleeted an futention to aveid
the guestion of (4&l's scope seens o Be L0 be un-

ateeptabie Decsuse this wsg ot 2 question which Logically
eould be avolded -- at iesat witheui absurd conseguetves.

S The full parsgraph in whieh this seotencs ecours
resds oe followss

The ourt carwes out of its opiaion
the guestion of the power of lnngress,
ander (5 of the Pourteenth Amendwst,

o snact m_;ma.auwz implenentiag the
Rgaal Provection Clesuge or aay other
provigion of the Fourteesth sseadment.
ihe Ceurt's intarpretatiosn of the lu-
dietiment cicarly avoids the guastion
whether Cobgrexs, oy me Legine
Letion, uss the power to punisgh privete
&aasﬁm that mwm.m with Four-
teenth ssendeent r ., auach se tha
right to utiifiaze lic fagilities. My
Sroether m&ﬁaﬁ. however, says that

the dourt's disposition coustitutes an
seeeitence 9L iees’ aigresaid cope
tention <8 to c %m of his lLangusge
fortiey m Gourt iladicstes
?ﬂ_ m M cangress doss not have
oatlaw auech cmwgiracx.én.
altbough the wurtl specificelly re jects

(continuud on foliowing page)
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e could, of course, advige tht Gowrt of Appeals
that we are unable to decipher thw opinions, but

mmmmcaﬂnottmm the fourt o
ey L5 [ree Lo re-exemine tiw question povd. 1
wonild avoid maying, as the draft does, that ' T 16
difflguit to i to Mr. Justice Jlark the view that
1261 does set cover private conspiracits agsinat
Fourteeuth %ﬁt rights in sbmence of the ciearest
expression in agmim to that effect." m could
suggest the @w 8 unglarity sad resrgone the mnta,
not &9 much n the hope of persusading the court of appeals,
but to presgerve tbe point for ultimate Supreme Court
Teview ~= i.8., to get ﬁuz high Court to reconsider what
(1 m‘i) X in Rloce our new anti-wioleuce
i slation failed ib laat Congrees and way fall in

. ene oo, perhaps we ought to try fo overraie Suest.

In tha aiternstive, we could suggest thut (if
the court mh&:ﬁn PUr court whr ew&nhun) J.tA Mﬂ

eiw See 28 ti.:i’l.{... 1356403); _

mﬂ.s.m. mm}‘

hmzmmwwnauia
ﬁiu MWWW

:ﬁ‘:ut that, (If we suggest &«

' -'-t%, should tFy to wusure thet the
order is aimo M by the Suprese

A I8 U B.0e LI 3) provides:

Cepes Ln the courts of appeals may ba

reviesmd tive Suprems (ourt the
foi*wim&mm: »

(3) By certification at @y time Ly &
eourt of appesls of sny yuestion of

Low {n sny cieil or cﬁinml coRe &% to
wirich instructions :;: desired, sud upou
such raation Suprens: COUrt @y
give % instructions or rejuire the
entire record to be gent up fer decision
aof the cotire astter in conLruversy,
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W eould, i couwrse, sdvise the (dsurt that the
angwer to ite guestion s "HO,"™ and rosrgue the Cuvart
order point, with the idec of petitioning for certiorari
e that guestion slote LI we iose. (§ would resrgee
the court avder point in say event.)

Ce

I have pot wade ap ay abd shat i think <bout lLeou
Laudar's srgomeat thet whelly spart fron tiw fourtesnth
svapnddsant there is « distinetiy “federsl™ right to protest
daniai of the right to vote is federal sliectious which,
ike the mm to scoupy & hosestesd or be secure L8 the
cuatedy of 2 fedavel marshal, il protected by ji4l. The
argument wust he that cay ssseabiy to discuss such a

federsi right is withdo $3al, regerdiess of
the pursons to whon the protsat iy directed, sises hare
the pretest was ner acde to officialsol the fmﬁnma
@m&'“ There i some aupport for thias ia ! -
. &twmﬁﬂmwmaihsam&ﬁa N
ipation iun the atats wammai% process necesssriiy
Mmmmm e«tﬁmﬂ: registration for federel miections
and is thus wit s EVen M& tha protestavs wers
wot thimelsg o veguns of the type of =zinctisas. W

4

thet arsweent is sound. Eves 17 At i, however, § have
same do -= potwitihataading -w that there ;w such
& right icdepsndent of Tiw Fon fmeudasnte 1f there

im, then we bhave the odd tf?!ﬁhl‘li that « Hsgre protssi ia
protected from privete ioterference if it is directed at
discrimination in federsl elections, but aet at é:.w-—
criminetlon io stote siections ov mest other Lypes of
sfficial diserimination. A broader arguaent/—- Chat o
protest sygeinest denisl of any federal right/N mmm%
wwm smeidnent right, L& witidn the Hu

s pringipie -« would of course swall in the
i betwesn "“federal™ and "Feurtsenth awendment™
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